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BOSANQUET  and  Others  v.  DUDMAN. 

Wben  •  bonkepB  aooeptanoes  exceed  the  cash  balance  in  his  hands,  he  holds  collateral  aecurides  fix 

value. 
And  he  may  reoover  against  the  acceptor  of  an  aocommodatian  biQ  (deposited  with  him  as  a  coll»- 

tenJ  security  before  it  became  due)  although  the  party  who  depooted  the  bill  had  it  in  his  hand& 

when  it  became  due,  and  has  received  sati^ustion  from  the  drawer. 

This  was  an  action  by  the  plaintiffs  as  endorsees  of  a  bill  of  exchange,  drawn 
and  endorsed  by  Rains,  and  accepted  by  the  defendant. 

Clarkson  ami  Co.,  who  kept  a  banking  account  with  the  plaintiffs,  bankers 
in  London,  had  deposited  the  bill  with  the  latter  as  a  collateral  security,  but 
were  the  holders  of  the  bill  on  the  5th  of  February,  1812,  when  it  became  due; 
at  that  time  the  plaintiffs  had  accepted  bills  to  a  much  larger  amount  than  the 
cash  balance,  in  favour  of  Clarkson  and  Co.,  but  held  collateral  securities  to 
a  considerable  amount.  The  bill  in  question,  when  due,  was  dishonoured  and 
^^■^   returned  to  Clarkson  and  Co.,  *who  remitted  it  to  the  plaintiffs,  requesting 

-^  them  to  hold  it  and  to  place  it  to  their  account  when  paid,  but  no  credit 
was  given  to  Clarkson  and  Co.  by  the  plaintiffs  on  account  of  the  bill.  The 
plaintiffs  held  the  bill  from  February,  1812,  till  February,  1813.  Clarkson  and 
Co.  then  became  bankrupts,  and  no  application  was  made  to  the  defendant  to 
pay  the  bill  till  July,  1814. 

Scarlett^  for  the  defendant,  cros»«xam]ned  as  to  the  amount  of  the  plaintiffs' 
acceptances  on  the  account  of  Clarkson  and  Co.,  compared  with  the  cash  ba- 
lance and  collateral  securities  in  their  hands. 

But  Lord  Ellbnborouoh  said,  that  he  should  hold  that,  whenever  the  accep- 
tances  exceeded  the  cash  balance,  the  plaintiffs  held  aD  the  collateral  bills  for 
value. 

It  was  then  contended,  that  the  plaintiffs  did  not  hold  the  bill  as  a  security, 
but  merely  as  the  agents  of  Clarkson  and  Co. ;  and  it  was  proposed  to  prove 
that  whilst  the  bill  was  in  the  hands  of  Clarkson  and  Co.  they  knowing  that  it 
was  a  mere  accommodation  bill  as  between  Rains  and  Dudman,  after  the  dis- 

11 


12  Preston  v.  Butcher.  M.  T.  1814.  [3 

honour  requested  Rains  to  take  it  up,  and  aflerwigrds  bought  »  ship  from  Rains, 
in  part  payment  for  which  the  bill  was  to  h^v^  been  delivered  up,  instead 
of  which  it  was  afterwards  re-delivered  to  thel^efendants. 

*But  Lord  Ellbnborough  was  of  opiilioq,^  tiiat  when  the  bill  was  re-  r.^^ 
turned  to  the  plaintiffs,  they  recurred  tO'iJieilr  'former  rights,  and  that  the  ^ 
right  to  sue  upon  the  bill  could  onljr^bcrjiKirtinguished  by  a  payment  by  the  ac- 
ceptor. .•,  ' '•  '  Verdict  for  the  plaintiff. 

Scarlett  and  Wray,  for  the  d^ei\4ant« 


.  %   Preston  v.  butcher. 

A  contract  for  a  yeai^Vri^  at  a  specific  aalaiy  must  be  proved  as  alleged,  although  both  die  time 

'. .%  **  *     and  sum  are  av«ned  under  a  Tidelioet 
•        •  • 

This  was  ai|' action  against  the  defendant,  a  wine  merchant  and  distiller,  for 
refusing*  tdjretkin  the  plaintiff  in  his  service,  in  breach  of  his  agreement. 

The^fst  ^unt  of  the  declaration  stated,  that  in  consideration  that  the  plain- 
titf,  at  the'special  instance  and  request  of  the  defendant,  had  agreed  to  enter  into 
his  service  for  the  sum  of  250/.  per  annum,  &c.,  the  defendant  undertook,  &,c 

The  2d  count  stated,  that  the  defendant  undertook  to  pay  a  certain  salary^ 
TO  WIT,  the  salary  of2fiOL  per  annum. 

*The  3d  count  was  similar  to  the  2d,  except  that  it  omitted  the  videlicet.  ^^. 

The  plaintiff  had  been  for  many  years  in  the  service  of  Mr.  De  Franca,  ^ 
a  wine  merchant  in  London,  latterly  at  a  salary  of  200/.  per  annum,  and  in 
consequence  of  the  flattering  prospect  held  out  to  him  by  the  defendant,  had 
quitted  Mr.  De  Franca  and  had  entered  into  the  defendant's  service  in 
Suffolk.  It  was  understood  between  the  parties  that  the  plaintiff  was  to  be  a 
gainer  by  the  exchange ;  that  he  was  to  have  the  use  of  a  house  and  garden, 
but  there  was  no  proof  of  an  express  agreement  for  any  specific  salary  or  time 
of  service. 

Brougham,  for  the  defendant,  contended,  that  the  plaintiff  must  be  nonsuited, 
since  there  was  no  proof  of  an  agreement  for  the  specific  salary  mentioned  in 
the  1st  and  3d  counts,  and  that  though  the  precise  sum  in  the  2d  count  wac 
laid  under  a  videlicet,  the  introduction  of  the  videlicet  would  not  relieve  ihe 
plaintiff  from  proving  ^e  contract  as  stated. 

For  the  plaintiff  it  was  contended,  that  the  words  certain  safaty,  ts  used 
in  the  second  count,  did  not  mean  an  ascertained  salary,  and  that  th«  v^tA  ce**- 
tain  did  not  in  common  acceptation  import  a  definite  object  or  sum ;  that  if  the 
words  certain  salary  meant  an  ascertained  salary,  the  subsequent  words  would 
be  superfluous,  that  the  whole  effect  *of  the  words  was  the  same  as  if  it  had  p^. 
stood  thus,  »*  for  a  certain  salary,"  and  that  there  was  evidence  for  the  L 
jury  that  some  salary  was  agreed  for,  though  the  sum  was  not  ascertained. 

Lord  Ellbnborough  was  of  opinion,  that  the  special  counts  were  defective, 
both  because  they  alleged  that  a  specific  salary  was  agreed  upon;  and  also  be- 
cause they  stated  that  Sie  contract  was  for  an  annual  service. 

It  appeared  that  the  plaintiff  had  remained  in  the  defendant's  service  for 
three  weeks,  but  the  declaration  contained  no  count  for  work  and  labour. 

It  was  then  contended,  that  the  plaintiff  was  entitled  to  recover  for  the  ex« 
penses  incurred  by  removing  into  Suffolk,  for  the  purpose  of  entering  into  the 
defendant's  service,  as  for  money  paid  to  the  use  of  the  defendant;  but  ultimate- 
ly the  case  was  referred  to  arbitration. 

The  Attorney  General  and  Scarlett,  for  the  plaintiff. 

Brougham  and  Jones,  for  the  defendant. 
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*6]  ♦JORDAINE  V.  CORNWALL  and  OTHERS; 

Goods  having  been  detained  by  a  fiireign  power  axe  afterwards  xestored — as  between  the  assuzer 
and  the  aasuiec) — a  yielding  up  of  tlie  goods  quasi  in  integro  is  to  be  considered  as  a  zestoration, 
nohntfastanding  some  spoliation  during  the  detention. 

The  defendants  effected  an  insurance  with  the  plaintiff,  an  underwriter,  on 
goods  consigned  to  Russia.  The  vessel,  upon  her  arrival  in  Russia,  having 
been  detained  by  order  of  the  Russian  government,  the  plaintiff  paid  the  amount 
of  his  subscription  upon  an  undertaking  by  the  defendants,  that  if  the  property 
should  be  restored,  the  plaintiff  should  be  placed  in  the  same  situation.  There 
was  no  abandonment  The  declaration  averred,  that  the  property  had  been 
restored,  but  that  the  defendants  had  refused  to  place  the  plaintiff  in  the  same 
sitnation. 

The  cause  was  ultimately  referred  to  arbitration,  but  a  doubt  having  previ- 
ously arisen  what  should  be  considered  to  be  a  restoration  of  the  goods. 

Lord  Ellbnborough  held,  that  if,  whilst  the  goods  were  in  the  possession 
of  the  Russian  government,  they  were  guilty  of  a  spoliation,  yet  a  subsequent 
yielding  up  of  the  goods  quasi  in  integro  was  to  be  considered  for  the  purpose 
of  this  action  as  a  restoration. 


•7]  •DE  LA  TORRE  v.  BARCLAY  and  SALKELD. 

A  qualified  admiaBion  by  a  party  who  relies  on  an  objection,  which  would  at  any  time  have  been  a 
good  delenoe  to  ^  action,  does  not  take  a  case  out  of  the  statute  of  limitations.  An  agreement 
between  the  holder  and  the  acceptor  of  a  bill  (dishonoured  for  non-payments  that  the  acceptor 
shall  pay  to  the  holder  the  amount  of  the  bill,  and  no  more,  discharges  the  drawer,  altiiough  his 
assignees  (he  bemg  then  a  bankn]|it)  are  parties  to  such  agreement 

This  was  an  action  by  the  plaintiff  as  the  endorsee  of  two  foreign  bills  of 
exchange,  against  the  defendants  as  the  drawers.  Plea,  the  general  issue  and 
the  statute  of  limitations. 

To  take  the  case  out  of  the  statute,  the  plaintiff  gave  in  evidence  a  conver- 
sation which  passed  between  the  defendant  and  Mr.  Wadeson  within  six  years, 
before  the  action  brought,  in  which  the  defendant  said,  **  If  you  had  presented 
the  protest  the  same  as  the  rest,  it  would  have  been  paid.  I  had  tlien  funds  in 
the  acceptor's  hands." 

Lord  Ellenborouoh  was  of  opinion,  that  as  this  was  a  qualified  admission,  in 
which  the  defendant  resisted  payment  on  an  objection  which  would  have  ex- 
empted him  from  payment,  the  law  would  not,  under  the  circumstances,  imply 
a  new  promise. 

But  on  further  inquiry,  it  turned  out  that  the  defendant's  objection  did  not 
relate  to  the  want  of  protest  upon  the  first  dishonour  of  the  bill,  but  to  the  want 
of  protest  on  the  bill's  being  refused  payment  on  a  subsequent  presentment  at 
the  defendant's  request. 
^-^       *(Jpon  this  explanation.  Lord  Ellenborouoh  was  '^f  opinion,  that  the 

^  answer  amounted  to  an  admission  of  liability,  since  a  second  protest 
was  perfecdy  gratuitous  and  unnecessary. 

It  afterwards  appeared,  that  in  1803  Barclay  and  Salkeld  became  bankrupts, 
and  that  an  agreement  was  entered  into  between  the  plaintiff,  the  assignees  of 
Barclay  and  Co.,  and  O'Brien  the  acceptor,  which  recited  the  drawing  of  the 
bill,  the  acceptance,  that  the  plaintiff  had  become  the  holder  for  value,  and  thai 
it  would  probably  be  sent  back  for  non  payment;  and  by  which  O'Brien  agreed 
with  the  assignees  and  with  the  plaintiff  to  pay  the  amount  of  the  bill,  provided 
he  should  not  be  called  upon  to  pay  more. 

The  Attorney  General^  for  the  plaintiff,  contended,  that  though  such  an  agree 
ment  entered  into  without  the  knowledge  of  the  drawer,  would  discharge  him, 
yet  that  in  this  case,  since  the  assignees  were  parties,  it  amounted  to  nothing 
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more  than  an  agreement  to  resort  to  the  acceptor  in  the  first  instance,  but  not  to 
'lischarge  the  drawer. 

But  Lord  Ellenborouoii  was  of  opinion,  that  this  new  agreement,  by  which 
the  condition  of  the  acceptor  was  varied,  amounted  to  a  waiver  of  the  right  of 
action  against  the  defendants,  who  were  represented  by  their  assignees ; — and 
the  plaintiff  was  Nonsuited. 

•WYMER  V.  PAGE.  1*9 

An  attorney  may  be  appobted,  for  tbe  parpose  of  sufiering  a  reooveiy  of  copyhold  lands,  as  of  oom- 
roon  right,  unleai  there  be  an  expreas  cuatom  to  the  contnuy. 

This  was  an  action  for  not  accepting  a  conveyance  qn  a  title  which  the 
plaintiff  in  his  declaration  alleged,  and  the  defendant  in  his  plea  denied  to  be 
marketable. 

The  case  came  on  upon  admissions,  from  which  it  appeared  that  the  estate 
in  question  was  copyhold,  and  that  it  was  the  custom  of  the  manor  to  admit 
upon  a  surrender  of  copyhold  premises  for  the  purpose  of  suffering  a  recovery. 
The  only  question  was,  whether  a  party  could  appoint  an  attorney  for  the 
purpose  of  suffering  a  recovery.  It  was  stated,  that  there  was  no  express  cus- 
tom to  that  effect. 

Lord  Ellenborouoh  was  of  opinion,  that  such  an  appointment  might  be 
made  by  the  common  law  as  of  common  right,  unless  there  was  an  express  cus- 
tom to  the  contrary. 

Abbott  contended,  that  in  inferior  courts  it  was  not  of  course  to  appoint  an 
attorney. 

Lord  Ellenborouoh. — I  think  the  point  too  plain  to  be  reserved,  the  court 
would  think  I  heaped  cases  upon  them. 

Leave,  however,  was  given  to  move  if  he  thought  the  point  aiguable. 

Scarlett,  for  the  plaintiff. 

Abbott,  for  the  defendant 
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GAUNT  V.  HILL. 

A  written  poropon]  to  pay  •  moietf  of  &e  debt  of  another,  if  tfie  creditor  will  at  a  opadfied  time  of 
meeting  aooept  the  prqxwal  and  diechaige  the  debtor,  is  not  binding  mdees  the  creditor  accede  to 
the  tenns  in  writing* 

Assumpsit  for  non-payment  of  70/.  in  consideration  of  forbearance.  The 
defendant's  brother  being  indebted  to  the  plaintiff  in  the  sum  of  140/.,  suffered 
judgment  to  go  by  default.  After  which  Uie  defendant  wrote  to  the  plaintiff  tb6 
following  letter: 

"  S»: — That  it  may  not  be  said  that  I  have  made  no  effort  to  save  my  bro- 
ther from  prison*  I  wish  to  know  if  you  will  give  him  a  full  discharge  if  I  will 
*111  P^^  ^^^  moiety  of  his  debt.  I  have  specified  *what  I  will  pay  and  no 
-J   more:  if  you  will  accept  this,  call  upon  me  to-morrow  morning." 

This  letter  was  not  dated,  but  the  post  mark  upon  it  bore  date  the  28th  of 
March.  In  order  to  show  that  the  plaintiff  had  acceded  to  this  offer,  he  read  a 
letter  sent  by  him  to  the  defendant  on  the  4th  of  April,  in  which,  after  remon- 
strating with  the  defendant  for  not  paying  one  moiety  according  to  his  offer,  he 
says,  **  I  have  taken  an  opinion  on  your  letter,  and  am  informed  that  I  can 
recover  upon  it  against  you,  therefore  I  shall  not  proceed  against  your  brother." 

Lord  Ellenborouoh  was  of  opinion,  that  the  defendant's  letter  was  a  mere 
proposition  to  pay  a  moiety,  reserving  a  power  to  do  any  thing  or  nothing  as 
he  pleased  the  next  day,  and  that  at  all  events  it  would  be  necessary  to  show, 
that  the  plaintiff  had  acceded  to  the  proposal  in  writing. 


Jerviff  for  the  plaintiff. 
Abbotts  for  the  defendant. 


Plaintiff  nonsuited. 


[•18  -INMAN  ».  STAMP. 


An  agreement  to  oooqigr  lodgingi  at  a  yeariy  rent,  pajrable  in  quaiteily  nxtionB,  (the  occupation  to 
commence  on  a  future  day,)  is  an  agreement  relatrng  to  an  interest  in  land,  within  the  meaiiing  of 
the  fourth  section  of  the  statute  of  fiaude. 

Assumpsit  for  not  occupying  the  plain tiff^s  lodgings  pursuant  to  the  defendant's 
undertaking.  For  tlie  plaintiff  it  appeared  in  evidence,  that  the  defendant  had 
verbally  agreed  to  take  apartments  in  his  house,  to  be  entered  upon  at  Christ- 
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mas,  at  the  annual  rent  of  26/.  to  be  paid  quarterly,  and  that  upon  the^  strength 
of  this  agreement,  the  plaintiff  had  taken  down  tifie  advertisement  of  lodgings 
from  his  window.  On  the  24th  of  December,  the  day  before  he  was  to  have 
taken  possession  of  the  lodgings,  the  defendant  announced  to  the  plaintiff  his 
determination  to  recede  from  his  bargain. 

Lord  Ellenborouoh  was  of  opinion,  that  this  was  a  contract  for  an  interest 
in  land,  within  the  meaning  of  the  fourth  section  of  the  statute  of  frauds,  and 
therefore  that  the  agreement  was  void,  but  held  that  it  would  have  been  other- 
wise, if  the  defendant  had  entered  upon  the  premises,  since  that  would  have  been 
a  part-execution  of  the  contract. 

Jerviif  for  the  plaintiff,  contended,  that  the  taking  down  the  advertisement  at 
the  defendant's  request  was  a  part-execution. 

*But  Lord  Ellenborodoh  was  of  opinion,  that  since  this  was  done  be-  p^.o 
fore  the  time  had  arrived  for  taking  possession,  it  made  no  difference.         L 

Jervis  and  Lawea,  for  the  plaintiff. 

Reader,  for  the  defendant. 


%OlV^  :#  S^      ^     ^     RlJfeSEL  V.  HEADINGTON. 


^>V^^  S^ 


Qiuere,  whether  an  awaid  directing  the  aangnment  of  an  interest  to  A.  B.  w31  wannant  an  aaBgie> 
meat  to  A.  I),  nis  executors,  administratora,  and  aaeigna? 

Writ  of  inquiry  after  judgment  by  default  in  an  action  brought  for  non-per- 
formance of  an  award. 

The  award  directed  that  the  defendant  should  assign  according  to  law,  (a 
certain  interest  specified)  to  one  Duncan  upon  request. 

It  appeared  in  evidence  that  the  assignment  tendered  to  the  defendant,  and 
which  he  was  required  to  execute,  was  an  assignment  to  Duncan,  his  executors, 
administrators,  and  assigns, 

Gumey,  for  the  defendant,  objected,  that  the  assignment  tendered  was  larger 
In  its  terms  than  that  which  was  specified  in  the  award,  since  it  was  not  con- 
fined to  Duncan  only,  but  extended  to  his  executors,  administrators,  O/nd 
assigns. 

*Park,  for  the  plaintiff,  contended,  that  the  words  "  according  to  law,"  p,, . 
virtually  included  his  executors,  administrators,  and  assigns.  '- 

But  Ix>rd  Ellen  BOROUGH  was  of  opinion,  that  a  personal  assignment  to 
Duncan  himself  might  be  meant,  and  said  he  would  save  the  point. 

But  subsequently,  upon  his  lordship's  recommendation,  in  order  to  save  future 
expense,  the  damages  were  assessed  at  10/.  by  consent. 

Park,  for  the  plaintiff. 

Gumey,  for  the  defendant. 


REDHEAD  and  Another  v.  CATOR. 

A  vessel  not  actually  built  in  Russia,  but  repaired  there  at  an  expense  exoeedinff  two-thiTds  of  the 
whole  value,  is  not  of  the  built  of  Russia,  under  the  navigation  act,  although  sne  is  so  considered 
by  the  laws  of  Russia. — An  agent  in  this  county  for  merchants  the  sellere  of  "goods  in  Russia, 
who  guaranties  tliat  the  ihipment  shall  be  in  confonnity  with  the  revenue  laws  of  Great  Britain, 
BO  that  no  impediment  shall  arise  upon  the  importation  thereof,  or  that  in  default,  the  consequence 
shall  rest  with  the  sellers,"  makes  himself  personally  responsible  to  the  buyer. 

In  a  declaration  upon  such  a  guarantee  against  the  agent,  it  is  unnecessaiy  to  allege  any  iqipUcation 
for  indemnity  to  the  principals. 

An  impediment  arising  from  non-oomplianoe  with  the  navigatiaa  act,  is  an  impediment  within  the 
terms  of  the  guarantee. 

t$ucfa  a  guarantee  is  r.ot  within  tfie  statute  of  frauds,  if  the  terms  of  the  agreement  ean  be  odOected 
fiom  the  written  correspondenoe  between  the  parties. 

Action  of  assumpsit  upon  a  guarantee  by  the  defendant. 
The  defend;mt  was  the  English  agent  of  Nissen  and  Co.,  Russian  merchants 
resident  at  Ricra. 
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*15l     *'^®  plaintifls,  through  the  medium  and  at  the  instance  of  the  defend 
J  ant,  gave  Nissen  and  Co.  an  order  to  send  them  a  large  quantity  of  nemp, 
and  oflier  articles  of  Russian  produce,  for  which  they  were  to  be  paid  by  biUs 
upon  Hurry  and  Co.,  bankers  in  London. 

Upon  the  arrival  of  the  vessel  on  board  of  which  the  goods  were  sent,  she 
was  not  suffered  to  unload,  since  it  had  been  discovered  that  she  was  not  a 
Russian  built  ship,  but  had  been  built  in  Holstein,  and  subsequently  repaired  in 
a  Russian  port,  and  therefore  the  sending  such  a  ship  with  Russian  produce  was 
in  violation  of  the  navigation  act.  The  plaintiffs,  upon  learning  that  the  vesse' 
had  been  built  in  Holstein,  directed  Hurry  and  Co.  not  to  accept  the  bills. 

Upon  the  13th  of  October,  1813,  Cator  wrote  to  the  pkintifTs,  proposing  a 
guarantee  on  the  behalf  of  Nissen  and  Co.,  on  condition  that  the  plaintiffs  would 
instruct  Hurry  and  Co.  to  honour  the  bills  of  Nissen  and  Co.  This  was  re- 
jected by  the  plaintiffs  in  their  answer  of  the  27th  of  October,  in  which  they 
said  they  could  not  accede  to  the  proposal  of  the  defendant,  or  make  any  other. 
On  the  2d  of  November  the  defendant  wrote  the  letter  which  was  relied  upon 
by  the  plaintiffs  in  support  of  their  action. 

^  Gbntlbmbn, — On  the  behalf  of  Nissen  and  Co.  of  Riga,  I  hereby  guaran- 
jftg^  ty  that  the  shipment  of  hemp  in  *the  Carolina,  will  be  found  to  be  in  con* 
-^  formity  with  the  revenue  laws  of  Great  Britain,  so  that  no  impediment 
shall  arise  upon  the  importation  thereof,  or  that  on  default  thereof,  the  conse- 
quence shall  lest  with  Nissen  and  Co.  William  Cator.** 

It  appeared  that  the  unloading  of  the  vessel  had  been  stopped,  in  consequence 
of  he*  beiair  Holstein  built  and  not  Ruw>ian.  and  that  tlie  plaintiffs  in  conse« 
quenee  had  been  pat  to  considerable  expense. 

Searkttn  for  the  defendant,  at  first  contended,  that  in  order  to  constitute  the 
vessel  a  Russian  vessel,  so  as  to  satisfy  the  navigation  act,  it  was  net  necessary 
that  she  should  have  been  originally  built  in  Russia,  but  that  she  might  be  so 
considered,  though  she  had  only  been  repaired  there,  and  that  the  test  to  as- 
eertain  this  was  the  amount  of  the  expense  of  repairing;  for  by  the  law  of 
Russia,  if  the  repairs  of  a  foreign  vessel  in  a  Russian  port  amounted  to  two- 
thirds  of  the  whole  value,  she  was  considered  to  be  a  Russian  built  vessel. 

But  Lord  Ellenborough  was  of  opinion,  that  a  vessel  merely  repaired^  and 
not  buUt  in  Russia,  could  not  be  considered  as  a  Russian  vessel. 

Scarlett  then  contended,  that  no  count  in  the  declaration  was  applicable  to 
•171  ^^  present  case,  since  there  was  none  which  alleged  an  application  *by 
^  the  plaintiffs  to  Nissen  and  Co.,  to  be  indemnified  by  them  for  the  injury 
sustained. 

That  the  defendant  had  engaged  for  Nissen  and  Co.  and  not  for  himself,  and 
therefore  that  he  could  not  be  personally  liable,  except  on  the  refusal  of  Nissen 
and  Co.,  which  had  not  been  alleged. 

Lord  Ellenborough. — I  think  the  guarantee  is  personally  binding  upon  the 
defendant,  since  Nissen  and  Co.  were  liable  to  answer  for  their  neglect  in 
sending  the  goods  in  an  improper  ship  without  any  guarantee,  there  being  an 
implied  undertaking  on  the  part  of  every  person  who  sells  goods  to  another,  to 
send  them  by  a  proper  conveyance;  his  lordship,  however,  saved  the  point  for 
the  future  consideration  of  the  court. 

Scarlett  further  contended  that  the  undertaking  in  question  was  not  suffi- 
cient to  satisfy  the  statute  of  frauds  upon  the  authority  of  Wain  v.  Warlters^ 
5  East,  and  also  that  the  impediment  did  not  arise  from  want  of  conformity  with 
any  revenue  laWf  since  the  navigation  act  under  which  the  stoppage  had  taken 
friaee  was  not  a  revenue  law. 

With  respect  to  the  first  point.  Lord  Ellbnborough  was  of  opinion  that  the 

case  did  not  fall  within  the  scope  of  the  decision  in  fVain  v.  Warltera,  and  as 

to  the  latter,  that  though  the  navigation  act  could  not  in  strictness  be  considered 

•181  ^  *  revenue  law,  yet  that  the  latter  words, ''  so  that  no  "impediment,  dec." 

^  extended  the  guarantee  to  the  present  case 

VOL.  u. — 3  b  8 
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Verdict  for  the  plaintiffs,  subject  to  the  opinion  of  the  court,  on  the  constnio^ 
tion  and  operation  of  the  guarantee. 
Garrow,  A.  6.,  for  the  plaintiff". 
ScarleUf  for  the  defendant 


Scarlett^  in  the  ensuing  Trinity  term,  moved  for  a  rule  to  show  cause  why 
the  verdict  for  the  plaintiff*  should  not  be  set  aside,  and  a  nonsuit  entered  or  the 
judgment  arrested.     He  submitted, 

1.  That  the  undertaking  was  not  perBonalh/  binding  on  the  defendant. 

The  obvious  meaning  of  the  wonis,  he  contended,  was  that  Nissen  and  Co. 
were  to  answer  for  the  default,  and  not  the  defendant,  he  also  urged,  that  as  the 
consideration  was  not  mentioned  in  the  guarantee,  it  could  not  be  enforced  ac^ 
cording  to  the  doctrine  of  fFain  v.  fVarUers,  and  that  the  terms  mentioned  in 
the  letter  of  the  25th  of  October,  could  not  be  considered  as  incorporated  with 
the  guarantee  of  the  2d  of  November,  since  they  had  been  rejected.  He  also 
objected,  that  the  undertaking  was  illegal,  since  it  was  an  undertaking  to  indem- 
nify the  plaintiffs  against  a  violation  of  the  revenue  laws. 

*2.  That  if  this  could  be  considered  as  a  guarantee  binding  on  the  de-  p,.g 
fendant,  the  declaration  ought  to  have  alleged  notice  by  the  plaintiffs  to  ^ 
Nissen  and  Co.,  and  a  demand  upon  them,  and  a  refusal  on  their  part  to  indem 
nify  the  plaintiff,  since  the  undertaking  was  that  Nissen  and  Co.  should  bear 
the  loss,  and  therefore  it  was  for  the  plaintiffs  to  show  that  Nissen  and  Co,  had 
not  borne  the  loss. 

But  the  court  were  of  opinion,  that  the  obvious  meaning  of  the  words  was, 
that  the  defendant  bound  himself  on  behalf  of  Nissen  and  Co.,  and  that  the 
plaintiffs  could  not  upon  that  guarantee  have  sued  Nissen  and  Co.,  unless 
they  could  have  shown  that  the  latter  authorized  the  guarantee.  That  the  case 
did  not  faU  within  the  statute  of  frauds,  since  there  was  sufficient  in  writing  to 
show  what  the  consideration  really  was. 

That  the  undertaking  on  the  part  of  the  defendant  was,  that  no  damage 
should  ensue  from  the  default  of  Nissen  and  Co.,  and  that  it  was  therefore  suffi- 
cient for  the  plaintiff's  to  allege,  that  they  had  been  danmified  by  the  default. 

Rule  refused. 


COURT  OF  COMMON  PLEAS. 


SCnfngs  at  89estmfni8trr.  [•20 

BIDDLE  and  LOYD  v.  EMANUEL  LEVY. 

^Goods  are  supplied  to  a  minor  upon  a  fiauduknt  Tepreeentation  by  his  fiLther^  that  he  is  about  to  re- 
linquish his  DUfflness  in  favour  of  the  son,  although  the  credit  is  given  to  the  son,  the  iiither  deal- 
ling  with  the  proceeds,  is  responsible  in  assumpsit  for  goods  sold  and  delivered. 

This  was  an  action  by  the  plaintiffs,  who  were  manufacturers  of  glass  at  Bir- 
mingham, against  the  defendant,  a  trader  in  London,  for  goods  sold  and  delivered. 

The  plaintiffs  had  dealt  with  the  defendant  for  some  time  previous  to  the 
period  when  the  defendant  informed  the  plaintiffs,  that  he  was  about  to  retire 
from  business,  and  that  his  son  Samuel  Levy  would  succeed  him,  he  added, 
that  he  should  keep  a  watchful  eye  over  him,  and  afterwards  introduced  him 
personally  to  the  plaintiffs.  Upon  this  representation  the  plaintiffs  supplied 
the  son  Samuel  Levy  with  goods  to  the  amount  of  800/.  The  plaintiffs  con- 
tended, that  though  tfie  credit  was  given  to  the  son,  yet  that  under  the  circum- 
stances, the  father  was  liable  on  the  ground  that  his  conduct  was  fraudulent,  the 
son  at  the  time  the  goods  were  supplied  being  a  minor  about  the  age  of  17,  and 
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that  the  representation  which  the  father  had  made  was  false,  and  intended  for 
the  purpose  of  evading  all  responsibility. 

^g.-,  •  GiBBS,  C.  J.,  in  summing  up  to  the  jury,  informed  them,  that  if  the 
-I  father  had  falsely  represented  to  the  plaintiffs,  that  he  was  about  to  recede 
from  business  and  place  his  son  in  his  shoes,  in  order  that  the  plaintiffs  might 
have  no  one  to  resort  to  who  was  responsible,  he  was  liable  in  the  present  ac- 
tion, whether  in  fact  he  had  a  secret  interest  conjointly  with  the  son,  or  the  son, 
contrary  to  the  defendant's  representation,  had  no  interest  whatsoever  in  the  pro- 
fits. On  the  first  supposition  the  defendant  would  be  liable  as  a  co-partner 
with  his  son,  since  he  had  not  pleaded  in  abatement;  on  the  second  he  would 
be  liable  wholly  as  principal,  having  taken  into  his  own  hands  that  fund  out  of 
which  the  creditors,  who  trusted  the  son,  might  naturally  expect  to  be  paid. 

His  lordship  in  conclusion  informed  the  jury,  that  the  whole  case  turned  upon 
the  representation  made  by  the  defendant,  that  if  they  were  of  opinion  that  the 
representation  was  false  and  fraudulent,  they  ought  to  find  for  the  plaintiffs,  if, 
on  the  contrary,  they  believed  that  it  was  made  bond  fide  they  should  find  for 
the  defendant.  Verdict  for  the  plaintiffs. 

Best  and  Pell^  Serjts.,  and  Corny n^  for  the  plaintiffs. 

Vaughan  and  Roughs  Serjts.,  and  Bamwail^  for  the  defendant. 


IN  THE  KING^S  BENCH. 


LAWRENCE  v.  OBEE. 

A.  hsving  recovered  damages  against  B.  for  driving  hold-fitsta  into  A/s  waD,  in  order  to  support  a 

nuisanoe,  brings  a  second  action  of  trespass  for  the  oontinuanoe. 
Sembk,  the  ibnn  of  the  second  action  should  be  case,  and  not  trespaas. 

This  was  an  action  of  trespass  for  driving  hold-fasts  into  the  wall  of  the  plain- 
tiff's house,  for  the  purpose  of  supporting  a  water  closet,  erected  hy  the  defend* 
ant  close  to  the  outer  wall  of  the  plaintiffs  house. 

It  was  admitted  that  the.  plaintiff  had  already  recovered  40a.  damages  for  the 
original  trespass,  and  that  the  damages  now  sought  to  be  recovered,  were  for 
the  continuance  of  the  injury  complained  of. 

Lord  Ellbnborovoh,  C.  J.,  inclined  to  the  opinion,  that  the  form  of  action 
should  have  been  case,  and  not  trespass,  (a)  The  cause  was  referred. 

Garrowy  A.  6.,  for  the  plaintiff. 

Parky  for  the  defendant. 

(a)  Quaere,  whether  in  such  a  case  it  would  not  be  proper  to  state  in  the  declaration  the  original 
trespsflB,  and  the  special  nxxxivenienoe  which  rasnlted  ficnn  it,  and  that  the  plaintiff  had  leoomed 
dam^es  in  respect  of  such  injui^  up  to  such  a  time,  and  then  to  aver  that  the  defrjidant,  from  that 
time  down  to  the  period  of  bnngmg  the  second  action,  had  sufieied  the  nuisance  to  remain  to  the 
fiiffber  damage,  &C. 


aniottrtfcn  SfttCngB  fti  HDtnyon. 


BRUCE  and  Others  v.  HURLY. 

A.  deposits  with  6.  a  banker,  a  promissoiy  note  as  a  security  for  advances,  B.  is  entideJ  to  recover 
on  the  note,  although,  before  it  became  due,  he  parted  with  the  possession  to  enable  A.  to  procure^ 
yment  from  the  maker,  and  although  the  note  remained  in  A.'s  hands  till  his  bankiuptcy,  and 
91  came  into  the  poasesskm  of  his  assignees. 

AssuMPsrr  by  plaintiffs  as  the  endorsees  of  a  promissory  note,  dated  May 
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19, 1814,  made  by  the  defendant  for  the  sum  of  6<M>/.  payable  to  Young  and 
Co.  or  order,  two  months  after  date. 

The  plaintiffs,  bankers  in  London,  kept  an  account  with  Young  and  Co 
bankers  at  Taunton.  The  note  had  been  endorsed  by  Young  and  Co.,  ana 
placed  along  with  other  securities  by  Young  and  Co.  in  the  hands  of  Bruce 
and  Co.,  and  had  been  sent  by  Bruce  and  Co.  on  the  day  before  it  became 
due  to  Young  and  Co.  The  note  was  not  paid  when  due,  aad  after  the  bank- 
ruptcy of  Young  and  Co.  had  been  found,  by  their  assignees,  amongst  their 
papers.  In  order  to  show  for  what  purpose  the  note  had  been  sent  by  the 
plaintiffs  to  Young  and  Co.,  the  plaintiffs  proposed  to  read  their  letter  ad* 
dressed  to  Young  and  Co.  in  which  the  note  had  been  sent. 

The  Mtomey  Oeneral  for  the  defendant  objected  to  this:  but, 

*Lord  Ellknborouoh,  C.  J.,  was  of  opinion,  that  if  it  could  be  shown  r-^^d 
that  the  letter  was  the  envelope  in  which  the  note  was  sent,  it  might  be   ^ 
read  in  evidence  as  a  declaration  accompanying  an  act. 

The  letter  (which  was  tlien  read)  contained  an  account  of  other  bills  and  notes, 
and  with  respect  to  the  note  in  question,  this  expression,  **  we  send  you  Hurly*8 
note." 

The  plaintiff's  clerk  stated,  that  he  had  the  custody  of  the  securities  depo- 
sited in  the  plaintiff*8  hands,  and  that  this  had  been  amongst  the  number. 
Being  asked  for  what  purpose  the  note  in  question  had  been  sent  back  to 
Young  and  Co.,  the  question  was  overruled,  but  he  was  allowed  to  state  what 
the  plaintiff's  usual  course  and  habit  of  dealing  had  been,  which  was,  when  a 
bill  or  note  was  nearly  due,  to  send  it  down  to  the  person  from  whom  they  had 
received  it  as  a  security,  to  procure  payment,  when  the  party  liable  lived  in  the 
same  neighbourhood.  It  also  appeared,  that  when  the  bill  was  due,  Young  and 
Co.  had  overdrawn  tlie  amount  of  their  securities  in  the  hands  of  Bruce  and  Co. 

Lord  Ellknborouoh  was  of  opinion,  that  there  was  evidence  to  show  that 
the  note  had  been  sent  down  by  the  plaintiffs  to  Young  and  Co.  for  the  pur- 
pose of  procuring  payment:  And  the  plaintiffs  had  a  verdict. 

*Park  and  for  the  plaintiffs.  [*25 

Oarrow^  A.  6.,  and  Crifford^  for  the  defendant. 


GLOSSOP  V.  COLMAN  and  Others. 

A  &ther  who  holds  ant  lo  the  woild  &at  his  son  is  his  partner,  and  who  aenda  UDa  and  aigna  ra- 
oeipta  in  their  joint  namea,  in  an  action  brought  in  hia  own  name,  ia  not  pnchided  from  rfiowing 
diat  ha  aon  ii  not  a  partner. 

Assumpsit  for  goods  sold  and  delivered.  The  defendants  were  the  proprie- 
tors of  the  Haymarket  Theatre,  and  the  action  was  brought  to  recover  the 
amount  of  oil  and  other  articles,  supplied  for  the  use  of  the  ^eatre* 
*  The  son  of  the  plaintiff  was  called  to  prove  his  case,  and  upon  cross-ex- 
amination it  appeared  that  at  the  time  when  the  goods  in  question  were  sup- 
plied, the  plaintiff  held  out  to  the  world  that  the  son  was  in  partnership  with 
him,  and  that  the  father  had  frequently  given  receipts  in  the  joint  names,  that 
the  bills  had  been  made  out  in  the  joint  names  for  articles  supplied  to  the  thea- 
tre, and  that  the  very  bill  for  the  articles  in  question  was  made  out  in  the  same 
manner.  The  witness,  however,  swore  that  he  was  not  a  partner  when  the 
goods  were  supplied,  and  was  then  only  seventeen  years  of  age,  and  that  he  had 
no  share  in  the  concern  till  1814,  when  his  father  gave  up  the  whole  of  the  busi- 
ness in  his  favour. 

*It  was  objected  by  SearhtU  for  the  defendant,  that  the  father  had  pre-  r^^a 
eluded  himself  from  suing  alone  by  holding  the  son  out  to  the  world  as  ^ 
his  partner,  and  by  signing  such  receipts. 

GarroWf  A.  G.,  contended,  that  this  was  ovUy  primA  facie  evidence,  and  not 
conclusive,  and  that  the  son  being  an  infant  at  the  time,  could  not  be  looked 
upon  as  a  partner 
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Lord  Ellenborouoh  was  of  opinion,  that  the  conduct  of  the  father  in  giving 
receipts,  &c.  was  competent  evidence,  but  thought  that  it  would  be  going  too 
far  to  nonsuit  the  plaintiff  upon  it.  He  was  wilHng  to  reserve  the  point.  His 
lordship  also  said,  that  though  an  infant  was  in  general  repelled  from  a  contract 
of  partnership,  as  being  of  too  hazardous  a  nature  for  an  infant  to  engage  him- 
self in,  yet  undoubtedly  upon  the  mOst  ancient  authorities,  he  might  make  a 
contract  for  his  own  benefit.  Verdict  for  the  plaintiff. 

The  court  of  K.  B.,  on  motion  made  in  the  ensuing  term,  refused  a  rule  niii 
for  a  new  trial  on  this  ground,  but  granted  it  on  another. 


•27]  •ROCHER  t;.  BUSHER. 

Hie  owner  of  a  vend  is  fiable  tat  moiuy  supplied  to  the  c^tain  in  a  (breign  poit,  provided  the  sap- 
ply  be  absolately  neoenaiy  lor  the  use  of  the  veaaeL 

AssiriiPsiT  for  work  and  labour,  and  on  the  common  counts. 

The  plaintiff  was  a  merchant  resident  at  Oporto,  and  claimed  the  amount  of 
goods  and  moneys  supplied  to  the  captain  of  the  defendant's  vessel  at  Oporto, 
for  the  use  of  the  ship. 

The  Jittomey  General^  for  the  defendant,  disputed  the  items  for  money  ad- 
vanced to  the  captain  of  the  vessel,  contending,  that  in  point  of  law,  the  owner 
was  liable  only  for  necessaries  supplied  for  the  use  of  the  ship,  and  not  for 
moneys  supplied  to  the  captain,  to  be  subsequendy  appropriated  by  him ;  and 
he  also  contended,  that  in  fact  the  moneys  had  not  been  applied  to  the  use  of  the 
ship.  The  Captain  (whom  Lord  Ellenborouoh  held  to  be  a  competent  wit- 
ness,) (a)  proved  generally,  that  certain  sums  advanced,  had  been  so  applied. 

Loid  Ellenborouoh,  C.  J.  In  strictness,  a  claim  of  this  kind  is  limited  to 
_g-^  articles  supplied  ^through  necessity.  But  where  the  same  necessity  exists, 
^  money  may  be  supplied  as  well  as  goods,  and  the  amount  recovered:  this 
however  must  not  be  understood  of  an  indefinite  supply  of  cash,  which  the  mas- 
ter may  dissipate,  but  only  such  as  is  warranted  by  thie  exigency  of  the  case,  as 
(for  the  payment  of  duties  or  other  necessary  purposes.  I  once  held  that  proof 
of  the  strict  application  of  the  money  to  the  purposes  of  the  ship  was  necessary, 
and  Mr.  J.  Heath,  sitting  for  the  Chief  Justice  of  the  Common  Pleas,  did  the 
same.  We  are  in  this  case  left  much  in  the  dark,  and  I  cannot  advise  you  to 
find  more  than  you  may  deem  to  have  been  absolutely  necessary  for  the  use  of 
the  vessel.  Verdict  for  the  plaintiff. 

Park  and  for  the  plaintiff. 

Garrowj  A.  6.,  for  the  defendant. 

(e)  See  BvmiM  v.  WilHams  and  othen,  sittingB  at  Guildhall  after  Tiini^Tenn,  28  G.  3,  coram 
Laid  Kenyoo,who  ruled,  that  the  witness  was  competent,  not  on  the  ground  o(juceg»Uy,batoa  the 
ground  that  he  stood  indifierent  between  the  parties,  7  T.  K.  481,  n. 


ROBERTS  V.  BRADSHAW. 

A  copy  of  a  letter  containmg  notice  of  the  dishonour  of  a  bill  is  admissible  widiout  notice  to  pro- 

dnce  tfie  origioaL 
Awf  tfiat  dnpucate  notices  of  the  diahonoar  of  a  bill  were  written,  and  that  aletler  wae  ddiveredto 

the  defendant  upon  the  dishanoor  of  a  bill,  together  with  proof  of  notice  to  produce  the  letter  so 

ddivered,  as  containing  notice  of  dishonour,  is  evidence  (on  de&ult  of  production)  that  the  de- 

fenclant  had  notice. 
Bole  ss  to  the  appointment  of  particuhr  days  fiw  apedal  jtny  causes,  not  defended. 

Action  on  a  bill  of  exchange  by  the  endorsee  against  the  drawer.  In  order  to 
prove  notice  of  the  dishonour,  the  Attorney  General,  for  the  plaintiff,  called  a 
^g-.  clerk  of  the  plaintiff,  who  stated  *that  on  the  2d  of  February,  the  day  on 
-^  which  the  bill  had  been  dishonoured,  his  master  gave  him  two  papers  to 
compare  with  each  other,  one  of  which  the  witness  now  produced,  and  purported 
to  be  a  notice  of  the  dishonour  of  the  bill  in  question. 
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Topping f  for  the  defendant«  objected,  that  this  could  not  be  read  without  proof 
of  notice  to  produce  that  which  had  been  so  delivered ;  but 

Lord  Ellenborough,  C.  J.,  was  of  opinion,  that  a  letter  acquainting  a  part^ 
with  the  dishonour  of  a  bill  was  in  the  nature  of  a  notice,  and  that  it  was  un 
necessary  to  prove  notice  to  produce  such  a  letter. 

Upon  further  examination  the  witness  stated,  tliat  upon  the  day  ailer  he  had 
compared  the  two  papers,  he  carried  a  letter  from  the  plaintiff  to  the  defendant, 
but  did  not  know  the  contents. 

Lord  Ellenborough  was  of  opinion,  that  this  was  not  sufficient  evidence. 

The  plaintiff  then  proved  the  service  of  a  notice  on  the  defendant,  calling 
upon  him  to  produce  a  letter  from  the  plaintiff,  giving  him  notice  of  the  dishonour 
of  the  bill  mentioned  in  the  declaration. 

The  Attorney  General  contended  that  this  was  sufficient  evidence  to  go  to  a 
jury,  that  the  original  *had  been  sent,  and  that  it  lay  upon  the  defendant  to   r^oQ 
show,  by  producing  it,  that  the  letter  proved  to  have  been  delivered  on  the  ^ 
3d  of  February,  was  nothing  more  than  an  invitation  to  dinner,  or  something 
else  equally  unconnected  widi  the  dishonour  of  the  bill  in  question. 

Topping.  No  answer  has  been  given  to  the  objection;  a  notice  is  of  no  avail 
to  warrant  the  reading  of  a  copy,  unless  the  party  be  proved  to  have  been  in 
possession  of  the  original :  on  the  contrary,  the  notice  itself  assumes  the  fact  of 
possession. 

Lord  Ellenborough,  C.  J.  I  think  certainly  that  there  is  a  looseness  in 
this  evidence,  and  you  may  afterwards  move  the  court  upon  it.  Supposing, 
however,  that  the  paper  delivered  had  been  a  perfect  blank,  or  contained  matter 
wholly' unconnected  with  the  dishonour  of  the  bill,  you  might  have  produced  it 
and  shown  the  fact  to  be  so,  since  it  is  evident  what  letter  was  the  object  of 
the  plaintiff's  notice.  This  is  the  first  time  the  identity  of  such  a  letter  has 
been  so  minutely  scrutinized,  and  the  proof  might  in  many  instances  be  attended 
with  great  difficulty,  as  where  letters,  after  being  written,  are  placed  upon  the 
table,  it  might  afterwards  be  exceedingly  difficult  to  identify  them  with  those 
afterwards  put  into  the  post-office.  Verdict  for  the  plaintiff. 

♦The  Attorney  General  and  Walton  for  the  plaintiff.  P^^g. 

Topping  for  the  defendant.  L 

In  the  ensuing  term  the  court  refused  a  rule  nisi  for  a  new  trial. 

Upon  application  made  to  appoint  particular  days  for  the  trial  of  special  jury 
causes,  where  there  was  no  defence.  Lord  Ellenborouoh  said,  I  wish  this  to 
be  understood  to  be  the  rule  in  future. 

If  the  jury  has  been  reduced  and  a  case  be  made  out  showing  that  there  is  no 
defence,  1  will  appoint  a  particular  day,  that  the  plaintiff  may  have  the  .benefit 
of  the  trial,  but  if  the  jury  has  not  been  reduced,  the  trial  must  come  on  as  a 
common  jury  cause. 

m 

♦GILES  and  HEADINGS  v.  DTSON  and  GREENWELL,  Adminis-  [»32 

trators  of  SEWARD. 

Ab  against  an  administrator,  debts  due  to  the  intestate  are  not  to  be  considered  as  aasets  till  actually 
received,  although  not  stated  in  the  administrator*8  inventory  to  be  desperate. 

As  against  aedHore  an  administrator  cannot  be  allowed  for  disbunementa,  in  the  srhooling,  feedings 
or  dothing  of  the  intestate's  children,  sabaequent^  to  his  decease. 

SembU,  he  is  entitled  for  the  reasonable  cfaaiges  of  coUecting  the  intestate's  debts. 

After  potting  in  an  inventory,  it  is  ibr  the  administrator  to  discharge  himself  of  the  items  which  it 
contains. 

Assumpsit  against  the  defendants  as  administrators  for  goods  sold  and  de- 
tivered  to  the  intestate.  The  defendants  had  severally  pleaded  the  general  is- 
sue and  plene  administravii.  The  plea  of  plene  adminiatravit  was  admitted 
as  to  Greenwell,  but  denied  as  to  Dyson. 
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The  defendant  Dyson  had,  in  the  year  1811,  exhibited  an  inventory  m  tlie 
ecclesiastical  court,  and  the  question  was«  whether  the  several  items  of  disburse- 
ment which  it  contained  were  allowable. 

'Richardsotif  for  the  plaintiff,  in  the  first  place  contended,  that  certain  debts 
which  the  defendant  in  his  inventory  allowed  to  be  due  to  the  estate,  and  which 
he  did  not  represent  to  be  desperate,  were  to  be  considered  as  actual  assets  in 
the  defendants'  hands,  and  he  cited  the  case  of  Smith  v.  Davis,  Selw.  N.  P. 
712,  where  the  rule  is  so  laid  down,  but  he  admitted  that  it  was  competent  to 
the  defendant  to  show  that  these  debts  had  not  been  paid. 

Lord  Ellenborouoh. — Tou  must  prove,  presumptively  at  least,  that  these 

«qQ-i  debts  have  been  paid;  that  presumption  may  depend  on  the  time  and  *a 

^  number  of  other  circumstances,  but  upon  the  plea  of  plene  adminiatravit 

it  is  necessary  to  prove  that  effects  came  into  the  hands  of  the  defendant;  tliis 

is  the  universal  practice. 

One  item  of  expenditure  contained  in  the  inventory,  was  for  clothes  and  other 
necessaries  provided,  and  schooling  paid  for  the  use  of  the  intestate's  children 
since  his  death. 

Lord  Ellenborouoh  was  of  opinion,  that  such  expenses  were  inadmissible, 
as  against  creditors. 

Another  item  consisted  of  charges  at  the  rate  of  5/.  per  cent,  for  collecting 
the  debts  of  the  intestate ;  and  upon  this  and  some  other  items. 

Lord  Ellenborouoh  held,  that  it  was  necessary  for  the  defendant  to  prove 
that  the  charge  was  reasonable,  it  might  under  particular  circumstances  be  an 
inadequate  remuneration;  under  other  circumstances  it  might  be  a  most  exorbi- 
tant chaige,  and  that  after  the  putting  in  of  the  inventory,  it  was  for  the  defend- 
ant to  discharge  himself  of  the  items.  Verdict  for  the  plaintiffs. 

The  amount  of  the  damages  referred. 

Richardson  and  Gifford  for  the  plaintiffs. 

Park  and  Moore  for  the  defendants. 


•84]  •WILSON  V.  SWABEY. 

Holioe  to  the  drawer  of  a  bin  of  exchangB  of  ita  diahonoor  by  any  party  to  the  bill,  enures  to  the 

benefit  of  alL 

Assumpsit  by  the  endorsee  against  the  drawer  of  a  bill  of  exchange. 

The  bill  became  due  on  Thursday  the  2d  of  March;  notice  of  the  dishonour 
was  communicated  to  Lewis,  an  endorser,  on  the  Friday,  and  by  him  to  the  de- 
fendant on  the  Saturday. 

Reader,  for  the  defendant,  objected,  that  the  notice  had  not  been  given  by  the 
party  who  sued  upon  the  bill.     But, 

Lord  Ellenborouoh  was  of  opinion,  that  notice  from  any  person  who  was 
&  party  to  the  bill  was  sufficient.  Verdict  for  the  plaintiff. 

Reader  for  the  defendant. 


•35]  •CRISP  t;.  ANDERSON. 

Aguntt  •  party  whb  nftim  (after  notioe)  to  produoe  an  agreement,  it  is  to  be  prasomed  tha!  It  k 

Bat  the  party  leftumg  is  at  liberty  to  prove  the  oootiaiy. 

Assumpsit,  for  work  and  labour  and  materials  found. 

The  plaintiff  proved  work  done  by  him  to  the  amount  of  near  48/.,  on  board 
Uie  ship  Brunswick,  for  the  defendant;  and  he  also  proved  that  a  sky-light  had 
been  delivered  to  the  defendant  by  the  plaintiff,  which  the  defendant  had  sent 
back,  alleging  (which  was  not  the  fact)  that  it  was  made  of  improper  materials. 

The  defence  was,  that  by  a  written  agreement  between  the  parties  the  ^irice 
of  the  work,  exclusive  of  the  sky-light,  was  to  be  47/.  and  a  fraction,  one-half 
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of  which  was  to  be  paid  when  the  work  was  done,  and  the  other  at  a  period 
which  had  not  then  expired,  and  that  as  the  defendant  had  paid  more  than  one 
half,  t.  e.  the  sum  of  24/.  into  court,  and  as  the  plaintiff  had  not  proved  any  or- 
der for  the  sky-light,  the  plaintiff  ought  to  be  nonsuited. 

This  agreement  having  been  proved,  the  Mtomey  General  for  the  plaintiff 
proposed  to  give  in  evidence,  a  copy  of  an  agreement  relating  to  the  sky*light, 
the  original  having  been  shown  to  be  in  the  hands  of  the  defendant. 

*Campb€U  objected,  that  before  an  unstamped  copy  could  be  read,  it  p^^g 
was  necessary  to  prove  that  the  original  agreement  was  stamped.  ^ 

Lord  EUiVNBORouoH. — Am  I  to  presume  that  this  agreement  is  unstamped 
«n  favour  of  a  defendant  who  refuses  to  produce  it;  I  ought  rather  to  presume 
omnia  rite  acta^  particularly  after  notice.  I  shall  assume  it  to  have  been  stamped 
until  the  contrary  appear. 

The  witness  then  stated,  that  the  original  was  not  stamped,  and  the  evidence 
was  rejected. 

The  Court  intimating  an  opinion,  that  as  the  defendant  had  returned  the  sky- 
light, not  on  the  ground  that  he  had  not  ordered  it,  but  on  the  ground  that  it  was 
made  of  improper  materials,  he  had  thereby  admitted  the  order. 

Campbell  objected,  that  the  oral  evidence  on  this  head  was  inadmissible,  since 
it  appeared  that  a  written  agreement  existed  concerning  the  subject  matter. 

Lord  Ellenborouoh.-— I  do  not  know  that  the  agreement  regulates  the  price, 
and  I  cannot  presume  any  thing  upon  the  subject. 

The  plaintiff  had  a  verdict  for  the  value  of  the  sky-light 

*The  Attorney  General  and  Lowes  for  the  plaintiff.  [•87 

Campbell  for  the  defendant. 


eunviiaiL 


Coram  LE  BLANC. 

COTTLE  V.  ELIZABETH  ALDRICH,  Executrix  of  CHARLES 

ALDRICH. 

A.  who  inteimeddles  with  the  affidn  of  R,  under  the  direction  of  C.  (one  of  tfie  execoton  of  B.,  bat 
who  has  declined  to  prove  the  will)  ie  chaigeabfe  m  executor  de  eon  tort 

Assumpsit  against  the  defendant  as  executrix  of  Charles  Aldrich.  Plea,  the 
general  issue,  and  ne  ungues  executrix. 

The  plaintiff  proved  that  the  defendant  had  intermeddled  with  the  goods  ol 
Charles  Aldrich. 

Upon  the  part  of  the  defendant  it  appeared,  that  Charles  Aldrich  had  ap- 
pointed three  executors,  namely,  his  brother  John  Aldrich,  John  Denton,  and 
John  Taylor.  Probate  was  granted  to  John  Aldrich,  the  usual  rights  being  re- 
served to  the  two  other  executors  when  they  should  come  in. — Neither  Denton 
nor  Taylor  proved  the  will. 

John  Aldrich,  residing  in  Ireland,  authorized  Denton  and  the  defendant  Eli^ 


[*38 


zabeth  Aldrich,  to  ^manage  the  affairs  of  Charles  Aldrich,  for  him,  which 
they  accordingly  did.  John  Aldrich  by  his  will  appointed  Elizabeth 
Aldrich  the  defendant,  alopg  with  William  Aldrich  and  William  Weaver  his 
executors;  Elizabeth  Aldrich  alone  proved  the  will  of  John  Aldrich,  and  afWr 
his  death  managed  the  estate  of  C.  A.  under  the  direction  of  Denton. 

Park,  for  the  defendant,  contended,  that  since  there  were  two  surviving  exe- 
eutors  of  Charles  Aldrich,  the  defendant  could  not  be  charged  as  executrix  de 
son  tort,  and  that  in  tliis  case  she  acted  as  the  agent  of  Denton,  one  of  the  legal 
executors. 


as] 
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The  Attorney  General^  for  the  plaintiff,  contended,  that  although  Denton  might . 
be  liable,  having  acted  as  executor,  he  could  not  constitute  the  defendant  a  legal 
agent  without  having  proved  the  will. 

Lb  Blanc,  J. — It  comes  to  the  question  whether  Denton  can  be  considered 
as  an  executor,  not  having  clothed  himself  with  that  character  by  administering 
to  the  effects.  I  should  be  glad  to  know  by  what  authority  this  is  to  be  sup- 
ported.— The  defendant  not  producing  any  authority  to  that  effect. 

The  plaintiff  had  a  verdict. 

GarroWj  A.  G.,  for  the  plaintiff. 

Park  and  Minckin  for  the  defendants. 

In  the  ensuing  term,  the  court  refused  a  rule  nisi  for  a  new  trial. 


•39]  •COLTON  ».  LIN6HAM. 

An  agrpqnait  between  landlord  and  tenant  ttiat  the  latter  ihall  be  tX  liberty  to  quit  at  Ladf -day, 
1814,  in  wfaidi  event  the  fonner  undertakea  to  take  the  6xturaa  at  a  valoatian,  or  to  ponnit  the 
toiant  to  let  the  faouee  to  a  reepectable  tenant,  creates  an  optioa  to  be  exeideed  by  the  tenant,  in 
caie  he  grves  up  tfie  pranueee. 

A  letting  1^  tfie  tenant  to  an  under-tenant  till  Lady-day,  1814,  ie  not  an  ezeidee  of  hie  rigjit  of  op- 
tion. 

The  defendant  had  demised  to  the  plaintiff  a  public  house  for  the  term  of  foni^ 
teen  years,  upon  an  agreement  that  the  plaintiff  should  be  at  liberty  to  quit  the 
premises  on  the  25th  of  March,  1814,  in  which  event  the  defendant  undertook  to 
take  the  furniture  at  a  valuation,  or  to  permit  the  plaintiff  to  let  the  house  to  a 
respectable  tenant.  In  August,  1813,  the  plaintiff  let  the  premises  to  Messrs. 
Calvert  and  Co.,  who  were  to  continue  in  possession  till  the  25th  of  March, 
1814:  previous  to  the  25th  of  March,  1814,  the  plaintiff  had  the  furniture  valued 
according  to  the  terms  of  the  agreement,  and  gave  notice  to  the  defendant  that 
he  intended  to  give  up  the  premises  to  him  on  die  25th;  the  defendant,  however, 
had  refused  to  take  the  furniture,  d&c,  and  upon  this  breach  of  his  undeVtaking 
the  present  action  was  brought. 

Park^  for  the  defendant,  contended,  that  the  plaintiff  ought  to  be  nonsuited, 
for  1st,  the  proposition  on  the  part  of  the  defendant  was  in  the  alternative,  either 
in  case  the  plaintiff,  on  the  25th  of  March,  1814,  chose  to  relinquish  the  pre- 
mises, to  take  back  the  fixtures  at  an  appraisement,  or  to  permit  Uie  plaintiff  to 
let  them  to  a  respectable  tenant:  this  was  an  option  to  be  exercised  on  the  part 
of  the  defendant,  and  therefore  he  was  not  bound  to  take  the  fixtures  at  a  va- 
luation. 

*2dly,  by  putting  Calvert  and  Co.  into  possession  of  the  premises,  as 
tenants  to  the  plaintiff,  he  virtually  exercised  his  option  upon  the  alterna- 
tive, and  elected  to  put  in  a  tenant. 

Lb  Blanc,  J.,  was  of  opinion  on  the  first  point,  that  the  option  was  given  to 
the  plaintiff,  and  upon  the  second,  that  since  Calvert  and  Co.,  by  the  terms  of 
agreement,  were  to  continue  in  possession  till  Lady-day  only,  up  to  which  time 
the  plaintiff  was  bound  to  remain  tenant  to  the  defendant,  he  had  not  exercised 
his  option.  Verdict  (or  the  plaintiff. 

Garrow^  A.  6.,  for  the  plaintiff. 

Park  for  the  defendant. 


TOL.  IL— ^ 


•40] 
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LOYD  and  Others,  Assignees  of  PALMER,  a  Bankrupt  v.  STRETTON. 

A  petidoning  creditor  ib  a  cooqietent  wltnesB  to  defeat  the  mmTniwaoii,  and  even  to  cat  down  tiie 

petitioning  creditor'a  debt 

Trover,  to  recover  the  value  of  four  bills  of  exchange. 

*The  plaintiffs  having  made  out  &  prima  facie  case,  [•41 

Fark^  for  the  defendant,  proposed,  on  the  authority  of  Green  and  Jones,(a) 
to  call  Wilkinson,  the  petitioning  creditor,  as  a  witness  to  defeat  the  commission. 

The  Jittomey  General  contended,  that  he  was  incompetent. 

Lord  Ellenborouoh.— Upon  principle,  I  think  he  may  be  called  to  defeat 
the  commission,  though  he  cannot  be  called  on  to  support  it.  The  ground  on 
which  this  point  seems  to  be  most  disputable,  is,  whether  a  petitioning  creditor, 
after  the  representation  which  he  has  made  to  the  Great  Seal,  can  be  permitted 
in  a  court  of  law  to  overturn  that. which  may  involve  the  interests  of  so  many 
creditors. 

The  petitioning  creditor  was  then  called  and  questioned,  for  the  purpose  of 
showing  tliat  the  act  of  bankruptcy  had  been  concerted  between  himself  and  the 
bankrupt.  Upon  being  afterward^  examined  as  to  the  debt  on  which  the  com- 
mission was  founded. 

The  Attorney  General  objected,  that  at  all  events  he  was  incompetent  to  cut 
down  his  own  debt. 

*Lord  Ellenborouoh. — I  think  he  is  competent.  []*42 

The  plaintiff  eventually  chose  to  be  nonsuited. 

The  Attorney  General  and  F.  FoUock  for  the  plaintiff. 

Fark  and  Abbott  for  the  defendant. 

(«)  9CaniFb.R.418. 
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BARNARD  and  Another  v.  LEIGH  and  Another. 

A  iheriff  hevinff  seized  goods  under  a  JL  fa.  which  he  retains  in  his  hands,  conceiving  that  the  sale 
made  by  his  broker  is  fiandulent,  is  not  justified  in  returning  that  the  goods  remain  in  his  hand.4 
fer  want  of  purchasera.  He  ought  in  such  case  to  ap^  to  the  court  for  further  time,  on  the 
ground  of  the  special  dicumstances. 

But  {gemble)  in  an  action  for  a  filse  return  under  tfaeae  drcumstanoes,  the  inadequate  price  oflered 
if  the  proper  measure  of  damages. 

Action  on  the  case  against  the  defendants  as  sheriff  of  Middlesex  for  a  false 
return  to  a  writ  of  Ji.  fa. 

The  defendants'  officer  had  taken  a  lease  and  some  fixtures  in  execution  under 
the  writ  ofji^fa,  the  former  was  proved  to  be  worth  800  or  1000/.  This  was 
put  up  to  sale  by  an  auctioneer  employed  by  the  defendants,  but  some  euBpicion 
•44-1  leaving  l>een  thrown  upon  the  title,  no  one  offered  more  than  *5/.  tUl  the 
-I  partner  of  the  auctioneer  bade  I8O/.9  and  the  lease  was  knocked  down  to 
him  at  that  sum. 

The  defendants  afterwards  refused  to  assign  the  lease  to  the  purchaser,  con- 
eeiying  the  sum  to  be  inadequate,  and  the  sale  to  the  auctioneer  illegal,  and  they 
afterwards  returned  that  they  had  caused  this  property  to  be  seized,  the  value 
of  which  was  unknown,  and  that  it  remained  in  their  hands  for  want  of  buyers. 

Oumey^  for  the  defendants,  contended,  that  the  sheriff  was  justified  in  making 
such  a  return,  and  cited  Kdgktly  v.  Birch^  3  Gamp.  621,  and  Cameron  v. 
Reynold99  Cowp.  403,  that  it  was  the  duty  of  the  sheriffs  not  to  permit  a  sale 
at  so  inadequate  a  price,  and  that  they  were  justified  in  refusing  to  assign  the 
lease  to  an  improper  purchaser.  That  as  to  the  fixtures,  it  was  the  duty  of  the 
sheriff  to  sell  them  with  the  lease,  for  otherwise  they  could  not  be  sold  to  so 
great  advantage. 

The  Attorney  Oeneralf  for  the  plaintiff,  contended,  that  with  respect  to  the 
fixMres,  the  plaintiff  was  at  all  events  entitled  to  recover.  The  defendants 
were  bound  to  sell  them,  and  might  have  taken  them  to  a  broker's  shop  for  the 
purpose.  It  was  at  all  events  the  duty  of  the  defendants  to  have  proceeded  to 
•4.R1  ^  second  sale  within  a  *convenient  time,  and  to  have  taken  due  means  to 

-J   procure  a  sale. 

Lord  Ellbnborough. — ^It  appears  to  me  that  the  plaintiffs  are  entitled  to  re- 
cover; I  do  not,  however,  see  any  thing  reprehensible  in  the  conduct  of  the  de- 
fendants, except  that  they  have  employed  persons  who  are  not  trust-worthy.-^ 
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The  plaintiffs  are,  I  think,  at  all  events  entitled  to  recover  the  value  of  the  fix- 
tures: as  to  the  lease,  a  question  of  law  arises.  The  sheriff  might  have  applied 
to  the  Court  for  time  to  make  his  return,  on  account  of  the  special  and  unforeseen 
circumstances  of  tlie  case,  and  the  Court  would  probably  under  such  circum- 
stances have  enlarged  the  time;  but  here  he  has  returned  what  is  not  true,  that 
the  goods  remained  in  his  hands  for  want  of  buyers.  The  sum  offered  indeed 
was  not  adequate  to  their  value,  but  they  remained  unsold,  not  for  want  of 
buyers,  but  because  they  had  been  put  into  the  hands  of  roguish  brokers.  The 
difficulty  is  as  to  the  amount  of  the  damages.  My  present  inclination  is  to  ad- 
vise the  jury  to  find  the  180/.  which  was  the  sum  offered  for  the  lease,  and  the 
value  of  the  fixtures. 

His  lordship  advised  the  jury,  and  they  found  accordingly. 

The  Attorney  General  and  Bailey  for  the  plaintiffs. 

Gumey  and  Bolt  for  the  defendants. 


*iFCriit  Bflfi  after  QTcnn  fti  ZonHpti.  [*46 


FORMAN  V.  JACOB. 

Where  a  bin  of  ezdiange  is  payable  a  speaSed  number  of  diiys  after  eight,  the  real  day  of  preaent- 

ment  ibr  aooeptanoe  need  not  be  alleged;  a  prceentment  on  a  day  subeequent  to  that  alleged  may 

be  proved. 
And  m  such  caae  a  aobaeqiiait  aBegalkni  of  preaentment  for  payment,  when  the  bill  became  due  and 

payable  is  supported  by  proof  of  a  preaentment  on  the  day  when  the  bill  in  &ot  became  dne,  ao* 

cording  to  the  previooa  preaentment 
A  variance  between  the  real  name  of  an  cndorBer,  and  that  which  ia  alfeged  in  the  declaration,  and 

appears  on  the  bill,  is  immatfirial. 

Assumpsit  by  the  plaintiff  as  the  endorsee,  against  the  defendant  as  the  accep- 
tor of  a  bill  of  exchange,  dated  Constantinople,  August  11, 1814,  directed  to  the 
defendant  in  London,  payable  fifly  days  after  sight,  to  Phillip  PhUlip,  and  by  him 
endorsed  to  the  plaintiff.  The  declaration  alleged  a  presentment,  &c.,  and  accep<' 
tance  on  the  day  the  bill  bore  date,  and  a  presentment  for  payment  accordingly. 

It  appeared  that  the  bill  had  in  fact  been  presented  for  acceptance,  and  ac- 
cepted on  the  19th  of  September,  and  had  been  presented  for  payment  on  the 
11th  of  November. 

LaweSj  for  the  defendant,  objected  a  double  variance;  Ist,  on  the  ground  that 
the  presentment  for  acceptance  where  the  bill  is  payable  afler  sight  is  material, 
and  that  therefore  the  true  day  ought  to  have  been  inserted,  and  2dly,  that  the 
presentment  for  payment  on  the  11th  of  November  viras  not  a  presentment 
when  the  bill  became  due  and  payable,  as  alleged  in  the  declaration. 

*Lord  Ellbnborouoh  was  of  opinion,  that  '*  when  the  bill  became  due  p,  _ 
and  payable^**  was,  with  respect  to  the  acceptor,  the  same  as  after  the  bill  ^ 
became  due  and  payMe,  and  that  it  was  sufficient  if  it  appeared  in  evidence  that 
the  bill  had  been  presented  for  payment  after  the  time  when  it  became  due^ 
according  to  the  terms  of  the  bill  and  the  date  of  presentment  for  acceptance. 


It  afterwards  appeared  that  the  name  of  the  endorser  was  Phillip  Phillips, 
and  it  was  objected,  that  this  varied  from  the  allegation  of  an  endorsement  by 
Phillip '  Phillip,  the  person  being  different.  The  bill  itself  was  payable  to 
Phillip  Phillips,  and  the  name  was  so  endorsed  on  the  bill. 

Lord  Ellen  BOROUGH.— -Whether  the  name  on  the  bill  be  the  party's  false  or 
true  name  is  immaterial,  if  it  be  his  name  of  trade,  the  only  question  is,  as  to 
the  identity  of  the  person.  Verdict  for  the  plaintiff. 

Park  for  the  plaintiff. 

Gairowt  A.  G.,  and  LawcM^  for  the  defendant. 
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BRISTOW  V.  HEYWOOD. 

Avennent  in  an  action  for  a  matidoui  arreat,  that  the  ddendant  detained  the  plaintiff  uiUtV  ksfmnd 

bail  If  some  detention  be  proved,  it  ia  sufficient  to  aupfMrt  the  action,  although  no  bail  waa  put  in. 
Anatennent  that  the  euitiawhoUv  ended  and  determined,  is  evkknoed  fay  proof  of  the  nile  to  oi^ 

tinue  upon  pa3nnent  of  costs  and  that  the  ooMts  were  taxed  and  paid. 
A.  having  b^  his  laches  lost  all  ri^t  of  action  on  a  node  endorsed  by  B.,  arrests  6.,  and  aAemards 

discontinues  the  action,  tiiese  circumstances  do  not  of  themsdTes  so  exdude  all  probable  cause  as 

to  affivd  a  progiimptifwi  of  malice. 

G^sB  for  malicionaly  holding  the  plaintiff  to  bail  for  the  sum  of  40/.  although 
no  stun  whatever  was  due. 

The  declaration  all^d,  that  the  defendant  arrested  the  plaintiff,  and  detained 
him  until  he  found  hcdl. 

It  appeared  in  evidence,  that  upon  the  arrest,  the  plaintiff  had  not  given  bail^ 
but  according  to  the  provisions  of  the  statute,  had  deposited  30/.  in  the  hands 
of  the  officer,  20/.  on  account  of  the  debt,  and  10/.  for  the  costs. 

LaweSf  for  the  defendant,  objected,  that  this  was  a  variance,  since  the  incon- 
MQI  vdicnce  proved  to  have  *been  suffered,  was  of  a  different  nature  from 
**'-'  that  specified;  but 

Lord  Ellbnborouoh  was  of  opinion,  that  since  it  was  true  that  he  had  de- 
tained the  plaintiff,  although  not  until  he  found  bail,  the  action  was  maintainable. 

The  plaintiff,  in  order  to  prove  the  allegation  in  the  declaration  that  the  suit 
was  wholly  ended  and  determined,  gave  in  evidence  the  rule  to  discontinue  upon 
payment  of  costs,  and  prove  also,  that  the  costs  had  been  taxed  and  paid. 

Parkf  for  the  defendant,  objected,  that  some  further  document  ought  to  be  pro- 
duced, in  order  to  show  that  the  cause  was  ended,  and  that  the  roll  should  be 
produced  with  the  judgment  of  discontinuance  entered  upon  it. 

The  Attorney  General,  for  the  plamtiff,  answered,  that  there  was  no  such  docu- 
ment, there  was  nothing  more  than  the  affidavit,  the  writ  and  the  rule  to  discontinue. 

For  the  defendant,  it  was  replied,  that  a  roll  would  have  been  ordered  upon 
an  application  to  a  judge  at  chambers,  and  that  the  rule  to  discontinue  was 
merely  optional,  and  that  in  Airk  v.  lYench,  1  Esp.  80,  it  was  holden  to  be  in- 
sufficient to  produce  a  judge's  order  to  stay  proceedings. 

Lord  Ellbnborouoh,  al^r  inquiring  whether  there  was  any  instance  of  such 

•501  *"  application  ever  *having  been  made,  observed  that  Uie  option  in  this 

-^  case  had  been  exercised  by  the  defendant,  since  the  costs  had  been  taxed 

and  paid. — The  case  cited  (he  observed)  was  of  an  application  to  a  judge  to 

stay  proceedings,  and  w.as  a  judge's  order,  and  not  a  rule  of  Court  to  discontinue. 

It  afterwards  appeared,  that  the  plaintiff  and  defendant  had  dealt  together  in 
Ae  course  of  trade,  and  that  the  plaintiff,  in  payment  for  some  goods,  had  en- 
dorsed to  the  defendant  a  promissory  note  made  by  a  person  of  the  name  of 
Chapman,  for  the  sum  of  15/.  7«.,  this  bill  had  been  dishonoured  when  it  be^- 
came  due,  and  the  defendant  having  neglected  to  give  due  notice  of  the  disho- 
nour, had  by  his  laches  made  the  bill  his  own,  and  lost  all  claim  against  the 
plaintiff  as  the  endorser.  It  also  was  stated,  that  the  defendant  had  signified  to 
the  plaintiff  bis  intention  to  apply  to  Chapman  for  payment,  and  that  he  had  bor- 
towed  7/.  from  the  plaintiff  afler  the  dishonour  of  the  bill,  and  before  the  arrest. 

c2 


30  Stone  v.  Metcalf.  T.  T.  1816.  [50 

Lord  Ellenborougm  was  of  opinion,  that  the  discontinuance  of  the  action, 
did  not  exclude  the  existence  of  a  prohahle  cause,  and  that  under  the  circum- 
stances of  the  case,  there  was  no  evidence  of  malice;  for  though  the  defendant 
ought  to  have  given  notice  of  the  dishonour  of  the  note,  still  the  note  itself 
existed,  upon  which  the  plaintiff's  name  appeared  as  an  endorser. 

Plaintiff  nonsuited. 
*GarroWi  A.  O.,  and  Comyns  for  the  plaintiff.  p^^^i 

Park  and  Lowes  for  the  defendant.  ^ 


SOLOMON  ».  TURNER,  Bart. 

A  defendant  who  has  gimi  his  promisaory  note,  as  the  stipulated  piioe  of  a  picture,  cannot  gite  the 
inadequa<7^  of  the  consideration  in  evidence,  with  a  view  to  dizninish  the  damages,  but  he  may 
g^ve  it  in  evidence  as  a  circumstance  indicatoiy  of  fraud,  m  order  to  defeat  the  contract  altogether. 

Assumpsit  on  a  promissory  note  made  by  the  defendant  payable  to  the  plain- 
tiff. 

The  defendant's  signature  to  the  note  having  been  proved,  the  Attorney  Ge» 
neral  for  the  defendant  proposed  to  prove  that  certain  pictures  had  been  sold  by 
the  plaintiff,  who  was  a  dealer,  to  the  defendant,  at  prices  infinitely  exceeding 
their  real  value,  and  that  the  note  in  question  had  been  given  as  a  security  for 
the  price  of  one  of  these. 

Park,  for  the  plaintiff,  objected,  that  it  was  not  competent  to  ^e  defendant 
to  give  in  evidence  the  inadequacy  of  the  consideration  for  which  the  note  was 
given,  and  cited  Morgan  v.  Richardson^  cited  7  East,  483,  1  Campb.  40 
n.,  and  Tye  v.  Gwynne,  2  Campb.  346,  and  insisted  upon  the  distinction  between 
want  of  consideration,  and  a  partial  failure  of  consideration. 

*The  Attorney  General^  for  the  defendant,  offered  to  prove  that  two  p^-o 
notes  had  been  given,  one  of  which  for  the  sum  of  200/.  had  been  paid,  ^ 
and  that  that  sum  was  more  than  adequate  to  the  value  of  the  pictures.  In  the 
cases  cited,  the  articles  were  of  a  perishable  nature,  but  in  this  case  the  plaintiff 
knew  that  the  pictures  were  of  little  value,  and  therefore  he,  the  defendant,  was 
at  liberty  to  resist  the  claim,  on  the  ground  of  fraud  and  deceit;  and  he  cited 
the  case  of  Fleming  v.  Simpson^  1  Campb.  40,  nJa) 

Lord  Ellenborouoh.  1  will  not  admit  the  eviaence  for  the  purpose  of  re* 
ducing  the  damages  by  showing  that  the  pictures  were  of  an  inferior  value,  but 
if  you  can,  by  the  inadequacy  of  the  value  and  other  circumstances,  prove  fraud 
on  the  part  of  the  plaintiff,  so  as  to  show  that  there  was  no  contract  at  all,  the 
evidence  will  be  admissible;  if  it  fall  short  of  that,  it  will  be  unavailable. 

The  defendant  failing  to  give  such  a  proof,  the  plaintiff  had  a  verdict. 

Park  for  the  plaintiff. 

The  Attorney  General  and  Mam  for  the  defendant, 
(a)  See  Lewis  v.  Coagrave,  2  Taunt  2. 


*STONE  V.  METCALF.  [*5J 

An  endorsement  upon  a  promissoiy  note,  puiportB  to  have  been  attested  by  a  subscribing  v^itnesi 

the  witness  must  be  called  to  prove  such  endocsement 
The  maker  of  a  promissory  note,  whose  signature  has  been  proved  in  an  action  by  the  payee,  cannot 

insist  upon  endorsements  being  read,  which  are  not  a  part  of  the  note. 
An  agreement  endorsed  on  a  note,  by  which  the  plaintifi)  the  payee,  undertakes  to  enlarge  the  time 

for  payment  specified  in  the  body  of  the  note,  caimot  be  considered  as  incorporated  with  the  note 

so  as  to  render  an  agreement  stamp  necessary. 
The  payee  of  a  note  endorses  upon  it,  *'  Mv  v^l  and  desire  is,  that  the  money  riiall  not  be  called  in 

for  two  years,  dec,  and  that  if  the  said  d.  S.  riiall  wish  for  further  time,  lie  shall  have  it  without 

suit  at  law  until  three  yean  next  after  my  decease;*'  tanitle,  these  are  words  of  mere  iixlulgenoe 

and  fiivour  and  do  not  operate  as  a  defearanoe. 
Quare,  What  their  eSbd  would  be  as  between  the  maker  of  the  note  and  the  exeeutors  of  the  payee^ 
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Assumpsit  by  the  plaintifr  as  the  payee  against  the  defendant  as  the  maker 
of  a  promissory  note  for  1000/. 

The  witness  who  proved  the  defendant's  signature  was  asked  upon  erosa- 
ezamination  by  Toppings  for  the  defendant,  who  wrote  an  endorsement  on  the 
back  of  the  bill. 

The  Attorney  General^  for  the  plaintiff,  objected  to  this,  since  it  appeared 
that  the  endorsement  had  been  attested  by  a  witness  who  had  subscribed  his 
signature  as  an  attesting  witness. 

When  the  bill  was  i^,  Topping  contended  that  he  was  entitled  to  have  the 
endorsement  read  as  well  as  the  body  of  the  note. 


Lord  Ellenborouoh. — The  plaintiff  is  entided  to  have  the  note  read*  having 
•Ml 


>ROUOH. — The  plaintiff  is  entided  to  have  the  note  i 
proved  the  defendant's  'signature,  but  that  which  is  endorsed  upon  the 


note  may  be  a  different  instrument  wholly  unconnected  with  the  note, 
Tlie  defendant  having  proved  the  endorsement  by  the  subscribing  witness, 
the  endorsement  was  read  in  these  terms,  **  Although  the  within  promissory 

note  is  payable  by  Charles  Metcalf,  in months,  my  will  and  desire  is, 

that  the  money  shall  not  be  called  in  for  two  years,  and  that  if  the  said  Charles 
Metcalf  shall  wish  for  further  time  he  shall  have  the  same  without  suit  at  law, 
until  three  years  next  after  my  decease. 

(Signed).  Sfone." 

Topping  contended,  on  the  authority  of  Leeds  v.  Lancashire,  2  Campb. 
205,  that  me  endorsement  was  part  of  the  note,  and  therefore  that  as  this  was 
an  agreement  between  the  parties,  it  should  have  been  stamped  as  an  agreement, 
and  declared  upon  as  such. 

Lord  Ellenborouoh. — I  have  on  one  side  of  the  paper  a  perfect  note  in 
point  of  law,  and  on  the  other,  that  which,  if  it  had  been  stamped,  might  have 
operated  as  a  defeasance,  but  without  a  stamp  I  cannot  look  at  it.  Supposing, 
however,  these  words  to  be  incorporated,  they  are  words  of  mere  indulgence  and 
favour;  he  says,  my  will  and  desire  is,  &c.  as  to  the  executors,  the  case  might 
be  different  Verdict  for  the  plaintiff. 

,•51     *The  Attorney  General  for  the  plaintiff. 
-^     Topping  for  the  defendant. 


GOSSON  V.  GRAHAM. 

TwKptm,  the  breaking  of  a  jar  is  sufficient  to  entitle  the  plaintiirto  full  costs  under  a  count,  allegiiig 
an  asportation  and  eonversion. 

Trespass;  1st  count,  for  breaking  and  entering  an  apartment  of  the  plaintiff^ 
and  seizing  and  throwing  out  of  the  window  a  numbei  of  jars  and  a  quantity  of 
paint  and  varnish.  Another  count  for  taking  and  carrying  away  and  converting 
to  the  defendant's  use  a  number  of  jars  and  quantity  of  varnish. 

A  trespass  was  proved,  by  breaking  into  the  apartment,  and  it  was  also 
proved  that  the  defendant  threw  down  and  broke  a  jar  belonguig  to  the  plaintiff. 

Verdict  for  the  plaintiff,  damages  Is, 

Comyn,  for  the  defendant,  suggested  that  the  plaintiff  was  not  entitled  to  more 
costs  tlian  damages,  since  the  breaking  of  the  jar  was  not  a  taking  and  carrying 
away  and  converting  under  the  latter  count. 

^.^-,  *But  Lord  Ellenborouoh  was  of  opinion  that  the  plaintiff  under  the 
-I  circumstances  was  entitled  to  full  costs,  and  as  it  appeared  that  the  parties 
had  reciprocally  been  guilty  of  vexatious  acts,  he  refused  to  certify  under  the 
%UL  of  Eliz.  for  the  purpose  of  depriving  the  plaintiff  of  costs,  although  the 
trespass  appeared  to  be  of  a  very  trivial  nature. 

Uumty  and  Starkie  for  the  plaintiff. 

Comyn  in  the  defendant. 


32  Pickering  i;.  Rudd.  T.  T.  1815.  [56 

PICKERING  V.  RUDD 

IVnun  ibr  cutting  down  a  Virginian  crenper;  plea,  anuml,  beenue  it  was  doing  damage  to  tfae 
delendant'g  promiaes.  Replication,  that  the  defendant  used  greater  ibioe  and  viofeaoe^  and  did 
greater  damage  than  was  necessary.  On  issue  joined  upon  this  replication^  the  plaint^  comot 
go  into  evidence  to  show  the  quantum  and  nature  of  the  damage  done  to  the  premises. 

A*  erects  a  board  wfaicb  pnjeda  over  B.'s  land,  at  a  considerable  disfeanoe  fixm  the  sur&oe,  and  o^ 
CBsiooB  inoonvenience  to  B.  <i^MBre»  whether  JBL'a  remecfy  is  by  actioa  of  tnspaaa  q.  c.  £  or  an 
action  on  the  case. 

Declaration  for  breaking  and  entering  the  plaintiff's  dose;  for  setting  up, 
putting  up,  hanging,  and  placing  a  certain  show-board  in  and  upon  and  over 
the  land  of  the  plaintiff,  and  for  breaking,  lopping,  and  damaging  a  tree  there 
growing.  Plea,  the  general  issue,  and  as  to  the  tree,  the  defendant  pleaded  that 
It  was  unlawfully  spreading  over  a  certain  messuage  of  the  'defendant's  p^.^ 
adjoining  to  the  locus  in  quo^  and  that  because  it  was  an  incumbrance  1- 
to  his  premises,  therefore,  d^c.  doing  no  unnecessary  damage.— Replication  that 
the  defendant  of  his  own  wrong,  dlz^c.  and  with  greater  force  and  violence  than 
was  necessary,  and  with  greater  damage  to  the  said  tree  than  was  necessary, 
&c.,  on  which  issue  was  joined. 

It  appeared,  that  the  house  of  the  defendant  adjoined  to  the  garden  of  the 
plaintiff,  which  was  behind  his  house  in  Bernard  Street,  and  that  a  Virginian 
creeper  which  grew  in  the  plaintiff's  garden  spread  itself  over  the  side  of  the 
defendant's  house  and  was  very  ornamental  to  the  prospect  from  the  plaintiff's 
house  The  defendant,  a  hair  cutter,  wishing  to  hang  up  a  show^board  on  that 
side  of  his  house,  which  was  overspread  by  the  Virginian  creeper,  managed  by 
means  of  ropes  and  a  scaffolding  suspended  over  the  garden,  without  touching 
the  surface  of  the  plaintiff's  premises,  to  cut  away  such  a  portion  of  the  creeper 
as  was  sufficient  to  admit  the  show-board,  and  affixed  t>  e  board  to  his  own 
house,  projecting  from  three  to  four  inches  from  the  surface  of  the  wall. 

The  Mtomey  General,  and  Biehardson,  for  the  plaintiff,  were  going  into 
evidence  to  show  that  the  tree  had  not  produced  dampness  or  other  inconve- 
nience to  the  premises  of  Mr.  Rudd. 

*Jervi8t  for  the  defendant,  objected  to  such  evidence,  contending  tliat  p^.g 
such  a  damage  as  gave  a  right  to  remove  was  admitted  by  the  pleadings,  ^ 
and  there  was  no  new  assignment. 

Lord  Ellbnborough. — The  defendant  justifies  the  removal  of  the  tree  as 
being  noxious  to  his  premises;  the  plaintiff,  by  his  replication,  admits  it  to 
have  been  mischievous  to  some  extent,  and  the  issue  is,  whether  the  defendants 
used  more  force  and  violence,  and  did  more  damage  to  the  tree  than  was  neces- 
■ary.  The  plaintiff  admits  a  breaking  to  be  necessary,  and  therefore  it  cannot 
now  be  drawn  into  question,  whether  a  breaking  was  necessary  or  not. 

It  was  then  contended  for  the  plaintiff,  that  the  putting  up  of  the  board,  which 
projected  three  or  four  inches  from  the  defendants'  wall,  over  the  garden  of  the 
plaintiff  was  of  itself  a  trespass,  and  this  had  not  been  justified. 

Lord  Ellenborouoh.-^You  must  prove  that  the  projection  is  a  trespass;  it 
may  be  a  very  nice  question.— I  recollect  a  case,  where  1  held  that  firing  a  gun 
loaded  with  shot  into  a  field  was  a  breaking  of  the  close.  The  learned  judge 
on  the  circuit  with  me,  doubted  upon  die  point,  but  many  with  whom  I  after- 
wards conversed  on  the  subject,  thought  I  was  right;  and  the  judge  himself,  who 
at  first  differed  from  me,  was  aflerwards  of  the  same  opinion;  but  I  never  yet 
beard,  that  firing  in  vacito  *could  be  considered  as  a  trespass.  No  doubt,  p^.g 
if  you  could  prove  any  inconvenience  to  have  been  sustained,  an  action  *- 
might  be  maintained:  but  it  may  be  questionable,  whether  an  action  on  the  case 
would  not  be  the  proper  form.  Would  trespass  lie  for  passing  through  the  aur 
in  a  balloon  over  the  land  of  another! 

The  Attorney  General  and  Richardson  contended  that  the  dropping  of  rain 
(iom  the  projecting  board  upon  the  garden  of  the  plaintiff  was  an  inconvenience 
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which  entitled  him  to  an  action;  and  that  if  the  projection  was  not  a  trespass,  it 
would  be  no  trespass  to  cover  the  whole  extent  of  the  garden. 

Lord  Ellbnbokough.-— Undoubtedly  an  action  would  be  maintainable  in  that 
case  for  obstmcting  the  light,  but  it  is  another  question  whether  an  action  of 
trespass  lies  for  interfering  with  the  column  of  air  incumbent  on  the  land. 

It  aflerwards  turned  out  that  the  board  did  not  eJctend  beyond  the  foundation 
wall  of  the  defendant's  house,  which  put  an  end  to  all  question  upon  that  point. 

Lord  Ellenborodgh  in  summing  up  to  the  jury,  told  them  that  it  was  ad- 
mitted upon  the  record  that  some  damage  had  been  done  by  the  continuance  of 
the  tree,  and  that  the  question  was,  whether  in  removing  the  mischief  the  de- 
*(i(r  f^i^<^^  *h*d  ^^^  ^°7  damage  to  the  tree  which  might  have  been 
-J  avoided.  Verdict  for  Sie  defendants. 

The  Attorney  General  and  Richardson  for  the  plaintiff. 

•Jernia  and  Abbott  for  the  defendants. 

In  the  ensuing  term  the  court  of  King's  Bench  refused  a  rule  niH  for  a  new 
trial. 


DEADT  and  Another,  Assignees  of  GANSON,  v.  HARRISON. 

A.  takes  B.*s  goods  ki  execution  after  an  act  of  bankroptcy  committed  fay  B.,  and  assigns  them  to 
*    C.   A.'s  ezwiination,  taken  under  the  commission  subsequently  to  the  assignment,  cannot  be  read 

in  an  adkm  by  the  assignees  against  G.  in  order  to  diow  A.*s  knowledge  of  B.'s  insolvency  at  the 

tune  of  •the  ezamtkn. 
But  {SemhU)  an  examinalioa  taken  previoufllv  to  the  assignimnt,  would  ha^  been  admiaiible. 
In  such  a  case  the  question  is  not  whether  C.  knew,  but  whether  A*  knew  that  B.  was  insolvent 

Trovkr  by  the  plaintiffs  as  the  assignees  of  Gknson,  a  bankrupt,  against  the 
defendant,  who  claimed  under  an  execution  at  the  suit  of  Iioyd. 

It  appeared  that  the  bankrupt  had  committed  an  act  of  bankruptcy,  on  De- 
yg.^  cember  9th,  1813,  the  *goods  were  taken  in  execution  at  the  suit  of  Loyd 
^  on  the  29th  of  December,  1813,  and  in  pursuance  of  an  agreement,  dated 
February  7th,  1814,  between  Loyd  and  Harrison  (who  was  the  landlord  of  the 
premises  on  which  the  execution  was  levied)  the  goods  were  assigned  by  the 
sheriff  to  Harrison  as  the  purchaser.  The  principal  question  was,  whether 
Harrison  was  protected  by  the  stat.  49  G.  8»c.  121,  the  commission  not  having 
been  taken  out  till  after  the  expiration  of  two  months  after  the  execution. 

Gasdetf  for  the  plaintiffs,  proposed  to  give  in  evidence  the  examination  of 
Loyd  under  the  commission,  dated  3d  June,  1814,  to  show  his  knowledge  at 
the  time  of  the  execution,  of  Granson's  insolvency,  stating,  however,  his  own 
difficulty  on  the  point,  which  arose  from  the  date  of  the  examination;  had  it 
been  previous  to  the  assignment  there  could  have  been  no  doubt;  but  the  question 
was,  whether  it  was  competent  to  him  to  defeat  his  own  assignment. 

Lord  Ellens  >Reuo«  was  of  opinion^  that  upon  this  ground  his  evidence  was 
inadmissible,  and  that  th^^  question  was  not  whether  Hairison  knew  of  the  in* 
solvency  at  the  time  of  the  execution,  but  whether  Loyd  knew  it 

Other  evidenee  was  given  to  show  Loyd's  knowledge. 

Verdict  for  the  plaintiffs. 
*A21       *^^<^  ^^  Tyndal  for  the  plaintiffs. 
J       Park  and  Comyna  for  the  defendant. 


FITCH  V.  TOULMIN. 

A  plea  ptd§  ddtrrnn  eominuarut,  wiO  be  leoeifed  when  tendered  at  AIW  FnW,  if  it  bear  the  Ibnn 
and  semHanps  of  a  plea;  bat  in  order  to  prevent  ^xatknis  delay,  the  court  will  order  a  demurrer 
to  madk  a  jUm,  to  stand  lor  the  first  paper  day  in  tenn. 

Action  against  &e  defendant  as  an  administrator.    When  the  cause  was 
toIm  II  5 
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called,  Peake^  for  the  defendant,  tendered  a  plea  pteis  darrein  eantinuanee  of 
judgment  recoTered  by  a  creditor. 

MarryatU  for  the  plaintiff,  contended,  that  nnder  the  cireumstances  which  he 
was  about  to  enter  into,  such  a  plea  was  a  mere  nullity. 

Lord  £ixKNBOROuoH.«— 'If  it  has  the  form  and  semblance  of  a  plea,  I  shaD 
receive  it:  it  may  probably  be  a  bad  plea,  but  that  cannot  be  considered  here. 

The  plea  was  put  in  and  tacked  to  the  record. 

Lord  Ellenbobouoh  afterwards  said.  In  order  to  prevent  practices  of  this 
kind  from  being  resorted  to  for  the  purpose  of  delay,  let  it  be  understood,  that 
the  plaintiff,  if  he  succeed  on  demurrer,  'shall  be  as  forward  as  to  judg-  p^,^ 
ment  as  if  he  had  obtained  a  verdict  to-day.    It  shall  stand  for  the  first  ^ 
paper  day  in  term. 

MarryaU  for  the  plaintiff. 

Ptake  for  the  defendant.  • 


REX  t;.  HOULDITCH  and  Another. 

'One  indictment  against  A.  and  another  against  A.  and  B.,  are  entered  lor  trial  in  the  above  orden^ 

rial  juries  having  been  struck  in  bodi,  and  both  having  been  entered  as  oommon  juiy  canaei, 
prosecutor  cannot,  by  withdrawing  the  fiist  record,  reverse  the  order  of  trial 

Two  cases  stood  in  the  cause  list  in  this  order,  Bex  v.  Houldiich^  Bex  v. 
Jloulditch  and  Another^  in  both  of  which  special  juries  had  been  struck  by  the- 
prosecutor;  the  causes  had  also  been  entered  by  the  defendants  as  common 
jury  causes  in  the  same  order. 

Parkj  for  the  prosecution,  insisted,  that  as  the  special  juries  had  been  struck 
<by  the  prosecutor,  he  had  a  right  to  have  the  latter  cause  tried  the  first. 

Lord  Ellenborough. — If  one  had  been  a  special  jury  and  the  other  a  com- 
mon jury  cause,  the  former  would  have  had  precedence.  As  they  are  both  spe- 
cial juries,  they  must  be  taken  in  the  order  in  which  they  are  entered. 

*Park. — Then  I  will  withdraw  the  record  in  Bex  v.  lloulditch,  p^g . 

Lord  Ellenborough.— I  think  you  have  not  the  same  dominion  over  ^ 
the  record  in  a  criminal  as  in  a  civil  cause,  and  that  the  prosecutor  cannot  by 
withdrawing  the  record  prevent  the  defendant's  acquittal;  but  at  all  events,  he 
cannot,  where  there  is  a  common  jury  pannel  also,  the  cause  having  been  en- 
tered by  the  defendant. 

His  lordship  afterwards  said.  If  you  do  withdraw  the  record,  I  shall  direct 
the  common  jury  cause  to  be  called. 

Both  were  tried  at  the  same  time  by  consent. 

Parks  for  the  prosecution* 

JAGGERS  t;.  BINNINGS  and  Another. 

A.  and  B.  are  paitaen,  and  part-owners  of  a  vcasci;  an  admisanffi  bjr  A.  as  to  a  subject  of  oopart- 
ownenhip,  but  not  of  c»partnerriiq^  is  not  binding  on  B. 

Action  against  the  defendaniB  as  part-owners  for  seamen's  wages. 
'The  question  arose,  whether  A.  and  B.  being  partners,  and  also  part-owners 
of  a  vessel,  the  admission  of  A.  us  to  a  subject  of  copart-ownership,  but  not  of 
copartnership  was  binding  upon  B. 

*Lord  Ellenborough  ruled  that  it  was  not.  [*66 

Cfumey  and  Tindal  for  the  plaintiff. 

•/.  Parke  for  the  defendants. 


CANE  V.  BALDWIN  and  Others,  Executors  of  BALDWIN. 
The  vendor  of  newly  enclosed  lands  undeitakea  to  convey  them  to  the  vendee;  this  is  an  undertaking 
to  convey  the  legal  estate,  and  the  vendor  having  only  an  equitable  mterest  previous  to  the  afS* 
signment  by  the  oommissionerB,  the  vendee  is  entitled  to  recover  lus  deposit 
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Action  to  recover  31/.  paid  to  the  defendants  as  a  deposit  on  the  parchase 
of  a  lot  of  land  upon  Hanwell  Moor,  which  had  been  endosed  under  an  act  of 
paiiiament.  This  act  directed  that  the  commissioners  might,  before  the  execution 
of  their  award,  by  public  notice  direct  that  all  rights  of  common  should  be  ex- 
tinguished, such  notice  had  been  given,  but  the  commissioners  had  made  no  as- 
signment of  the  lands  according  to  their  apportionment.  By  the  terms  of  the 
sale,  the  copyhuld  land  was  to  be  surrendered,  and  the  freehold  conveyed  at  the 
expense  of  the  pu^haser. 

OarroWf  A.  G.,  for  the  defendants,  contended,  that  by  the  agreement  on  the 
part  of  the  defendants,  it  was  to  be  understood  that  the  purchaser*s  name  was 
*M1  ^  ^  substituted  for  that  of  the  *vendor's,  and  that  they  would  assign 
-J  such  interest  as  they  had  in  the  premises.     But 

Lord  Ellenburouoh  was  of  opinion,  that  the  defendants  had  undertaken  for 
the  conveyance  of  a  legal  estate,  and  that  as  it  appeared  they  had  no  more  than 
an  equitable  one,  the  plaintiff  was  entitled  to  recover. 

It  appeared  that  29/.  had  been  paid  by  way  of  deposit,  and  2/.  as  auction  duty 
to  the  auctioneer. 

The  JiUorney  General  contended,  that  the  duty  which  had  been  paid  over 
by  the  auctioneer  to  the  Crown  was  not  recoverable. 

liord  Ellenborouou. — If  a  person  ^nR  sell  that  to  which  he  has  no  title,  he 
must  return  the  money  in  nolido.  Verdict  for  the  plaintiff. 

Topping  and  Marryait  for  the  plaintiff. 

OarroWi  A.  6.,  for  the  defendant. 


•67]  *TEMPEST  v.  CHAMBERS. 

AipermeDt  that  A.  before  a  magistrate  maliciopslv  changed  B.  with  felony;  the  infoimatioii  oontains 
a  mere  cfaai]^  of  tortioua  ooovereioD  upon  which  a  warrant  for  felony  was  impropeily  founded; 
the  vaiianoe  18  fetal 

Woida  imputing  felony,  but  Bpohen  with  reference  to  such  warrant,  and  not  intended  to  oonvey  a 
anbetantive  chaige,  are  not  actionable. 

Case  for  maliciously  and  without  probable  cause  procuring  the  plaintiff  to  be 
iirrested  on  a  charge  of  felony,  and  for  words  imputing  felony. 

The  1st  and  2d  counts  of  the  declaration  alleged  that  the  defendant  appeared 
before  a  magistrate,  and  charged  the  plaintiff  with  having  feloniously  taken  away 
a  pair  of  shutters  belonging  to  the  defendant. 

Upon  the  information  being  produced,  it  appeared  on  the  face  of  the  infor- 
mation, that  the  defendant  had  charged  the  plaintiff  with  having  unlawfully  taken 
away  a  pair  of  shutters  belonging  to  the  plaintiff,  and  having  converted  the  same 
to  his  own  use,  against  the  form  of  the  statute,  dice,  the  language  of  the  warrant 
was  similar. 

Lord  Ellenborouoh  was  of  opinion,  that  the  variance  was  fatal,  since  it  ap- 
peared that  the  defendant  had  not  charged  the  plaintiff  with  felony,  but  with  a 
bare  trespass,  in  taking  away  the  shutters,  for  which  no  warrant  ought  to  have 
issued. 

The  defendant  having  obtained  the  warrant,  on  meeting  with  Salmon,  an 
agent  of  the  plaintiff's,  said,  **  I  have  got  a  warrant  for  Tempest;  I  will  adver- 
•AQi  ^^^   *^  reward  of  twenty  guineas  to  apprehend  him.     I  shall  transport 
^J  him  for  felony." 

Lord  Ellenborouoh. — ^The  case  is  reduced  to  the  speaking  of  the  words 
The  defendant  probably  thought  that  as  he  had  obtained  a  warrant,  the  plaintiff 
had  been  guilty  of  felony.  The  warrant  was  improperly  granted,  and  if  proper 
attention  had  been  paid  to  the  circumstances,  it  would  not  have  issued.— I'his 
is  different  from  the  case  of  words  spoken  without  explanation  to  a  stranger, 
since  they  were  spoken  to  one  who  had  been  employed  as  the  plaintiff's  agent, 
and  arose  out  of  the  situation  of  the  parties.     He  put  his  own  sense  upon  th 
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warrant,  I  do  not  think  he  meant  more.  If  you  are  of  opinion  that  he  meant 
substantively  to  impute  a  charge  of  felony,  the  plaintiff  will  be  entitled  to  your 
Verdict,  but  not  otherwise.  Verdict  for  the  plaintiff,  with  nominal  damages. 

Ourrow^  A.  G.,  and  Starkie  for  the  plaintiff. 

Park  and  £.  Lawea  for  the  defendanu 


snrfottrtirv  atttfngii  at  CBttaniuiIL  [*e9 


GLOSSOP  V.  JACOB 

A  foreign  bill  is  aooepted  for  the  pajnieiit  of  lOOiL  MUrBng^  the  onUBoan  of  the  woid  flteriing  in  the 
declantion  is  not  a  material  njiaiioe. 

Where  a  foreign  bill  is  payable  at  a  certain  time  after  rig^t,  and  Tipon  Ae  production  of  the  Inll,  an 
acceptance  appears  to  ha^e  been  written  by  the  defendant  under  a  date  which  is  not  in  his  hand- 
wiituig^  the  date  is  eridenoe  of  ttie  tinw  of  aooeDtsnoe,  becaose  h  is  die  usual  course  of  baainesi^ 
in  such  esses,  for  a  deik  to  write  the  date,  and  for  the  partf  to  write  his  acceptance  under  the 


Assumpsit  against  the  defendant  as  the  acceptor  of  a  bill  of  exchange. 

The  bill  was  for  the  payment  of  100/.  sterling:  it  was  objected  that  the  word 
sterling  was  omitted  in  the  declaration. 

Lora  Ellbnborouoh  over-ruled  this  objection. 

The  bill  was  payable days  after  sight. — A  date  appeared  on  the  bill, 

under  which  the  defendant's  acceptance  was  written,  but  it  was  sworn  that  the 
date  was  not  in  the  defendant's  hand-writing,  and  there  was  no  evidence  to  sho^ 
the  time  of  acceptance. 

Garrow^  A.  G.,  objected  to  the  bill  being  read  in  evidence,  until  the  time  of 
acceptance  had  been  proved. 

*Lord  Ellenborough. — The  least  possible  evidence  would  be  sufficient  p_^ 
to  remove  the  objection.   If  the  question  had  hung  in  even  balance,  I  should  ^ 
have  presumed  that  the  date  was  in  the  hand-writing  of  the  acceptor,  but  the 
evidence  expressly  negatives  the  fact. 

It  aflerws^s  was  stated  by  some  of  the  jury  and  by  witnesses,  that  it  was 
the  usual  course  in  such  cases,  for  a  clerk  to  insert  the  day,  and  for  the  party 
to  write  his  acceptance. 

Lord  Ellenborough  then  allowed  the  bill  to  be  read,  observing  that  where 
a  bill  was  payable  afler  sight,  it  might  be  of  great  importance  to  the  acceptor 
that  the  date  should  be  written  by  a  diflferent  person,  that  he  might  be  prepared 
with  evidence  of  the  real  date.  Verdict  for  the  plaintiff. 

Park  and  Marryatt  for  the  plaintiff. 

GarroWi  A.  G.,  for  the  defendant. 


•PATERSON  V.  ZACHARIAH  arid  ARNOLD.  [*71 

A.  knows  that  an  intentioo  between  B.  and  G.  to  dissohre  their  partnerriiip  is  in  ttie  oootse  of  ex^ 
cutkn;  if  A.  afterwards  insiit  unon  the  contmuanoe  of  the  partnerriii(i,  it  lies  upon  him  to  Axm 
tfiat  the  intention  has  been  abandoned. 

A  plamtiflrwho  fails  in  pforing  the  case  staled  to  the  jury,  cannot  aAerwards  go  into  a  new  case^ 
which  has  not  been  stated. 

Assumpsit  on  a  bill  of  exchange,  dated  October  20, 1814,  against  the  defend- 
ants as  the  acceptors.  Arnold  had  suffered  judgment  by  default  Zachariah 
pleaded  the  general  issue. 

The  defence  was,  that  the  acceptance  was  by  Arnold  alone,  in  fraud  of  Z»> 
chariah,  after  a  dissolution  of  partnership,  to  which  the  plaintiff  was  privy. 
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It  appeared  that  in  the  year  1813,  the  draft  of  a  deed  of  dissolution  had  been 
prepared  and  transmitted  by  the  plaintiff,  who  was  the  attorney  of  Arnold,  to 
the  attorney  of  Zachariah,  for  his  approbation,  but  it  did  not  appear  that  the 
deed  had  been  executed. 

Lord  Ellenborouoh. — Yon  need  not  labour  this;  whenever  a  communic:i- 
^on  has  been  made  of  the  intention  of  parties  to  dissolve  a  partnership,  which 
is  in  the  course  of  execution,  the  burden  is  thrown  on  the  other  side,  of  proving 
diat  the  intention  has  been  abandoned. 


^n■^  *Taddy  for  the  plaintiff  ihen  proposed  to  go  into  a  new  case  of  mo- 
^  ney  lent  to  the  defendant. 

Lord  Ellbnborottoh. — No,  after  you  have  gone  upon  the  bill  of  exchange, 
without  stating  this  case  belorey  I  wiU  not  admit  you  to  proceed  upon  another 
ground.  Plaintiff  non-suited, 

Garrow,  A.  6.,  and  Taddy  for  the  plaintiff. 

Topping  and  Andrew*  for  the  defendant. 


MAYING  V.  TODD  and  Others. 

The  liabUity  of  a  wfaaifinger  who  undertakes  to  ooDvey  goods  from  bis  whaif  to  the  vesBl  in  his 

own  lightan  is  similar  to  that  of  a  carrier. 
Notioe  to  the  vendor  of  goods,  that  the  carrier  by  whon^he  sends  them,  limits  his  responsibility,  is 

equiTolent  to  notioe  to  the  vendee  who  directs  them  to  be  sent 
k  carrier  may  not  only  limit,  but  ezdude  all  leqxxisibility  by  notice. 

Assumpsit  against  the  defendants,  who  were  wharfingers  and  lightermen,  for 
not  safely  keeping  a  quantity  of  goods  intrusted  to  them  in  London,  in  order  to 
be  shipped  to  the  plaintiff's,  the  vendee's,  at  Newcastle. 

The  goods,  whilst  upon  the  defendants'  premises,  had  been  accidentally  de- 
^g^  stroyed  by  fire,  and  the  *question  was,  whether  the  defendants,  whose 
^  duty  it  was  to  convey  the  goods  from  the  wharf  in  their  own  lighters  to 
the  vessel  in  the  river,  were  liable  for  the  loss. 

Lord  Ellenborouoh  was  of  opinion,  that  the  liability  of  a  wharfinger,  whilst 
he  has  possession  of  the  goods,  was  similar  to  that  of  a  carrier;  and  he  inquired 
whether  the  defendants  had  any  case  to  the  contrary. 

It  afterwards  appeared  that  me  defendants  had  so  limited  their  responsibility, 
that  it  did  not  extend  to  a  loss  by  fire,  and  t)iat  the  vendor  in  London  had  had 
notice  to  that  effect 

GarroWf  A.  6.,  submitted  that  notioe  to  the  vendor  in  London  would  not 
bind  the  vendee  in  the  country. 

Lord  Ellenborouoh. — The  vendee  is  bound  by  the  acts  of  the  vendor  and 
liis  agents,  and  if  his  conduct  has  been  improper,  the  vendee  must  resort  to  him 
for  his  remedy. 

Holroyd  submitted,  whether  the  defendants  could  exclude  their  responsibility 
altogether.  This  was  going  fiirther  than  had  been  done  in  the  case  of  carriers, 
who  had  only  limited  their  responsibility  to  a  certain  amount. 

Lord  Ellenborouoh. — Since  they  can  limit  it  to  a  particular  sum,  I  think  they 
^  .-1  may  exclude  it  ^altogether,  and  that  they  may  say,  we  will  have  nothing 
J  to  do  with  fire. 

Holroyd. — They  were  bound  to  receive  the  goods. 

Lord  El&bnborouoh. — Yes,  but  they  may  make  their  own  terms.  I  am 
sorry  the  law  is  so,  it  leads  to  veiy  great  negligence.  Plaintiff  non-suited. 

Garrowj  A.  G.,  and  Holroyd,  for  the  plaintiff. 

Park  fox  the  defendant. 

D 
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PAINE  V.  BUSTIN. 

The  Court  win  not  put  off  a  trial  upon  motion  at  Nia  Prius,  in  order  to  enaUe  tbepluntiff  to  ammd 
his  dedaiBtion  by  remitting  the  profert  of  the  bond  on  which  the  action  is  brought^ 

Nor  will  it  allow  the  alteration  to  be  made  b^  way  of  amendment  at  Nisi  Prius,  fiir  it  is  a  matter  of 
material  allegation. 

Action  on  bond.  Heath  moved  to  put  off  the  trial  in  order  to  amend  the 
declaration,  by  omitting  the  profert ^  and  alleging  that  the  bond  was  in  the  pos- 
session of  the  defendant. 

*Lord  Ellenborough  refused  the  application,  observing  that  it  should  p^. 
have  been  made  earlier  and  at  chambers.    If  a  party  will  aUege  possession  *- 
of  that  which  he  has  not,  he  must  take  the  consequences. 

Heath  then  moved  to  amend  the  record  in  the  same  manner  at  Nisi  Prius. 
But 

Lord  Ellsnborouom  held,  that  the  alteration  proposed  was  matter  of  material 
allegation,  and  not  the  subject  of  amendment  at  Nisi  Priua, 


daWes  v.  king. 

In  an  action  against  a  vendor  for  a  deceitful  representation,  the  plaintiff  must  prove  that  deceit  was 
used  by  the  defendant  for  the  purpose  of  throwing  the  plaintrnfoff  his  guard^  and  preventing  him 
fhim  being  watchiiiL 

Case  for  deceit. 

The  declaration  alleged,  that  the  defendant,  pretending  that  he  was  entitled 
to  an  annui^  of  100/.  for  100  years,  provided  Bradshaw  the  grantor  so  long 
lived,  by  a  false  and  deceitful  representation  that  it  was  a  good  annui^,  inducetl 
the  plaintiff  to  become  a  purchaser,  although  the  defendant  well  knew  that 
Bradshaw  was  in  insolvent  circumstances. 

*It  appeared  that  the  defendant  had  represented  that  Bradshaw  was  a  r-^^ 
man  in  good  circumstances,  and  of  large  property,  and  had  told  the  plain-  ^ 
tiff  that  he  n<bed  be  under  no  apprehension  as  to  his  responsibility ;  it  also  ap- 
peared that  at  that  time  Bradshaw  was  in  confinement  for  debt,  and  had  been 
in  that  situation  for  some  time  before. 

Lord  Ellenborough.— 'You  must  go  much  further  than  this  to  prove  the 
deceit.  You  must  show  that  some  deceit  was  practised  for  the  purpose  of  put- 
ting the  party  off  his  guard,  and  preventing  him  from  being  watchlld.(a) 

The  plaintiff  not  being  able  to  carry  his  case  further,  was  Non-suited, 

(a)  See  BagkhoU  v.  WaUers,  3  Campb.  156. 


CORSBIE  V.  OLIVER- 

Debt  on  bond  fay  the  plaintiffii  as  asrignees  of  a  banknipt;  plea,  payment;  H  is  not  incumbent  on  the 
plaintiflb  to  piu^  tfiemseNes  to  be  i 


Debt  on  bond  by  the  plaintiffs^  who  dedar^  as  assignees  of  a  bankrupt 
Plea,  payment. 

^LittUdaltf  for  the  defendant,  contended,  that  it  was  incumbent  on  the  r-^^^ 
plaintiffs  to  prove  themselves  assignees,  as  stated  in  the  declaration.     If  I- 
this  was  not  necessary  then  before  the  statute  for  pleading  double,  the  defendant 
would  have  been  excluded  in  such  a  case  from  one  ground  of  defence. 

Lord  Ellenborough. — ^Before  the  statute,  a  difficulty  might  have  arisen,  and 
both  title  and  merits  could  not  have  been  put  in  issue;  they  would  have  been 
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excluded  from  one  ground  of  defence,  but  so  a  defendant  would  in  a  multitud'* 
of  other  cases,  where  having  several  grounds  of  defence,  he  would  have  been 
compelled  to  elect  the  strongest.  The  general  principle  is,  that  a  party  who 
puts  himself  upon  one  issue,  admits  all  the  rest.  Verdict  for  the  plaintiil'. 

Lawea  for  the  plaintLff. 

LUtledaU  for  the  defendant. 


♦78]  ♦ROBSON  t;.  CURTIS. 

A.  receiving  a  bOl  of  exdiange  in  payment  fixr  part  of  a  lot  of  eattle^  jointly  puichaaed  by  himaeU 
and  B^  endoraaB  the  bill  to  B.  and  B.  endoraes  it  over;  the  bill  being  diflbonoured,  B.  pramiaes  to 
pay  to  A.  half  of  the  anxnint  if  he  will  take  it  up^  A.  after  talung  it  up  cannot  maintain  an  ao- 
tion  against  B.  whilst  the  paitnerahip  account  remains  unliquidated. 

Assumpsit  for  money  paid. 

Robson  had  endorsed  to  Curtis  a  bill,  drawn  by  Cole  on  Bruce,  payable  to 
Robson. 

Curtis  had  endorsed  it  over,  and  the  bill  having  been  dishonoured,  the  de- 
fendant promised,  that  if  the  pkintiff  would  take  it  up,  he  the  defendant  would 
pay  to  the  plaintiff  one  half  the  amount,  and  for  this  sum  the  action  was  brought. 

It  appeared  that  the  bill  in  question  had  been  paid  by  Cole  the  drawer,  to  the 
plaintiff,  and  defendant,  who  were  in  the  habit  of  purchasing  lots  of  catde  from 
the  breeders,  and  afterwards  selling  them  in  smaller  parcels.  It  did  not  appear 
that  they  had  made  any  purchases  except  jointly;  after  the  sale  to  Cole,  part 
of  the  same  lot  of  cattle  remained  unsold,  and  it  did  not  appear  that  the  account 
had  ever  been  setded. 

Garrow,  A.  6.,  for  the  plaintiff,  submitted  that  all  partnership  had  ceased 
with  respect  to  the  transaction  on  this  bill,  and  that  since  it  was  to  be  presumed 
that  Curtis  had  received  the  whole  amount,  the  plaintiff  was  entitled  to  recover 
as  upon  a  transaction  entirely  insulated. 

^g-.       *Lord  Ellbnborouoh. — If  there  had  been  partnership  dealings,  and 

-I  only  one  item  remained  unadjusted,  the  difficulty  as  to  partnership  would 

disappear,  but  that  is  not  the  case  here,  since  some  of  the  beasts  remained  after 

the  sale  to  Cole.  Plaintiff  non-suited. 

Garrow,  A.  6.,  and  PuUer,  for  the  plaintiff. 

Park  for  the  defendant 


SEBAG  i;.  ABITBOL. 

A.  aooepis  a  bin  in  favour  of  B^  nayaUe  at  his  bankers;  die  bill  Is  never  presented;  eight  montfae 
after  the  bill  becomes  due,  A.'s  bankers  having  funds  of  his  in  their  hands  become  bankrupt,  A. 
»  not  diachaiged  by  B.'s  ladies 

A  leouest  by  A.  subsequent  to  the  bankruptcy,  that  B.  will  return  the  acceptance  is  no  waiver  of  the 

The  defendant  under  his  notice  of  set  off,  relied  on  a  bill  of  exchange,  for 
100/.  accepted  by  the  plaintiff  in  favour  of  the  defendant,  payable,  when  due,  at 
Messrs.  Whitehead  and  Co. 

The  bill  became  due  Ist  March,  1814,  but  was  never  presented.  Whitehead 
and  Co.  became  bankrupts  in  November,  and  had  funds  of  the  plaintiff's  in 
their  hands  at  the  time  of  the  bankruptcy. 

Park  for  the  defendant  contended,  that  the  plaintiff,  as  acceptor,  was  not  dis- 

,^g^-«  charged  by  the  ^defendant's  laches;  if  he  were,  then  in  every  case  where 

-I  the  bill  was  not  presented  on  the  very  day,  the  acceptor  would  be  dis- 

chaT]ged  by  the  bankruptcy  of  the  bankers  at  whose  house  it  was  made  payable. 

Lord  Ellbnborouoh  saved  the  point  for  the  opinion  of  the  Court. 

Park^  in  the  course  of  the  cause,  contended  that  the  lachea  had  been  waived 
by  a  letter,  which  the  plaintiff  had  written  subsequent  to  the  bankruptcy,  in  which 
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he  requested  that  the  bill  in  question,  together  with  a  draft  for  181.  might  be  re 
turned,  but 

Lord  Ellenborough  was  of  opinion  that  this  was  no  waiver,  it  was  nothing 
more  than  a  request  to  have  the  acceptance  returned,  which  was  then  useless, 
«nd  it  was  very  natural  that  he  should  make  it. 

Verdict  for  the  plaintiff  subject  to  a  motion. 

Topping  and  Campbell  for  the  plaintiff. 

Park  and  7\ndal  for  the  defendant 

The  verdict  was  afterwards  set  aside,  the  Court  of  King*s  Bench  being  oi 
opinion  that  the  acceptor  was  not  discharged. 


♦NICHOLLS  V.  DOWDING  and  KEMP.  [*81 

A  wibieBB  called  to  prove  that  A.  and  B.  are  partoere,  la  aaked  whether  A.  baa  interfeied  in  ihe 

bufliness  of  B.:  this  is  not  a  leading  question. 
Primd  facie  evidenoe  of  a  partnenhqp  having  been  given,  die  dedaratiao  of  one  paitner  is  evidence 

against  another  partner. 

Assumpsit  on  bills  of  exchange,  and  for  goods  sold  and  delivered. 

In  order  to  prove  that  the  defendants  were  partners,  the  first  witness  was 
asked,  whether  the  defendant  Kemp  had  interfered  in  the  business  of  Dowding. 

The  question  was  objected  to  as  a  leading  one. 

Lord  EtLKNB(mouoH.^-I  wish  that  objections  to  questions  as  leading,  might 
be  a  little  better  considered  before  they  are  made.  It  is  necessary,  to  a  certain 
extent,  to  lead  the  mind  of  the  witness  to  the  subject  of  inquiry.  If  questions 
are  asked,  to  which  the  answer  yes  or  no  would  be  conclusive,  they  would  cer- 
tainly be  objectionable,  but  in  general  no  objections  are  more  frivolous  than 
those  which  are  made  to  questions  as  leading  ones. 

Prima  facie  evidence  of  a  partnership  having  been  given, 

Garrow^  A.  G.,  inquired  into  declarations  by  one  of  the  defendants,  for  the 
purpose  of  binding  the  other,  which,  upon  the  objection  taken,  he  contended  he 
nad  a  right  to  do,  since  otherwise  the  evidence  would  be  excluded  altogether. 

*Lord  Ellenborodoh. — I  think  the  evidence  is  admissible:  the  case  r-^^ 
is  analogous  to  that  of  conspiracy,  where,  after  a  foundation  has  been  laid,  ^ 
what  has  been  said  by  one  is  evidence  against  the  rest, 

Garrow,  A.  6.,  and  J.  Parke^  for  the  plaintiff. 

Park  for  the  defendant. 


POTTER  V.  DEBOOS. 

A.'state8  to  the  lather  of  the  plaintifi^  that  he  has  pledged  himself  to  mairy  his  dang^iter  in  six  months, 
or  in  a  month  after  Christmas.  Althou^  this  varies  firooi  the  promises  laid  in  the  special  county 
it  is  evidence  firom  which  the  jury  may  mfer  a  promise  to  many  generally. 

Declaration  on  promises  to  marry  in  six  or  seven  months — to  marry  in  a 
reasonable  time — and  to  marry  gener^y. 

The  defendant  had  called  upon  the  plaintiff  at  her  father's  house,  and  after 
an  interview  with  her,  he  said  to  the  father,  upon  going  away,  I  have  pledged 
my  honour  to  marry  her  in  six  months,  or  in  a  month  after  Christmas. 

Topping^  for  the  defendant,  submitted  that  the  evidence  varied  from  the  fiFSt 
count,  and  that  as  a  special  promise  appeared  in  evidence,  no  more  general  pro- 
mise could  be  presumed.     But 

♦Lord  Ellenborouoii  left  it  to  the  jury,  whether  they  would  not  pre-  p^g« 
sume,  from  the  circumstances,  a  general  promise  to  marry,  (which  the  law  \- 
would  consider  as  a  promise  to  marry  within  a  reasonable  time)  and  whetlier  the 
declaration  of  the  defendant  had  any  other  effect  than  to  render  that  definite  and 
certain,  which  before  was  uncertain.  Verdict  for  the  plaintiSf 

Garrow^  A.  G.,  and  D,  F.  Jonei^  for  the  plaintiff. 

Topping  for  the  defendant. 
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Coram  Damfieb,  J. 
MAINWARING  v.  MYTTON. 

Tlw  joint  aoeeptor  of  fl  biD  of  escfaange  k  not  competent  to  piofe  a  sstK^ffm  an  action  by  tbe  boUei 
t  the  dxawer. 


Assumpsit  on  two  bills  of  exchange  (drawn  by  the  defendant  on  Hill  and 
Co.,)  upon  default  of  payment  by  the  acceptors. 

The  defendant  having  given  notice  of  set-oH*,  called  B.  H.  to  prove  that  a  bill 

of  exchange  had  been  ^wn  by  HUl  and  Co.  upon  the  plaintiff,  accepted  by 

him,  and  endorsed  by  Hill  and  Co.  to  the  defendant.     Upon  the  cross-exami- 

^g .-.  nation  of  *B.  H.  it  appeared  tliat  he  was  one  of  the  firm  of  Hill  and  Co* 

•^       Garrow,  A.  G.,  objected  to  the  witness  as  incompetent. 

Scarlett  contended  that  he  was  a  competent  witness,  since  if  he  defeated  the 
action  he  would  be  liable  to  Mainwaring. 

Mr.  J.  Dailpibr  was  of  opinion,  that  the  witness  was  incompetent,  since  he 
was  interested  in  lessening  the  balance,  being  answerable  to  M ytton  for  what 
the  plaintiff  should  recover. 

The  plaintiff  had  a  verdict  for  the  full  amount  of  the  two  biUs. 

GarroWf  A.  6.,  and  Marryatt  for  the  plaintiff. 

Scarlett  for  the  defendant. 

•M]  •NICKSON  V.  THOMAS. 

A.  vrboM  name  has  been  legiateiied  as  the  pait-ovrner  of  a  veaad  on  the  oath  of  B.,  and  haa  afte»> 
wards  conveyed  such  share  by  deed  to  B.,  oovenanting  for  tbe  goodneos  of  his  title,  cannot  be 
adnutted  to  prove  by  tbe  evidence  of  B.  that  be  bad  in  met  no  interest  in  the  vessel 

Assumpsit  for  articles  supplied  for  the  use  of  the  defendant's  ship. 

To  show  that  the  defendant  was  a  part-owner,  the  plaintiff  proved  that  his 
iiame  had  been  registered  as  the  owner  of  one-eighth  upon  the  oath  of  Cooke 
and  others;  and  that  he  had  afterwards  executed  a  deed  conveying  the  one-eighth 
to  Cooke,  in  consideration  of  5«.  and  that  he  had  covenanted  for  the  goodness 
of  the  tiUe. 

It  was  proposed  to  call  Cooke  for  the  defendant,  to  prove  that  he  had  caused 
the  registry  to  be  made,  without  any  authority  from  the  defendant,  and  it  was 
proved,  that  where  a  name  had  been  entered  by  mistake,  it  was  necessary  for 
tlie  party  to  convey  his  interest,  for  the  purpose  of  correcting  the  mistake;  it 
was  also  proposed  to  give  in  evidence  the  letters  which  constituted  the  only 
communication  between  Cooke  and  the  defendant  on  the  subject,  to  show  that 
po  authority  had  in  fact  been  given. 

Toppine;^  for  the  plaintiff,  objected  that  such  evidence  was  not  admissible, 
since  the  defendant,  by  his  conveyance  and  covenant,  had  adopted  the  oath  of 
Cooke,  ^c. 

*B61  *I^^  Ellbnborouoh,  after  observing  that  in  a  case  like  that  stated, 
^  tlie  conveyance  by  the  defendant  ought  to  have  been  special,  reciting  the 
mistake,  and  professing  to  convey  such  interest  only  as  the  defendant,  under 
the  circumstances,  was  pbssessed  of;  said,  I  think  that  this  is  not  evidence,  and 
that  it  would  be  exceedingly  dangerous  to  all  parties  to  admit  it,  not  only  to  th^ 
public,  but  to  tbe  individual,  as  tending  to  involve  him  in  the  penalties  of  per 
jury.  Verdict  for  the  plaintiff. 

Topping  and  Curwood  for  the  plaintiff. 

Pari  and  Toddy  for  the  defendant. 


DOE  V.  PAYNE. 

Ii.  ejertment  on  a  dause  of  re-entry  in  case  the  tenant  should  assign,  set  over,  or  otlterwise  let  the 
dpmiwt]  prpmises,  it  is  not  saflicient  to  prove  the  defendant  a  stnmger  in  possemon  of  the  demised 
premises,  and  his  dedaration  that  they  were  demised  to  him  by  another  stianger. 
VOL.  II.  6  1>2 
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And  such  evidonoe  would  not  be  miSEyaeoX,  even  if  the  tenant  had  covenanted  not  to  part  with  tfap 
poflseeaon. 

Ejectmbnt  on  a  clause  of  re-entry  contained  in  a  lease  to  one  Dyer  foi 
breach  of  his  covenant^  "  Not  to  assign,  set  over,  or  otherwise  let  the  demised 
premises.*' 

*The  lessor  of  the  plaintiff  proved  that  the  defendant  Payne  was  in  p^g^ 
possession  of  the  premises,  carryini^  on  his  business  there,  having  placed  ^ 
his  name  over  the  door,  and  that  Payne  had  said  that  he  took  the  premises 
from  two  of  the  directors  of  the  Commercial  sale  room. 

Lord  Ellenborouoh. — This  does  not  prove  that  Dyer  either  assigned  or  let, 
and  it  is  incumbent  on  the  lessee  of  the  plaintiff  to  show  that  he  did  either  the 
one  or  the  other. 

Upon  this  evidence  non  constat  that  Payne  was  not  a  tortious  intruder.  It 
does  not  appear  who  the  directors  of  the  Commercial  sale  room  are;  and  for 
aught  that  appears.  Dyer  may  have  been  unwilling  to  be  turned  out  of  posses- 
sion. This  evidenpe  would  not  be  sufficient,  even  though  Dyer  had  covenanted 
not  to  part  with  the  possession.  Plaintiff  nonsuited. 

Park  and  Puller  for  the  plaintiff. 

Marryatt  for  the  defendant. 


•DE  TASTET  v.  CARROLL.  [•88 

A  trensfer  of  property  made  on  the  eve  of  bankruptcj^,  but  under  the  apprehension  that  a  degree  of 

fisroe,  cMi  at  criminal,  is  about  to  be  applied,  is  valid. 
A  transfer  by  one  of  two  partners  on  tbe  eve  of  bankrupt^,  under  concnmstancea  wbich  overoome 

the  free  will  of  tbe  party,  sudi  as  tbe  apprehension  of  a  prosecution  for  fixgery,  is  valid. 

Trover  against  the  assignees  of  Parry  and  Latham,  bankrupts,  to  recover 
the  value  of  a  large  quantity  of  rum,  sugar,  d^c. 

The  question  was,  whether  Parry,  in  transferring  this  property  to  the  plain* 
tiff,  had  thereby  given  him  a  voluntary  and  fraudulent  preference? 

Parry  committed  an  act  of  bankruptcy  on  the  17th  of  January,  1818,  he  had 
before  then  been  employed  by  the  plaintiff  to  purchase  rum  and  other  articles 
for  him  to  a  very  large  amount;  and  on  the  14th  of  January,  he  had  property 
which  stood  at  the  Custom-house  in  his  own  name,  but  which  had  been  pur* 
chased  on  the  plaintiff's  account  to  the  amount  of  60,000/.  On  the  14th  it  ap- 
peared by  the  confession  of  Parry,  that  a  bill  of  exchange  purporting  to  have 
been  accepted  by  Marden,  for  the  sum  of  22,000/.  and  which  had  been  depo- 
sited by  Parry  with  De  Tastet  as  a  security,  was  a  forgery.  Upon  this  discovery, 
Mr.  De  Tastet,  exceedingly  alarmed  for  the  fate  of  his  property,  insisted  upon 
its  being  immediately  transferred,  and  it  was  accordingly  transferred  to  him  on 
the  14th  and  15th  days  of  January. 

•Lord  Ellenborouoh  observed  to  the  jury.  Formerly  the  act  of  bank-  p,gg 
ruptcy  drew  the  line  of  separation  between  ihat  property  which  might  be  L 
disposed  of  by  the  bankrupt,  and  that  which  vested  in  the  assignees.  But  it 
occurred  to  those  who  presided  in  the  courts,  that  it  was  unjust  to  permit  a 
party  on  the  eve  of  bankruptcy  to  make  a  voluntary  disposition  of  his  property 
in  favour  of  a  particular  creditor,  leaving  the  mere  husk  to  the  rest;  and  there- 
fore that  a  transfer  made  at  such  a  period,  and  under  such  circumstances  as  evi- 
dently showed  that  it  was  made  in  contemplation  of  bankruptcy,  and  in  order 
to  favour  a  particular  creditor,  should  be  inoperative.  But  the  rule  was  not 
meant  to  debar  a  creditor  from  using  such  means  as  were  in  his  power  for  com- 
pelling satisfaction  of  his  claim,  but  merely  to  exclude  a  voluntary  and  fraudu- 
lent preference.  The  question  for  your  consideration  is,  whether  the  transfei 
was  voluntary,  or  made  under  the  apprehension  that  a  degree  of  force,  civil  or 
criminal,  was  about  to  be  applied. 
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Garrow,  A.  G.,  submitted  that  it  was  not  competent  to  Parry,  under  an  ap* 
prehension  of  a  prosecution  for  forgery,  to  deal  with  the  goods  of  his  partner, 
and  that  the  jury  should  be  directed  to  find  whether  it  was  under  this  appre- 
hension that  the  transfer  was  made;  but 

Lord  Ellenborouoh  was  of  opinion  that  every  thing  which  might  overcome 

•901  ^®  free-will  of  the  party,  was  sufficient  to  exclude  a  voluntary  *prefe- 

-*  rence;  and  that  Parry,  as  a  partner,  had  the  power  of  disposing  of  the 

partnership  property.  Verdict  for  the  plaintiff. 

Garrow,  A.  6.,  Best^  Serjt.,  and  Taddvj  for  the  plaintiff. 

Faughan^  Serjt.,  and  Holroyd^  for  the  defendant. 

In  the  ensuing  term,  the  Court  of  K.  B.  refused  a  rule  nisi  for  a  new  trial 


HODNETT  V.  FORMAN. 

An  attesting  witness  to  a  bond  resides  in  Ireland,  (aemble)  bis  hand-writing  may  be  proved,  although 
no  steps  have  been  taken  to  procure  his  personal  attendance. 

Debt  against  the  defendant  as  executor  upon  the  bond  of  the  testator.  Plea, 
non  est  factum. 

The  bond  in  question  purported  to  have  been  executed  in  Ireland,  and  to 
have  been  attested  by  two  subscribing  witnesses.  The  plaintiff  having  called 
one  of  the  witnesses  who  swore  to  the  execution  of  the  bond,  and  having  also 
given  evidence  to  show  that  the  bond  had  been  signed  by  the  testator,  proposed 
to  prove  the  hand-writing  of  the  other  attesting  witness,  who,  it  appeared,  wa^ 
then  in  Ireland,  but  had  not  been  applied  to  to  attend. 

^gp  ^Lord  Ellkn BOROUGH  was  at  first  of  opinion,  that  this  evidence  was 
-^  inadmissible,  in  the  absence  of  proof  of  any  steps  having  been  taken  to 
procure  the  attendance  of  the  witness.  But  Park  citing  the  case  of  Prince  v. 
Blackburn,  %  East,  250,  in  which  it  had  been  laid  down  that  evidence  of  the 
hand-writing  of  a  subscribing  witness  is  admissible  where  the  witness  resides 
beyond  the  jurisdiction  of  the  court.  His  Lordship,  on  the  strength  of  this  au* 
tbotity,  admitted  the  evidence. 

The  plaintiff  afterwards  elected  to  be  nonsuited. 

Park  for  the  plaintiff. 

Garrowt  A.  G.«  for  the  defei 
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Jbfttfngs  after  8rrm  at  JwmWrBe^ 


CLARKE  V.  HARVEY. 

A  Jedanitkm  under  the  gt  49  6.  3,  c.  126,  b.  6,  aUeges  that  the  defendant  advertiied  «  propaBBl/or 
a  promi$B  to  give  Ifae  sum  of  one  hundred  and  fifty  guineas,  to  an^  one  who  would  procsre 
A.  B.  a  place  under  government:  the  wofds /or  a  promise  may  be  rejected  as  surpfusage. 

The  words  under  government  are  sufficient,  tiioagh  me  words  of  the  statute  are  "offisn  in  the  oift 
of  the  crown.'* 

Debt  to  recover  a  penalty  of  60/.  from  the  defendant  as  publisher  of  the 
Day  newspaper,  for  advertising  a  proposal  to  pay  a  sum  of  money  for  the  pro- 
curement of  an  office  under  government,  under  stat.  49  G.  3,  c.  126,  s.  6. 

The  declaration  alleged,  that  the  defendant  had  advertised  a  proposal  for  a 
promise  to  give  the  sum  of  one  hundred  and  fifty  guineas  to  any  one  who 
should  procure  A.  B.  a  place  under  government,  d^c. :  the  advertisement  was  set 
out. 

*  Topping,  for  the  defendant,  objected,  that  this  description  varied  from   t-^^q^ 
the  advertisement,  which  was  a  proposal  to  receive  a  promise,  the  adver-  L 
tisement,  in  fact,  offering  one  hundred  and  fiAy  guineas  to  any  one  who  would 
procure  for  A.  B.  a  place  under  government,  iic. 

Lord  Ellenborouoh  held,  that  the  words  <*  a  proposal  for  a  promise  "  were 
nonsense,  but  said  that  he  would  reject  the  words  for  a  promiae,  and  then  it 
would  stand  merely  as  an  advertisement  of  a  proposal  to  give  one  hundred  and 
fifty  guineas,  &c. 

Topping  objected,  that  the  words  of  the  advertisement  were  office  under  go^ 
vemment,  those  of  the  statute  office  in  the  gift  of  the  crown;  but 

Lord  Elleivbohough  held,  that  this  was  an  advertisement  within  the  statute, 
notwithstanding  the  variance  in  the  terms.  Verdict  for  the  plaintiff. 

Garrow,  A.  G.,  and  Espinasse  for  the  plaintiff. 

Topping  and  €!urwood  for  the  defendant. 


•BURN  V.  PHELPS.  [•04 

A.  lets  lands  to  B^  who  underlets  to  C.  and  otfaere;  during  these  tenancies,  A.  gives  notice  to  C^ 
and  the  other  undertenants  to  quit,  and  C.  does  quit,  and  the  lands  before  oocupwd  by  him  remain 
unoccupied  for  a  year,  and  are  then  again  let  by  B.;  A.  cannot  recover  against  B.  for  the  use  and 
occupation  of  this  land  for  the  year.  And  aembU  under  these  circumstances,  an  eviction  might 
be  pleaded  to  the  whole  demand. 
44 
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Assumpsit  for  use  and  occupation. 

The  defendant  being  tenant  to  the  plaintifT  of  premises  in  Worcestershire 
at  130/.  per  annum^  underlet  the  premises  to  Badger  and  several  other  under- 
tenants; during  this  tenancy  and  the  nnder-tenancies,  the  plaintiff  gave  notice 
to  Badger  and  the  oUier  under-tenants  to  quit,  and  Badger  had  in  fact  quitted, 
and  the  premises  occupied  by  him  worth  60/.  per  annum  remained  unoccupied 
for  one  year;  at  the  expiration  of  the  year  Phelps  again  underlet  them  to  Ano- 
ther tenant;  and  he  still  continued  in  possession  of  the  whole  by  his  under-te- 
nants :  the  defendant  had  paid  into  court  a  sum  which  covered  all  the  rent 
claimed  except  the  00/.,  which  he  insisted  upon  was  not  due  to  the  plaintiff. 

Lord  Ellenborouoh  was  of  opinion,  that  under  the  circumstances  the  plain- 
tiff was  guilty  of  an  eviction  as  to  the  premises  occupied  by  Badger,  at  the  least, 
and  su^ested  that  an  eviction  might  have  been  pleaded  to  the  whole  demand. 
Upon  signifying  this  opinion  to  the  jury,  the  plaintiff  elected  to  be  non-suited. 

The  Attorney  General  and  Scarlett  for  the  plaintiff. 

Park  and  Marryatt  for  the  defendant. 


*95]  *IN  THE  COMMON  PLEAS. 


COPELAND  V.  WATTSS  and  Another,  Executors  of  GUBBINS. 

A  toUcitoT  to  a  thud  peraon,  is  bound  to  produce  his  client's  ksase,  executed  fay  the  defendant,  pro* 

Tided  the  production  wiO  not  operate  to  the  prejudice  of  his  client 
But  if  the  Trading  of  such  a  document  woulcl  operate  to  the  prejudice  of  a  third  penon,  the  court 

will  not  direct  it  to  be  lead. 
An  aooeptanoe  of  a  suneoder  of  a  lease  is  not  to  be  .presunwd  from  the  ciieumstanoe  of  the  rent 

having  been  paid,  not  by  the  origmal  tenant,  but  by  a  thiid  person. 

Action  by  the  lessor  on  covenants  in  the  lease  against  the  defendants  as  the 
executors  of  Gubbins,  the  lessee.  Plea  rum  est  factum^  (there  were  several 
special  pleas.)  It  appeared  that  both  the  lease  and  counterpart  had  several  years 
ago  been  found  amongst  the  documents  of  Mr.  King,  an  attorney,  lately  de- 
ceased; that  before  the  bringing  of  the  action  search  had  been  made  in  the  iron 
box  in  which  both  lease  and  counterpart  had  before  been  deposited,  when  the 
lease  was  found  bearing  date  in  the  year  1784,  but  the  counterpart  was  missing. 
In  order  to  prove  the  execution  of  the  counterpart,  a  witness  was  called  upon  to 
produce  an  under-lease  of  the  same  premises  of  the  same  date  with  the  original 
lease  by  Gubbins  to  one  Cole,  and  which  recited  the  original  lease. 

The  witness  demurred  to  the  production  of  this  under-lease,  stating  that  he 
was  solicitor  to  Mr.  Cole,  and  that  he  conceived  it  to  be  doubtful,  at  the  least, 
whether  the  interest  of  his  client  might  not  be  prejudiced  by  the  production  of 
the  under-lease. 

*9fi1  *GiBB8,  C.  J.,  after  examining  the  under-lease  said,  that  he  was  of 
J  opinion  that  the  production  of  this  document  would  not  be  prejudicial  to 
Mr.  Cole,  at  least  that  it  could  only  affect  him  circuitously,  and  therefore  di- 
rected it  to  be  read :  he  observed,  however,  that  if  it  had  appeared  that  the  interest 
of  a  third  person  would  have  been  prejudiced  by  it,  he  should  not  have  directed 
the  document  to  be  read. 


Lene^  Seiji,  for  the  defendant,  afterwards  insisted  upon  the  fact  of  rent 
having  been  regularly  paid  to  the  plaintiff  by  Cole,  and  not  by  Gubbins,  as  one 
circumstance  {inter  alia)  from  wMch  the  jury  would  be  justified  in  presuming 
that  the  plaintiff,  by  accepting-  a  surrender,  had  discharged  Gubbins ;  but 
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GiBBS,  C.  J.,  in  summing  up  to  the  jury,  observed  that  it  would  be  pro- 
ductive of  dangerous  consequences  to  presume  a  surrender  to  the  lessor,  from 
the  fact  of  his  receiving  payment  from  an  assignee:  a  landlord,  in  general,  was 
willing  to  receive  payment  from  the  person  who  offered  it,  whosoever  he  was ; 
but  by  receiving  it,  he  did  not  discharge  the  lessee.       Verdict  for  the  plaintiff. 

Best^  Seijt.,  and  Feake  for  the  plaintiff. 

Lena  and  Vmghan^  Seijts.,  for  the  defendant. 


*IN  THE  KING^S  BENCH.  C'w 

Afttfnipsi  at  89r9tiiif ii0trr. 


LANE  V.  APPLEGATE. 

Action  for  words  imputing  a  crime;  an  agreement  on  the  port  of  ^  plajntiff,  to  waive  his  action  for 
words  spoken,  in  consideration  that  the  defendant  will  destroy  oertam  documents  in  his  poesessiop, 
or  which  might  afterwards  come  into  his  possession,  impuUng  tlie  same  crime  to  the  plaintiff,  is, 
(when  executed  by  the  homing  of  the  papers  in  his  poaseasiaa)  a  bar  to  the  action,  and  may  be 
given  in  evidence  under  the  gmeral  issoe. 

Case  for  words  imputing  a  charge  of  an  unnatural  crime.  Plea,  the  General 
Issue. 

The  words  were  proved. — On  the  part  of  the  defendant,  it  appeared  that  the 
defendant  and  her  late  husband  having  succeeded  tr)  the  occupation  of  a  house, 
formerly  occupied  by  the  plaintiff,  had  become  possessed  of  certain  letters,  pur- 
porting to  contain  proofs  against  the  plaintiff  of  an  offence  of  the  nature  charged^ 
it  also  appeared  that  the  plaintiff,  after  the  speaking  of  the  words,  entered  into 
a  written  agreement  with  the  defendant,  which  stated  that  tlie  plaintiff  liad  burnt 
one  of  these  letters,  and  was  then  to  destroy  another,  and  that  she  had  under- 
taken to  destroy  all  other  letters  of  the  same  kind  which  might  subsequendy 
come  into  her  possession;  and  that  the  plaintiff  and  defendant  had  mutually 
agreed  not  to  bring  actions  against  each  other  on  any  ground  connected  with 
these  charges  or  letters. 

*Lord  Ellenborough,  C.  J.,  was  of  opinion,  that  this  agreement  was  rt^ga 
a  bar  to  the  action,  as  an  accord  and  satisfaction,  and  was  evidence  under  ^ 
the  general  issue.  A  juror  was  withdrawn  by  agreement 

The  Attorney  (General  and  Comyns  for  the  plaintiff. 

Park  and  Puller  for  the  defendant. 


HUXLEY  V.  BERG  and  Others. 

A  plaintifr  in  an  action  of  trespafls  may  give  in  evidence  a  oonaeqiiaitial  injoiy  to  his  wife,  not  as  a 
substantive  ground  of  action,  but  to  show  how  violent  the  defendants*  conduct  was. 

One  of  several  defendants,  against  whom  on  the  dose  of  the  plaintifTs  case  no  evidence  has  been 
ofibr^,  is  not  entitled  to  an  acquittal,  till  the  whole  case  is  ready  for  the  juiy.  But  in  adducing 
evidence  in  contradiction  to  that  oflbed  by  the  other  defendants,  the  phuntmamnot  go  into  a  new 
case  against  the  finL 

Trespass  for  breaking  and  entering  tlie  plaintiff's  dwelling-house,  and  for  a 
battery. 

The  plaintiff  was  allowed  to  give  in  evidence  that  his  wife  was  so  terrified 
by  the  conduct  of  the  defendants,  that  she  was  immediately  taken  ill,  and  soon 
afterwards  died;  but  this  was  held  to  be  admissible  for  the  purpose  only  of  show- 
ing how  outrageous  and  violent  the  breaking,  &c.  was,  and  not  as  a  substantive 
ground  of  damage. 
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•991  *'^^®  evidence  for  the  plaintifr  being  closed,  and  there  being  no  evidence 
J  against  Jones,  one  of  the  defendants,  the  Attorney  Generaly  before  he  ad- 
dressed the  jury,  sobmitted  that  he  ought  to  be  immediately  acquitted. 

But  Lord  Ellbnborouoh,  C.  J.,  held  tliat  he  ought  not  to  be  acquitted,  be- 
fore the  whole  cote  was  ready  for  the  jury. 

But  after  eridence  brought  on  the  part  of  the  other  defendants,  the  plaintiff,  in 
adducing  evidence  in  contradictioa  was  not  permitted  to  give  fresh  evidence  in 
order  to  implicate  Jones;  Verdict  for  the  plaintiff. 

Tapping  and  Cutwood  for  the  plaintiff. 

llie  Attorney  General  for  the  defendants. 


MOO]  *A{ttfiiipr  ftf  jumwrftrir. 


ACERRO  and  Others  v.  PETRONI. 

ne  coonsd  for  the  plaintiff  ma^  "^ISS^  ^  ^  witness  called,  to  prove  the  parbierBhip  of  fleveral 
jnanbera  of  a  firm  who  are  plaintifiirthe  names  of  the  component  members  of  tlie  firm.  It  is  not 
sufficient  to  prove  the  several  surnames,  without  proving  alio  the  Christian  names  of  the  memberi 
of  the  film,  M  slated  in  the  dedarotion. 

Assumpsit  by  the  plaintiffs,  bankers  at  Paris,  upon  an  account  stated  by  the 
defendanL 

The  witness  called  to  prove  the  partnership  of  the  plaintiffs,  could  not  recol- 
lect the  names  of  the  component  members  of  the  firm,  so  as  to  repeat  them 
without  suggestion,  but  said  he  might  possibly  recognise  them  if  suggested  to 
him. 

Lord  EiXENBOROUGH,  alluding  to  a  case  tried  before  Lord  Mansfield,  in 
which  the  witness  had  been  allowed  to  read  a  written  list  of  names,  ruled,  that 
there  was  no  objection  to  asking  the  witness,  whether  certain  specified  persons 
were  members  of  the  firm. 

The  witness  recollected  the  surnames,  but  not  the  Christian  names  of  those 
mentioned,  as  members  of  the  firm,  and  their  Christian  names  being  specified  in 
the  declaration  in  the  count  upon  the  account  stated,  and  the  terms  of  the  ac- 
knowledgment being  generally  to  Acerro  and  Co.,  the  plaintiffs  were 

Non-suited. 
•inn     *The  Attorney  General  for  the  plaintiffs. 
*^*J     Park  for  the  defendant 


NEWMAN  V.  NEWMAN. 

Psyment  of  money  secured  fav  bond,  is  not  to  be  presumed,  aWwugh  more  than  twenty  years  have 
dapaed  flnoe  an  acknowieagmBut  that  any  sum  was  due  upon  it,  if  the  obligee  ever  since  that 
•dmowledgment  has  reoded  abroad. 

Debt  by  Ann  Newman,  executrix  of  Henry  Newman,  on  the  defendant's 
bond,  bearing  date  in  the  year  1784. 

It  appeared  that  in  the  year  1784,  Francis  Newman  being  tenant  for  life,  re- 
mainder to  Henry  Newman,  the  testator  for  life,  remainder  to  the  defendant,  the 
son  of  H.  Newman  in  tail ;  it  was  agreed  that  tlie  defendant  should  be  made 
tenant  in-fee,  and  on  this  occasion  a  bond  was  granted  by  the  defendant,  dated 
in  1784,  securing  to  the  testator  1000/.  generally,  and  also  the  further  sum  of 
7500/.  payable  on  the  death  of  Francis  Newman. 

In  1792,  the  (ather,  H.  Newman,  made  an  affidavit  to  hold  the  son  to  bail 
for  the  debt  of  1000/.,  when  the  defendant  wrote  a  letter,  from  which  it  aooeared 
that  the  sum  of  1000/.  was  then  unpaid. 
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'  *From  tliat  peHod  up  to  the  time  of  the  action  brought,  the  defendant  r^i^^ 
had  resided  in  Ameriea.  L 

For  the  defendant  it  wae  contended,  that  payment  was  to  be  presumed  from 
lapse  of  time. 

But  Lord  Ellknborouoh  was  of  opinion  that  there  was  no  ground  for  this 
presumption,  since  it  appeared  that  the  debt  was  unpaid  in  1792,  and  the  de- 
fendant had  since  that  time  been  resident  abroad,  there  was  therefore  no  period 
of  time  since  the  year  1792,  when  the  presumption  could  be  said  to  be  rebutted. 

Verdict  for  the  plaintiff. 

Park  for  the  plaintiff. 

Garrowj  A.  G.,  for  the  defendant. 


DRURY  V.  MOORE. 

Elridenoe  that  tbo  kxd  of  a  manor  has  from  thne  to  tinae  erected  houses  to  tfie  ezdusioii  of  those 
daiming  a  right  of  common,  is  not  to  be  plaoed  in  competition  with  eTidence  of  long  enjojrment, 
ooapled  with  an  acknowledgment  of  the  defendant,  the  lord  of  the  manor  by  deed,  that  the  con- 
finnation  of  the  oommonen  was  essantial  to  an  aliptirtinn  of  pait  of  sueh  common. 

Case  against  the  defendant  for  excluding  the  plaintiff  from  the  enjoyment  of 
a  common  right  on  Hadley  Common,  to  which  he  was  entitled  as  appurtenant 
to  a  certain  messuage  and  lands. 

•The  defendant  was  lord  of  the  manor  of  Hadley,  and  had  lately  r^i^o 
enclosed  Hadley  Green.  L  *"^ 

The  plaintiff  proved  enjoyment  of  the  common  by  himself  and  those  under 
whom  he  claimed,  by  the  evidence  of  very  old  witnesses.  He  also  proved  that 
in  1800,  a  mill  having  been  buiit  on  a  part  of  the  green,  for  charitable  purposes, 
an  indenture  had  been  executed  by  Mr.  Moore  and  others,  by  which  Mr.  Moore 
granted  the  land,  subject  to  the  confirmation  of  the  commoners. 

Park  for  the  defendant  stated,  that  he  was  able  to  prove  that  the  lords  of  the 
manor  had  from  time  to  time,  from  a  very  ancient  date,  taken  and  leased  parts 
of  the  green,  upon  which  houses  had  been  built,  to  the  total  exclusion  of  the 
commoners. 

Lord  Ellenboro^or. — I  em  ready  to  receive  such  evidence,  which  tends  to 
show  an  unqualified  right  in  fee-simple,  but  in  the  result  I  think  it  will  be  of  no 
avail.  Lords  of  manors  continually  encroach  upon  the  rights  of  commoners, 
but  such  evidence,  when  weighed  against  long  enjoyment,  and  the  solemn  deed 
*of  the  party,  would  prove  as  light  as  a  feather  in  the  scale. 

Verdict  for  the  plaintiff. 

Topningj  Pichardson^  and  Monro  for  the  plaintiff. 

Parik  and  Marryait  for  the  defendant. 


•LUBBOCK  and  Others  i;.  INGLIS.  [*104 

A.  dtreda  the  London  Dock  Company  to  deliver  a  qnanti^  of  hides  bdonging  to  him  in  their  cus- 
tody to  B.,  (sapposing  that  B.  has  puichaaed  them  from  him)  the  dock  company  delivers  them 
Upon  an  oidet,  purporting  to  be  the  order  of  B.,  but  wMdi  is  a  mere  fingeiy;  fi.  in  Ibct  not  having 
purchased  the  goodi.  The  dock  company  are  liabb  to  A.,  abhoagh  In  aogbcted  to  apply  to  B. 
till  fimr  months  afierwaidn^  when  the  supposed  thne  of  credit  expired.  And  although  A.  might, 
after  discovermg  the  fraud,  have  reooirered  posaesakn  of  his  hides  from  another  peison^ 

Trover  against  the  London  Dock  Company,  to  recover  the  valoe  of  a  quan- 
tity of  hides. 

In  June,  1814,  the  hides  in  question  were  lying  in  the  warehouse  of  the  Lon 
don  Dock  Company,  in  the  name  of  Luhhock  and  Co.,  the  owners. 

In  the  same  month,  Taylor  and  Co.,  the  brokers  of  Lubbock  and  Co.,  sent  to 
die  latter  a  sale  note,  from  which  it  appeared,  that  they  had  sold  these  hides  to 
Broadhead,  a  dealer  in  the  country,  to  be  paid  for  by  a  bill  at  four  months. 
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In  NoTember,  1814,  the  plaintiffB  sent  an  order  to  the  London  Dock  Company, 
to  delirer  the  hides  to  the  order  of  Broadhead.  In  the  subsequent  March,  the 
plaintifis,  writing  to  Broadhead  for  payment,  it  was  discovered  that  Broadhead 
had  not  purchased  any  goods  from  the  plaintiffs.  The  plaintiffs  then  directed 
the  London  Dock  Company  to  rehouse  the  goods  in  the  name  of  the  plaintiffs, 
bat  it  appeared  Aat  in  the  mean  time  the  London  Dock  Company  had  delivered 
the  hides  upon  an  order,  purporting  to  have  been  made  by  Broadhead,  but  which 
tamed  out  to  be  a  mere  foigery. 
^.^--.      *The  Jhtomeu  General  for  the  defendants  contended,  that  inasmuch 

^^^J  as  the  plaintiffs  had  directed  the  defendants  to  deliver  the  hides  to  the 
order  of  Broadhead,  and  had  neglected  to  make  inquiry  after  Broadhead  till  it 
was  too  late  to  defeat  the  fraud,  they  had  by  their  laches  subjected  themselves 
to  the  loss 

Lord  Ellenborovoh  was  of  opinion^  that  since  the  order  by  the  plaintiffs  to 
the  defendants  was  to  deliver  the  hides  to  Broadhead,  the  defendants  were  bound 
not  to  deliver  them  to  any  one  bufupon  the  order  of  Broadhead,  and  that  since 
Broadhead  had  made  no  order,  they  were  liable  to  the  plaintiffs  for  the  amount. 
If  Broadhead  had  in  fact  made  an  order,  the  defendants  would  have  been  justi- 
fied in  delivering  the  goods  according  to  such  order. 

The  Attorney  General  offered  to  prove  that  the  plaintiffs,  after  this  discovery, 
mkht  have  had  the  hides  back  from  Taylor  and  Co. 

But  Lord  Ellenbokouoh  was  of  opinion,  that  as  the  defendants  had  delivered 
Ike  hides  without  authority,  the  plaintiffs  were  not  bound  to  get  them  back. 

Verdict  for  the  plamtiffs. 

Park  and  Topping  for  the  plaintiffs. 

OarroWf  A.  G.,  and  Boeanquet^  Serjt.,  for  the  defendant. 
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Coram  BATi.ETy  J. 

SWEETING  V.  FOWLER,  and  Another. 

Pioof  of  a  pfomiwoiy  note  payable  to  A.  B.  genBnOy  ii  primdi  JmU  evidence  of  a  promin  to 
A.  B.  the  fiither  uid  not  to  A.  B.  the  too,  the  names  being  tfie  auns,  but  A.  B.  tfw  son,  altbongh 
atyfed  in  the  dndaratinn  A.  B.  the  younger,  bringing  the  action,  and  being  in  poanaaion  of  me 
noto^  18  entided  to  recover  upon  iL 

Assumpsit  by  Henry  Sweeting  the  younger,  on  a  promissory  note»  which  was 
payable  to  Henry  Sweeting  generally. 

It  appeared  tblat  there  were  two  Henry  Sweetings,  father  and  son. 

Baylby,  J.,  heldy  that  this  was  evidence  of  a  promise  to  Henry  Sweeting  the 
father,  and  not  to  Henry  Sweeting  the  younger,  as  stated  in  the  declaration. 

The  plaintiff  then  proved,  that  Henry  Sweeting  the  younger  had  given  in* 
structions  to  bring  the  action,  and  was  in  possession  of  the  note 

Baylby,  J.,  thought  this  sufficient,  but  gave  Jones,  for  the  defendant,  liberty 
to  move  the  point.  Verdict  for  the  plaintiff. 

*lon     *^^^^^  ^o'  ^®  plaintiff. 

^J     Jonee  for  the  defendants. 


OKELL  V.  SMITH,  and  Another. 

Wbare  1 
a  qnaitkHi  for  I 


1m»  uHiMJIitobaoaBd  in  trade  have  been  contracted  for  and  delivend  at  a  atipnlatod  price,  it  » 
a  itnaatmi  for  Ae  Jury  whelber  the  vendee,  who  oomplaina  that  they  are  imfittetfiepafpoaifo^ 
mch  foaj  were  mtaodad,  haa  uaed  them  further  than  vmi  noceaaaiy,  in  oider  to  give  them  a  foir 
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And  if  not,  the  ooaunodity  being  bulky}  and  aifer  a  leeaonebk  trial  foand  to  be  unfit  for  each  pm^ 
pose,  the  vendor,  upon  notice  given,  is  bound  to  take  them  away;  but  if  the  vendee  letam  the 
utenaila,  without  giving  such  notice,  he  is  liable  to  pay  for  the  vahie  of  the  materiala. 

Assumpsit  for  the  price  of  sixteen  copper  pans. 

These  pans  had  been  made  by  the  plaintiff  under  a  contract,  by  which  he 
engaged  that  they  should  be  sound,  and  be  made  of  the  best  materials,  to  be  paid 
for  at  a  certain  stipulated  price,  by  bill  at  two  months. 

The  defendants,  after  five  or  six  trials,  found  that  the  pans  were  not  sound, 
and  would  not  answer  the  purpose  for  which  they  were  intended;  viz.  the  ma- 
nufacture of  vitriol. 

Park,  for  the  plaintiff,  contended,  that  the  defendants  having  used  the  pans 
several  times,  were  precluded  from  disputing  the  payment  at  the  rate  stipulated 
for     But 

*Batlbt,  J.,  held,  that  it  was  a  question  for  the  jury,  whether  the  de-  r^,!  qq 
fendants  had  used  the  pans  more  than  was  necessary  in  order  to  give  ^ 
them  a  fair  trial. 

Parkf  for  the  plaintiff,  assimilated  the  case  to  that  of  Morgan  v.  Richardson^ 
1  Campb.  40,  n.,  and  as  the  agieement  was  for  an  entire  sum,  contended  that  the 
defect  in  the  pans  was  properly  the  subject  of  a  cross  action;  and  he  attempted 
to  distinguish  the  case  from  that  of  Famaworth  v.  Garrard^  1  Campb.  38,  and 
others  of  that  description,  where  the  articles  were  wholly  unfit  for  use. 

The  Attorney  General  and  Campbell  answered,  that  in  Morgan  v.  Richatd* 
son,  a  bill  of  exchange  was  given.  In  FUher  v.  Sanuda^  I  Campb.  100,  where 
a  wall  had  been  built  so  improperly  that  no  benefit  whatever  had  been  derived 
from  the  service,  it  was  held  that  Uie  plaintiff  was  not  entitled  to  recover  even 
the  value  of  the  brick  and  mortar,  and  in  general  where  the  article  is  bulky,  it 
is  not  necessary  to  return  it,  it  is  sufficient  to  give  notice  to  the  other  party. 

Bayley,  J. — The  plaintiff  certainly  is  not  entided  to  recover  the  full  price 
stipulated  for  by  the  contract,  according  to  which  he  was  bound  to  furnish  pans 
capable  of  answering  the  purposes  *for  which  they  were  ordered.  If  r»|Ag 
the  defendants,  after  giving  them  a  reasonable  trial,  found  them  insuffi-  '- 
cient  for  the  purpose,  and  gave  notice  to  that  effect,  to  the  plaintiff,  he  was  bound 
to  take  them  away,  and  they  remained  at  his  risk;  but  if  no  notice  was  given, 
but  the  defendants  retained  the  pans,  they  are  liable  to  pay  as  much  as  the  ma- 
terials are  worth.  The  action  was  afterwards  referred. 

Park  for  the  plaintiff. 

.GarroWf  A.  6.,  and  Campbell^  for  the  defendants. 


KIERAN  V.  JOHNSON  and  Another,  Assignees  of  MACMASTER. 

Proof  that  the  plaintiff  wrote  a  fetter  to  the  defendant  punorting  to  contam  a  bill  of  exchange,  with 
directions  how  the  product  AoM  be  ap^plied,  and  that  the  defendant  soon  afterwaxda  had  a  bill  in 
this  poneMon,  whidi  anewexed  the  deecnption  contained  in  the  letter,  affords  presumptive  evideDoe, 
.that  both  the  fetter  and  the  bill  finuid  their  way  to  the  defendant 

In  order  to  make  the  snrigners  of  a  bankrupt  hafafe  for  money  had  and  reoeived  fay  the  bankrupt  for 
a  spedfic  purpose,  it  is  neoesmy  to  [irove  that  the  money  came  into  their  hand%  with  a  knowledge 
of  the  purposes  for  which  it  was  destined. 

Assumpsit  for  money  had  and  received  by  the  defendants,  as  the  assignees  of 
Macmaster,  a  bankrupt,  to  the  use  of  the  plaintiff. 

*For  the  plaintiff,  it  was  proved,  that  before  the  bankruptcy  of  Mac-  r«||/) 
master,  the  plaintiff,  who  resided  in  Ireland,  wrote  a  letter,  which  was  l. 
produced  by  the  plaintiff,  which  purported  to  contain  9  bill  of  exchange  for 
1000/.  o^  which  it  contained  a  particular  description.  This  was  addressed  to 
Macmaster,  and  directed  him  to  apply  the  amount  to  certain  specified  purposes. 
It  was  pioved  that  Macmaster  had  in  fact  about  the  same  time  been  io^  posses- 
sion  of  a  bill  which  answered  the  description  in  the  letter,  and  for  which  he  had 
received  a  check  on  a  banker,  from  the  person  who  discounted  the  bill. 
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For  the  defendants,  it  was  objected,  that  the  bill  could  not  be  read,  since 
there  was  no  proof  that  it  had  been  actually  sent  in  the  letter  to  Macmaster,  or 
that  Macmaster  had  in  fact  ever  received  the  letter. 

Batlbt,  J.,  was  of  opinion,  that  the  correspondence  of  the  bill  with  the  de- 
scription contained  in  the  letter  addressed  to  Macmaster,  aflforded  a  presumption 
that  both  found  their  way  to  him.  Afler  the  bill  had  been  read,  the  learned 
judge  intimated  that  it  would  be  necessary  to  prove  that  the  product  of  the  bill 
actually  came  into  the  hands  of  the  assignees,  with  a  knowledge,  on  their  part, 
of  the  purposes  for  which  the  bill  was  destined. 

Being  unable  to  prove  this,  the  plaintiff  was  non-suited. 
*lin   *^^^^^^*  ^-  ^'*  ^^  MbotU  for  the  plaintiff. 
-I    Scarlett  and  Comyn  for  the  defendant. 


HILL  V.  IDLE. 

The  phintiff  having  conveyed  Fiench  vrmsM  ftom  Oporto  to  Engiaiid  for  the  defendant,'  it  is  incum- 
bent on  the  defendant  to  procare  an  order  for  their  landing  from  the  lords  of  the  treasuiy,  and  the 
plaintiff  is  entitled  to  recover  for  denramge,  during  the  delay  oeoessaiy  for  die  obtaining  such 
Older. 

Assumpsit  for  not  taking  certain  wines  from  on  board  the  plaintiff's  ship 
within  a  reasonable  time,  and  indebiiattM  assumpsit  for  demurrage. 

The  plaintiff,  a  ship-owner,  had  conveyed  for  the  defendants  six  hogsheads 
of  French  wines,  from  Oporto  to  London:  there  was  no  charter-party.  The 
ship  arrived  in  the  port  of  London,  on  the  8d  of  July;  all  the  cargo,  except  the 
defendant's  wines,  had  been  takeh  out  by  the  proprietors  on  the  12th,  and  the 
defendants,  on  the  18th,  were  served  with  a  protest  for  neglecting  to  remove 
the  wines,  which  were  not  removed  till  the  6th  of  August. 

For  the  defendants  it  was  contended,  that  since  upon  the  importation  of 
French  wines  into  this  country,  from  some  intermediate  port,  as  Oporto,  a  spe- 
cial order  from  the  Lords  of  the  Treasury  is  necessary  before  the  wines  can  be 
*  1 121  ^^^»  i^  ^^  ^incumbent  on  the  ship-owner  to  have  procured  such  order. 
•^  Lord  Ellenborodgh  was  of  opinion,  that  it  was  clearly  incumbent 
on  the  person  whose  conduct  created  the  necessity  of  such  an  order,  to  take  the 
proper  steps  to  procure  it« 

It  was  afterwards  contended,  that  at  all  events  the  defendants  were  to  be  al- 
lowed a  reasonable  time  for  procuring  such  special  order  from  the  Lords  of  the 
Treasury. 

But  Lord  Ellknborouoh  held,  that  since  the  duty  resulted  from  the  impor^ 
tation  of  the  wines  under  particular  circumstances,  which  occasioned  the  re- 
straint, it  was  the  business  of  the  importer  to  remove  that  restraint  which  had 
been  caused  by  his  own  conduct,  and  that  the  case  did  not  involve  any  question 
as  to  reasonable  time. 

Verdict  for  the  plaintiff,  for  the  amount  of  eighteen  days'  demurrage.(a) 

OarroWf  A.  G.,  and  Lawes^  for  the  plaintiff* 

Fork  and  Marryatt  for  the  defendant. 

(•)  See  Rodgert  y.  Forester,  2  Campb.  483;  and  Burmesier  v.  Hodgson,  2  Campb.  488. 


•113]  •WHITE  V.  CHAPMAN. 

A  foctor  who  has  been  guilty  of  groas  misconduct  in  selling  the  goods  of  his  principal,  is  not  entitled 
to  deduct  for  oommiaion  in  an  action  for  money  had  and  xeoei^  to  the  use  <n  hn  principal. 

Assumpsit  for  tlnur  sold  and  delivered,  and  for  money  had  and  received. 
The  defendant  had  sold  flour  to  several  persons,  informing  them  that  he  sold 
by  commission  for  another,  but  without  communicating  the  name  of  his  princi- 
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pal.  The  flour  was  afWrwards  sent  to  the  different  vendees  of  Chapman  br 
White. 

Lord  Ellenborough  was  of  opinion,  that  the  plaintiflf  could  not  recover 
against  Chapman,  for  goods  sold  and  delivered  to  him,  but  that  he  might  re- 
cover such  sums  as  he  could  prove  Chapman  to  have  received  in  payment  for  the 
flour,  from  the  different  vendees,  though  still  the  defendant  .would  be  entided 
to  deduct  the  amount  of  his  commission  on  the  sales,  unless  indeed  it  appeared 
that  he  had  grossly  misconducted  himself  as  an  agent;  for  in  such  cases  it  had 
been  held,  that  a  factor  could  not  deduct  for  commission. 

The  cause  was  aAerwards  referred. 

Garrowy  A.  6.,  and  JE.  Lawes^  for  the  plaintiflT. 

Park  and  Mbott  for  the  defendant. 


^MORGAN  V.  DAVISON.  ['lU 

Pnaeotiumi  of  «  biQ  of  excfaangge  at  a  coantmg  houas,  (wheie  it  k  made  payable)  between  ox  and 
wtmn  o^dock  in  the  eveoing^  k  auffident 

Assumpsit  by  the  endorsee  of  a  bill  of  exchange  against  the  drawer.  The 
bill  was  made  payable  at  Herring  and  Richardson's,  Copthall  Court,  London. 

The  plaintiff' proved  presentment  at  Herring  and  Richardson's,  (who  were 
not  bankers)  in  Copthall  Court,  on  the  day  when  the  bill  became  due,  between 
six  and  seven  in  tlie  evening,  when  no  one  was  there  but  a  giri  left  to  take  care 
of  the  counting-house. 

Lord  Ellenborouoh  held  that  this  was  a  sufficient  presentment,  the  hour 
was  not  an  improper  one,  and  the  holder  might  reasonably  expect  to  find  the 
party  in  his  counting-house  at  that  time. 

Topping  for  the  plaintiff*. 

Scarlett  for  the  defendant. 


•DAVIS  V.  REYNOLDS.  [•!  15 

Goods  conngned  to  A.  upon  tfieir  airiva]  are  hnded  on  the  defendant's  wharf;  die  plaintiff  in  an 
action  of  dover,  may  prove  his  title  by  parol,  alfliough  the  biD  of  lading  whidi  has  been  endoned 
to  faim  cannot  be  racenred  in  efidenoe  tor  want  of  a  stamp. 

The  vendor  of  goods  having  taken  the  vendee's  aooeptanoe  in  payment,  cannot  slop  tfie  goods  in 
tranntu,  nnleai  the  bill  has  been  diohonooied. 

Trover  for  nineteen  mats  of  flax.  Cowper  and  Go.  in  London  had  bought  of 
Peacock  and  Co.,  who  resided  in  the  north  of  England,  the  flax  in  question, 
which  had  been  consigned  to  Cowper  and  Co.  and  landed  on  the  defendant's 
wharf  in  London.  Cowper  and  Co.  had  transmitted  to  Peacock  and  Co.  their 
acceptance  for  the  amount,  and  had  sold  the  flax  to  the  plaintiff*,  who  had  paid 
them  the  amount  and  taken  a  receipt.  The  bill  of  lading  was  tendered  in  evi- 
dence, but  rejected  for  want  of  stamp. 

BoUand^  for  the  defendant,  objected,  that  no  property  had  been  proved  in  the 
plaintiff;  the  proper  evidence  of  transfer  would  have  been  the  endorsement  of 
the  bill  of  lading,  which  was  not  in  evidence. 

Lord  Ellenborouoh,  C.  J. — The  right  of  possession  follows  the  right  of 
property.  When  the  goods  arrived  at  the  wharf,  they  were  delivered  to  the 
wharfinger  as  the  bailee  for  the  benefit  of  the  person  entided.  At  that  time 
Cowper  and  Co.  were  entided,  for  they  had  paid  their  accepted  bill  for  the 
goods,  which  does  not  appear  to  have  been  dishonoured:  they  had  thereby  ac- 
quired a  right  of  property  which  they  were  competent  to  assign. 

*BoUand  cited  Hunt  v.  fPardf  cited  3  Term  Rep.  467,  to  show  rmna 
that  the  vendor  had  a  right  to  stop  in  transitu^  unless  the  goods  were  ^ 
under  the  very  touch  of  the  vendee. 
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Lord  ELLENBOROVoif,  C.  J.  Yes,  but  here  is  the  further  fact  that  the  accept- 
ance of  Cowper  and  Co.  for  the  amount  had  been  transmitted  to  the  vendors 
Unless  70U  show  that  the  bill  was  dishonoured,  they  stood  in  the  situation  of 
paid  sellers ;  if  Cowper  and  Co.  had  not  then  the  property  in  the  ffoods,  the 
consequence  would  have  been  that  the  property  would  have  remained  in  abey- 
ance tUl  the  time  of  pa3rment  of  the  bill  had  run  out     Verdict  for  the  plaintiff. 

Park  for  the  plaintiff. 

BoUand  for  the  defendant. 


PHIPSON  V.  KNELLER. 

Tlio  drawer  of  a  biD  of  ezcfaanffe,  v^o  befixre  the  bill  beoomes  due,  sa^  **  My  residence  is  immate- 
rial, I  will  inquire  ^Hiemer  the  bin  is  paid,'^  dispenses  with  notice  of  the  dishonour. 

Assumpsit  by  the  endorsee  of  a  bill  of  exchange  aeainst  the  drawer. 
*1171       *1^bi^^  ^^y^  before  the  bill  became  due,  Kneller,  the  drawer,  upon 
-I   inquiry  made  by  the  holder,  told  him,  that  the  bill,  when  due,  would  not 
be  paid  by  the  acceptor;  and  said  he  would  not  give  his  own  address,  but  would 
call  in  a  few  days  and  inquire  whether  the  bill  had  been  paid  or  not. 

Lord  Ellenborouoh. — No  legal  proposition  can  be  more  clear  than  tliat 
where  a  party  says;  **  My  residence  is  immaterial,  I  will  inquire  whether  the 
bill  is  paid,"  he  thereby  takes  upon  himself  the  (mus  of  making  inquiry  and 
dispenses  with  notice.  Verdict  for  the  plaintiff. 

GarroiOf  A.  G.\  and  Dehany^  for  the  plaintiff. 

Marryatt  for  the  defendant.  • 


ALLDRED  v.  HALLIWELL. 

In  an  action  finr  a  penalty  against  the  master  of  a  coal  yessel,  ibr  the  delivery  of  a  ticket  before  die 
aimal  of  the  Tessel,  the  copy  of  the  certificate  delivered  to  the  derk  of  tiie  market,  describing  the 
defendant  as  master  of  the  ressel,  is  not  sufficiflBt  evidenoe  to  prove  a  sending  by  the  defend^t 

But  (sembU)  a  sending  by  him  would  be  presumed,  on  fiirther  proof  that  he  was  master  of  the 


After  die  pbdndflTs  case  has  been  dosed,  the  Court  will  not  allow  him  to  remedy  a  defect  in  his 
evideoee,  onfess  it  has  oceuired  £nom  inadvettancy  on  the  part  of  his  counsel. 

Debt  to  recover  a  penalty  of  50/.  under  the  sL  47,  G.  3,  sess.  2,  c.  68,  s.  24, 
for  having  delivered  a  ticket  to  the  derk  of  the  market  before  the  arrival  of  a  cool 
vessel. 

*1181       *^^  appeared  that  the  Brompton  had  arrived  at  Blackwall  on  the  SOth 
^  of  November,  and  in  the  Pool  December  Ist;  and  that  a  copy  of  tiie 
certificate  of  the  fitter  of  the  coals  had  been  delivered  to  the  clerk  of  the  coal 
market  on  the  30th  of  November. 

In  this  document  HalliweU  the  defendant  was  described  as  the  master  of  the 
Brompton. 

AAer  the  plaintiff's  case  had  been  dosed — Qumey^  for  the  defendant,  objected, 
that  this  was  insufficient  to  charge  the  defendant  as  the  master. 

The  Mtomey  General  contended,  that  this  document,  which  had  been  deli- 
vered under  the  statute,  was  evidence  to  prove  a  sending  by  Halliwell,  and  that 
if  it  were  not,  the  statute  would  be  in  effect  repealed,  since  it  would  be  impos- 
sible to  prove  a  personal  sending  by  the  master. 

Lord  Ellenborouoh.— Prove  him  to  be  the  captain  of  the  Brompton,  and 
then  it  will  be  presumable  that  he  sent  it,  the  statute  is  defective  in  not  providing 
that  the  certificate  shall  be  evidence. 

The  Mtomey  General  then  offered  to  prove  that  the  defendant  was  captain 
of  the  vesseL 

Oumey.  This  is  too  late  afler  the  plaintiff's  case  has  been  dosed. 
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*Lord  Ellenborouoh. — If  the  omission  occurred  from  inadvertence  on  p«|  ^g 
the  part  of  the  plaintiff's  counsel,  I  will  hear  the  witness,  but  not  otherwise.  ^ 

The  Attomeu  Oeneral  admitting  that  the  witness  was  not  named  in  his  brief, 
and  that  there  had  been  no  intention  to  call  him  originally;  the  plaintiff  was 
non-suited. 

Garrow,  A.  G.,  and  Adolphus^  for  the  plaintiff. 

Gumey  for  the  defendant. 


HUGHES  V.  KING. 

A  bond  given  for  the  paxpoas  of  ncuring  certain  conlhionB  to  1w 

leqimei  ft  20«.  fliunp  only,  and  not  an  oit  ««tA>reiii  atamp. 

Debt  on  bond.  The  condition  recited,  that  the  defendant  had  sold  a  term  of 
21  years  in  the  Stai  and  Garter  public  house  for  1000/.,  and  contained  {inter 
alia)  a  stipulation  on  the  part  of  the  defendant,  not  to  convert  the  King's  Arms 
public  house,  which  belonged  to  him,  into  a  t&tne  vaulia^  under  a  penalty  of 
600/. 

*Plea8:  1.  Non  est  factum;  2.  That  the  defendant  had  not  con-  r^^oQ 
verted  the  King's  Arms  into  a  wine  vaults.  ^ 

The  bond  was  stamped  with  a  20«.  stamp. 

Jervis  objected  that  under  the  stat.  48  G.  8,  c.  140,  schedule,  tit.  Bond,  a  2/. 
stamp  was  necessary,  since  it  was  either  a  bond  for  the  payment  of  the  penalty^ 
or  for  the  repayment  of  part  of  the  sum  advanced. 

Lord  Ellenborouoh  held,  that  the  bond  in  question  was  not  within  either 
of  the  descriptions  alluded  to.  It  could  not  be  termed  a  security  for  a  definite 
sum,  when  it  was  a  penalty,  which  might  cover  a  number  of  breaches,  and 
where  the  sum  itself  was  payable  only  upon  a  contingent  event;  neither  was  it 
for  the  repayment  of  a  definite  sum.  Verdict  for  the  plaintiff. 

Garrow,  A.  G.,  Mhott,  and  Comyns^  for  the  plaintiff. 

Jervis  for  the  defendant. 


*WATSON,  and  his  Wife,  Administratrix  of  MAXWELL,  v.  KING.  [*121 

Where  a  veasel  is  proved  to  have  aaibd,  and  haa  not  been  heaid  of  for  two  or  three  yean,  it  ia  to  be 
presumed,  that  she  is  lost,  but  at  what  time  an  individual  who  aailed  on  board  of  auch  vessel 
perished,  is  to  be  collected  by  the  juiy  from  the  particQlar  drcumstanoes  of  the  cue.  A  power  of 
attorney  authorizing  the  adeofaveMjia  revoked  by  the  death  of  the  owner.  The  plamtiirmBy 
rooover  for  a  fractional  part  of  a  diip,  in  an  action  of  trover. 

Troveb  for  three-fourths  of  the  vessel  Litde  William. 

Maxwell,  the  owner  of  three-fourths  of  this  vessel,  sailed  in  the  ship  Effort 
for  Bermudas,  in  May,  1813,  having  first  empowered  Ward,  the  owner  of  the 
Effort,  by  a  power  of  attorney,  to  sell  his  interest  in  the  Little  William.  Max- 
well sailed  from  Jamaica  in  the  spring  of  1814,  with  many  more  merchant  ships, 
under  convoy  for  England.  From  the  1st  of  March,  1814,  to  the  0th,  the  con- 
voy met  with  strong  gales  and  tempestuous  weather,  and  on  the  night  of  the 
0th,  the  Effort  parted  from  the  rest  of  the  convoy  m  thick  weather,  and  had  not 
since  been  heard  of.  There  was  another  heavy  gale  on  the  20tfi  of  March. 
One  of  the  vessels  sailing  with  the  same  convoy  did  not  arrive  in  England  till 
the  middle  of  August.  Upon  the  8th  of  June  in  the  same  year,  Wanl,  under 
the  authority  of  the  power  of  attorney,  sold  Maxwell's  interest  in  the  Litde 
William  to  the  defendant. 

Topping,  for  the  defendant,  insisted  that  it  was  incumbent  on  the  plaintiffs  to 
prove  the  letters  of  administration,  and  that  they  could  not  *recover  a  r«|22 
fractional  part  of  the  vessel  in  an  action  of  trover. 

But  Lord  Ellenborouoh  over-ruled  botli  the  objections,  observing,  as  to  the 
first,  that  ^  profert  had  been  made  of  the  letters  of  administration,  (which  were 
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in  coart)  and  on  the  second  referring  to  the  case  of  nSddison  v.  Overend^  6  T. 
R.  766. 

Topping  then  contended  that  the  death  of  Maxwell  had  not  been  sufficiently 
proTed,  and  that  even  supposing  him  to  have  died  before  the  8th  of  June,  the 
death  did  not  revoke  the  power  of  attorney. 

Lord  Ellbnborovoh,  referring  to  the  case  of  Pater  son  v.  Black,  Marshall 
on  Insurance,  781,  observed  that  this  was  the  kind  of  proof  of  loss  usually  given 
in  actions  against  insurers,  where  the  vessel  is  proved  to  have  sailed,  and  has 
not  been  heard  of  for  two  or  three  years.  His  Lordship  afterwards  informed 
the  jury,  that  it  might  be  assumed  that  at  that  time  Maxwell  was  dead;  but  that 
it  was  for  their  consideration,  whether  he  was  dead  on  the  8th  of  June,  1814, 
when  the  sale  was  effected  by  Ward;  that  if  they  were  of  opinion  that  Maxwell 
died  before  that  day,  then  the  power  of  attorney  had  been  revoked  by  the  death, 
and  they  ought  to  find  for  the  plaintiff,  otherwise  for  the  defendant 

Verdict  for  the  plaintiff. 
♦i9Qi    *GarroWy  A.  G.,  and  Campbells  for  the  plaintiff. 
lz3J    T(^ifig  and  Toddy  for  the  defendant. 

The  Court  of  K.  B.  in  the  ensuing  term  refused  a  rule  nisi  for  a  new  trial. 


HERVEY  and  Others,  Assignees  v.  LIDDIARD. 

A.  ahoitiy  befine  hia  bankruptcy  draws  a  bill,  and  having  nwcurod  it  to  be  diaoocmted,  gi^vs  B.,  a 
creditor,  an  ocdnr  to  receive  tbe  amount  which  he  direoto  &,  who  diaoountB  the  bill,  to  transmit  ta 
B.;  whilst  iSae  money  is  in  the  hands  of  the  carrier,  A.  oommitB  an  act  of  bankruptcy;  B^  who 
afterwards  reoervea  the  money,  is  liable  to  A.*s  assignees. 

AbsuMPsiT  by  the  assignees  of  M.  B.  Hervey  and  J.  W.  Hervey,  bankrupts, 
to  recover  the  sum  of  339/.  which  had  been  received  by  the  defendant  under 
the  following  circumstances. 

M.  B.  Hervey,  and  J.  W.  Hervey  were  bankers,  at  Rochford,  and  also  at 
Billericay,  in  Essex.  J.  W.  H.  had  opened  a  linen-draper*s  shop  in  London, 
and  had  become  indebted  in  a  larger  amount  than  the  sum  in  dispute  to  the  de- 
fendant Liddiard,  a  linen-draper  in  London.  In  part  payment  of  this  debt,  J 
W.  H.  drew  a  bill  on  Jemmett  and  Co.,  bankers  in  Kent,  and  through  the  me- 
dium of  one  Wade,  procured  the  bill  to  be  discounted,  and  Wade  agreed  to  send 
the  amount  to  the  Geoige  Inn,  in  the  Borough,  for  the  use  of  J.  W.  Hervey. 
•1241  *'^^®  ^^  ^^  discounted  on  the  16th  of  May;  on  the  17th,  J.  W. 
^  Hervey  committed  an  act  of  bankruptcy,  and  leA  the  kingdom,  havi  g 
first  given  to  Liddiard  an  order  to  receive  the  money.  The  money  arrived  in 
London  on  the  18th,  and  on  the  19lh  it  was  received  by  Liddiard's  porter.  On 
the  8th  of  July  a  joint  commission  issued  against  M.  B.  Hervey,  and  J.  W. 
Hervey,  by  virtue  of  which  the  plaintiffs  claimed. 

Park,  for  the  defendant,  contended,  that  since  the  order  for  the  receipt  of  the 
money  had  been  given  by  J.  W.  Hervey  to  Liddiard  several  days  before  his 
bankruptcy,  he  was  virtually  in  possession  of  the  money  before  the  bankruptcy, 
although  it  was  not  in  fact  received  till  the  19th. 

But  Lord  Ellenborouoh  was  of  opinion  that  whilst  the  money  remained  in 
the  hands  of  the  carrier,  the  property  remained  unaltered.  If  before  the  deli- 
very,  the  notes  had  been  lost,  the  loss  must  have  fallen  upon  J.  W.  Hervey, 
and  not  upon  the  defendant,  consequently  the  property  passed  to  tlie  assignees^ 

verdict  for  the  plaintiff 

GarroWf  A.  G.,  and  F.  PoUock,  for  the  pl^tiff. 

Park  for  the  defendant. 
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•SPLITGERBER  v.  KOHN.  [♦WS 

Tfa»Bii&H>ora  proniMwny  note,  payable  at  a  ipeafied  tune  after  agfatfat  Ihe  time  of  naksig  it 
wiitea  in  the  maigin,  '^  accepted  by  myaelf;*'  tbeee  woida  ooDstitQte  no  part  of  tiie  oiigmal  aaatiu* 
ment,  and  need  not  be  noticed  in  the  dedaration. 

Assumpsit  by  the  endorsee  of  a  promissory  note  against  the  maker. 

The  note  was  made  in  Prassie,  payable  seven  days  after  sight. 

GarroWf  A,  O.,  objected  that  in  the  margin  of  the  note  the  words  were  added 
M  accepted  on  myself  "  **  payable  every  where,"  and  that  this,  which  was  mate- 
rial, since  it  altered  the  nature  of  the  note,  ought  to  have  been  declared  on.     But 

Lord  Ellknborovoh  held,  that  these  words  constituted  no  part  of  the  origi- 
nal instrument;  their  effect  was  merely  to  supply  an  acknowledgment  of  £e 
sight  of  the  bUl,  and  that  although  the  entry  was  in  fact  contemporaneous  with  th€ 
note  itself,  in.  point  of  law  its  effect  was  subsequent.      Verdict  for  the  plaintiff. 

Park  and  Topping  for  the  plaintiff. 

Garrow^  A.  G.,  and  Heathy  for  the  defendant 


♦FENTON  V.  HOLLOWAY.  [*126 

In  an  action  for  worii  and  labour,  proof  that  the  pibdntifiTwafl  m  a  atate  of  intoxication  when  he  signed 
that  which  ia  inaiafeed  on  by  the  defendant  aa  an  agreement,  diiipenaea  with  the  neoeaaity  of  pro* 
dndngit 

Assumpsit  for  work  and  labour. 

The  plaintiff  proved  work  to  have  been  done  by  him  for  the  defendant,  but 
it  appeared  that  an  agreement  in  writing  had  been  entered  into  between  tlie 
parties  relating  to  this  work. 

Garrow,  A.  G.,  for  the  defendant,  objected  that  the  agreement  ought  to  be 
produced.  But  the  same  witness  who  stated  the  existence  of  the  agreement, 
stated  also  that  Fenton  when  it  was  executed  was  in  a  state  of  intoxication,  and 
that  the  defendant  had  afterwards  refused  to  produce  it  upon  the  plaintiff's  re- 
quest. 

Lord  Ellenborough  then  ruled,  that  the  instrument  was  to  be  considered  as 
a  nullity,  and  that  it  was  unnecessary  to  produce  it. 

The  validity  of  the  contract  was  afterwards  established  on  the  part  of  the 
defendant,  and  having  paid  money  into  court,  to  tlie  amount  agreed  upon,  he 
had  A  verdict. 

Park  for  the  plaintiff. 

GarroWf  A.  G.,  for  the  defendant. 


♦ELTON  i;.  JORDAN.  [♦IST 

An  infirmity  which  rendere  a  hone  leaa  fit  ibr  pieaent  nae  and  oonirenienoe,  la  an  rniaonndneai;  it 
ia  not  eaaential  that  the  infinnity  ahould  be  of  a  pennanent  nature. 

Action  on  a  warranty  of  a  horse. 

The  evidence  of  the  plaintiff's  and  defendant's  witnesses  was  very  contradic- 
tory; but  one  of  the  witnesses  for  the  defendant  admitted  that  he  had  bandaged 
one  of  the  fore  legs  of  the  horse,  but  not  the  other,  because  the  one  was  weaker 
than  the  other.     The  horse  had  been  warranted  sound. 

Lord  Ellenborough. — To  constitute  unsoundness,  it  is  not  essential  that  the 
infirmity  should  be  of  a  permanent  nature;  it  is  sufficient  if  it  render  th^  animal 
for  the  time  unfit  for  service,  as,  for  instance,  a  cough,  which  for  the  present 
renders  it  less  useful,  and  may  ultimately  prove  faul.  Any  infirmity  which 
renders  a  horse  less  fit  for  present  use  and  convenience,  is  an  unsoundness. 

The  jury  found  accordingly 

Garrow,  A.  G.,  and  Marryatt^  for  the  plaintiff. 

Topping  and  Scarlett  for  the  defendant. 
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•128]  ♦DICKENSON  v.  LILWAL  and  Others. 

Bytfaficortomof  tfie  lot  pronriQntnide,theautliaritjrof  the  broker  to  aeH  the  goods  of  his  principd, 
(m  the  abnnoe  of  ipectal  authori^  to  the  ooDtraiy)  expires  with  the  dm  on  which  it  is  giveii. 

Qaurr e,  whether  the  boaght  and  sold  notes  made  by  a  broker  are  not  suflkient  to  satisfy  the  statute 
of  frauds,  although  be  makes  no  entiy  in  his  book. 

Assumpsit  on  an  alleged  breaeh  of  a  contract,  to  deliver  goods  bargained  and 
sold. 

The  defendants,  on  the  30th  of  June,  had  authorized  Grainger,  their  broker, 
to  sell  for  them  a  quantity  of  Irish  butter,  which  they  expected  from  Ireland. 
On  the  6th  of  July,  Grainger,  without  any  intermediate  communication  with  his 
principals,  sold  to  the  plaintiff  250  firkins  of  butter,  at  the  rate  specified  by  his 
employers.  He  made  no  entry  of  the  sale  in  his  own  book,  but  shortly  after- 
wards made  a  note  in  the  following  terms,  which  he  took  to  the  defendants. 

•*  Sold  for  Lilwal  and  Co.,  to Dickenson,  260  firkins  of  Hunt's  Waterfoid 

butter,  at  100«.,  for  the  best  quality,  and  the  usual  difference  for  inferior  quality ; 
shipped  in  the  month  of  July,  and  payable  by  bill  at  two  months,  &c." 

Lilwal  and  Co.  dissented  from  the  contract,  on  the  ground  that  their  agent 
was  not  authorized  to  make  it  without  a  more  recent  (mler,  and  Grainger  tore 
the  note,  and  upon  the  trial  gave  parol  evidence  of  the  contents. 
*1291  *^orkj  for  the  defendants,  contended,  that  m  order  to  satisfy  the  statute 
J  of  frauds,  it  was  necessary  that  the  broker  should  make  an  entry  of  the 
contract  in  his  own  books,  and  that  a  sold  note  was  not  sufficient,  and  cited 
Hmde  y.  WhUehoustj  7  East,  658. 

Garrowt  A.  G.,  for  the  plaintiff. — If  it  had  been  held  that  the  broker  was 
bound  to  make  an  entry  in  his  own  book  in  the  first  instance,  it  might  have  been 
a  rule  of  great  convenience,  but  this  is  not  necessary ;  the  broker  has  made  a 
complete  record  of  the  contract,  by  making  a  complete  sold  note,  and  the  de» 
fendants  having,  by  their  conduct,  prevented  the  execution  of  the  contract,  it 
was  nugatory  to  multiply  copies. 

LfOrd  Ellbnborouoh.— In  the  case  of  JSinde  v.  Whitehouse^  the  entry  in 
the  book  was  considered  as  the  contract,  and  the  bought  and  sold  notes  were 
merely  evidence  of  it  That  case  docs  not  go  the  length  of  deciding,  that  where 
no  entry  is  made  in  the  broker's  book,  the  bought  and  sold  notes  may  not  be 
sufficient  to  satisfy  the  statute.  I  do  not  know  that  the  question  in  the  present 
form  has  been  brought  before  the  consideration  of  the  court,  and  therefore  I  will 
reserve  the  point  Any  memorandum  of  the  contract  is  sufficient  to  save  the 
statute  of  frauds,  although  each  party  may  not  have  the  producible  benefit  of  it. 
♦laoT  *The  defendant  afterwards  proved,  by  the  concuvrent  testimony  of  a 
great  number  of  Irish  provision  merchants  and  brokers,  that  according 
to  the  established  practice  and  usage  of  the  trade,  the  authority  of  the  broker  (as 
between  himself  and  his  principal)  to  sell,  expires  with  the  day  on  which  me 
authority  is  given,  unless  it  be  extended  by  some  special  authority  to  a  future 
day,  and  that  it  had  been  the  usual  course  for  the  broker  to  apply  for  a  renewed 
authority  from  his  principal  ev^ery  morning. 

The  custom  having  been  fully  established,  the  counsel  for  the  plaintiff  elected 
to  be  non-suited. 

The  Attorney  General  and  Campbell  for  the  plaintiff. 

Park  for  the  defendant 


MACDOUGLE  v.  The  ROYAL  EXCHANGE  ASSURANCE  CO, 

To  oonstitate  a  utrandin^,  it  is  essential  that  the  w»d  Aoald  be  statioiaiy,  dte  stiiking  on  a  rock 
wheie  the  vessel  mmams  fiir  a  mumte  and  a  half  only,  is  not  a  stiandins,  though  Ae  thereby  n 
oeives  an  injuiy,  which  eventually  pratves  6taL 
VOL.  II.  8 
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Assumpsit  on  a  policy  of  assurance,  the  loss  alleged  by  stranding. 

Soon  after  the  vessel  had  sailed  from  New  Grimsby,  she  struck  upon  a  sunken 
rock,  and  lay  there  upon  *her  beam  ends  for  a  minute  and  a  half,  when  r«|q| 
she  was  released  and  proceeded  on  her  voyage.  The  plaintiff  was  about  L  ^^^ 
to  show  that  in  consequence  of  this  accident  the  cargo  was  ultimately  lost. 

Lord  Ellenborouoh. — Before  you  inquire  into  the  effect,  you  must  establish 
the  cause  as  stated  in  the  declaration,  that  is  a  stranding.  A  striking  is  not  suffi- 
cientv  it  is  merely  temporary,  or  as  it  has  been  vulgarly  described,  a  touch  and 
go;  but  in  order  to  constitute  a  stranding,  the  ship  must  be  stationary. 

The  jury,  which  was  a  special  one,  declared,  Uiat  they  entertained  no  doubt 
upon  the  subject,  and  the  defendant  had  A  verdict 

Scarlett  and  Ifeaih  for  the  plaintiff. 

Garrou\  A.  G.,  for  the  defendant. 

The  Court  of  King's  Bench,  in  the  ensuing  term,  refused  to  grant  a  rule  nttft, 
for  a  new  trial. 


*REED  and  Another  v.  JAMES.  f*132 

Qtfore,  Whether  in  an  action  by  the  awignees  of  a  bankropt,  the  petitioning  creditor  is  compellabie 
in  a  conrt  of  law  to  produce  the  bill  of  exchange  dravoi  and  enaomd  by  the  bankrupt,  an  whidi 
the  [Ktitioning  creditor's  debt  is  founded. 

A  petitioning  creditor  called  for  the  mere  puipose  of  prododng  such  a  docament,  cannot,  ahhougfa 
he  has  been  swoni,  be  cmss  OTaminnd  bjr  toe  defenoant. 

Trover  by  the  plaintiffs  as  assignees  of  Baker  and  Cawthome,  bankrupts. 

The  action  was  brought  to  recover  the  value  of  a  quantity  of  utensib,  used  in 
the  brewery  of  the  bankrupts. 

^  Notice  having  been  given  to  prove  all  the  ingredients  of  bankruptcy.  Tinson, 
the  petitioning  creditor,  was  called  and  sworn,  and  was  then  called  vtpon  to  pro- 
duce the  bill  of  exchange  drawn  and  endorsed  by  the  bankrupts,  which  consti* 
tuted  the  petitioning  creditor's  debt. 

Tinson,  protesting  against  the  production  of  the  bill,  addressed  the  court,  to 
know  whether  he  was  obliged  to  produce  it. 

Lord  Ellenborouoh. — I  do  not  know  the  relation  in  which  you  stand  to  the 
parties,  but  you  cannot  with  propriety  withhold  the  instrument.  1  cannot 
however  do  more  than  advise  you  to  exercise  a  sound  discretion  on  the  subject, 
and  it  will  be  for  the  Lord  Chancellor  afterwards  to  deal  with  the  case  accord- 


Tinson  then  produced  the  bill. 

♦The  Attorney  Xleneral  contended,  that  he  had  a  right  to  cross-exa-  r«|qq 
mine  Mr.  Tinson  for  the  defendant,  since  he  had  been  sworn,  and  some  ^ 
proof  had  been  derived  through  him  in  furtherance  of  the  plaintiffs'  case. 

Lord  Ellenrorovgh. — The  plaintiff  could  not  by  calling  the  petitioning 
creditor  make  him  a  witness,  and  if  the  defendant  had  not  objected  to  him,  I 
should  not  have  permitted  him  to  give  evidence. 

A  question  afterwards  arose  as  to  the  validity  of  the  petitioning  creditor's  debt, 
which  was  reserved  for  the  opinion  of  the  court.  Verdict  for  the  plaintiff. 

Park,  Espina88t,  and  Brougham  for  the  plaintiff. 

Garrow,  A.  G.,  Richardson,  and  Scarlett,  for  the  defendant. 


«REED  and  Another  v.  JAMES.  [*134 

The  assignees  of  a  bankrupt  may  recover  as  for  money  had  and  receded  againrt  the  defendant  who 
took  the  goods  of  the  banknipt  in  executim,  (aib?  an  act  of  benkniptcy)  and  then  took  the  g^^ 
under  a  bill  of  sale  from  the  sherifi^  although  no  monev  was  actually  paid. 

4  bankrupt  in  au  action  by  the  assignees  against  a  judgment  creditor  who  has  taken  the  g<oodi  ol 
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the  bankrapt  in  execution,  is  competent  to  pra^  that  the  creditor  knew  thai  Uie  bankrapt  was 
inaolYent  at  the  time  of  the  ezecutian. 
h  m  oonmetent  to  the  asBignees  of  a  bankrupt,  upon  the  trial,  to  repudiate  an  insufficient  act  on 
which  me  ooauniaBion  is  founded,  and  resort  to  better. 

Assumpsit  by  and  against  the  same  parties  to  recover  money  had  and  re- 
ceived by  the  defendant  to  the  use  of  the  assignees. 

The  defendant  had  on  the  0th  of  July,  1814,  (eight  days  after  the  acts  of 
bankruptcy,)  sued  out  execution  on  a  warrant  of  attorney  executed  by  the  bank- 
rupts in  the  preceding  March.  The  sheriff  took  possession  of  the  goods  of  the 
bankrupts  and  executed  a  biU  of  sale  of  them  to  the  defendant  for  800/.  It  was 
objected  for  the  defendant,  that  the  form  of  action  should  have  been  trover  and 
not  assumpsit  for  money  had  and  received,  since  no  money  had  in  fact  been  paid 
into  the  hands  of  the  defendant,  and  a  case  was  cited,  in  which  the  Court  of 
King's  Bench,  had  recently  decided,  that  the  pecuniary  form  of  action  could 
not  be  supported  by  a  lodger  against  the  tenant,  for  permitting  the  superior  Land- 
lord to  distrain  tlie  goods  of  the  lodger. 

For  the  plaintiffs  it  was  answered,  that  the  sheriff  had  certified  on  the  bill  of 
sale,  that  he  had  sold  the  goods  for  800/.;  if  the  sale  had  been  to  a  stranger,  i. 
i|i  dear  that  this  would  have  been  the  proper  form  of  action;  and  here  the  trans- 
«13S1  ^^^^^^  ^^  ^®  ^^^^  ^  effect,  although  the  defendant  Mid  not  take  the  mo- 
J  ney  out  of  his  pocket,  merely  tliat  it  might  be  returned  thither  by  the 
sheriff. 

Lord  Ellenborovoh  was  of  opinion,  that  the  action  was  maintainable  in  its 
present  form,  although  tiover  might  have  been  preferable.  Under  the  circum- 
stances, the  sheriff  might  have  returned yiertyict.  His  lordship  added,  that  he 
would  reserve  the  point,  though  he  did  not  think  it  was  attended  with  much 
doubt. 

One  of  the  bankrupts  having  been  caUed  to  prove  that  the  defendant  knew 
their  insolvency  at  the  time  when  the  execution  was  issued, 

Oarrown  A.  6.,  objected,  that  he  was  incompetent  to  prove  the  fact,  since 
he  could  not  be  called  either  to  afiirm  or  dis-affirm  his  own  bankruptcy,  and 
could  not  be  called  to  defeat  a  judgment. 

But  Ijord  Ellenborouoh  said,  that  he  was  competent  to  do  this  in  many  in- 
stances, and  that  the  rule  was  restricted  to  evidence,  affirming  or  dis-affirming 
the  bankruptcy. 

The  Attorney  General  offered  to  prove  that  the  act  of  bankruptcy,  on  proof 
of  which  the  parties  had  been  declared  bankrupt,  was  a  concerted  act;  but  the 
plaintiffs  having  proved  another  act  of  bankruptcy  which  stood  unimpeached, 
*13A1       *^r^  Ellbnborough  was  clearly  of  opinion,  that  they  might  repudiate 
•J   the  insufficient  acts,  and  rely  upon  those  which  were  better. 

Park^  Espinasae,  and  Broughcmij  for  the  plaintiffs. 

Garrow^  A.  G.,  and  Scarlett^  for  the  defendant. 

In  the  ensuing  term,  the  Court  of  K.  B.  granted  a  rule  nin  for  a  new  trial, 
on  a  question  arising  on  the  petitioning  creditor's  debt  only. 


BOVILLE  and  Another  v.  BRADBURT. 

h  ii  to  be  premuned  that  a  broker  who  has  bonsht  goods  fcr  his  piind^  has  done  evexy  thing  r^ 
qjoiaite,  according  to  the  usual  couiae  of  deiSng  finr  the  completion  of  the  puxdiaae. 

Special  assumpsit  against  the  defendant,  who  acted  as  broker  to  the  plain- 
tiffs, (and  who  had,  according  to  their  direction,  purchased  a  large  quantity  ol 
cotton  for  them,  which  lay  in  the  warehouse  of  Uie  East  India  Company,)  for 
not  delivering  over  to  the  plaintiffs  the  usual  warrants. 

Where  such  goods  are  in  the  warehouse  of  the  East  India  Company,  accord- 
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ing  to  the  usual  course  of  dealing,  the  East  India  Company  deliver  a  warrant 
or  ticket  to  the  proprietor  of  such  goods,  directed  to  one  of  the  servants  of  the 
company,  which  in  suhstance  contains  a  direction  to  deliver  ^particular  r^^^uf 
goods  to  the  proprietor,  or  his  assigns,  notified  by  endorsement  upon  the  ^ 
warrant,  and  when  a  sale  is  made,  the  usual  practice  is  for  the  vendor  to  deliver 
over  the  warrant  to  the  vendee. 

The  plaintiffs  having  proved  this  to  be  the  course  of  trade,  and  having  also 
proved  that  the  defendant  had  acted  as  broker,  and  had  delivered  a  U)ught 
note  for  those  goods,  closed  their  case. 

Lord  Ellenborouoh  held  this  to  be  Kprimd  facie  case;  as  against  the  bro* 
ker  it  was  to  be  presumed,  that  he  had  received  the  warrants :  in  saying  that  he 
had  bought  the  cottons,  he  virtually  said  I  have  done  all  that  is  necessary  to  ef- 
fect a  transfer,  and  since  a  delivery  of  the  warrants  was  essential  to  a  purchase, 
it  imported  that  he  had  received  them. 

For  the  defendant  it  was  proved,  that  the  plaintiffs,  after  the  purchase,  had 
authorized  the  defendant  to  dispose  of  these  cottons,  and  that  he  had  sold  them 
accordingly.    , 

Lord  Ellbnborovoh  held  that  this  was  an  answer  to  the  action. 

Plaintiff  non-suited. 

The  Attorney  Oenerai  and  Campbell  for  the  plaintiffs. 

Topping  and  J?,  Lawea  for  the  defendant. 


•CULLEN  V.  BUTLER.  [*138 

An  avermeDt  of  Ion  by  perils  of  die  seas,  is  not  supported  by  proof  tfiat  tfie  vessel  was  sank  in  coo 
fequenoe  of  being  firad  upon  fay  another  reuei  under  a  mistake. 

Policy  of  insurance  on  the  ship  Industry — loss  alleged  by  perils  of  the  seas. 

It  appeared  that  the  vessel  fell  in  with  the  Midas,  which,  mistaking  her  for  a 
privateer,  fired  a  broadside  upon  her,  which  sunk  her. 

To  show  that  a  loss  of  this  nature  came  within  the  description  alleged, 
Richardson  cited  the  cases  of  Pickering  v.  Barclay,  2  Roll.  Abr.  248,  Abbott 
on  Shipping,  253,  and  Beaver  v.  Torruinsonj  Abbott  on  Shipping,  255. 

Lord  Ellbnborough.— This  is  a  loss  by  perils  on  the  seas,  not  of  the  seas. 
In  the  cases  cited,  the  sea  was  immediately  conducing  to  the  destruction  of  the 
vessel.  Verdict  for  the  plaintiff,  subject  to  a  motion. 

The  declaration  was  afterwards  amended,  and  a  new  trial  had. 

The  Attorney  General  and  Richardeon  for  the  plaintiff. 

Park  for  the  defendant. 


^WILLIAMS  and  Others  v.  YOUNGHUSBAND.  [  '139 

Policies  of  msurance  having  been  delivered  to  the  assignees  of  a  bankrupt,  one  of  whoni  is  smcc  dead, 
proof  of  an  application  to  the  solicitor  under  the  conuniasion  for  sudi  policies  who  did  not  know 
what  had  become  of  them,  does  not  warrant  the  admission  of  seoondaiy  evidence. 

In  an  action  for  efiecting  policies  of  insurance,  it  is  neoeasaiy  to  prove  their  existence  by  producing 
them. 

Assrmpsrr  by  Williams,  and  the  assignees  of  Hodgson,  for  insurances  effect- 
ed and  premiums  paid  by  Williams  and  Hodgson,  on  account  of  the  defendant. 

It  appeared  that  Parry,  one  of  the  three  assignees  under  the  commission 
against  Hodgson  was  dead,  and  Hodgson,  who  was  called  as  a  witness,  stated 
that  the  policies  in  question  had  been  delirered  over  to  the  assignees.  No  ap** 
plication  had  been  made,  either  to  the  surriving  assignees,  or  to  the  executors 
of  the  deceased  assignee,  but  only  to  Mr.  Pearse,  the  solicitor,  under  the  com- 
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mission,  and  the  attorney  for  the  defendant,  who  did  not  know  what  had  he* 
some  of  the  policies  in  question. 

Lord  EixEM  BOROUGH  was  of  opinion  that  this  was  not  sach  evidence  of  loss 
as  warranted  the  admission  of  secondary  evidence. 

For  the  plaintiffs  it  was  then  contended,  that  it  was  unnecessary  to  give  in 
evidence  either  the  policies,  or  to  supply  their  place  hy  secondary  evidence, 
since  their  contents  were  not  wanted. 

Lord  Ellenborovoh. — But  you  want  to  show  the  existence  of  the  policies, 
and  this  must  be  proved  by  their  production. 

*140l       ^'^'^^  plaintiffs  not  being  able  either  to  produce  the  policies  or  te 
-I  prove  them  lost,  so  as  to  entide  them  to  give  secondary  evidence,  were 

Non-suited. 

Park  and  Marryatt  for  the  plaintiff. 

CrorroWf  A.  6.,  and  Lawes^  for  the  defendant. 


ROWE  V.  OSBORNE. 

A  YendBe  of  goods  ii  haaoA  by  the  oontmct,  m  stated  in  the  note  sjgoed  fay  him,  and  delivn«d  by 

ttie  broker  vdio  ededed  ^  sale  to  the  vendor,  although  this  note  varies  fiom  the  note  delrrered 

by  die  broker  to  the  vendee. 
It  is  a  question  lor  the  juiy,  whether  the  vendee  of  ^oods  which  tnm  out  to  be  of  a  ^uali^  inferior 

to  that  which  was  stnoulated  for,  has  in  pomt  of  fiur  mercantile  dealing  given  a  notice  sufficiently 

eariy  to  the  vendor  of  his  intention  to  repodiato  the  contract 

Assumpsit  on  a  special  agreement  for  the  purchase  of  a  quantity  of  bacon; 
breach  alleged  in  not  accepting  bills  of  exchange  in  payment,  according  to  the 
agreement. 

The  contract  was  made  between  the  defendant,  a  trader  in  London,  with  the 
plaintiff,  a  dealer  in  Ireland,  through  the  medium  of  Penny,  a  broker,  who  de- 
Uvered  a  note  to  the  plaintiff  signed  by  Osborne  in  the  following  terms: 

"  March  28,  1816. 

Bought  of  Rowe  and  Co.,  through  Thomas  Penny,  one  hundred  bales  of 

*1411  P^^"^®  singed  bacon,  at  *56«.  per  cwt.  free  on  board;  weight  24  to  28 

-^  per  10  bales,  to  be  shipped  next  month,  and  drawn  for  60  days,  from  the 

date  of  the  bill  of  lading;  warranted  weight  upon  landing;  deficiency^  if  any^  to 

be  settled  by  Mr.  Penny. 

The  Attorney  General,  for  the  defendant,  objected  that  the  declaration,  which 
stated  the  clause  as  to  deficiency  as  part  of  the  contract,  varied  from  the  con- 
traet,  since  the  note  of  the  contract  sent  to  the  defendant,  by  which  alone,  as  he 
contended,  the  defendant  was  bound  contained  no  such  stipulation. 

But  Lord  Ellbnborouoh  was  of  opinion,  that  the  note  of  the  contract  given 
in  evidence,  and  which  was  signed  by  the  defendant,  was  evidence  against  him, 
that  this  was  the  real  contract. 

The  bacon  arrived  in  the  port  of  London  on  the  25tb  of  May,  and  on  the  19th 
of  July,  and  upon  a  subsequent  day,  many  bales  were  opened,  and  it  appeared 
that  the  bacon  was  not  of  the  quality  described ;  namely,  prime  singed  bacon, 
but  ill-cured,  and  that  a  considerable  portion  of  it  was  unfit  for  use ;  me  defend- 
ant, however,  made  no  objection  on  this  score,  and  communicated  no  informa- 
tbn  to  the  plaintiff  on  the  subject  tiU  the  27th  of  November  following. 

Lord  Ellenborouoh  informed  the  jury,  that  if  they  were  of  opinion  that  the 
*1421  ^^^^^  ^^  '^^  ^^  *^®  Equality  contracted  for,  they  were  to  consider 
-^  wheUier  in  point  of  fair  mercantile  dealing,  the  defendant  was  not  bound 
to  give  earlier  notice  of  his  objection  to  the  plaintiff,  in  order  that  the  latter 
might  have  taken  steps  to  redeem  himself,  and  whether  he  was  not  bound  to 
give  immediate  information  to  the  seller,  as  soon  as  he  discovered  the  defect,  or 
at  an  events,  to  repudiate  the  contract  at  an  earlier  period,  and  that  they  were  to 
give  for  their  verdict  accordingly. 

F 
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The  jury  afterwards  with  the  permission  of  the  court,  inquired  of  the  wit* 
nesses  how  much  the  value  of  the  bacon  sent,  fell  short  of  the  value  of  such  as 
had  bejn  contracted  for,  and  gave  a  verdict,  making  an  abatement  accordingly. 

Park^  Nolan^  and  Stephen^  for  the  plaintiff. 

Garrow,  A.  6.,  and  Qaselee^  for  the  defendant. 


*Assigi}ees  of  HOLLAND  and  Assignees  of  HUMBLE,  v. .  [*143 


In  an  israe  out  of  cfaanooy  to  by  a  qoeation  of  Ken,  the  tenn  is  to  be  undentood  in  its  legal  i 

which  importi  an'aulfaorily  «mer  to  pooeae  or  to  retain. 
An  order  by  A.  to  B.,  directing  the  latter  to  pay  over  to  C,  a  creditor  of  A\  the  pcoceeda  of  a  cargo 

consigned  by  A.  to  B.,  creates  no  Hen  in  faTOur  of  C. 

Issue  out  of  Chancery  to  try  whether  Holland  and  Humble,  at  the  time  sf 
their  bankruptcy,  had  any  lien  on  the  proceeds  of  the  caigo  of  the  ship  Elegante. 
Holland  and  HiTmble  were  in  partnership  at  Liverpool  and  Holland  and  Holmes 
were  in  partnership  at  Messina.  On  the  23d  of  August,  1810,  Holland  and 
Holmes  being  indebted  to  the  Liverpool  firm,  in  a  sum  exceeding  6000/.,  con- 
signed the  caigo  of  the  Elegante  to  Waring  and  Co.  at  Liverpool,  desiring  them 
to  account  to  the  i^iverpool  house  for  3000/.  part  of  the  cargo,  by  allowing  them 
to  draw  bills. 

This,  it  was  contended  by  the  plaintiff's  counsel,  created  a  lien,  and  then  the 
only  question  was,  whether  this  had  been  defeated  by  a  subsequent  countermand 
given  by  Holmes  alone. 

Lord  Ellenborough.— Before  you  inquire  whether  a  lien  has  been  divested, 
you  must  show  that  it  once  existed.  This  is  nothing  more  than  an  order  to  a 
third  person  to  pay  over  certain  proceeds,  but  there  is  no  privity  on  the  part  of 
Holland  and  Humble  to  create  a  lien  in  the  legal  sense  of  the  term,  though  Wa- 
ring, in  omitting  to  pay  over  the  proceeds,  would  have  been  guilty  of  an  infraction 
of  the  directions  sent  to  him.  I  am  to  *understand  that  the  Chancellor  r^i^^^ 
means  lien  in  its  legal  sense,  which  imports  an  authority  either  to  pos-  ^ 
sess  or  to  retain ;  but  here  the  parties,  who  were  not  privy  to  the  contract,  had 
no  authority  to  lay  their  hands  upon  the  cargo.  Plaintiffs  non-suited. 

The  Attorney  General,  Scarlett,  and  CrOBeUe,  for  the  plaintiffs. 

Park  for  the  defendant. 


WINDHAM  and  Another,  Assignees  of  Sir  WILLIAM  FLETCHER,  v. 

PATERSON. 

It  is  no  objection  to  the  petitioning  creditors'  debt,  tfiat  the  petitioning  creditora  were  in  paitnerahip 
with  the  bankrupt  in  a  particular  tranaaction,  pnnrided  the  debt  doea  not  arise  out  of  that  trana- 
actioQ. 

A  trader  who  leaivea  England  and  prooeeda  to  Ireland,  (where  he  also  carriei  on  trade)  wiih  an 
honest  intention,  compatible  with  trade,  doea  not  thereby  commit  an  act  of  bankruptcy,  aUfaoogh 
he  never  returoa,  and  although  be  leaves  no  funds  in  Eng^land  for  the  payment  of  his  debts. 

If  a  trader  leave  the  reakn  for  the  purposes  of  trade,  but  whilst  he  is  absent,  announce  his  intention 
never  to  revisit  England,  he  cotmnits  an  act  of  bsnkraptcjr  by  abaenting  hiinael£ 

A  debtor  of  a  bankrupt  is  not  warranted  in  paying  IbiMk  of  the  bankruprs  to  a  creditor,  (who  aoea 
the  bankrupt  in  the  Mayor's  Court)  upon  an  attachment  issued  against  him  as  garnishee. 

Action  by  the  assignees  of  Sir  W.  Fletcher,  a  bankrupt,  to  recover  tlie  sums 
of  200/.  and  400/.  which  had  been  paid  over  by  the  defendant  out  of  tlie  fimds 
of  the  bankrupt,  to  two  of  his  creditors  after  the  aet  of  bankruptcy. 

On  proving  the  petitioning  creditor's  debt,  it  appeared  that  Todhunter  and  Co., 
the  petitioning  creditors,  ha^  all  been  in  co-partnership  wi&  Fletcher,  in  a  con- 
tract to  supply  provisions  for  the  use  of  the  navy. 

*Garrow,  A.  G.,  for  the  defendant,  objected,  that  where  all  the  parties  r«i^g 
constituting  a  particular  firm,  are  also  in  co-partnership  with  the  bank-  ^ 
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raptv  they  cannot  be  petitioning  creditors  until  their  afTairs  have  been  brought  to 
a  settled  account. 

Lord  Ellbhboroooh. — If  the  debt  arise  out  of  the  transaction,  which  is  the 
subject  of  the  partnership  with  the  bankrupt,  they  cannot;  but  if  the  debt  does 
not  arise  out  of  the  partnership  concerns,  they  may. 

It  appeared  that  Todhunter  and  Co.  had  dealt  largely  with  Sir  W.  F. 
in  concerns  in  which  they  were  not  co-partners,  and  that  Sir  W.  Fletcher  was 
indebted,  upon  a  balance  to  Todhunter  and  Co.  in  a  very  laige  amount. 

Objected  that  thb  was  not  evidence  of  a  debt,  without  showing  the  assent  of 
Sir  W.  F. 

The  plaintiffs  then  proved  that  a  statement  had  been  sentio  Sir  W.  F.  making 
him  debtor  to  Todhunter  and  Co.  to  a  very  large  amount,  to  which  no  objection 
was  made. 

Lord  EU.BNBOROUOU  held  this  to  be  prima  fade  evidence  of  the  debt 


In  order  to  establish  the  act  of  bankruptcy,  the  plaintiffs  in  the  first  instance 

•146"!  ^^^^  ^P^^  ^®  *^'^^  ^**  ^^'  ^'  ^*  ^^  departed  from  England,  and 
^  passed  over  to  Ireland,  (where  he  also  carried  on  trade)  without  leaving 
funds  behind  for  the  payment  of  his  debts;  and  they  cited  the  case  of  Holroyd 
V.  ff^hitehead,  3  Campb.  530,  where  it  was  held,  that  a  trader  who  lef\  his 
house  on  account  of  family  dissensions,  and  thereby  occasioned  an  actual  delay, 
had  committed  an  act  of  bankruptcy. 

Lord  Ellen  BOROUGH. — He  might  be  going  for  the  very  purpose  of  procuring 
funds  for  the  payment  of  his  creditors.  If  he  departed  with  a  bond  fide  inten- 
tion to  return,  he  committed  no  act  of  bankruptcy,  although  in  fact  he  never  did 
return.  No  doubt  a  trader  must  be  presumed  to  contemplate  the  consequences 
of  his  absence :  in  the  case  before  Sir  V.  Oibbs  the  purpose  was  entirely  aliene 
from  that  of  trade,  but  here  it  is  probable  that  the  departure  was  for  the  very  pur- 
pose of  trade.  A  creditor  certainly  has  a  right  to  the  person  of  his  debtor,  for 
the  purpose  of  application  and  importunity;  but  still  if  he  depart  with  an  ho- 
nest intention,  compatible  witli  business,  he  does  not  commit  an  act  of  bank- 
ruptcy. 


The  plaintiffs  then  proved,  that  Sir  W.  F.  from  Ireland  went  to  Paris,  from 
m^Am-^  which  place  he  wrote  ^announcinir  his  solemn  intention  never  to  revisit 
"^3  England.  * 

Lord  Ellbnborovor  held,  that  this  was  an  act  of  bankruptcy  under  tlie 
words  of  the  statute,  ^  or  otherwise  absent  himself.** 


The  plaintiffs  having  established  their  right  to  sue  as  assignees,  it  appeared 
that  afler  the  act  of  bankruptcy,  a  suit  had  been  instituted  by  Macquoid,  a  cre- 
ditor of  Sir  W.  Fletcher*s  in  the  mayor's  court;  and  that  the  defendant,  who 
had  fimds  of  the  bankrupt's  in  his  hands,  upon  an  attachment  issuing  against 
him  as  garnishee  in  November,  1814,  paid  to  Macquoid  400/. 

The  Mtomey  General  insisted  that  the  defendant  was  justified  in  doing  this, 
and  that  he  was  not  bound  to  wait  for  the  judgment  of  the  court,  which  was 
gi*en  in  January. 

But  Ixml  Ellbnborough  was  of  opinion,  that  a  mere  attachment  did  not  jus- 
tify the  defendant  in  paying  over  the  money  before  JHdgment  had  been  obtained, 
aiid  that  he  ought  to  have  compelled  the  plaintiff  in  that  suit  to  bad  the  attach* 
ment.  Verdict  for  the  plaintiffs. 

Park  and  — -  for  the  plaintifis. 

The  Attorney  Oeneralf  BoUandf  and  ReynoldB^  for  the  defendant. 


64  Jamieson  v.  Hodson.    M.  T.  1815.  [US 

♦The  Earl  of  ROSSLTN  i;.  JODDRELL.  ['HS 

Under  a  bond  conditioned  for  the  due  payment  to  the  society  of  Lincoln*!  Inn,  all  such  suma  as  should 
from  time  to  time  become  due  and  payable,  acooiding  to  the  customs  and  orders  of  the  society;  the 
obligor  cannot  dispute  such  payments  as  were  at  the  time  of  the  execution  of  the  bond,  considered 
as  dues  to  the  sooety. 

Debt  by  the  plaintifT  as  executor  of  tlie  Earl  of  Rosslyn,  who  was  the  sur- 
Tiving  obligee  of  a  bond  executed  by  the  defendant  upon  his  call  to  the  bar  by 
the  Honourable  Society  of  Lincoln's  Inn,  in  the  year  1771.  The  condition 
was,  that  the  defendant  should  duly  pay  to  the  society  such  sums  as  should 
from  time  to  time  become  due  to  them,  according  to  the  orders  and  customs  of 
the  said  society.     Pleas,  non  est  factum;  2.  Performance  of  the  condition. 

It  was  proved  on  the  part  of  the  plaintiff,  that  according  to  the  charges 
usually  made  upon  the  members  of  the  society,  a  sum  much  exceeding  the  pe- 
nalty of  the  bond  was  due,  and  it  appeared  that  these  charges  consisted  of  items 
for  absent  commons,  vacation  commons,  preaclier's  stipend,  pensioners'  stipend, 
Ac.  the  last  of  which  supplied  a  fund  for  the  support  of  the  infirm  and  super- 
annuated servants  of  the  society. 

The  defendant  had  never  dined  in  the  inn  since  his  call  to  the  bar. 

Scarlett 9  for  the  defendant,  proposed  to  show  that  a  large  proportion  of  the 
members  had  refused  to  pay  for  absent  or  vacation  commons,  and  since  the 
^condition  of  the  bond  was  to  pay  dues  according  to  the  customs  and 


orders  of  the  society,  unless  an  express  order  could  be  shown  previous 
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to  the  date  of  the  bond,  the  defendant  was  not  bound  to  pay  such  commons. 
And  supposing  such  orders  to  be  proved,  he  further  contended,  thai  the  defend- 
ant would  not  be  bound  by  them  unless  they  appeared  to  be  reasonable;  and  he 
objected  to  the  payment  of  vacation  commons  since  commons  were  no  longer 
provided  in  vacation,  as  they  formerly  used  to  be  when  readings  were  had  in 
vacation.  He  also  contended,  that  the  charge  for  absent  commons  was  unwar- 
ranted and  unreasonable. 

Lord  Ellenborough.— I  shall  not  look  beyond  the  authority  of  1771,  to 
which  the  defendant  attorned  by  his  execution  of  the  bond;  it  is  sufficient  if  at 
that  time  these  were  considered  as  dues  payable  to  the  society.  In  a  case 
like  this,  where  duties  are  secured  by  bond  for  the  support  of  the  society,  and 
to  enable  them  to  discharge  many  necessary  and  charitable  expenses,  it  is  im- 
possible to  say  that  such  chai^  are  not  to  be  paid,  because  the  precise  number 
of  joints  have  not  been  served  up  at  table. 

If  such  a  society  abuses  its  authority  and  exacts  sums  to  which  it  is  not  en- 
titled, let  application  be  made  to  the  proper  court,  and  a  criminal  information 
will  be  granted.  But  every  society  which  exists  would  be  torn  up  by  the  very 
roots,  if  objections  like  these  could  be  tolerated. 

*It  appeared  that  the  society  had  long  before  the  date  of  the  bond   r«i  e^ 
made  orders  for  the  payment  of  absent  commons,  and  it  also  appearing  ^ 
that  these  items  were  such  as  had  been  usually  charged  at  the  time  the  bond 
was  executed. 

The  plaintiff  had  a  verdict  for  the  penalty  of  the  bond. 

The  Attorney  General^  Park,  Mhott,  and  N  G.  Clarke,  for  the  plaintiff. 

Scarlett  for  tne  defendant 

The  Assignees  of  JAMIESON  v.  HODSON. 

A.,  whilst  he  is  sohrent  and  resident  at  Calcotte,  direds  B.  at  Bombay  to  remit  certain  mooeeds  to 
C.  ni  England,  who  ia  in  the  habit  of  aooe^ting  bills  for  A^  this  order  is  executed  fay  B.  without 
fiaud,  but  aiker  an  act  of  bankruptcy  oomnutted  by  A.;  C.  has  a  /tan  on  the  sum  reoeivBd  for  hia 

Action  for  money  had  and  received  to  the  use  of  the  plaintiffs,  as  the  sBslg- 
Bees  of  Jamieson,  a  bankrupt. 
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Jamieson  on  leaving  England  for  the  East  Indies  executed  a  power  of  attor- 
ney, empowering  Hodson  to  act  for  him,  and  aAerwards  was  in  the  habit  of 
drawing  bills,  which  were  accepted  by  Hodson. 

^.  g. -,       *Jamieson  from  Calcutta,  and  whibt  solvent,  consigned  a  cargo  of  saf- 
J   fron  to  Forbes  and  Co.  at  Bombay,  directing  them  to  transmit  the  pro- 
ceeds to  Hodson  in  London. 

Upon  the  20th  of  August,  1812,  Jamieson  became  a  bankrupt,  and  on  the 
20th  of  September,  1812,  Forbes  and  Co.  having  sold  the  saffron,  remitted  to 
Hodson,  who  was  thea  a  bankrupt,  a  draft  for  the  nnouBt. 

The  question  was,  whether  Hodson,  (who  defended  for  his  assignees)  was 
entitled  to  retain  this  money,  the  plaintins  contending  that  the  bankruptcy  of 
Jamieson  was,  in  point  of  law,  a  countermand  of  the  authority  given  to  Jamie- 
son, and  consequently,  that  Hodson  had  no  lien  on  the  draft  remitted. 

But  Lord  Ellbnborough  was  of  opinion,  that  since  this  remittance  had  been 
made,  in  pursuance  of  an  order  given  by  Jamieson,  whilst  he  was  solvent,  and 
competent  to  give  such  an  order,  and  since  the  order  had  been  executed  without 
fraud,  the  defendant,  who  had  been  m  the  habit  of  paying  bills  for  Jamieson,  had 
a  lien  on  the  remittance,  and  was  entitled  to  retain  the  amount 

Verdict  for  the  plaintiffs. 

Scarlett  and  Marryatt  for  the  plaintiffs. 

Taddy  for  the  defendant. 


Tdlum 


CASES 

AROUBD  AlfD  HBCIDED 
AT 

NISI     PRIUS 

jTn  liins^B  Semi), 

AT  THE  FIRST  SITTINGS  IN  HILARY   TERM, 

66  Georob  in. 


ACttfng)8  at  «iia«IialL 


PLOMER  and  Others  v.  LONG. 

^  payment  by  the  obligor  of  a  bond  to  die  MJg»,  to  whom  the  obiigor  ■  also  otfaerwiae  indebted, 
cannot,  without  some  dicomflteDoea  to  ihow  tha.  it  was  intended  to  be  made  in  diachaige  of  the 
bond,  be  so  applied  in  fiivour  of  the  surety  of  tb<*  obligor  in  an  actioa  upon  the  bond  under  the 
plea  of  payment 

This  was  an  action  of  debt  on  a  bond,  dated  7th  May,  1811,  and  conditioned 
for  the  payment  of  1700/.  within  one  year.  Pleas  non  est  factum^  and  pay 
ment. 

This  was  a  bond  executed  by  General  Lee,  and  Mr.  Long  as  hii^  suiFty,  to 
secure  to  Plomer  and  Co.,  who  were  the  agents  of  General  I^ee,  the  sum  of 
1700/.  which  was  due  to  them  at  the  date  of  the  bond.  Mr.  Long  died  in  the 
year  1812,  and  General  I^ee  in  August,  1815,  when  the  present  action  was 
commenced  against  Mrs.  I^ong,  the  executrix  of  the  former. 

*  Topping,  for  the  defend^t,  proposed  to  show  that  since  the  date  r»|ej 
of  the  bond,  payments  had  been  made  by  General  Lee  to  the  plaintifTs,  ^ 
exceeding  the  amount  of  the  bond,  and  that  though  the  general  rule  was,  that 
the  party  receiving  money  has  a  right  to  make  the  application  of  it,  in  default 
of  any  direction  to  the  contrary  by  the  person  paying  it;  yet  in  Newmareh  v. 
day,  14  East,  239,  it  is  said,  that  a  special  application  might  arise  out  of  the 
circumstances  of  the  case,  and,  in  a  case  like  the  present,  he  contended  that  sucn 
payments  ought  to  be  considered  as  made  in  ease  of  the  surety,  who  had  no 
power  to  du-ect  the  application. 

Lord  EiXKNBORouoH.^— The  plea  is  payment,  and  the  question  is,  whether 
the  payment  was  made  animo  solvendi.  The  general  rule  is,  that  where  no- 
thing is  directed  as  to  the  application,  the  person  who  receives  it  may  apply  it : 
in  a  court  of  law  this  cannot  be  considered  as  a  payment  in  discharge  of  the 
bond,  without  some  circumstances  to  show  that  it  was  so  intended.(a) 

Verdict  for  the  plaintiff. 

Jervia  and  Peake  for  the  plaintiff. 

Topping  for  the  defendant. 

(a)  8ee  the  case  of  Jfewmarek  and  AnMer  v.  Clay  and  Othert,  14  East,  239.    Haufkskaw 
▼.  RawUngB,  1  8tr.  24.    Goddard  v.  Cta,  Str.  1194.    Where  A.  owed  a  debt  as  exe- 
cutrix and  then  'contracted  a  furdier  dd3t  on  her  own  account,  and  married  B.  who  con-  r*155 
tracted  a  debt  with  the  same  creditor,  and  then  made  several  parments.    On  an  action 
against  B.  alone,  the  question  arose  how  dieas  psyments  were  to  be  applied  in  the  absenoa  of  any 
66 
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€X|in!W  direction  by  B^  and  it  was  held  that  B.  being  equaSv  liabfe  for  the  ddit  of  his  wife  befixv 
eovcfture,  and  for  his  own  debt  during  the  covertiue,  the  liaintifif  might  apply  the  money  in  dis- 
chaige  of  the  wife*8  debt,  bat  that  since  the  demand  a^^dnst  A.  as  executrix,  depended  on  the  que» 
tion  of  asKtB  and  on  the  manner  of  administering  them,  the  plaintiff  could  not  apply  any  part  d 
the  receipts  to  diat  demand.  See  also  the  case  of  fifossv.  Cvrctiig,  cited  Str.  1196.  ISuIler's  N* 
P,I74, 

Jtfcy«»ltT.ifiai,  I  LoidRay.886,Anan.Gro.Eliz.68.  Bois  v.  Cfaii/S<t/</,  Style,  239,  Comb 
463,  IG  Vin.  Ah.  M.  BaU  v.  Wood  I  Ue,  14  East,  243,  in  the  note.  Dowe  v.  UoUawtrtk 
Peake*s  N.  P.  C.  64.    Hammersiey  v.  Knovtlys,  2  Esa  R.  666. 

In  the  case  of  Mtggolt  ▼.  MiUa  above  cited,  Lord  Holt  exiiressed  an  opmion  that  if  A.  being  a 
tnder  becomes  Indebted  to  IS.  in  the  sum  of  100/.  and  then  be  quits  his  trade,  and  afterwards  be- 
comes Bideblied  to  B.  lOOil  moze,  and  afterwards  A.  pays  to  B.  lOOil  without  ezpiesnng  on  what 
aeoount,  once  so  mudi  in  quantity  is  paid  to  B.  as  was  due  to  him  from  A^  when  A.  was  capable 
of  being  a  bankrupt,  it  would  be  too  rigorooi  to  permit  B.  to  eoe  out  a  commission  of  bankrupts  lor 
the  old  debt;  bat  his  lordship  added,  t&  on  this  pofait  he  would  not  give  an  absolute  opinion.  See 
die  caaes  above  dtad,  and  ftL  whether  in  the  case  put  b^  Loid  Holt  an  intention  on  the  part  of  ^ 
debtor  to  apply  the  payment  in  the  manner  moat  beneddal  to  hfanseli^  is  not  to  be  implied  from  the 
^wdal  cJicunwtMKWB  of  the  caae. 


Doe  on  the  Demise  of  RAIKES  and  Others  v.  ANDERSON. 

Tlie  imnuaes  intended  to  be  cmveyed  \if  a  deed  of  mortgsgBy  are  desctibed  as  the  defendant's  undi- 
viosd  moiety,  dec,  the  deed  afterwawM  professes  to  convey  aU  the  defendant's  estate,  d^  in  the 
premisea.  This  conveys  the  moiety  only,  to  which  the  wfendant  was  eotitied  in  his  own  right, 
and  not  one-third  part  of  the  same  premises  in  which  he  vtss  interested  as  a  co-trustee  with  the 
lesson  of  flie  plamtifll 

Part  of  the  premises  sought  to  be  recovered  consisted  of  two  houses  which 
*16A1  ^®  defendant  Alexander  Anderson  and  his  brother  John  *  Anderson,  had 
^  purchased,  and  which  had  been  conveyed  to  them  as  tenants  in  common 
in  fee.  John  Anderson  devised  his  moiety  to  Raikes,  Wilson,  and  the  defendant, 
as  trustees  for  certain  purposes  specified  in  his  will.  The  defendant,  after  the 
testator's  death,  being  considerably  indebted  to  his  estate,  executed  a  deed  of 
mortgage  to  the  other  trustees.  This  deed  in  the  description  of  the  premises  in- 
tend^ to  be  conveyed,  specified  the  defendant's  undivided  moiety  of  the  houses 
in  question,  but  the  subsequent  words  purported  to  convey  all  the  defendant's 
estate,  right,  tide,  claim,  demand,  &c.,  in  law  or  equity,  of  or  in  the  messuages, 
tenements,  and  hereditaments,  thereby  granted  or  conveyed,  or  intended  to  be 
granted  or  conveyed.  These  words,  it  was  contended  for  the  lessors  of  the 
plaintiff,  precluded  the  defendant  from  insisting  that  any  interest  in  these  houses 
still  remained  in  him. 

Holroyd^  for  the  defendant,  insisted,  that  the  latter  words  referred  to  the  un- 
divided moiety  only*  especially  as  the  defendant  would  have  been  guilty  of  a 
breach  of  trust  in  conveying  the  trust  estate. 

Lord  Ellbnborouoh  being  of  opinion,  that  the  words  intended  to  be  con- 
veyed referred  to  a  moiety  only,  the  plaintiffs  had  a  verdict  for  five-sixths  of 
the  hooses  in  question. 

Marryatt  and  Campbell  for  the  plaintiffs. 

Holroyd  for  the  defendant. 


•187]  •HAGEDORN  and  Another  v.  WHITMORE. 

A  mewrhant  ship  (under  a  mistake)  is  taken  in  tow  by  a  Britirii  diip  of  war,  and  is  thereby  exposed 
to  a  tempestoous  sea,  which  injures  goods  on  board  of  her,  this  is  a  loai  frcan  the  penis  of  the 
8ea;~bot  sembU^  since  the  loss  resulted  from  restraint  by  a  ship  of  war,  it  might  have  been  alleged 
to  have  been  occasioned  by  capture  and  detention. 

By  ttie  temia  of  die  poliqr  the  underwriter  binds  himself  to  pay  aveiage  separately,  on  each  particular 
package  of  the  goods  insured;  this  stipulation  does  not  prechide  the  assured  from  recovering  an 
average  lose  upon  fbe  whole  exceeding  three  per  cent,  uxider  the  usual  dause  in  the  policy. 

And  in  such  case,  although  several  packages  remain  uninjured,  they  are  to  be  included  in  the  average 

An  insurer  who  desires  the  assured  to  do  what  he  ccnoenes  to  be  the  best  under  the  dreumstanoei^ 
is  bound  by  what  the  latter  does  in  the  eXerdse  of  a  aound  diaoetian. 
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Action  on  a  policy  of  insurance  on  linen,  on  board  the  ship  Henrich. 

The  Henrich  in  1810  sailed  from  the  Elbe  for  the  port  of  London,  with  the 
insured  goods  on  board,  and  on  her  passage  fell  in  with  his  Majesty's  gun-brig 
the  Aggressor.  The  captain  of  the  Henrich  mistaking  the  Aggressor  for  a 
Frenchman,  produced  simulated  papers,  concealing  the  British  license  ander 
which  he  sailed.  The  Aggressor  took  the  Henrich  in  tow,  and  the  latter  in  or- 
der to  keep  up  was  obliged  to  use  an  extraordinary  press  of  sail,  and  during  a 
gale  of  wind,  and  a  high  sea,  shipped  a  quantity  of  water,  by  which  the  linens 
were  damaged.  The  witnesses  attributed  this  consequence  to  the  exertions 
made  in  order  to  keep  up  with  the  Aggressor.  Upon  notice  given  to  the  de- 
fendant, he  desired  the  plaintiffs  to  do  their  best  under  the  circumstances;  and 
the  plaintiff,  under  the  advice  of  a  person  of  experience,  sold  the  whole  of  the 
linen,  and  in  this  action  claimed  for  a  loss  of  twenty-two  per  cent,  on  the  whole 
amount.  Most  of  the  packages  of  litien  had  been  injured,  but  many  of  *the  ^^ .  _ 
pieces  in  each  particular  package  remained  sound.  L 

Scarlett^  for  the  defendant,  contended,  first,  that  this  was  not  a  loss  within  the 
terms  of  the  policy,  since  it  was  attributed  in  the  protest  to  the  conduct  of  the 
captain  of  the  Aggressor,  who  took  the  Henrich  in  tow;  this  wss  primd  facie  a 
trespass  on  the  part  of  the  captain  of  the  Aggressor;  and  although  he  under  the 
circumstances  might  probably  have  justified,  this  could  make  no  difference  in 
the  case  as  between  the  assured  and  the  underwriter,  and  the  loss  could  not  be 
considered  as  having  been  occasioned  by  the  perils  of  the  sea.  2dly,  By  a 
clause  in  this  policy,  the  underwriter  had  been  bound  to  pay  average  separately 
on  each  particular  marked  package;  and  iilthough  under  the  terms  of  the  usual 
memorandum  the  underwriter  would  be  bound  to  pay  an  average  loss  sustained 
by  the  linen  in  a  mass,  if  the  average  exceeded  three  per  cent.,  yet  the  parties 
were  bound  by  the  special  clause  which  was  to  be  taken  for  better  for  worse,  and 
that  therefore  it  was  not  competent  to  the  plaintiff  to  sell  the  whole  of  the  linens 
sound  as  well  as  damaged,  but  that  he  ought  to  have  sold  and  claimed  for  a  loss 
on  those  packages  only  which  were  actually  damaged,  otherwise  it  would  be  in 
the  power  of  the  plaintiff  to  take  advantage  of  the  state  of  the  market;  if  the 
market  price  exceeded  the  valued  price^  he  would  sell  the  sound,  and  claim  only 
for  the  damaged  goods;  if  the  market  price  fell  short  of  the  valued  price,  he 
would  sell  the  whole,  and  by  that  *means  make  the  underwriter  pay  the  r»|grt 
difference  between  the  market  prir«  and  the  valued  price  on  the  sound  •- 
goods.  3dly,  Some  of  the  packages  contained  one  hundred  and  twenty-four 
pieces,  of  which  not  more  than  two  were  damaged,  and  the  rest  sound,  and  io 
these  the  same  principle  applied;  and  the  plaintiff  could  not  by  selling  or  omit- 
ting to  sell,  as  the  market  price  exceeded  or  fell  short  of  the  valued  price,  affect 
the  defendant  with  the  difference. 

Lord  Ellenborouoh. — The  defendant  having  desired  the  plaintiff  to  do  the 
best  he  could  under  the  circumstances,  was  bound  by  what  the  latter  did  in  the 
exercise  of  a  sound  discretion  on  the  subject.  1  am,  however,  prepared  to  give 
my  opinion  on  the  first  two  points  which  have  been  made,  and  which  are  the 
only  points  in  the  case.  First,  then,  was  this  a  loss  by  the  perils  of  the  sea? 
The  ship  is  seized  in  consequence  of  a  misrepresentation  of  her  documents;  the 
protest  states,  that  the  sea  ran  high,  and  that  the  vessel  shipped  a  great  deal  of 
water,  and  therefore  the  damage  was  occasioned  by  the  perils  of  the  sea,  although 
the  apprehension  of  seizure  and  the  circumstance  of  her  being  towed  by  the 
Aggressor,  laid  the  vessel  open  to  this  peril.  The  loss  might  have  been  aUeged 
to  have  been  occasioned  by  capture  and  detention  (a)  since  it  *was  not  r#|i.^ 
occasioned  by  the  act  of  an  individual,  but  by  the  captain  of  one  of  his  ^ 

(a)  If  a  Britiah  ship  be  anested  or  seized  fay  the  authori^  of  the  BritJafa  sovenunent  fioni  stato 
nxemtyt  this  it  seems  is  a  detention  within  tbe  meaning  of  the  policy.  See  Manhallon  Insnnoioe^ 
3d  ed.  510.  Green  ▼.  Jones,  2  Ixxd  Ray,  840.  Salk.  244.  Robertson  t  Ewar,  i  T.  R.  61, 
Emerig.  torn.  L  p.  541,  and  Valin.  torn,  il  p.  134. 
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Majesty^s  ships.  But  the  present  allegation  is  sufficient,  since  by  the  act  of  cap- 
tare  the  vessel  was  divested  of  all  self-command  and  power  of  protection,  and 
exposed  to  those  perils  of  the  sea  which  in  fact  did  attach.  Then  as  to  the  me- 
morandum; since  the  average  loss  exceeded  three  per  cent,  the  plaintiff  is  eth 
titled  to  recover,  unless  he  is  excluded  by  the  subsequent  words  of  the  policy; 
the  effect  of  which  is  to  give  the  party  assured  a  claim  for  the  damage  sustained 
by  each  individual  package.  This  clause,  it  appears  to  me,  was  introduced  for 
the  benefit  of  the  assured,  and  does  not,  as  has  been  argued,  oust  the  plaintiff's 
cJaim  to  general  average;  neither  does  it  involve  the  question  as  to  the  rise  or 
fall  of  the  markets.  The  state  of  the  market  is  of  no  further  use  than  to  ascer- 
tain the  amount  of  the  loss. 

His  lordship  afterwards  stated  his  opinion,  that  though  one  or  more  entire 
packages  were  uninjured,  they  were  still  to  be  included  in  tlie  average. 

Verdict  for  the  plaintiff,  subject  to  a  reference  as  to  the  amount. 

The  Attorney  General  and  Taddy  for  the  plaintiff. 

Scarlett  for  the  defendant. 


•161]  *SANGST£R  v.  MAZARREDO  and  Others. 

Anumpdt  a^inst  foufj  thioe  o£  whom  hxn  been  outlawed;  an  admiarioD  by  the  ibuitfi,  ^t  he 
waa  m  partnenfa^  with  die  other  three  ii  endenoa  aa  agaxnit  that  fiiuith  of  a  joint  promiae  by  all 
the  four. 

Assumpsit  against  Mazarredo  and  three  others  as  the  acceptors  of  several  bills 
of  exchange,  the  three  other  defendants,  who  resided  in  Spain,  had  been  out- 
lawed. In  order  to  prove  the  partnership,  the  plaintiff  gave  in  evidence  a  letter 
written  by  Mazanredo,  which  amounted  to  an  admission  that  he  was  a  partner 
with  the  other  three  defendants. 

The  Attorney  General  for  the  defendant  submitted,  that  since  every  count  in 
the  declaration  alleged  the  promise  to  have  been  made  by  the  four  joindy,  it 
was  incumbent  to  prove  the  allegations  by  other  evidence  than  the  admission  of 
one  partner  which  could  not  bind  the  rest. 

Scarlett^  for  the  plaintiff,  contended,  that  as  against  this  defendant  the  allega- 
tion of  the  joint  promise  was  proved,  and  that  the  case  was  analogous  to  that 
of  an  action  against  a  surviving  partner,  where  his  admission  was  sufficient. 

Lord  Ellenborouoh  held,  that  since  in  any  future  action  which  might  be 
brought  by  the  present  defendant  against  the  co-defendants  for  contribution,  the 
leconl  in  the  present  action  would  not  be  sufficient  evidence  to  prove  that  they 
*lfi2l  ^^^  parties  to  the  promise,  and  that  it  would  be  ^incumbent  on  him  to 
^  prove  the  fact  by  ulterior  evidence ;  the  evidence  now  offered  was  suffi- 
cient to  prove  the  allegation  in  question.  Verdict  for  the  plaintiff. 

Scarlett  and  F.  PoUock  for  the  plaintiff. 

The  Attorney  General  and  Littledale  for  the  defendants. 


LYBURN  V.  WARRINGTON. 

A  deed  by  which  the  plaintiff  covenants  to  give  up  hia  tnde  to  die  defendant,  and  to  aUow  him  to 
cuiy  it  on  in  hia  honan  for  ten  yeaia,  the  defendant  paying  1000/.  for  the  fixtures,  &c  at  the 
time  of  executing  the  deed  and  covenantmg  to  pay  1000/.  per  annum  for  ten  years,  does  not 
Rqnire  an  ad  raiorem  stamp. 

An  endonement  en  a  deed  after  it  has  been  signed  by  the  parties,  but  written  at  the  same  time  with 
the  aealiDg  and  deltveiy,  is  part  of  the  deed. 

Debt  to  recover  500/.  on  the  defendant's  covenant. 

The  deed  contained  mutual  covenants,  which  were  in  substance,  that  the 
plaintiff  should  relinquish  his  trade  of  a  butcher  in  favour  of  the  defendant,  who 
was  to  be  admitted  into  the  house  occupied  by  the  plaintiff,  and  to  be  allowed 
to  carry  on  the  business  there  for  ten  years  in  the  joint  names  of  the  plaintiff 
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and  himself,  and  the  defendant  was  to  hare  possession  of  the  whole  house,  with 
the  exception  of  one  room,  and  also  the  ^fixtures.     For  this  the  defend-   r»||M| 
ant  piid  1000/.  upon  the  execution  of  the  deed,  and  further  covenanted   ^ 
to  pay  1000/.  per  annum  for  ten  years,  by  quarterly  pa3rment8« 

Marryaitf  for  the  defendant,  objected  that  the  instrument  ought  to  bear  an 
ad  valorem  stamp,  under  the  st.  48,  G.  3,  c.  149,  which  imposes  an  ad  valo- 
rem duty  on  every  conveyance  '*  upon  the  sale  of  any  lands,  tenements,  rents, 
annuities,  or  other  property,  real  or  personal,  heritable  or  moveable,  or  of  any 
title,  right,  interest,  or  claim,  into,  out  of,  or  upon  any  lands,  tenements,  rents, 
annuities,  or  other  property,'*  and  not  a  common  deed  stamp;  for  since  the  pos- 
session of  the  house  was  given  for  ten  years,  and  the  fixtures  were  included, 
the  transaction  was  to  be  considered  as  a  sale  of  these  interests. 

Lord  Ellenborough. — ^The  agreement  is,  that  the  defendant  shall  have 
these  as  auxiliary  to  the  carrying  on  the  business,  and  since  there  is  no  men- 
tion of  any  distinct  substantive  property  exclusive  of  the  trade,  I  cannot  think 
that  in  fair  construction  the  case  falls  within  the  operation  of  this  clause  of  the 
Act. 

Marryatt  then  objected,  that  the  breach  was  assigned  on  an  endorsement 
upon  the  deed,  by  which  the  annuity  was  made  payable  by  half  yeady  pay- 
ments instead  of  quarterly  payments,  as  stipulated  for  in  the  body  of  the  deed, 
and  that  it  did  not  appear  that  the  endorsement  was  part  of  the  deed.  But  on 
*further  examination  it  appeared  that  the  endorsement  had  been  made  ^^.  ^ 
before  the  sealing  and  delivery,  though  after  the  parties  had  signed  their  ^ 
names;  and 

Lord  Ellknborovoh  held,  that  thb  was  sufficient,  since  the  wh(^  was  one 
transaction  done  at  the  same  time. 

The  Attorney  General^  Holroydj  and  V,  LaweSf  for  the  plaintiff* 

Marryatt  for  the  defendant. 

WILLIS  V.  DYSON. 

Goods  are  flonplied  to  A.  and  B.  (who  are  paitnen)  afW  notice  by  A.  that  he  wiO  not  be  ansifrerable 
for  any  goods  subteqoentiy  sent,  it  is  incumbent  on  the  plaintit  in  an  action  fir  the  amount  of 
such  goods,  to  prove  some  act  of  adoption  on  the  part  of  A.  or  that  he  has  derived  benefit  from 
the  goods. 

If  a  counsel,  in  opening  for  the  plaintifl^  read  a  letter  of  the  defendant's  merely  as  introdnctoiy  of  the 
plaintiflrs  case,  the  letter  is  not  to  be  considered  as  given  in  evidence  by  tlie  plainti^  but  must  be 
aflennranls  proved  fay  the  defendant  as  part  of  his  own  case,  if  be  mean  to  itty  upon  it;  miiter  if 
the  plaintiff's  counsel  read  it  as  part  of  the  plaintiflr a  oaas. 

This  was  an  action  for  goods  supplied  by  the  plaintiff,  who  resided  at  Bir- 
mingham, to  Dyson  and  Benson;  the  latter  had  let  judgment  go  by  default. 

In  January,  1815,  Dyson  had  sent  the  following  circular  letter  to  the  plaintiff 
and  others: 

♦"Sir, — I  am  sorry  that  the  conduct  of  my  partner  compels  me  to  r^igg 
send  the  annexed  circular.     I  recommend  it  to  you  to  be  in  possession  ^ 
of  my  individual  signature,  before  you  send  any  more  goods.** 

No  actual  dissolution  of  partnership  took  place  till  the  9th  of  June,  1815. 
Part  of  the  goods,  on  account  of  which  the  action  was  brought,  had  been  sup- 
plied in  the  interval  between  the  receipt  of  the  letter  and  the  time  of  dissolving 
the  partnership. 

Lord  Ellbnborovgh  held,  that  although  no  dissolution  had  taken  place  till  a 
later  period,  yet  that  after  notice  by  one  partner  not  to  supply  any  more  goods 
on  the  partnership  account,  it  would  be  necessary  for  the  party  sending  goods 
after  such  notice  to  prove  some  act  of  adoption  by  the  partner  who  gave  the 
notice,  or  that  he  had  derived  some  benefit  from  the  goods. 

No  such  evidence  being  given,  his  lordship,  after  commenting  on  the  termf 
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of  the  circnlar  letter,  left  it  to  the  jaiy  to  consider,  whether  it  amounted  to  a 
notice  that  he  would  not  be  answerable  for  any  goods  subsequently  sent. 

The  jaiy,  in  their  verdict,  excluded  the  goods  supplied  aflisr  the  notice.(a) 
*1II01      *SlcarUtt^  in  opening  the  plaintiff's  case,  had  adverted  to  the  circular 
^  letter,  as  intended  to  be  relied  upon  by  the  defendant,  but  did  not  give  it 
in  evidence. 

The  jSiiamey  Oeneral^  afler  the  plaintiff's  case  had  been  closed,  submitted 
that  he  had  a  n^t  to  consider  the  letter  as  proved. 

Lord  ELLENBOROUdu  said,  that  if  the  learned  counsel  had  propounded  the 
letter  as  forming  a  part  of  the  plaintiff's  case,  he  could  not  afterwards  have  been 
allowed  to  retract  But  the  letter  having  been  stated,  iherely  for  the  purpose  of 
introducing  evidence  in  answer  to  it,  his  lordship  heldt  that  the  proof  ought  to 
come  from  the  defendant. 

ScarUit  and  LittUtlale^  for  the  plaintiff. 

The  JOtomey  General  and  Marry  ait  for  the  defendant 

(a)  See  Land  Gaboay  ▼.  Maitkw  and  Smitkson,  1  Canqi.  403, 10  EiMt,  964. 


•167]  *LI£BMAN  and  Others  v.  POOLEY  and  Others. 

After  DOtioe  to  prodoce  a  letteriwittBn  by  the  phintiff  to  the  dnfeiKlant,  pyol  endence  of  ito  contenti 
iiMj  be  ghen  brf  any  one  who  nooUeds  the  ooofteati^  ahhnngh  it  ii  in  tbe  plaintifiTs  power  to 
produce  tbe  gIbk  who  wrote  die  letter. 

Bat  in  each  caie  the  contents  cannot  be  proved  by  the  prodoclion  of  a  copy  of  tbe  original  copy. 

Assumpsit  for  commission  on  the  sale  of  goods  and  on  the  money  counts. 

After  having  proved  notice  to  the  defendants  to  produce  a  letter  written  to 
them  by  the  plaintiffs,  a  witness  was  called  to  give  parol  evidence  of  its  con- 
tents, who  stated  that  the  original  had  been  written  not  by  himself,  but  by  a 
derk  who  was  still  in  the  plaintiff's  service. 

Scarlett^  for  the  defendants,  objected  that  the  witness  ought  not  to  be  per- 
mitted to  swear  that  the  writing  produced  was  a  copy  of  the  original  letter,  since 
better  evidence  might  be  derived  from  the  clerk  who  wrote  the  original,  and 
who  ought  to  have. been  called; — ^but 

Lord  EiXBNBOBOuoH  was  of  opinion,  that  the  testimony  of  this  witness  was 
admissible;  since  it  was  merely  contingent  and  uncertain  whether  the  clerk  who 
wrote  the  original  would,  when  called,  possess  a  better  recollection  on  the  sub- 
ject than  the  witness  already  produced. 

Upon  iurthep  inquiry,  it  appeared,  that  the  writing  intended  to  be  given  in 
evidence  as  a  copy  of  ihe  original  was  in  itself  a  copy  of  the  original  copy, 
*1681  which  remained  in  the  counting-house  of  the  ^plaintiffs.  Upon  the  ob- 
J  jection  being  taken  that  at  all  events  the  original  copy  ought  to  be  pro- 
duced; 

Lord  EU.BNBOROVOH  acceded  to  the  objection,  observing  that  the  evidence 
now  offered  was  one  step  fnrther  removed  from  the  original. 

The  plaintiffs,  proving  their  case  by  other  evidence,  obtained         A  ver£et.. 

The  Attorney  Oenerai  and  Marryatt  for  the  plaintiffs. 

Seariett  and  Starkie  for  the  defendants. 
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and  himself,  and  the  defendant  was  to  hare  possession  of  the  whole  house,  with 
the  exception  of  one  room,  and  also  the  ^fixtures.     For  this  the  defend-  r^-iM 
ant  piid  1000/.  upon  the  execution  of  the  deed,  and  further  covenanted   ^ 
to  pay  1000/.  per  annum  for  ten  years,  by  quarterly  payments. 

Marryatty  for  the  defendant,  objected  that  the  instrument  ought  to  bear  an 
tid  valorem  stamp,  under  the  st.  48,  6.  3,  c.  149,  which  imposes  an  ad  vaUh 
rem  duty  on  every  conveyance  '*  upon  the  sale  of  any  lands,  tenements,  rents, 
annuities,  or  other  property,  real  or  personal,  heritable  or  moveable,  or  of  any 
title,  right,  interest,  or  claim,  into,  out  of,  or  upon  any  lands,  tenements,  rents, 
annuities,  or  other  property,"  and  not  a  common  deed  stamp;  for  since  the  pos- 
session of  the  house  was  given  for  ten  years,  and  the  fixtures  were  included, 
the  transaction  was  to  be  considered  as  a  sale  of  these  interests. 

Lord  Ellenborouoh. — ^The  agreement  is,  that  the  defendant  shall  have 
these  as  auxiliary  to  the  carrying  on  the  business,  and  since  there  is  no  men- 
tion of  any  distinct  substantive  property  exclusive  of  the  trade,  I  cannot  think 
that  in  fair  construction  the  case  falls  within  the  operation  of  this  clause  of  the 
Act. 

Marryatt  then  objected,  that  the  breach  was  assigned  on  an  endorsement 
upon  the  deed,  by  which  the  annuity  was  made  payable  by  half  yearly  pay- 
ments instead  of  quarterly  payments,  as  stipulated  for  in  the  body  of  the  deed, 
and  that  it  did  not  appear  that  the  endorsement  was  part  of  the  deed.  But  on 
^further  examination  it  appeared  that  the  endorsement  had  been  made  r«||>j 
before  the  sealing  and  delivery,  though  after  the  parties  had  signed  their  L  ^ 
names;  and 

Lord  Ellknborovoh  held,  that  this  was  sufficient,  since  the  whole  was  one 
transaction  done  at  the  same  time. 

The  Attorney  General,  Holroyd,  and  V.  Lawes,  for  the  plaintiff. 

Marryatt  for  the  defendant. 

m 

WILLIS  V.  DYSON. 

Goods  are  flnnplied  to  A.  md  B.  (who  are  peitnen)  afW  notice  by  A.  that  he  will  not  be  anaweraUe 
ht  any  goods  subtequentiy  sent,  it  is  mcumbent  on  the  plaintilt  in  an  action  fir  the  amount  of 
such  goods,  to  prove  some  act  of  adoption  on  the  part  of  A.  or  that  he  has  derived  benefit  from 
the  goods. 

If  a  counsel,  in  opening  for  the  plaintifl^  read  a  letter  of  the  defendant's  merely  as  introductoiy  of  the 
plaintiff's  case,  the  letter  is  not  to  be  considered  as  given  in  evidence  by  tlie  plaind^  but  must  be 
afienvazds  proved  by  the  defendant  as  part  of  his  own  case,  if  be  mean  to  rely  upon  it;  mliier  if 
the  plaintiff's  counsel  read  it  as  part  of  the  plaintiff's  oaas. 

This  was  an  action  for  goods  supplied  by  the  plaintiff,  who  resided  at  Bir- 
mingham, to  Dyson  and  Benson;  the  latter  had  let  judgment  go  by  default. 

In  January,  1815,  Dyson  had  sent  the  following  circular  letter  to  the  plaintiff 
and  others: 

*«<Sir, — I  am  sorry  that  the  conduct  of  my  partner  compels  me  to  r^ige 
send  the  annexed  circular.     I  recommend  it  to  you  to  be  in  possession  ^ 
of  my  individual  signature,  before  you  send  any  more  goods.*' 

No  actual  dissolution  of  partnership  took  pkce  till  the  9th  of  June,  1815. 
Part  of  the  goods,  on  account  of  which  the  action  was  brought,  had  been  sup- 
plied in  the  interval  between  the  receipt  of  the  letter  and  the  time  of  dissolving 
the  partnership. 

LK>rd  Ellbnboiiovgh  held,  that  although  no  dissolution  had  taken  place  till  a 
later  period,  yet  that  afier  notice  by  one  partner  not  to  supply  any  more  goods 
on  the  partnership  account,  it  would  be  necessary  for  the  party  sending  goods 
after  such  notice  to  prove  some  act  of  adoption  by  the  partner  who  gave  the 
notice,  or  that  he  had  derived  some  benefit  from  the  goods. 

No  such  evidence  being  given,  his  lordship,  after  commenting  on  the  lermf 
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of  the  circular  letter,  leA  it  to  the  jury  to  consider,  whether  it  amounted  to  a 
notice  that  he  would  not  be  answerable  for  any  goods  subsequently  sent. 

The  jury,  in  their  verdict,  excluded  the  goods  supplied  after  the  notice.(a) 
*1661      *ScarUit^  in  opening  the  plaintiff's  case,  had  adverted  to  the  circular 
^  letter,  as  intended  to  be  relied  upon  by  the  defendant,  but  did  not  give  it 
in  evidence. 

The  Attormy  Omeraly  afler  the  plaintiff's  case  had  been  closed,  submitted 
tfiat  he  had  a  right  to  consider  the  letter  as  proved. 

Lmd  EiXBNBOROudU  said,  that  if  the  learned  counsel  had  propounded  the 
letter  as  forming  a  part  of  the  plaintiff's  case,  he  could  not  afterwards  have  been 
allowed  to  retract  But  the  letter  having  been  stated,  iherely  for  the  purpose  of 
introducing  evidence  in  answer  to  it,  his  lordship  held*  that  the  proof  ought  to 
come  from  the  defendant. 

Scarlett  and  LUthdaU^  for  the  plaintiff. 

The  Attartuy  General  and  Marryait  for  the  defendant 

(a)  See  Loid  GabBay  ▼.  MaUkmo  and  SmUkaon,  1  Ctmp.  403, 10  EmI,  964. 


Her]  *LIEBMAN  and  Others  v.  POOLET  and  Others. 

After  Dodoe  to  prodooe  a  letter  written  by  the  pbintiff'  to  tbe  defendant,  pud  evidence  of  its  oontenli 
nmy  be  grien  W  any  one  wbo  leooUects  the  contented  aWinngh  it  ia  in  the  plaintiff's  power  to 
prodooe  the  deK  who  wrote  uie  letter. 

But  m  aocfa  caee  the  contenta  cannot  be  pro^  by  the  prodoclion  of  a  copy  of  the  original  copy. 

Assumpsit  for  commission  on  the  sale  of  goods  and  on  the  money  counts. 

AAer  having  proved  notice  to  the  defendants  to  produce  a  letter  written  to 
them  by  the  plaintiffs,  a  witness  was  called  to  give  parol  evidence  of  its  con- 
tents, who  stated  that  the  original  had  been  written  not  by  himself,  but  by  a 
derk  who  was  still  in  the  plaintiff's  service. 

Scarlett^  for  the  defendants,  objected  that  the  witness  ought  not  to  be  per- 
mitted to  swear  that  the  writing  produced  was  a  copy  of  the  original  letter,  since 
better  evidence  might  be  derived  from  the  clerk  who  wrote  tlie  original,  and 
who  ought  to  have. been  called; — ^but 

Lord  Ellbnbobouoh  was  of  opinion,  that  the  testimony  of  this  witness  was 
admissible;  since  it  was  merely  contingent  and  uncertain  whether  the  clerk  who 
wrote  the  original  would,  when  called,  possess  a  better  recollection  on  the  sub- 
ject than  the  witness  already  produced. 

Upon  furthep  inquiry,  it  appeared,  that  the  writing  intended  to  be  given  in 
evidence  as  a  copy  of  die  original  was  in  itself  a  copy  of  the  origind  copy, 
*1681  ^^^^^  remained  in  the  counting-house  of  the  ^plaintiffs.  Upon  the  ob- 
J  jection  being  taken  that  at  all  events  the  original  copy  ought  to  be  pro- 
duced; 

Lord  ELLBNBomovoH  acceded  to  the  objection,  observing  that  the  evidence 
now  offered  was  one  step  further  removed  from  the  original. 

The  plaintiffs,  proving  their  case  by  other  evidence,  obtained         A  ver£et. 

The  Attorney  General  and  Marryatt  for  the  plaintiffs. 

Scarlett  and  Starkie  for  the  defendants. 


72  HoRSEFALL  0.  Davy.  H.  T.  1816.  [169 

*COUKT  OF  COMMON  PLEAS.      L*m 
SUttintfi  at  WBtntniinntn 


HORSEFALL  v.  DAVY. 

Altfioagh  double  die  vahie  of  goods  fiBudukady  lemofvd  to  prawnt  a  dMbnn,  doei  not  emed  50t 
it  m  oompeteat  to  the  party  injiued  to  pcooeed  eittier  hf  actiflB  or  m  a  mmnniy  way  btSan  a 


And  me  fiict  of  hii  having  in  tbe  fint  insbUMS  made  his  compkunt  before  a  magkrtxate^  will  not  pi«- 
dude  him  fiom  afterwarda  maintaining  an  actian. 

Debt  to  recover  40/.  being  double  the  value  of  the  goods,  in  the  removal  of 
-which  the  defendant  was  charged  to  have  been  fraudulendy  aiding  and  assisting, 
for  the  purpose  of  preventing  a  distress  for  rent. 

Best^  Serjt.,  for  the  defendant,  attempted  on  cross-examination  to  show,  that 
the  plaintiflf  had  already  made  his  complaint  before  a  magistrate,  under  the  4th 
section  of  the  st  11  G.  2,  c.  19;  and  contended,  that  the  party  was  bound 
where  the  double  value  did  not  excdbd  50/.  to  proceed  in  the  summary  way 
pointed  out  in  that  section,  and  could  not  support  an  action,  unless  the  double 
value  exceeded  50/.     But 

GiBBS,  C.  J.,  was  of  opinion,  that  the  evidence  proposed  was  inadmissible, 
and  that  where  the  sum  sought  to  be  recovered  was  less  than  50/.  it  was  dis- 
cretionary on  the  part  of  the  landlord  to  ^proceed  either  by  complaint  p^ .  ^a 
before  a  magistrate,  or  by  action.  The  plaintiff  had  a  verdict.  ^ 

Lens,  Serjt.,  and  W.  H.  Moult,  for  the  plainUff. 

BtsU  Serjt.,  and  Jidolphus,  for  the  defendant. 


•IN  THE  KING^S  BENCH.  [*i7i 


GALLARD  v.  WHITE. 

Hie  master  of  a  hotel  is  not  liable  to  pay  fiv  (he  WMimig  of  (he  finen  of  the  guerti  at  hie  boon. 


/Assumpsit  against  the  defendant,  the  keeper  of  a  hotel  in  London,  for  wash- 
ing the  linen  of  guests  in  his  house,  for  which  it  was  contended  that  he  was 
responsible. 

Lord  Ellenborough  inquired,  whether,  when  guests  had  left  such  billii  un- 
paid, the  defendant  had  been  in  the  habit  of  dischamng  them;  if  he  had,  an 
undertaking  to  this  effect  might  afterwards  be  inferred,  it  might  be  considered 
as  evidence  of  an  antecedent  promise. 

The  witness  stating,  that  in  such  cases  the  biUs  were  not  paid  at  all,  the 
plaintiff  was  Nonsuited. 

Topping  and  Lawes  for  the  plaintiff. 

The  Momty  Oeneral  for  the  defendant 
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•172]  •WESTWOOD  v.  COWNE. 

An  appraiBement  of  a  difltrow  fay  the  penon  who  makes  h  is  inesidar. 

Under  an  aO^jatian  by  way  of  special  damage,  that  the  plaintiff  had  hereby  lost  diven  lodgers 
(widiout  naming  any)  he  cannot  prove  the  loas  of  a  particular  lodger. 

Case  for  a  vexatious  and  irregular  distress.  One  count  of  the  declaration  al- 
leged, that  the  defendant*  who  had  made  the  distress,  had  sold  the  goods  before 
they  had  been  appraised  as  directed  by  the  st.  2  W.'  &  M.  sess.  1,  c.  5,  s.  2. 

It  appeared,  that  the  goods,  previous  to  the  sale,  had  been  appraised  by  two 
«worn  appraisers,  but  that  the  defendant  Cowne  was  one  of  them. 

It  was  admitted  by  the  defendants  counsel,  that  such  an  appraisement  was 
irregular. 

The  declaration  alleged,  that  the  plaintiff,  in  consequence  of  the  injury,  had 
kwt  divers  lodgers,  wi&out  naming  any;  upon  his  offering  to  prove  that  he  had 
in  fact  lost  one  lodger. 

Lord  Ellbnborough  rejected  the  evidence,  because  the  name  of  the  lodger 
had  not  been  specified,  observing,  that  the  number  was  not  so  great,  as  to  excuse 
a  specific  description  on  the  sccM'e  of  inconvenience.(a) 

Verdict  for  the  plaintiff,  with  nominal  damages. 
*17^1       V«roM  and  Pui/er  for  the  plaintiff. 

'^J       The  Attorney  General  for  the  defendant- 
(«)  See  aN.P.7,lRoiLAb.58.    Aar%  ▼.  Hsrrin^,  8  T.  R.  130,  and  Mr.  Serjeant  Wfl. 

?  note  (4)  to  Loid  AiUngton  and  Meiiick,  2  Saund.  411. 


i>^, 


FORSDICK  V.  COLLINS. 

One  who  oomei  into  possesaon  of  land,  on  which  he  finds  a  block  of  stcoe  belonging  to  another,  is 

not  justified  in  lemoving  it  to  a  distance. 
And  socfa  removal  supezaedes  the  neoeasity  of  proving  a  fonnal  demand  in  an  action  of  trover. 

Trover  for  the  value  of  a  hlock  of  Portland  stone. 

The  stone  had  been  placed  by  the  plaintiff  on  the  land  adjoining  some  shells 
of  houses,  which  he  had  purchased  in  Hunter-Street.  The  defendant  afterwards 
coming  into  possession  of  the  land,  refused  to  permit  the  plaintiff  to  carry  the 
stone  away,  and  afterwards  removed  it  himself  to  Burton  Crescent  Mews. 

Fuller,  for  the  defendant,  contended,  that  he  had  a  right  to  remove  it  from  his 
own  premises.— 

Lord  Ellbnborouoh. — ^But  he  is  not  justified  in  removing  it  to  a  distance. 
In  an  action  of  trespass  at  the  suit  of  the  owner,  he  must  in  his  justification  have 
alleged,  that  he  removed  it  to  some  adjacent  place  for  the  use  of  the  owner;  he 
coufd  not  have  justified  this  removal. 
« j,^^-|      *Fuuer  insisted,  that  ho  sufficient  demand  had  been  proved. 

•^  Lord  Ellbnborough. — A  demand  is  unnecessary  where  the  party 
has  been  guilty  of  a  conversion,  and  he  is  guilty  of  a  conversion  where  he 
oversteps  Sie  authority  of  law ;  here  the  defendant  overstepped  that  authority 
by  removing  the  property  to  a  distance,  (a)  Verdict  for  the  plaintiff. 

Campbell  for  the  plaintiff. 

Puller  for  the  defendant. 

(a)  See  IFiUiamf  ▼  9kaw,  1  Esp.  R.  9X  The  taking  and  canying  away  of  anothei^s  goods  is 
a  convcffiion,  and  theiefixe  it  is  not  neoessaiy  hi  such  case  to  prove  a  demand  and  refiwal,  see  1  Sid 
164.  Brmsn  v.  Roe,  6  Mod.  212.  Batdwin,  v.  Cole,  BuH  N.  P.  44, 2  Williams*  8aundei%  noto 
47  £ 
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•WuntthalL  [•175 


TAYLOR  and  Others,  Assignees  of  TANNER,  v.  KINLOCH. 

Hw  date  upon  a  iffomiMoiy  note  made  by  •  bankrupt,  is  primA  fade  evidence  to  ihow  that  the 
note  existed  befo  e  the  act  of  bankruptcy  was  committed,  so  as  to  establlBh  a  petitioning  creditoi'a 
debt  in  an  action  by  the  aarigneea.— But  no  declaration  by  the  bankrupt,  whether  oral  or  written, 

1 A.  A_  u:_  1 1 * u  1 _j 1 :u_  i_    z^ a^  ~     -  -  <Ll.       fViL.^  --   —  j..-.^-^j» 


subaequent  to  hir  bankruptcy,  would  be  admianble  m  endenoe  to  prove  Ihib— The  mere  dq>oait 
of  the  documento  relating  to  a  veasei  at  aea,  in  the  hands  of  a  boni  fide  creditor,  will  not  confer 
even  an  equitebfe  lien  i^mbi  the  aediter,  againat  the  aarigiw  of  the  owner  under  a  subsequent 
oommiasian^ — A  mere  Inenl  deviation  from  the  fbnn  of  conversance  of  a  Aip  prescribed  bf  the 
act,  win  not  render  it  void.— It  ia  competent  to  a  defendant  to  impeadi  the  titte  of  a  bankrupt  in 
an  action  by  the  assignees,  although  he  himself  damis  title  under  die  banknipt 

Trover  by  the  plaintiffs,  as  the  assignees  of  Tanner,  a  bankrupt,  to  reoorer 
the  value  of  the  sloop  Irvine. 

An  act  of  bankruptcy  was  proved  to  have  been  committed  on  the  2d  or  3d 
of  December,  1814.  In  proof  of  the  petitioning  creditors*  debt,  the  plaintiffs 
relied  on  a  promissory  note  of  the  bankrupts,  for  the  sum  of  103/.  bearing  date 
the  11th  of  November,  1814. 

The  Attorney  General,  for  the  defendant,  objected,  that  this  was  not  suffi- 
cient, without  proof  that  the  note  actually  existed  before  the  bankruptcy,  other- 
wise it  might  have  been  since  fabricated  for  the  purpose,  and  he  cited  the  case 
of  Hervey,  a  bankrupt,  where  he  said  his  *lordship  had  decided  that  rt|7a 
such  additional  proof  was  necessary,  and  added,  that  his  lordship's  I- 
decision  had  been  acted  upon. 

Jervis,  for  the  plaintiffs,  contended,  that  the  date  apparent  on  the  instrument 
itself  was  primd  facie  evidence  of  its  reality,  and  that  such  evidence  as  would 
enable  a  plaintiff  to  recover  in  an  action,  was  sufficient  to  prove  the  petitioning 
creditor's  debt. 

Lord  Ellenborovoh. — In  an  action,  the  date  is  not  material ;  but  unless  I 
find  that  this  rule  has  been  adopted  I  will  allow  the  cause  to  proceed,  in  order 
to  save  expense  to  the  parties. — His  lordship  afterwards  added,  that  since  the 
point  was  of  universal  consequence,  he  felt  inclined  to  reserve  it 

Topping  as  Amicus  Ckirise  mentioned  a  similar  case  which  had  occurred  on 
the  Northern  Circuit,  where  Mr.  J.  Batlst  received  the  evidence,  but  left  it  as 
a  question  for  the  jury,  whether  the  instrument  had  really  existed  before  the 
bankruptcy. 

The  plaintiffs  then  offered,  as  confirmatory  evidence,  a  letter  of  Tanner's, 
dated  on  the  dth  of  December,  1814,  and  consequently  after  the  bankruptcy, 
and  cited  the  case  of  Brett  v.  Levett,  13  East,  213,  to  show  that  such  evidence 
was  admissible. 

*The  Attorney  General.^-The  declaration  of  the  bankrupt  on  the  r«|My 
subject  afler  his  bankruptcy,  would  not  be  evidence,  and  therefore  his  L  ^'' 
letter  cannot. 

Lord  Ellenborovoh  rejected  the  evidence  of  the  letter,  deeming  the  note 
itself  to  be  admissible. 

The  Attorney  General  for  the  defendant,  then  stated,  tfiat  Tanner  being  in- 
debted to  the  defendant,  upon  his  acceptance  of  a  bill  of  exchange,  on  the^6th 
of  October,  1814;  and  wlulst  the  Irvine  was  at  sea,  transferred  to  him  all  the 
documents  relating  to  the  vessel,  thereby  giving  him  all  the  title  in  his  power. 

Lord  Ellenborouoh.— The  deposit  of  these  documents  would  not  give  even 
an  equitable  lien;  and  his  lordship  referred  to  RowktndBon  v.  Hibbert  and 
Others,  3  T.  R.  406,  3  Bro.  Ch.  Ca.  471.    Abbott  on  Shipping,  68. 

The  defendant  then  proposed  to  show,  that  Taaner,  (who  had  been  proved 


177] 


1  Starkib.  75 


to  be  in  possession  of  the  vessel]  had  no  title  to  it,  and  that  consequently  the 
assignees  who  claimed  under  him  had  none;  and  cited  Moss  v.  MiUs^  6  East, 
144,  to  show  that  in  such  a  case  the  title  of  the  bankrupt  might  be  impeached. 

His  lordship,  deeming  such  evidence  admissible,  provided  they  went  the 
*1781  ^^'^^  ^^  showing  that  ^Tanner  had  no  title,  they  objected  that  the  con- 
^  veyance  from  Okell,  a  former  owner,  to  Tanner,  did  not  piursue  the 
form  in  the  act  The  form  prescribed  by  the  act  running  thus:  ^Hnat  I  have 
this  day  sold  and  transferred*^  in  the  first  person,  but  me  words  of  the  con- 
veyance were,  **that  the  within  named — OkeU  hath^  dec.** 

Ijord  Ellkrborouoh. — If  the  act  were  to  be  so  construed,  it  would  be  one 
of  the  most  intolerable  nuisances  that  ever  existed. 

On  further  inquiry,  it  appeared  that  the  vessel  had  never  been  registered  in 
the  name  of  Tanner; — but  that  on  the  15th  of  January,  1815,  upon  a  biU  of 
sale  executed  by  the  bankrupt  to  the  defendant,  the  registry  of  sale  to  Okell  had 
been  cancelled,  and  a  new  one  executed  to  the  defendant 

Jervis  insisted,  that  it  did  not  lie  in  the  mouth  of  the  defendant,  who  claimed 
under  Tanner,  to  object  to  his  title. 

Lord  £LLBNBOROuoH.^-It  is  for  you  to  make  out  your  case  proprio  marte. 
You  may  apply  for  redress  in  a  court  of  equity;  but  since  Tanner  was  never 
the  registered  owner  of  the  vessel  as  the  statute  requires,  I  look  upon  it  to  be 
clear  that  neither  he  nor  his  assignees  can  enforce  a  legal  claim  in  a  court  of 
law.  ^  Plaintiff  nonsuited. 

»1701       ^J^r^  ^d  Espinasse  for  the  plaintiffs. 
^^^J       The  Attorney  General  and  Puller  for  the  defendant. 


HUGHES  V.  WILSON. 

A  Aippiiig  entry  at  die  cvlom-hoaie,  althou^  to  some  puipont  a  public  document,  is  not  evidence 
to  anbct  the  pennn  (wfaoee  dutjr  it  was  to  cause  the  entr^  to  be  made)  criminally,  the  raateriatH 
finm  which  the  entij  was  made,  by  the  proper  officer,  bavmg  been  accidentally  deetroyed. 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered. 

In  the  course  of  the  cause,  in  order  to  throw  discredit  on  the  plaintiff,  by 
showing,  that  he  had  charged  the  defendant  with  a  laiger  sum  for  shipping-du« 
ties  than  he  had  actually  paid  at  the  custom-house,  a  clerk  belonging  to  the 
custom-house  was  called,  who  produced  the  book  containing  the  shipping  en- 
tries ;  he  stated,  that  the  practice  was  for  the  person  passing  an  entry  to  deliver 
a  shipping  note  into  the  office,  from  which  the  entries  in  the  book  were  made, 
after  which  the  notes  were  filed ;  but  that  the  note  from  which  the  entry  had 
been  made,  which  related  to  the  goods  in  question,  had  been  burnt  in  the  con- 
flagration at  the  custom  house:  the  entry  in  the  book  had  been  made  by  himself. 

The  Attorney  General^  for  the  plaintiff,  objected,  that  the  entry  was  rot 

*1fiAl  ®^<^°<^  against  Hughes,  ^without  showing  ^at  he  made  or  prescnWd 

J   the  note,  or,  if  it  was  presented  by  an  agent,  without  calling  tha.  r^nt, 

particularly,  since  Uie  evidence  was  offered  to  prove  fraud  on  the  pai .  oi*  the 

plaintiff. 

Topping  submitted,  that  it  was  evidence  as  a  public  document. 

Lord  Ellenbobouoh.— Tes,  it  might  for  some  purposes,  sucL  t>i  to  entitle 
the  party  to  the  privilege  of  sailing,  but  it  would  be  dangerou6  t  j  admit  such 
evidence  in  order  to  fix  a  person  with  the  commission  of  a  era  4. 

The  Attorney  General  and  Gumey  for  the  plaintiff. 

Tapping  and  Liitledale  for  the  defendant. 

See  Jokn$mt  v.  Ward,  6  Eap,  47, 8.  Where  it  was  held  that  Iha  ;»^luuiJiouw  copy  of  Iha 
tearcber'a  report,  nodneed  by  the  officer  in  wfaiMB  custody  it  was  \odmd  wat  ovideuoe  to  prove  an 
Htoal  AijwiiHitotthe  goods  ipedfied  in  it^Bot  the  entry  in  the  icgulr^  book  at  Ac  custom-houae, 
of  the  certificate  of  the  transfer  of  the  vessd  to  a  particular  person,  is  not  even  primBfaeU  evidence 
to  charige  fiiat  person  as  owner,  onlees  the  entiy  be  proved  to  have  been  made  by  his  authority, 
Frazer  w.  Hopkint  ^  c/.2  TamiL5,8  Con^w  170.  2S<iclw.  WaipiU,  14  EmI, SK,  Abbots 
95,  and  see  abo  Wsaver  v.  PrmticB  and  Another,  1  E^  H.  369. 
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^ACttCtigs  at  CVrMmftuttrr-  [*i8i 


DOE  on  the  Demise  of  WAITHMAN  and  Others  v.  MILES. 

By  the  temw  of  a  deed  of  co-poiliienhip  a  houae  istobeoKd  and  occupied  by  the  oo-partnenduziqg 

the  co-paitnenhip. 
After  a  diasolution  of  poitnenhia  no  notice  to  quit  is  necemuy  previous  to  an  action  of  ejeotmcDt 

against  a  oo-paitner.    Notice  1^  a  oo-paitner  that  the  parlnerriup  has  ttten  diasuhed,  u  evidoxs 

as  against  him,  that  it  has  been  dissolved  by  competent  means^  md  therefore  is  evidence  of  a  dis- 

aolutkm  fay  deed,  if  a  deed  be  essential  to  sodi  dinolution. 

Ejectment  to  recover  a  house  in  Holbom,  on  the  joint  demise  of  Robert 
Waithman,  John  Smith,  and  Thomas  Smith. 

The  plaintiffs  gave  in  evidence  a  deed  of  co-partnership,  executed  by  the  de- 
fendant and  Wm.  Waithman,  John  Smith,  and  Thomas  Smith,  which  recited 
that  the  house  in  question  was  the  property  of  the  lessors  of  the  plaintiff;  and 
that  the  house  should  be  occupied  and  used  by  the  partners  during  the  partner- 
ship only.  It  was  abo  proved,  that  the  defendant  and  his  three  co-partners 
had  signed  a  notice,  which  stated,  that  the  partnership  had  been  dissolved. 

Comyrt,  for  the  defendant,  contended,  1st.  That  no  tenancy  was  created  by 
the  deed  of  co-partnership;  it  was  therefore  to  be  considered  as  a  common  de- 
mise by  those  to  whom  the  house  belonged,  and  therefore,  notwithstanding  a 
dissolution  of  the  partnership,  the  usual  notice  to  quit  *was  necessary.  r«i  go 
And,  2dly.  That  there  was  no  proof  of  a  dissolution  of  the  partnership,  ^ 
which,  having  been  created  by  deed,  could  not  be  dissolved  by  less  than  a  deed. 

Lord  Ellenborouoh. — The  house  was  to  be  used  and  occupied  by  the 
partners  during  the  partnership  only,  and  when  that  was  determined  there  was 
an  end  of  the  tenancy.  It  might  be  very  deserving  of  attention,  whether  a 
partnership  created  by  deed  could  be  dissolved  by  any  thing  short  of  a  deed, 
but  here,  as  against  the  party  who  signed  the  notice,  Uie  partnership  must  be 
taken  to  have  been  dissolved  by  competent  means.  If  they  had  stated  in  the 
notice  ''^  the  partnership  is  hereby  dissolved"  it  might  have  been  different,  for 
the  question  would  then  have  stood  on  the  effect  of  that  instrument;  but  as 
against  a  person  who  signed  the  notice,  the  partnership  is  to  be  considered  as 
having  been  legitimately  dissolved.  Verdict  for  the  plaintiff.(a} 

Gumey  and  Gifford  for  the  plaintiff. 

Comyn  for  the  defendant 

(«)  As  Id  the  eflect  of  admissions,  see  R.  ▼.  Ae«t//«,  Peake's  N.  P.  C.  91,  R,  v.  Gardner, 
2  Campb.  513.  Uptcomh  v.  Holnus,  2  Campb.  441.  CkarUy  v.  Bokotl^  4  T.  R.  317.  BurUigk 
▼.  Sluhhs,  5  T.  R.  465, 2  P.  W.  433.  But  an  admission  by  the  party  will  not  suj^y  the  want  of 
the  subscribing  witness  to  a  deed.    Abbott  v.  Plumbe,  0oog.  205. 


•ADAMTHWAITE  v.  SYNGE.  [MSS 

Before  a  document  can  be  read  as  a  record,  it  roust  be  proved  either  that  it  came  out  of  the  hands 
of  the  officer  of  the  court,  or  from  the  proper  place  of  depositing  the  records  of  the  court  of  which 
it  professes  to  be  a  record,  and  ^  contents  of  the  document  itKlf  cannot  he  called  in  aid  in  support 
ofsudiproo£ 

Dkbt  on  a  judgment  recovered  in  the  Court  of  Excfiequer  in  Ireland. 

The  witness  called  to  prove  an  examined  copy  of  the  judgment,  stated,  that 
at  the  request  of  an  attorney  in  Dublin,  he  went  to  the  building  where  the  four 
courts  are  heid,  and  there  compared  the  copy  produced  with  a  parchment  roll 
produced  by  the  attorney. 

Lord  Ellenborouoh  deemed  this  evidence  insufficient,  without  either  show- 
ing that  the  original  came  from  the  proper  place  of  deposit  or  out  of  the  hands 
of  the  officer  in  whose  custody  the  records  of  the  Exchequer  were  kept 
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Courthope^  for  the  plaintiff,  suggesttid,  that  from  the  contents  of  the  copy  it 
would  appear,  that  the  original  was  a  record  of  the  Exchequer. 

Lord  EixsNBOROUGH. — it  must,  in  the  first  place,  be  proved  by  the  witness, 
that  the  original  came  out  of  the  proper  custody ;  this  cannot  be  shown  by  any 
light  reflected  from  the  record  itself,  which  may  have  been  improperly  placed 
where  it  was  found.  Nothing  can  be  borrowed  ex  visceribus  judidu  till  the 
original  be  proved  to  have  come  from  the  proper  court. 

9,YstA-\       *1^  ^^<i  appeared,  that  the  records  of  the  different  courts  in  Dublin 
^  were  all  kept  in  one  room,  but  in  different  presses. 

Lord  Ellenborougu.— Since  the  records  are  kept  in  different  presses,  the 
same  difficulty  still  presents  itself;  it  is  very  distressing  to  strain  the  rules  of 
law,  when  evidence  might  so  easily  have  been  procured.  If  the  witness  had 
stated,  that  the  record  came  ont  of  the  hands  of  the  propw  officer,  it  would 
have  been  sufficient.  The  evidence  must  be  iaanehed  by  proving  that  the 
document  came  either  from  the  proper  person  or  proper  place;  till  &n  I  can* 
not  look  upon  it  as  a  record.  To  admit  this  evidence  would  afford  a  precedent 
for  laxity  of  proof  in  other  cases.  Plaintiff  nonsuited. 

Caurthope  for  the  plaintiff* 

Beath  for  the  defendant 

See  CoUUon  v.  HUlemr,  3  Campb.  30. 


♦  186]  MNGRAM  v.  SHIRLEY  and  Another. 

Upon  an  agreement  between  two  tniden  to  eupiily  eadi  other,  on  the  Ibodng  of  goodi  tar  goods, 
aDer  a  balanee  atnick  betvfeea  tbem,  soefa  baknoe  li  to  be  paid  in  Bacoey. 

Assumpsit.  The  plaintiff  proved,  that  there  had  been  mutual  accounts  be- 
tween the  parties,  and  that  a  balance  h^  been  struck  of  26/.  in  (avour  of  the 
plaintiff. 

The  defendants  contended,  that  there  was  an  agreement  between  the  parties 
of  goods  for  goods,  according  to  which  they  were  to  supply  each  other  mutually 
with  the  goods  in  which  each  dealt,  and  that  upon  the  account  taken  the  plain- 
tiff was  not  entided  to  receive  26/.  in  money,  but  only  goods  to  that  amomit 
from  the  defendant's  warehouse.  There  was  no  evidence  of  an  agreement  at 
the  time  of  the  settlement,  that  the  balance  should  be  taken  in  goods. 

Lord  Ell^nborouoh  was  of  opinion,  that  upon  a  balance  struck,  the  amount 
of  the  balance  was  due  in  money,  otherwise  there  could  be  no  end  to  the  deal- 
ings. 

Topping  and  Storks  for  the  plaintiff. 

The  Attorney  Oeneral  and  Header  for  the  defendants. 


«186]  «LEESON  v.  HOLT  and  Others. 

In  an  action  against  a  earner  for  nepifigenoe,  tbe  defendant  cannot  »ad  in  eridenoe,  an  ad^fatiaement 
in  a  nemaper,  bj  ^^ucfa  be  Unute  his  responsibility,  unless  he  fint  prove  that  the  piuntiff  waa 
in  tbe  haoit  of  leadiQg  that  papers— But  {sembU)  an  advertisement  in  the  Gantle  magr  be  read 
withoat  audi  prcparatoiy  proo(  but  without  it,  the  evidence  is  weak. 

This  was  an  action  against  the  defendants  as  common  carriers,  for  negligence. 

The  plaintiff,  who  resided  at  Nottingham,  ordered  a  number  of  chairs  to  be 
sent  by  Davis  from  London.  Davis  accordingly  sent  the  chairs,  and  he  stated 
upon  the  trial,  that  he  went  to  the  defendants'  office  in  London,  and  that  he  had 
not  seen  any  notice  on  the  part  of  the  defendants,  intimating  that  they  would 
not  be  responsible  for  any  damage  which  might  be  sustained  by  furniture,  ^. 

The  defendants  relied  on  a  notice  painted  upon  canvass  in  large  letters,  inti- 
mating that  all  packages  of  looking-gLMs,  piate^lass,  household  furniture,  toys, 

o2 
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&c.  were  to  be  entirely  at  the  risk  of  the  owners  as  to  damage,  breakage,  &c. 
This  notice  was  placed  in  a  conspienous  situation  over  the  door  of  the  office; 
they  also  proposed  to  prove,  that  a  similar  notice  had  been  inserted  in  the  Qa- 
zette,  and  in  the  Times  newspaper. 

Lord  Ellenborouou  said,  that  he  would  receive  evidence  of  the  advertise- 
ment in  the  Gazette,  but  that  unless  it  were  proved  that  the  party  was  in  the 
habit  of  reading  the  Gazette,  the  evidence  would  be  of  litde  avaO.  And  his  lord- 
ship was  of  opinion,  *that  the  advertisement  in  the  Times  was  not  ad-  r«i  o.« 
missible  at  all  without  proof  that  it  was  taken  in  by  the  party.  The  ^ 
first  instance  in  which  such  evidence  was  received,  was  a  case  where  a  person 
to  entide  himself  to  a  more  extended  lien  than  the  common  law  allowed,  inserted 
a  notice  in  a  provincial  Sunday  paper,  and  the  court  held  that  it  was  admissible 
in  evidence,  because  it  was  probable  that  the  party  had  seen  it,  since  he  took  in 
the  paper  and  the  advertisement  related  to  his  business. 

It  appeared,  that  Davis  had  occasionally  read  the  Times  newspaper,  and  Lord 
Ellenborodoh  then  admitted  the  advertisement  contained  in  it  to  be  read. 

In  summing  up  to  the  jury,  his  lordship  said. 

If  this  action  had  been  brought  twenty  years  ago,  the  defendant  would  have 
been  liable,  since  by  the  common  law  a  carrier  is  liable  in  all  cases  except  two, 
where  the  loss  is  occasioned  by  the  act  of  God,  or  of  the  king's  enemies  using 
an  overwhelming  force,  which  persons  with  ordinary  means  of  resistance  can^ 
not  guard  against.  It  was  found,  that  the  common  law  imposed  upon  carriers 
a  liability  of  ruinous  extent,  and  in  consequence  qualifications  and  limitations  of 
that  liability  have  been  introduced  from  time  to  time,  till,  as  in  the  present  case, 
they  seem  to  have  excluded  all  responsibility  whatsoever,  so  that  under  the 
terms  of  the  present  notice  if  a  servant  of  the  carrier's  had  in  the  most  wilful 
*and  wanton  manner  destroyed  the  furniture  intrusted  to  them,  the  prin-  r«2go 
cipals  would  not  have  been  liable.  If  the  parties  in  the  present  case  ^ 
have  so  contracted,  the  plaintiff  must  abide  by  the  agreement,  and  he  must  be 
taken  to  have  so  contracted  if  he  chooses  to  send  his  goods  to  be  carried  after 
notice  of  the  conditions.  The  question  then  is,  whether  there  was  a  special 
contract  If  the  carriers  notified  their  terms  to  the  person  bringing  the  goods 
by  an  advertisement,  which,  in  all  probability,  must  nave  attracted  the  attention 
ot  the  person  who  brought  the  goods,  they  were  delivered  upon  those  terms; 
but  the  question  in  these  cases  always  is,  whether  the  delivery  was  upon  a  spe- 
cial contract.  Verdict  for  the  plaintiff. 

The  Jiitomey  Omeral  and  Marryait  for  the  plaintiff. 

Scarlett  and  Comyn  for  the  defendants. 


♦WELD  V.  THE  GAS-LIGHT  COMPANY.  ['ISQ 

^  which  has  been  intrasted  by  the  legidatore  wiA  the  execution  of  a  power  fivxn  which 
Boaj  leflolt  to  the  pabljc»  is  bound  to  take  eapedal  pieeautioii  to  guara  against  such  tta^ 
chief,  and  m  de&ult  is  responsible  in  damages. 

The  defendants,  for  the  purpose  of  laying  their  pipes  for  conducting  the  gas, 
had  made  an  excavation  in  the  Strand  of  considerable  length,  and  four  feet  in 
breadth.  The  rubbish  which  had  been  raised  formed  a  mound  on  the  side  of 
the  excavation,  and  between  the  mound  and  the  opposite  side  of  the  street  there 
was  room  for  two  carriages  to  pass.  Between  six  and  seven  o'clock  in  the  eve- 
ning, in  tlie  month  of  January,  the  plaintiff  was  driving  his  gig  through  the 
Strand,  and  in  avoiding  a  cart  the  gig  was  precipitated  into  the  trench,  and  the 
horse  which  drew  it  forwards  died  in  consequence  of  the  injury  it  received  by 
the  fail. 

Lord  Ellbnborouoh. — In  point  of  law,  I  am  clearly  of  opinion,  that  where 
any  Company,  such  as  the  Gas  Light  Company,  is  intrusted  with  the  execution 
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of  a  power  from  which  mischief  may  result  to  the  commanity,  they  are  bomid 
to  execute  it  as  Lonocently  as  they  can,  even  in  U^e  day  time,  and  in  the  night 
time,  are  bound  to  take  especial  precaution  that  no  one  shall  receive  injury. 
Here  the  trench  was  leA  open  at  night;  the  defendants  ought  not  to  have  allowed 
so  large  a  portion  to  remain  open;  but  if  they  did,  it  was  their  duty  to  have 
guarded  it  with  especial  care :  diere  was  no  light  set  up  for  the  purpose  of  wam- 
•1001  ^  ^^  passenger  of  *his  danger,  and  the  mound  was  not  sufficient  to 
J  prevent  the  mischief  which  ensued.  Verdict  for  the  plaintiff. 

Thpping  and  Curwood  for  the  plaintiff. 

GarroWt  A.  6.,  for  the  defendants. 


HECTOR  and  Another  v.  CARPENTER. 

If  a  partjr  wiw  ib  baS  to  the  aheiiff  apply  to  an  attoniej  to  pat  in  bail  above,  be  k  liabfe  for  these 
expfloaea,  but  not  ftr  the  aobaeqiieBt  ejqwnBM  of  the  aiiit  iVtfiul.^M^  the  expenses  of  the  auit 
are  due  fiom  the  principal,  and  the  chaiges  of  the  bail  ftr  patting  in  bail  above  mm  the  baiL 

Assumpsit  on  an  attorney's  bill  for  the  expenses  of  putting  in  bail  above,  and 
the  subsequent  expenses  of  the  cause,  in  which  Carpenter  had  been  bail  to  the 
sheriff. 

The  cause  was  ultimately  referred,  but  in  the  course  of  the  trial.  Lord  El- 
UNBOBOUOH  said — I  think,  that  in  point  of  law,  if  a  party,  who  is  bail  to  the 
sheriff,  apply  to  an  attorney  to  have  bail  put  in  above,  he  is  liable  for  those 
expenses,  but  not  for  the  subsequent  expenses  of  the  principal  suit,  for  that  would 
be  undertaking  for  the  debt  of  another.  PrimA  fade  the  expenses  of  the  suit 
are  due  from  Uie  principal,  and  the  chaiges  of  the  bail  for  putting  in  bail  above 
from  the  bail. 

»ioin  ^"^^  Attorney  General  and  Adolphus  for  the  plaintiff. 
J  7b]9pjng  for  tfia  defendant 


SOLOMONS  and  two  Others  v.  MEDEX. 

An  avennent  fliat  dandonoos  woidswere  spoken  ooooeming  the  (tfuee)  plaintiA  in  their  jomt  trade, 
ii  not  sapported  bj  eridenoe  of  words,  addreeaed  fay  the  defendant  peisonaUy,  to  one  cmly  of  the 
paitnen* 

Casb  for  slanderous  words  affecting  the  plaintiffs  in  theur  trade  of  silver- 
smiths. 

The  declaration  alleged,  that  the  defendant  spoke  of  and  concerning  the 
plaintiffs  in  their  trade,  these  words :  "  You  (meaning  die  said  partners)  have 
bought  a  peari  necklace,  which  was  stolen  from  me,  for  less  than  one-seventh 
of  the  value:  will  you  give  up  the  necklace?  otherwise  I  will  take  you  to  Bow 
Stieeu'' 

It  appeared,  that  the  three  plaintiffs  carried  on  business  in  partnership,  and 
that  the  words  were  spoken  by  the  defendant  in  their  shop,  and  addressed  to 
John  Solomons  (one  of  the  plaintiffs)  alone,  the  other  plaintiffs  not  being  pre- 
sent. 

Lord  Ellvnborouoh  was  of  opinion,  that  there  was  a  fatal  variance  between 

the  declaration,  which  alleged  the  words  to  have  been  spoken  of  and  concem- 

*1921  ^°^  *^^^  ^^^  plaintiffs  in  their  character  of  tradesmen,  and  the  woids 

^  proved  which  were  addressed  to  one  of  the  partners  individually,  and 

the  plaintiff  was  Non-suited.(a) 

The  Attomeu  General  and  Reader  for  the  plaintiff. 

Scarlett  for  the  defendant. 

(«)  8ee  BameM  ▼.  HoOowa^,  8  T.H.  150.  The  King  ▼.  Bsiry,  4  T.  S.  217, 3  East  434. 
lj^RmteHft^.Sh^Uff,Cm.mi.VSU.    /foidks#  v.  ibio&sy,  8  East,  387.    HJiy  w.  Hntdtr, 

3  BoIsL  83. 


so  Bacon  v.  Chesney.  H.  T.  1816.  [192 

BACON  V.  CHESNEY. 

A.  engages  to  guarurty  flw  amoimt  of  goods  ioppfied  by  B.  to  C.  provided  eightem  montfiB'  credit 
be  given:  if  B.  give  credit  for  twelve  monlhs  only,  he  is  not  entitled  at  tfaeexpiretioii  of  six  mondia 
move,  to  call  upon  A.  on  hie  p;uaraQtee.  But  B.  havings  after  the  oanuDencement  of  the  action, 
delivered  an  invoice  fix>m  which  it  appears  that  credit  was  given  lor  twelve  months  only,  is  at 
liberty  to  diow  that  this  was  a  mistake,  and  that  in  6ct  eighteen  months'  credit  was  given. 

Assumpsit  on  a  guarantee,  by  which  the  defendant  undertook  to  guaranty  to 
the  plaintiff  the  payment  of  a  small  vestment  of  goods  out  of  fashion  to  be  supplied 
to  Blair,  the  mate  of  an  Indiaraan,  on  reasonable  terms,  at  eighteen  months' 
credit. 

Gaselee^  for  the  plaintiff,  proposed  to  give  evidence  of  what  Blair,  the  princi- 
pal, had  said  concerning  the  goods  on  his  return  from  India ;  but 

*Lord  Ellenborovoh  was  of  opinion,  that  what  Blair  afterwards  r^igq 
said  was  not  evidence,  since  he  was  not  the  general  agent  for  the  de-  ^ 
fendant. 

Campbell^  for  the  defendant,  gave  in  evidence  an  invoice  signed  by  the  plain- 
tiff, giving  only  twelve  months  credit  to  Blair;  but  it  afterwards  appeared  that 
this  had  not  been  delivered  uutQ  after  the  commencement  of  the  action. 

Lord  Ellenborovoh. — The  claim  as  against  a  surety  is  atrictiasimi  juria^ 
and  it  is  incumbent  on  the  plaintiff  to  show  that  the  terms  of  the  guarantee  have 
been  strictly  compiled  with. (a)  If  I  engage  to  guaranty,  provided  eighteen 
months'  credit  be  given,  the  party  is  not  at  liberty  to  give  twelve  only,  and  afler 
the  expiration  of  kix  more  to  call  upon  me.  If  tfiis  invoice  had  been  delivered 
at  the  same  time  with  the  goods,  or  if  it  had  been  delivered  under  a  judge's 
order,  the  plaintiff  would  have  been  bound  by  it,  but  under  the  present  circum- 
stances I  think  he  is  at  liberty  to  show  that  it  is  a  mistake. ^6) 

Verdict  for  the  plaintiff. 

*Oaaelee  for  the  plaintiff.  r»lfl4 

Campbell  for  the  defendant.  L  *^* 

(«)  As  against  a  surebr,  a  contract  cannot  be  carried  beyond  die  strict  letter  of  it  Per  BuBer,  J., 
2  T.  R.  370,  and  see  PhtUipt  v.  JlstUno  ^  mi,  2  Taunt  »0«. 

(6)  The  courts  are  unwilling  to  extend  the  doctrine  of  esloppeiM,  because  it  tends  to  prevent  the 
investigation  of  truth:  see  Lord  Kenyon's  dictum,  R.  v.  LMtnkam,  4  T.  R.  254:  and  upon  the 
same  principle,  it  seldoD)  happens  that  a  party  is  precluded  by  his  admission  or  representation  from 
showing  that  he  acted  under  a  mistake.  So  that  a  receipt  ia  not  conclunve  evidence  against  a  party 
■gniDff  it,  and  he  may  show  that  he  did  not  in  fittt,  receive  the  sum  in  questkn.  8ee  SiraUon  v. 
RaataU,  2  T.  R.  366,  and  solemn  declarations  by  the  party,  in  many  cases,  even  where  there  has 
been  no  mistake,  .are  not  eaneiusive.  It  has  been  held  that  upon  an  information  for  an  ofience  under 
the  game  laws,  the  party  is  not  concluded  by  the  oath  he  had  taken  before  the  oommissionerB  under 
the  property-tax.aot,  w  to  the  annual  value  of  his  propertv.  R,  v.  Ckirk,  B  T.  R.  220.  So  tba 
drcumstance  of  an  insolvent's  not  including  a  debt  in  bis  schedule  will  not  pieduds  him  from  aAei^ 
wards  recovering  die  debt    See  Hart  v.  Nnoman,  3  Canapb.  13. 

But  m  general  the  declaration  and  conduct  of  the  party  is  admissible  in  evidence  against  hun,  and 
in  many  instances  has  been  held  to  be  eondvsive.  One  who  has  described  himself  to  be  a  phyadan 
osmiot  afterwards  maintain  an  action  for  fees,  CkorUy  v.  Bokott,  4  T.  R.  317.  Lipseamke  ▼. 
HoAnes,  2  CampK  441. 

A  vendee  of  goods  who  has  given  to  the  vendor  a  bill  of  exchange  in  payment,  carmot  aAer> 
wards  dispute  the  reasonaUeness  of  the  charge.  JWi^A  v.  Turner,  1  Kep,  2i7,  and  supra,  51.  A 
bankrupt  who  has  acquiesced  in  a  commission  for  three  years,  and  who  has  solkited  the  votes  of 
cndiloni  in  the  cboioe  of  assignees,  is  estopped  from  bringing  an  action  to  the  validity  of  the  oom* 
mission.  Uke  v.  How  ^  Rogers,  6  I^i.  20.  Fhwtr  v.  Heher,  2  Ves^  236»  3  Esp.  223,  11, 
Ves.  Jun. 409,  and  see  the  case  died  by  Richards,  B.  1,  Price,  83;  in  which  Lord  Kenyon  held, 

ra  trial  fir  forgery,  that  the  defendant  having  m  his  address  to  the  jury  spoken  of  the  woman 
then  aocompanieid  hun  as  his  wife,  could  not  afterwards  call  her  as  a  witness,  although  he 
•Uoged,  when  the  objectiQa  was  made,  that  she  was  not  his  wife;  (but  qu.)  See  JIary  M}f»  eate, 
lioach,  245.  So  if  a  man  hold  out  a  woman  to  the  world  as  his  wife,  he  cannot  set  up  as  a  defence 
to  an  action  for  necessaries  that  she  was  not  his  wife.  Robinson  v.  Jfahon,  1  Campb.  245.  fTof- 
JOfi  V.  Thretke/d,  2  Esp.  637. 

There  seems  to  be  an  fssmtial  distinction  between  those  representations  on  which  another  party 
may  be  presumed  to  have  acted,  or  on  the  feith  of  whk:h  some  advantage  has  been  gained,  and  those 
by  wluch  the  interests  of  another  cannot  be  supposed  to  have  been  affected.  If  a  man  repreaeot  a 
woman  to  be  his  v^  he  undertakes  to  repay  any  third  person  who  will  supply  her  with  i 
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and  to  aDowr  him  afterwards  to  letract,  would  be  to  peimit  him  to  defeat  his  own  contract,  but  where, 
as  in  the  cases  dtIL  v.  Ctarlu,  and  Hart  ▼.  J^ewnum  above  dted,  the  party  does  not  by  the  felsify- 
■^  his  Ibnner  drdaration,  break  good  feith  with  the  oppoate  party,  there  seeiiw  to  be  no  sufficient 
reaaoQ  why  the  real  feds  should  not  be  disclosedy  sinos  although  ihe  jparty  may  by  such  evidence 
dkow  himself  to  haw  acted  immorally  and  illegally,  yet  his  oflenoe  and  its  puniixuxieat  are  entirely 
fereign  to  the  existing  inquiry. 


«195]  *LORD  KINQ  v.  CHAMBERS  and  Another. 

Proof  that  the  mob,  after  biealung  open  the  door,  tearing  down  the  window  fiamei^  and  doing  other 
serious  damage  to  a  house,  were  mterrupted  in  their  proceedings  by  a  military  force,  is  evidence 
from  which  a  begiiming  to  demolish  (in  an  action  against  the  hundred)  is  to  be  presumed;  but  if 
the  mob  after  committing  such  miachief  voluntarily  retire,  without  proceeding  to  demolition,  it  is 
a  question  lor  the  jury,  whether  there  was  a  beginning  to  demotish. 

This  was  an  action  against  the  defendants,  two  of  the  inhabitants  of  the  Hun- 
dred of  Ossulston,  to  recover  the  amount  of  the  damage  sustained  by  the  plain- 
tiff *s  house  in  Wimpole-street,  from  an  attack  of  the  mob  during  the  Com  Bill 
riots. 

It  was  proved,  that  the  mob  put  out  the  lamps  in  the  street,  broke  open  the 
door,  tore  down  the  railing  before  the  house,  and  broke  the  shutters  and  win- 
dow frames,  and  after  doing  other  damage  to  a  considerable  amount  retired,  and 
that  in  about  five  minutes  afterwards  the  street  was  occupied  by  the  military. 

Gurnet/^  for  the  defendants,  admitted  that  if  the  mob  intended  to  demolish 

the  house  a  sufficient  xlegree  of  violence  had  been  proved;  but  contended,  on  the 

authority  o{Reid  v.  Clarke  and  another^  7  T.  R.4S)6,  (before  Thompson,  Baron, 

at  Newcasde)  that  if  it  was  merely  the  intention  of  the  mob  to^express  their  in- 

'lOAl  ^'^^^^^  ^y  doing  mischief,  and  dispersing  without  proceeding  to  a  de- 

-J  molition,  the  action  could  not  be  supported. 

The  Jtttomty  General. — The  mob  must  be  taken  to  have  intended  that  which 
they  actually  b^n  to  do,  namely  to  demolish  the  house ;  the  consequences 
would  be  dreadful  if  this  doctrine  were  allowed  to  prevail,  and  if  a  mob  could 
say,  we  have  just  done  mischief  enough  to  the  party,  now  let  us  leave  him,  and 
he  will  be  without  any  remedy. 

Lord  Ellbnborouoh. — I  do  not  know  any  case  where  the  mob  have  not 
been  interrupted  in  the  course  of  demolition  by  the  interference  of  the  military, 
and  where  after  the  work  of  demolition  had  been  begun,  they  would  not  have 

fine  through  if  they  had  not  been  interrupted,  and  where  they  have  retired,  if 
may  use  the  expression,  unsatiated.  'Ilie  proof  would  have  been  abundantly 
•ufficient,  if  the  mob  had  been  dispersed  by  the  military,  whilst  they  were  oc- 
cupied in  the  demolition.  The  words  of  the  statute  are,  beginning  to  demolish, 
and  there  must  be  proof  that  such  was  their  intention. 

The  plaintiff's  counsel  requesting  that  the  case  might  be  left  to  the  jury,  his 
lofdship  said. 

There  is  in  this  case,  without  doubt,  a  sufficient  beginning  to  demolish  under 
the  statute,  provided  the  violence  was  used  with  an  intention  to  *demolish.    We 

*1971  ^^^  ^^^  ^^'^^  ^^^^  ^^  ™^^  intended  to  do  from  what  they  did ;  and 
-I  what  they  had  begun  to  do,  is  striking  evidence  to  show  what  they  in« 
tended  to  do:  but  if  they  went  away  voluntarily  of  theur  own  head,  the  question 
for  your  consideration  is,  whether  they  ever  intended  to  demolish. — If  the  mi- 
litary were  near  when  the  mob  dispersed,  it  would  be  fair  to  attribute  the  dis« 
persion  to  the  military.  If  thev  dispersed  voluntarily,  and  without  having  sa^ 
tiated  their  pnrpose,  it  will  be  for  you  to  consider  whether  what  they  did  wa» 
done  with  an  intention  to  demolish.  Verdict  for  the  defendantb^ 

The  Attormu  General  and  PuUer  for  the  plaintiffi 

Oumey  for  me  defendants, 
yoi..  IL  11 
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See  2  Will  Saund.  377,  note  (12,)  where  many  of  the  dedrions  nnder  this  act  (L  e.  the  1  G. 
1  at  2,  c.  5,  8. 4,)  are  collected.  See  also  Burrov>s  v.  Wright ^  1  East,  615.  Greaskyy.  Higgin- 
boUkam,  1  East,  636.  In  the  case  of  Smiik  ▼.  BoHon,  wfaxh  was  tried  befcre  Le  Blanc,  J.,  a#  (he 
York  Spring  aaaues,  1816^  it  was  held,  m  an  action  on  this  statute,  that  the  hundred  was  liable  «xif 
for  the  tumiture  and  other  articles  actually  dwnoliiihed  by  the  mob,  and  not  ibr  such  as  had  been 
stolen  and  carried  off. 

When  the  legislature  had  Aought  proper  to  make  the  beginnmg  to  derodidi  a  house,  ^cc  a  capi- 
tal oAaioe,  it  was  also  deemed  proper  to  give  the  person  injured  a  remedy  against  the  hundred,  sbioe 
otherwise,  maonuch  as  the  private  injury  had  by  the  opemtion  of  the  act  merged  in  the  felony,  the 
party  would  have  been  left  without  remedy.  But  in  the  case  of  a  kroeny  aocdmpanying  the  begin- 
ning to  demolish,  the  party  would  have  had  no  remedy  previous  to  the  St.  1,  Gr.  I,  st  2,  c  5,  and 
therefore  he  was  not  withm  the  scope  of  the  sixth  section  of  that  statute,  as  to  the  breeny,  since  Ae 
object  of  that  section  was  to  provide  a  remedy  in  pboe  of  that  taken  away  by  the  fourth  section. 


•GANDALL  v.  PONTIGNY.  [♦198 

.A.  being  eomloyed  by  B.  as  a  derk  at  a  salary  of  200/.  per  annum,  payable  quarteiiy,  is  discharged 
in  the  middk;  of  a  quarter  and  paid  proportionaUy;  A.  is  entitled  to  recover  his  sahtry  for  the  le- 
.  mamder  of  the  quarter  on  the  general  count  for  work  and  labour. 

Declaration  for  work  and  labour. 

'  The  plalntifT  had  been  employed  as  a  clerk  by  the  defendant,  in  his  counting- 
house,  at  a  salary  of  200/.  per  annum,  which  had  been  paid  quarterly.  The 
defendant  being  displeased  with  the  plaintiff's  conduct,  on  tfie  11th  of  August 
(in  the  midst  of  a  quarter)  discharged  him,  paying  him  25/.,  the  proportionate 
salary  for  half  a  quarter,  which  would  expire  on  the  15th  of  August.  The 
plaintiff  tendered  himself  the  next  momine;  at  the  counting-house,  as  ready  to 
discharge  his  duties  as  usual,  when  the  defendant  declined  his  services. 

Topping,  for  the  defendant,  contended,  that  the  plaintiff  was  not  entitled  to 
recover  on  the  genera]  count  for  work  and  labour,  since  none  had  been  per- 
formed subsequently  to  the  period  of  his  discharge,  and  up  to  that  time  he  had 
been  |>aid,  and  he  cited  Hull  v.  Htigktman,  2  East,  145.  Tlie  plaintiff,  he 
urged,  ought  to  have  declared  specially  on  the  contract. 

*Lord  Ellenborough.— If  he  has  done  work  for  any  part  of  the  rising 
quarter,  it  b  done  for  the  whole.     This  is  an  objection  of  a  strict  na-  *- 
ture,  and  since  no  dissolution  of  the  contract  has  been  proved,  the  plaintiff  is 
entided  to  recover  for  the  remainder  of  the  quarter.        Verdict  for  the  plaintiff. 

The  ^ttomeu  General  and  Dmvling  for  the  plaintiff. 

Topping  and  v.  Lowes  for  the  defendant. 


MACFARLANE  v.  PRICE. 

In  the  qiedfication  df  a*p0tent  for  an  imjrraved  matrtiment  it  is  enential  to  point  oot  preciaely  what 
is  new  and  what  ia  old,  and  it  i«  not  sufficient  to  give  a  general  description  of  the  oonstructian  of 
the  instrument  without  maJdng  such  distinction,  alttioi]^  a  plate  is  annexed,  oontaming  a  detached 
and  separate  repiesentatiQa  of  the  parla  in  which  the  improvement  consists. 

This  was  an  action  upon  the  case,  for  infringing  a  patent. 

The  patent  was  described  generally  as  a  patent  for  certain  improvements  in 
the  making  of  umbrellas  and  parasols. 

The  specification  professed  to  set  out  the  improvements  as  specified  in  cer- 
tain descriptions  and  drawings  annexed. 

*The  siTojoined  description  contained  a  minute  detail  of  the  construe-  r««nA 
tion  of  umbrellas  and  parasols,  partly  including  the  usual  mode  of  stretch-  ^ 
ing  the  silk  of  the  umbrella  by  means  of  metallic  stretchers,  or  rods  attached  to 
a  tube  moveable  along  the  stem,  and  also  certain  improvements,  which  consisted 
chiefly  in  the  insertion  of  the  stretchers,  which  were  knobbed  at  the  end*  ic 
sockets  formed  in  the  whalebone,  instead  of  attaching  them  to  the  whalebone  in 
the  usual  way,  by  means  of  forked  ligaments,  which  came  in  contact  with  the 
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silk.     The  advBntage  of  which  was,  that  by  the  specified  mode,  the  Done  being 
interposed  between  the  stretcher  and  the  silk,  the  stretcher  did  not  wear  the  silk 
in  spreading  the  umbrella,  as  it  was  apt  to  do  in  umbrelks  of  the  old  construc- 
tion, where  die  stretcher  came  in  contact  with  the  silk.    Some  other  advantages 
of  minor  importance  were  also  stated,  and  drawings  were  given  of  the  umbrellas 
and  parasols  in  their  improved  state.     Throughout  the  whole  specification  no 
distinction  was  made  between  what  was  new  and  what  was  old. 
Upon  the  objection  taken  by  Tapping  for  the  defendant. 
The  Jittomey  General,  for  the  plaintiff,  contended,  that  the  specification  was 
sufficient,  since  one  of  the  annexed  drawings  contained  a  representation  of  the 
particular  invention  which  had  been  pirated,  and  was  confined  to  the  exhibition 
*20n  ^^  ^®  insertion  of  the  knobbed  stretchers  in  the  whalebone  sockets,  *from 
-)  which  an  artist  would  be  able  to  construct  an  umbrella  on  the  improved 
plan. 

Lord  ELLSNBOROfroH. — ^The  patentee  in  his  specification  ought  to  inform  the 
person  who  consults  it,  what  is  new,  and  what  is  old.  He  should  say,  my  im- 
provement consists  in  this,  describing  it  by  words  if  he  can,  or  if  not  by  refe- 
rence to  figures.  But  here  the  improvement  is  neitlier  described  in  words  nor 
by  figures,  and  it  would  not  be  in  the  wit  of  man,  unless  he  were  previously 
acquainted  with  the  construction  of  the  instrument,  to  say  wliat  was  new  and 
what  was  old.  The  specification  states,  that  the  improved  instrument  is  made 
«n  manner  following:  this  is  not  true,  since  the  description  comprises  that  which, 
■s  old,  as  well  as  that  which  is  new.  Then  it  is  said,  that  the  patentee  may 
put  in  aid  the  figures,  but  how  can  it  be  collected  from  the  whole  of  these  in 
what  the  improvement  consists.  A  person  ought  to  be  warned  by  the  specifi- 
cation against  the  use  of  the  particular  invention,  but  it  would  exceed  the  wit  of 
man  to  discover  from  what  he  is  warned  in  a  case  like  this. (a) 

Plaintifi*  non-suited. 
*20*xT     *^^®  ^ttome}/  General^  Gumey,  and  Storks,  for  the  plaintiff. 
-I     Topping,  Scarlett,  and  Gaaelee',  for  the  defendant. 

(«)  It  appean  at  one  time  to  have  been  held,  that  a  jpateiit  for  on  addition  or  improvement  was 
not  maintamaUe.  BircoCs  ease,  3  Ins.  184,  and  Mr.  J.  BuDer's  obaervationa,  2  H.  B.  4^;  but  it 
has  for  some  time  been  fully  settled  Aat  micfa  a  patent  may  be  rapported :  see  the  caae  of  BcuUon  v. 
Buii,  2  H.  B.  482;  and  the  caae  of  Morrig  v.  Bmnsna,  cited  by  BuUer,  J.,  and  Homhiowtr  v. 
Bolton,  8  T.  R.  S>S.  But  in  Jt»9vp*9  com  (cited  in  the  last  case)  a  patent  waa'  h^d  to  be  void 
becanae  it  extended  to  the  whole  watch,  and  the  invention  waa  of  a  particular  movement  only.— For 
a  patent  for  the  invention  consisting  in  an  improvement  only,  can  ^ve  no  right  to  the  engme  or  to 
any  thing  bevond  the  improvement  itaeiC  And  the  public  mive  a  right  to  puicfaaae  that  improvement 
by  itKlf,  wimout  being  encumbered  with  other  things.  But  where  the  party  obtamed  the  patent  for 
a  new  machiiw,  and  i&rwaida  another  patent  fat  improvements  in  the  said  madiine,  in  which  the 
grant  of  the  former  patent  was  recited,  it  was  held  tiiat  a  specification,  containing  a  foil  deacription 
of  the  whole  machine  so  improved,  but  not  distinguishing  the  new  inmroved  parti,  orrefoning  to  the 
former  specification^  otherwise  than  as  the  second  patent  recited  the  first,  was  sufficient.  Harmtr 
v.P/ane,  11  East,  101. 


RICHMOND  t;.  HEAPY  and  Another. 

One  of  three  partners  undertakes  to  provide  for  two  bOls  of  exchange  drawn  by  the  three  partners 
and  aooe|)ted  by  a  fourth  peison,  wnen  they  shall  become  due,  such  aooeptanoes  will  not  support  a 
commiaBion  of  tiankrupts,  on  the  petition  of  die  three  partners  agabst  the  acceptor. 

Although  the  oonduct  of  the  partner  may,  as  against  his  co-partners,  have  been  naudulent. 

This  was  an  action  of  trover  brought  by  the  plaintiff,  who  had  been  declared 
a  bankrupt,  against  the  defendants,  who  were  tlie  assignees  under  the  commis- 
sion, to  try  the  validity  of  the  commission. 

MQQ-1       *The  question  was,  whether  the  commission  was  supported  by  a  good 
^  petitioning  creditor's  debt. 

The  defendants  relied  upon  proof  of  two  bills  of  exchange  for  65/.  11«.  each, 
drawn  by  Heapy,  Spear,  and  Wright,  the  petitioning  creditors,  which  purported 
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to  be  for  value  received  in  oil,  and  accepted  by  the  plaintiff.  The  plaintiflT  met 
this  case  by  evidence  of  transactions  between  the  plaintiff  and  Spear,  from 
which  it  appeared  that  the  produce  of  the  oil  had  been  employed  by  the  plain- 
tiff in  taking  up  his  previous  acceptances  for  the  accommodation  of  Ueapy, 
Spear,  and  Wright,  and  that  the  bills  in  question  had  also  been  accepted  for 
their  accommodation;  and  he  also  gave  in  evidence  an  undertaking  on  the  part 
of  Spear  to  provide  for  these  acceptances  when  they  should  become  due. 

The  defendants  contended,  that  the  whole  transaction  between  the  plaintiff 
and  Spear  was  collusive  with  a  view  to  defraud  the  two  partners  of  Spear,  and 
were  proceeding  to  offer  evidence  to  that  effect- 
Lord  Ellenborough. — I  think  the  material  question  will  be  on  the  paper  in 
which  Spear  engages  to  provide  for  the  acceptances  when  they  should  become 
due.  Suppose  that  an  action  had  been  brought  by  the  three  partners  on  these 
bills,  would  it  not  have  been  an  answer  that  one  of  the  plaintiffs  had  promised 
to  provide  for  the  bills?  are  *they  not  bound  by  his  acts  when  they  are  ri^onA 
to  recover  by  his  strength?  L 

Topping  submitted,  that  the  two  partners  could  not  be  bound  by  the  fraud  of 
the  third,  and  alluded  to  what  had  passed  on  a  former  occasion  when  this  case 
came  under  the  consideration  of  the  court  upon  a  motion  for  a  new  trial,  when 
he  conceived  the  court  to  have  expressed  an  opinion  to  that  effect. 

Lord  Ellenborouoh. — Assuming  fraud,  and  that  Spear  was  the  most  fraudu< 
lent  man  alive,  yet  since  you  must  recover  through  him,  if  he  has  so  behaved 
that  he  cannot  recover  as  one  of  the  three,  he  cannot  be  a  petitioning  creditor. 
I  recollect  that  on  the  occasion  alluded  to,  I  cited  Hope's  case,  and  I  think  that 
case  was  rightly  decided,  but  it  does  not  cover  this  case;  there  the  partners  were* 
defendants,  but  liere  they  are  suing.  This  circumstance  makes  all  the  differ* 
ence:  they  must  sue  jointly,  and  a  release  given  by  one  would  be  binding  on  the 
rest.  I  am  willing  to  put  the  case  into  any  shape  you  choose,  or,  if  you  think 
proper,  tender  a  bill  of  exceptions. 

In  addressing  the  jury,  his  lordship  repeated  his  opinion,  that  the  undertaking 
by  Spear  would  have  been  an  answer  to  an  action  by  the  three  partners,  and 
that  if  they  could  not  support  an  action  at  common  law  upon  the  bills,  they 
could  not  make  th^m  the  subject  of  debt  as  petitioning  ^creditors,  so  as  r«oQe 
to  support  the  commission.  That  the  question,  whether  Spear  had  de-  ^ 
ceived  his  partners,  or  not,  was  immaterial,  but  that  if  they  thought  fit  they 
might  give  their  opinion  on  the  question  of  fraud.  Verdict  for  Sie  plaintiff. 

The  Attorney  Oeneral  and  Marryatt  for  the  plaintiff. 
Topping  and  Comyn  for  the  defendant. 

See  the  authoritieB,  I  Montague  on  the  Bankrupt  Laws,  B.  l,pait  l,iec.  1 ;  and  the  caae  of  AcA« 
9rdik€  V.  Bottman,  1  T.  R.  405. 


Lord  COCHRANE ».  SMETHURST. 

A  patent  for  an  in^ioved  mode  of  lis^ting  citiea,  UmnAy  and  rillaffea^  ia  not  sapported  by  a  apedfi 
catkn  describing  an  improred  lamp. 

Action  for  infringing  the  plaintiff's  patent. 

The  patent  was  granted,  *'  For  an  improved  method  of  lighting  cities,  towns, 
and  villages.*' 

From  the  specification  it  appeared,  that  this  object  was  intended  to  be  effect 
ed  by  means  of  a  lamp  of  a  new  and  very  ingenious  and  simple  construction; 
in  some  respects  the  patent  lamp  was  similar  to  Argand's,  the  atmospheric  air 
was  ^introduced  by  a  tube,  and  brought  into  immediate  contact  with  the  r^nnA 
flame;  but  instead  of  the  glass  chimney  which  is  essential  to  Argand's  L 
lamp,  a  metallic  tube,  called  the  eduction-pipe,  was  placed  perpendicularly  over 
the  flame,  and  afler  passing  through  the  roof  of  the  case  communicated  with  the 
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external  air.  The  advantage  of  this  construction  was,  that  the  heated  air  was 
forced  with  considerable  rapidity  through  the  eduction-pipe,  and  having  been 
conveyed  to  die  exterior  of  the  case  could  not  return  into  the  case  (which  was 
termed  the  line  of  exclusion)  and  the  flame  was  perpetually  fed  by  a  current  of 
fresh  atmospheric  air.  In  Argand's  lamp  a  current  of  fresh  air  was  also  pro- 
duced by  means  of  the  glass  chimney  placed  over  the  flame,  but  this  was  inap- 
plicable to  the  purpose  of  lighting  a  street,  since,  if  placed  in  a  case,  the  vitiated 
air  confined  in  the  case  would  again  come  into  contact  with  the  flame,  and  the 
combustion  would  in  consequence  be  less  rapid.  Another  advantage  was,  that 
the  metallic  tube  of  the  patent  lamp  could  be  brought  nearer  to  the  flame  than 
tlie  glass  chimney^  of  Argand's  lamp,  and  in  consequence  the  draught  was  more 
rapid  and  the  return  of  the  vitiated  air  more  completely  excluded.  The  new 
principle  in  which  the  improvement  consisted  was  very  clearly  exhibited  by 
means  of  a  figure  representing  the  case  called  the  line  of  exclusion,  and  the  ad- 
mission and  eduction  pipes.  The  application  of  the  principle  was  also  exhi- 
bited in  many  descriptions  and  plates,  showing  how  the  improved  lamp  might 
*207l  ^  ^^^  ornamentally  and  usefully  in  lighting  not  only  streets,  *but 
-*  churches,  theatres,  ^c.  of  which  various  applications  Uie  patentee  in 
his  specification  claimed  the  benefit. 

It  clearly  appeared  from  the  plaintiflf's  evidence,  that  the  use  of  the  eduction 
pipe  was  new  and  very  useful;  and  it  also  appeared  that  the  defendant,  to  whom 
Lord  Cochrane  had  confided  his  secret,  and  whom  he  had  employed  as  being  a 
skilful  artist  in  making  lamps  for  the  purpose  of  experiment,  had  availed  him- 
self of  the  invention. 

The  following  objections  were  made  to  the  patent  and  specification: 

1.  That  the  patent  was  too  large  and  indefinite  in  its  terms,  being  for  an  im- 
proved mode  of  lighting,  ^.  without  taking  any  notice  of  any  improvement  of 
My  iTimp,  &c« 

2.  That  the  specification  was  larger  in  its  terms  than  the  patent,  the  latter 
being  for  an  improved  mode  of  lighting  cities,  towns,  and  villages,  the  former 
7laiming  the  benefit  of  its  application  to  lighting  churches,  theatres,  &c. 

3.  That  the  patentee  had  not  sufBciendy  defined  what  he  meant  by  the  line 
•f  exclusion.  » 

4.  That  it  had  not  been  specified  that  the  outward  air  should  be  excluded 
from  the  case,  except  as  to  tlie  portion  which  was  conveyed  through  the  ad- 
mismon  pipe,  in  order  to  feed  the  lamp. 

5.  That  upon  the  evidence  it  appeved,  that  the  improvement  rested  entirely 
upon  the  combination  of  parts  known  before,  but  in  the  specification  the  plain- 
*2081  ^^  '^claimed  the  benefit  of  each  part  separately,  namely,  1.  The  admission 

•^  pipe;  2.  The  eduction  pipe;  3.  The  line  of  exclusion;  4.  The  mode  of 
raising  the  burner,  witliout  stating  a  claim  for  the  whole  together. 

Le  Blanc,  J. — ^I  am  of  opinion,  that  the  patent  cannot  be  sustained.  The 
plaintiflf  has  obtained  his  patent  not  for  an  improved  street  lamp,  but  for  an  im- 
proved method  of  lighting  cities,  towns,  and  villages;  but  from  the  specification 
it  appears,  that  the  invention  consists  in  the  improvement  of  an  old  street  lamp, 
by  a  new  combination  of  parts  known  before,  l^he  patent,  therefore,  is  too  ge- 
neral in  its  terms;  it  should  have  been  obtained  for  an  improved  street  lamp,  and 
not  for  an  improved  mode  of  lighting  cities,  towns,  and  villages. 

PlaintiflT  non-suited. 

The  Mtomey  General^  Toppings  Richardson^  and  Brougham^  for  the  plain- 
tiff. 

Marryatty  Oaselee^  and  Adolphns^  for  the  defendant. 
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*COURT  OF  COMMON  PLEAS.      [*«09 


A(ttfiig0  in  Sontoii. 


ATKYNS  V.  BALDWIN, 

It  k  widiin  tbe  scope  of  the  jurisdictioii  of  an  aibitntor,  to  whom  all  matters  m  difieienoe  are  refened, 
to  direct  one  of  me  partiefl^  who  has  acted  as  agent  for  the  other  in  supplying  proviaona  to  tlkB 
Britiah  anny,  to  go  before  the  commiflsaiy  and  veiify  particular  documents 

This  was  an  action  on  a  special  undertaking  by  the  defendant  to  reside  in 
Spain,  and  to  discharge  the  duties  of  a  commercial  agent  there.  Breach,  the 
non-delivery  of  certain  vouchers  to  the  plaintiff 

The  plaintiflT,  it  appeared,  supplied  the  British  army  in  the  peninsula  with 
provisions,  and  the  principal  object  of  the  action  was  to  procure  certain  vouchers 
to  be  verified  by  the  defendant,  without  which  the  accounts  of  the  plaintiff  could 
not  be  passed. 

The  action  was  ultimately  referred,  Gibbs,  C.  J.,  intimating  his  clear  opinion, 
that  it  would  be  within  the  jurisdiction  of  the  arbitrator  (to  whom  all  matters  in 
diffrrence  were  referred)  to  direct  that  the  defendant  should  go  before  the  com- 
*nidsary,  and  verify  the  vouchers  in  question. 

Vaughan,  Serjt.,  and  Gifford^  for  the  plaintiff. 

Zen«,  Serjt ,  and  Tindalf  (or  the  defendant. 

*See  the  case  of  Spigvmdl  ▼.  Jau,  1  Bid.  12,  where  two  out  of  the  three  iaatkn  were 
of  opinion  that  an  awad  directing  tbe  defendant  to  make  aubmiasion  for  alanderaus  woida    []*210 
(spoken  of  the  plaintiff)  before  the  mayor  of  Taunton  was  good,  and  see  6  Mod.  221 »    . 
2LonlRay.l039,  lSaIk.76. 


BIRCH  AND  Another  t;,  DEPEYSTER. 

By  the  contract  between  the  owners  and  captain  of  an  India  ship  tbeilatter  is  to  receive  a  certain 
compensation  in  lieu  o£vrivifege  and  primage;  a  oaiversation  between  tbe  parties  previous  to  the 
contract  is  evidence  to  show  in  what  sense  they  intended  to  use  the  word  privilege. 

This  was  an  action  of  assumpsit  brought  by  the  owners  of  an  India  ship, 
against  the  captain  for  the  amount  of  freight  received  by  him.  By  the  contract 
between  the  parties,  the  defendant  was  to  receive  a  stipulated  sum  in  lieu  of 
vrivilege  and  primage.  The  freight  claimed  had  been  earned  in  respect  of 
goods  canied  in  the  cabin,  and  the  principal  question  was,  whether  the  terms 
of  the  contract  excluded  all  right  on  the  part  of  the  captain  to  use  the  cabin  for 
the  carriage  of  goods  on  his  own  account. 

On  the  part  of  the  defendant  it  was  proposed  to  give  in  evidence  a  conversa- 
tion between  the  parties  before  the  agreement  was  entered  into,  in  the  course 
of  which  it  had  been  expressly  stated  by  the  plaintiffs,  that  the  defendant  was 
to  have  the  use  of  the  cabin  entirely  to  himself. 

For  the  plaintiffs  it  was  contended  that  no  evidence  was  admissible  by  way 
of  explanation,  except  *a8  to  the  general  meaning  of  the  verm  privilege  r^oii 
in  mercantile  understanding.  L 

GiBBS,  C.  J. — The  distinction  which  you  take  is,  that  evidence  may  be 
received  to  show  what  the  mercantile  part  of  the  nation  mean  by  the  term  pri- 
vilege, just  as  you  would  look  into  a  dictionary  in  order  to  ascertain  the  mean- 
ing of  a  word,  and  that  it  must  then  be  taken  to  have  been  used  by  the  parties 
in  its  mercantile  and  established  sense.  But  I  think  that  the  word  privilege  is 
of  so  indeterminate  a  signification,  that  I  must  receive  this  evidence.  It  is  cer- 
tainly evidence,  and  in  the  way  in  which  it  is  offered  falls  witliin  the  general 
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current  of  mercantQe  andeFstanding,  since  they  had  previous  to  the  agreement 
a  conversation  on  the  subject  of  privilege ;  to  this  extent  it  is  evidence,  if  not 
further;  and  if  the  term  has  been  uaed  in  different  trades  in  different  ways,  the 
conversation  is  evidence  to  show  in  which  sense  it  was  used  on  the  present 
occasion. 

The  conversation  was  then  admitted,  and  being  to  the  effect  stated  was  held 
to  be  decisive  of  the  case.  Verdict  for  the  defendant. 

Lens  and  BesU  Seijts.,  and  Campbell,  for  the  plaintiff. 

Shepherd,  Serjt;,  and  Toddy,  for  the  defendant. 

*dee  £4/10  and  Anoihtr  v.  The  East  India  Company ^  Burr.  121 6.    Svers  v.  Bridge, 


LEVY  1;.  COSTERTON. 

Under  a  covenant  in  a  diarta>|iaity  that  the  diip  ihall  be  provided  with  everjr  thing  needful  and 
DBceoKUv  for  the  voyage*  the  owner  is  bound  to  provide  the  proper  documents  as  well  as  dcocwariea 
fijr  the  aiup  itself; 

And  is  therefore  bound  to  provide  a  bill  of  health,  if  it  be  essential  to  the  performance  of  the  voyage, 
within  a  leaaaoablB  time,  within  the  intention  of  the  parties. 

This  was  an  action  of  covenant  on  a  charter  party  of  affreightment  on  a 
voyage  to  Cagliari,  and  home  again,  by  which  the  defendant  covenanted  that 
the  vessel  should  be  tight,  stanch,  and  provided  with  every  thing  needful  and 
necessary  for  the  voyage:—- Breach,  that  the  defendant  had  not  provided  a  bill 
of  health,  which  was  averred  to  be  necessary  for  the  voyage,  and  that,  in  conse- 
quence of  the  omission,  mat  delay  had  been  occasioned  in  the  delivery  of  the 
outward-bound  cargo,  and  considerable  profits  had  been  lost. 

Best,  Serjt,,  for  the  defendant,  contended  {inter  aJia,) 

1st.  That  no  documents  were  included  in  the  terms  of  the  covenant,  and 
that, 

2dly.  Supposing  that  the  terms  of  the  covenant  included  documents,  they 
did  not  extend  to  a  bill  of  health,  which  was  not  a  document  required  by  the 
general  law  of  states. 

♦2ial  *^"*  GiBBs,  C.  J.,  was  of  opinion  that  the  words,  in  fair  construction, 
-'  were  not  to  be  confined  to  such  things  as  should  be  necessary  for  the 
ship  itself,  but  that  they  comprehended  every  thing  necessary  for  the  voyage; 
and  upon  the  second  point  his  lordship  was  of  opinion,  that  a  bill  of  health  was 
to  be  considered  as  a  necessary  document,  since  it  was  essential  to  the  perform- 
ance of  the  voyage,  according  to  the  intention  of  the  parties  within  a  reasonable 
time.  Verdict  for  the  plaintiff. 

Lens,  Copley,  and  Faughan,  Seijts.,  for  the  plaintiff. 

Best,  Seijt,  for  the  defendant. 

See  Abbott  on  Shippmg,  3  ed.  pw  228. 


•214]  •ALDRICH  v.  SIMMONS. 

b  an  action  against  the  owner  of  a  shnp,  for  the  negligmoe  of  his  jpflot,  who  vras  employed  both  by 
the  owner  and  hf  the  eaplain,  the  puot  is  a  competent  vritness  for  the  defendant,  vv^ugh  he  hw 
been  rohaeed  fay  hmi  akme,  and  not  by  tiie  captam. 

Cabb  against  the  owner  of  a  vessel  for  the  negligence  of  his  pilot,  whereby 
the  plaintiff's  vessel  was  damaged. 

The  pilot,  who  was  called  as  a  witness  for  the  defendant,  stated,  that  he  had 
been  employed  both  by  the  defendant  and  the  captain,  and  that  he  had  been 
released  by  the  defendant  only. 
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Foi  the  plaintiflT  it  was  objected,  that  the  witness  was  incompetent  without  a 
release  from  the  captain  also. 

But  GiBBS,  C.  J.,  held,  that  he  was  competent  without  snch  a  lelea^se,  since* 
the  captain  could  not  be  responsible  to  the  owner  for  the  misconduct  of  the 
pilot.  Verdict  for  the  plaintiff. 


•IN  THE  KU^G^S  BENCH.  C^^i^ 


flfttflMialL 


WALTON  V.  HASTINGS. 

A.  being  indebted  to  B.  draws  a  bin  of  exchange  upon  C.  payable  to  B.  two  mootha  after  date,  and 
u^  picaeotment  of  the  bill  b^  B.  to  C.  for  aooeptaDoe,  tfae  date  ia  altered  at  Ibe  nistanoe  of  Q. 
withoat  any  comnwmiration  mi  A«— B.  cannot  reoover  against  C.  on  hk  acceptance  fir  want  of 
aBowBlBnipi 

And  stmbU  it  A.  had  aaBented  to  the  alteration  a  new  stamp  would  still  hai«  been  i 


This  was  an  action  of  assumpsit  by  the  payee  against  the  acceptor  of  a  bill 
of  exchange,  dated  10th  of  July,  for  the  payment  of  50/.  two  months  after  xlate. 
It  appeared  that  Brookes,  the  drawer,  and  the  plaintiff,  had  had  dealings  toge- 
ther, in  the  course  of  which  it  was  stipulated,  that  the  plaintiff  was  to  have  the 
defendant's  acceptance  in  payment,  and  accordingly  Brookes  drew  the  above  bill, 
bearing  date  the  5lh  July,  and  delivered  it  to  the  payee.  On  the  presentment 
by  the  payee  to  the  defendant  for  acceptance,  the  latter  wished  the  date  to  be 
altered  to  the  10th  of  July,  and  it  was  altered  accordingly,  without  any  com- 
munication with  the  drawer. 

Lord  Ellenborouga.'  -How  can  you  recover  on  this  bill  without  a  violation 
of  the  stamp-act? 

Jervis^  for  the  plaintiff,  contended,  that  though  the  bill  might  have  been  avoid- 
ed by  the  alteration  as  to  the  drawer,  it  was  good  as  against  the  acceptor. 

*Lord  Ellenbo ROUGH.— The  payee  has  acquired  an  absolute  inte-  r«oia 
rest  in  a  bill,  dated  on  the  5th,  and  then  the  alteration  is  made  with-  ^ 
out  any  communication  (o  the  drawer.  I  do  not  say  that  a  communication 
to  the  drawer  would  have  been  available.  I  do  not  know  that  a  bill  void  as  to 
one  for  want  of  stamp  can  be  good  as  to  the  other.  A  case  was  tried  before 
Mr.  J.  Lb  Blanc,  sitting  here,  where  it  was  held,  thai  a  new  stamp  was  not 
rendered  necessary  by  the  alteration ;  but  there  the  bill  was  injieri^  and  the  al- 
teration made  to  correct  a  mistake ;  but  heire  the  bill  was  delivered  to  the  payee 
in  the  course  of  payment,  there  was  no  mistake ;  I  think  the  alteration  was  not 
warranted,  and  that  tlie  stamp  was  dischaiged.  Plaintiff  non8uited.(a) 

Jervis  and  Espinaase  for  the  plaintiff. 

Topping  for  the  defendant. 

{a)  See  Kerakaw  v.  Ctxr»  3  Eep,  246,  above  alhided  to  bv  Lord  EDenboroogh;  see  also  Webher 
V.  Maddoeks,  3  Campb.  1,  Cole  v.  ParkinSy  13  £ast,  371.  Robinson  and  Others  v.  Touray, 
I  Maule  &,  Selwyn,  217.  An  alteratian  in  an  immaterial  part  will  not  vitiate  a  bill.  Trapp  t. 
Spearman,  3  Esp.  R.  57.  Marson  v.  Petitj  1  Campb.  ^,("0  o^^^  if  altered  in  a  material  point, 
as  with  reelect  to  sums,  dates,  dec.  Bowman  v.  JTiekoU,  I  Esp.  R.  81, 5  T.  R.  537.  CardwsU 
V.  Martin,  1  Can^  79,  ib.\m,h.  Bovley  on  Bills,  24.  Master  v.  MUUr,  4  T.  R.  320, 2  H.  B. 
141, 1  Anst  225.    Lon^  v.  Mborc,  3  E^  155:  see  1  Tannt  490. 


♦WOOD  V.  BROWN.  [•211 

Evidence  of  a  letter  from  the  drawer  and  endoraer  of  an  accommodation  bill,  that  the  bin  will  \» 
satisfied  before  the  next  term,  sapeiaedes  the  neoessitjr  of  proving  tfae  dishonocn:  of  die  bill  andnoticr 


217] 


1  Starkie.  89 


This  was  an  action  of  assumpsit  hj  the  endorsee  of  a  bOLof  exchange  against 
the  drawer  and  endorser. 

The  plaintiff,  in  lieu  of  the  usual  proof  of  notice  of  the  dishonour,  &c.,  gave 
in  eyidence  a  letter  of  the  defendant's,  in  which  he  stated,  that  he  was  an 
accommodation  drawer,  and  that  the  bill  would  be  paid  before  the  next  term. 
On  the  question  whether  this  was  sufficient, 

Lord  Ellenborovoh  said,  the  defendant  does  not  rely  upon  the  want  of  notice, 
but  undertakes  that  the  bill  will  be  paid  before  the  term  either  by  himself  or  the  • 
acceptor.     I  think  the  evidence  sufficient  Verdict  for  the  plaintiff* 

Topping  and  Campbell  for  the  plaintiff. 

Noum  for  the  defendant. 

See  JaiMs  ▼.  Motgwuj  2  Campb.  474.    LmuUe  ▼.  B^bttiaan,  7  Eaat,  S31.  '^ 


•218]  •WIGLESWORTH  v.  WHITE  and  his  Wife. 

The  creditors  of  A.  in  ooiugdention  of  hif  sMgnment  of  all  hiB  etodc  in  trade  and  book  debts  to  a 
truilee  for  the  benefit  of  hie  csneditan,  agree  ti>  execute  leleaeee  as  soon  as  the  [mnierty  ahall  realize 
die  amn  of  2381.  This  agreement  on  the  put  of  the  creditora  does  not  suspend  their  right  of 
action  aWMt  A.,  ahhougfa  they  have  taken  security  from  a  pnichaseraf  the  stock  in  tzade,lbrthe 

Assumpsit  for  goods  sdd  and  delivered  to  the  plaintiff's  wife,  whilst  she  was 
sole. 

The  delirery  of  the  goods  having  heen  proved,  the  defendants  proposed  to 
prove,  that  the  plaintiff,  and  other  creditors  of  Miss  Jones  (who  was  a  milliner) 
before  her  marriage  with  the  defendant  White  entered  into  an  agreement  with 
her  for  a  composition  of  her  debts,  in  these  terms :  <<  At  a  meeting  of  the  credi- 
tors of  — -*^  Jones,  &c.,  resolved,  that  in  consideration  of  an  undertaking  by 
her  to  assign  the  whole  of  her  stock  in  trade  and  book  debts,  ^c.  to  a  trustee, 
for  the  benefit  of  the  creditors,  we  agree  to  accept  the  same  in  full  of  all  demands, 

and  to  execute  releases  to  the  said Jones,  as  soon  as  the  property  shall 

realize  the  sum  of  238/.'*  This  agreement  was  proved,  and  it  was  also  pro- 
posed to  prove,  that  the  creditors  had  permitted  a  Miss  Lawrie  to  take  posses- 
sion of  the  stock  upon  her  executing  a  warrant  of  attorney  to  confess  judgment 
as  a  security  for  223/.  the  purchase  money. 

For  the  defendant  it  was  contended,  that  the  agreement  operated  to  the  sus- 
pension of  the  right  of  action,  and  that  the  bringing  of  the  action  was  a  fraud  on 
M|Q-i   the  other  creditors,  and  that  at  all  events  '^the  plaintiffs  could  not  recover 
-i  more  than  the  difference  between  223/.  and  238/. 

But  Lord  Ellekborodoh  was  of  opinion,  that  although  if  it  could  have  been 
shown  that  the  whole  of  the  stock  had  been  taken  by  the  creditors  in  satisfaction 
of  their  debts,  it  would  have  been  an  answer  to  the  action  as  an  accord  and  sa- 
tisfaction; yet  that  it  was  impossible,  under  the  circumstances,  to  consider  the 
creditors  as  having  agreed  to  take  less  than  238/.  in  satisfaction  of  their  debts 
And  the  plaintiff  had  a  verdict  for  the  full  amount. 

Topping  and  E,  Lawes  for  the  plaintiff. 

GarroWf  A.  6.,  and  Comyn^  for  the  defendants. 


ATKINSON  V.  Lord  BRAYBROOK. 

Hie  plaintifl^  in  an  actioQ  of  debt  on  a  judgment  recovered  in  Jamaica,  is  not  entitled  to  leoofOk 

interest. 

Debt  on  a  judgment  recovered  in  Jamaica. 

Fuller  submitted,  that  tlie  plaintiff  was  entitled  to  interest  from  the  time  oi 
the  judgment 
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But  Lord  Ellbxborouoh  held,  that  the  debt  was  to  be  considered  &&  \  sim- 
ple contract  debt;  and  that  the  plaintiff  was  not  entitled  to  interest. 

Verdict  for  the  plaintiff. 
*  Puller  for  the  plaintiff.  ••♦220 

Gaselee  for  the  defendant.  ^ 


DUNN  »•  BODY- 

After  a  apedal  agreement  betvveen  A.  and  B.  for  the  pmchafle  far  A.  of  mifinkhed  houaes  to  be 
finished  by  B.  at  his  own  expense,  it  is  agreed  that  A.  dial!  finin  theni,  and  that  B.  dull  repay 
to  him  the  amount  of  the  expenses;  A.  cannot  recover  against  B.  (at  such  expenses  on  the  common 
counts  in  indebitatus  assumpsit  A.  delivers  to  B.  a  quantity  of  cordage  as  the  consideration  for 
a  special  undertaking  by  B4  A.  is  not  praduded  by  the  special  contract  from  reoovering  under  the 
common  counts  for  the  excess  of  cordage  delivered  beyond  the  quantity  stipulated  for  as  the  con- 
eiileration,  (provided  that  amount  be  adjusted)  although  it  may  be  necessary  to  give  in  evidence 
the  terms  ofthe  special  contract. 

This  was  an  action  of  indebitatus  OBSumpsit  for  goods  sold  and  delivered, 
and  money  paid. 

It  was  stated,  for  the  plaintiff,  that  an  agreement  had  been  made,  according 
to  which  he  was  to  deliver  cordage  to  the  amount  of  1200/.  as  the  cx>n8ideration 
for  six  unfinished  houses  to  be  finished  by  the  defendant;  and  that  it  was  farther 
stipulated  at  a  subsequent  period,  that  the  houses  should  be  finished  by  the 
plaintiff,  and  that  the  expenses  of  the  completion  should  be  paid  by  the  defend- 
ant to  the  plaintiff,  and  the  latter  now  claimed  the  amount  of  such  expenses. 

But  Lord  Ellenborovoh  held,  that  since  this  was  part  of  tlie  agreement,  the 
plaintiff  could  not  recover  without  the  aid  of  a  special  court. 

'The  plaintiff  also  claimed  for  an  excess  of  cordage  delivered  beyond  r«221 
that  which  was  the  consideration  for  the  houses.  ^ 

Garrow,  A.  6.,  contended,  that  the  plaintiff  could  not,  under  the  common 
counts,  recover  for  the  excess,  since,  in  order  to  ascertain  the  amount,  it  would 
be  necessary  to  enter  into  the  terms  of  the  special  agreement. 

But  Lord  ELLENBORovaH  was  of  opinion  that  the  plaintiff  was  entitled  as  for 
goods  sold  and  delivered,  as  soon  as  the  quantity  exceeded  that  which  had  been 
stipulated  for,  and  to  make  the  completion  of  the  agreement  the  stage  on  whicli 
the  subsequent  claim  was  founded,  though  it  might  have  been  otherwise  if  the 
amount  to  be  delivered  under  the  agreement  had  remained  unadjusted. 

The  plaintiff  was  afterwards  non-suited. 

Topping  and  Marryatt  for  the  plaintiff. 

Garrow,  A.  6.,  for  the  defendant. 


♦BUTLER  V.  ALLNUTT.  [•222 

A  license  is  granted  to  A.  and  B.  for  permitting  vessels  bearing  any  flag  to  import  certain  specified 
articles;  m  order  to  show  the  legality  of  the  voyage  in  an  action  agamst  an  insurer,  it  is  sufficient 
to  show  that  the  license  has  been  applied  to  the  ship  and  voyage  in  question,  without  further 
connecting  the  plaintiff  with  A.  and  B.  to  whom  the  license  was  granted. 

If  articles  not  specified  in  the  license  be  imported  along  with  otheis,  which  are  specified,  (semblef) 
the  license  will  still  enure  to  the  protection  of  those  articles  which  arc  s^Kcmed. — ^Tbe  license 
having  been  depoMted  in  the  custnm-house  and  accidentally  destroyed,  it  is  to  be  presumed  that 
the  time  of  clearance  as  required  by  the  order  in  council,  was  endorsed  upon  it,  upon  its  being 
shown  that  without  such  endorsement  the  cuatom-houae  would  not  have  pennitted  the  entiy  to 
have  been  made. 

Assumpsit  on  a  stipulation  in  a  policy  of  insurance  to  return  four  per  cent. 
of  the  premium,  on  Uie  safe  arrival  of  the  vessel  in  the  port  of  London  from 
Bourdeaux. 

To  show  the  legality  of  the  voyage,  the  plaintiff  gave  in  evidence  an  order 
in  council  for  three  licenses  to  Butler  and  another  by  name,  for  the  permitting 
vessels  bearing  any  flag  to  import  certain  specified  articles.  One  of  these  licenses 
had  been  applied  to  the  ship  in  question. 
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JLaweSf  for  the  defendant,  objected, 

Ist  That  the  license  was  to  B.  and  another  by  name,  and  therefore  could 
not  enure  to  the  benefit  of  the  plaintiflk,  unless  farther  connected  by  evidence. 

But  Lord  Ellenborouoh  held,  that  since  the  license  was  in  respect  of  tfie 
ressel,  and  had  been  so  applied,  the  cargo  was  clearly  insurable. 

2dly.  That  since  the  license  was  for  the  importation  of  specific  articles,  not 
*2231  ^^^^^^^^  cream  of  *tartar  and  antimony,  which  in  fact  formed  part  of 
•J  the  cargo  insured,  the  introduction  of  these  articles  vacated  the  license. 

Lord  Ellenborouoh. — The  consequence  is,  that  such  articles  would  not  be 
within  the  protection  of  the  license,  it  would  be  very  dangerous  if  the  introduc* 
tion  of  a  single  article  not  specified  in  the  order  were  to  vacate  the  license  alto- 
gether.(a) 

The  license  itself  had  been  deposited  in  the  custom-house,  and  burnt  in  the 
conflagration  there. 

Lowes  objected,  that  it  had  not  been  proved,  that  the  time  of  the  clearance 
had  been  endorsed  on  the  license  as  required  by  the  order  in  council;  but  on  its 
being  sworn  that  the  custom-house  would  not  permit  an  entry  without  an  en- 
dorsement on  the  license,  (which  was  proved  to  have  been  deposited  in  the 
cttslom-house]  of  the  time  of  clearance, 

Lord  Ellenborouoh  held,  that  the  proper  endorsement  was  to  be  presumed. 

Verdict  for  the  plaintiff. 

Barnwell  for  the  plaintiff. 

Lawes  for  the  defendant. 

(«)  See  Shiffner  ▼.  Gordon  and  Otkw^t  VJ  EmI,  Si96.  Ftite  v.  ThompMon,  1  Taunt  ISl 
Kensington  v.  inglis,  8  East,  273. 


•224]  *HUNTER  v.  WELSH. 

If  the  agent  to  Tvfaom  goods  haTB  been  consigned  by  his  prindpsl  fiv  sale,  refuse,  afler  a  reasonabla 
time  has  elapsed,  to  account  for  them,  it  is  to  be  neaumed  that  tiie  agent  has  sold  them. 

And  in  soch  case  a  bOl  of  partici]|ai%  stating  the  demand  to  be  for  the  goodi^  (whidi  it  specifies) 
and  for  money  had  and  received,  &c  is  sufficient 

Assumpsit  for  not  accounting  for  goods  delivered  to  the  defendant,  to  be  sold 
on  the  plaintiff's  account — also  for  goods  sold  and  delivered,  and  money  had 
and  received  to  the  plaintiff's  use.  It  appeared  that  a  quantity  of  porter  had 
been  consigned  to  the  defendant  for  sale. 

J.  ffUlicmu,  for  the  defendant,  insisted,  that  the  plaintiff  was  precluded  by 
his  bill  of  particulars  from  recovering,  since  it  purported  to  be  for  goods  sold  and 
delivered  to  the  defendant,  and  not  for  goods  delivered  to  him,  and  for  which 
be  had  refused  to  account,  and  that  the  plaintiff  under  the  circumstances  could 
not  recover  as  for  money  had  and  received^  no  proof  of  any  sale  by  the  defend- 
ant having  been  given. 

The  biU  of  particulars  was  in  this  form : 

G.  W.  to  Wilson  and  Hunter. 

Tierces  of  Porter,  Ac.  ifi—  —  — 

and  it  also  contained  items  for  money  had  and  received,  &c. 

Lord  Ellenborouoh. — It  is  not  necessary  to  prove  that  the  defendant  actu« 
ally  received  the  money,  in  order  to  entide  the  plaintiff  to  recover  for  money 
had  and  received  to  his  use;  for  if  afler  a  reasonable  time  has  elapsed,  the  de- 
0a4gtr\  fendant  does  *not  account  to  the  plaintiff,  it  may  be  presumed  that  he 
-^  has  received  money  for  the  goods,  or  the  plaintiff  may  proceed  against 
him  for  not  accounting.  The  bill  of  particulars  merely  states  the  component 
ingredients  of  the  debt,  and  is,  I  think,  applicable  to  any  of  the  counts  in  the 
declaration.  Verdict  for  the  plaintiff. 

Garrow^  A.  G.,  and  Pollock^  for  the  plaintiff. 

J.  fFilHama  for  the  defendant 
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GidBON  and  Others  v.  FEATHERST0NHAU6H. 

In  an  action  on  a  ooirenant  by  the  defendant,  to  pay  the  amount  of  all  biDa  drawn  by  him  and  ac 
oepted  by  the  plamtifi;  it  is  sufficient  for  the  latter  to  produce  die  bills  drawn  by  the  Hftfciw^an;^ 
without  going  on  to  prove  payment  of  such  bills. 

CoveWant  to  pay  the  amount  of  all  bills  to  be  drawn  by  the  defendant  on  the 
plaintiffs,  and  accepted  by  them. 

The  plaintiffs  produced  bills  of  exchange,  drawn  by  the  defendant  on  the 
plaintiffs. 

Bichardion,  for  the  defendant,  insisted  that  it  was  necessary  for  the  plaintiffs 
to  go  farther,  and  prove  payment  of  such  bflls. 

But  Lord  Ellenborough  held  it  to  be  sufficient  that  the  bills  were  drawn  by 
die  defendant  upon  ^e  plaintiffs,  and  had  come  out  of  the  hands  of  the  r-t^oa 
latter.  L  ^^^ 

Verdict  for  the  plaintiffs. 

The  Jittomey  Crmtral  and  Toddy  for  the  plaintiffs. 

Richardson  tor  the  defendant. 


DICKSON  V.  LODGE. 

In  an  action  on  a  policy  on  goods,  tiie  bill  of  lading  signed  by  the  ci^lain  is  not  evidence  to  prove 

the  plaintiff's  interest  in  the  goodn 
An  auction  that  the  policy  h^  been  effected  for  the  pl^tifi&  by  A.  B.  and  C.  is  satisfied  by  proof 

diat  It  was  efibded  b^  the  firm  A.  and  B.  there  being  in  feet  two  firms  which  have  two  meotet 

in  common. 

Assumpsit  on  a  policy  of  insurance  on  a  cargo  of  linen,  deals,  &c.  on  board 
the  Cuba,  on  a  voyage  from  Gottenburgh  to  the  Havannah  in  1813. 

The  plaintiff  had  admitted  that  he  had  effected  insurances  on  the  cai^,  to 
the  amount  of  17,000/. 

In  order  to  show  that  the  goods  insured  were  shipped  on  board  the  Cuba  on 
the  plaintiff's  account,  the  bill  of  lading  was  tendered  in  evidence. 

Lord  Ellenborovoh  rejected  it  as  beipg  nothing  more  tlian  the  declaration 
of  the  captain. — 

The  plaintiff  then  proved,  that  some  deals  and  linen  had  been  put  on  board, 
but  was  not  prepared  *to  show  the  amount,  and  it  was  admitted  that  this  r«227 
would  entitle  him  to  nominal  damages.  ^ 

The  plaintiff  having  closed  his  case, 

GarroWy  A.  6„  for  the  defendant,  objected,  that  it  had  not  been  proved  as 
alleged,  both  in  the  policy  and  in  the  declaration ;  that  the  policy  had  been 
effected  by  Gray,  Wilson,  and  Co.  as  the  agents  of  the  plaintiff,  and  that  the 
plaintiff  having  now  closed  his  case,  was  precluded  from  going  into  further 
evidence;  but  upon  its  appearing  that  the  defendant  had  agreed  to  admit  the 
subscription  to  the  policy,  Lord  Ellenborough  permitted  the  plaintiff  to  go  into 
further  evidence.  It  then  appeared  that  directions  having  been  given  to  Gray, 
Wilson,  and  Co.  a  London  house,  to  effect  the  policy,  it  had  been  effected  by 
the  Liverpool  house  of  Gray  an^  Co.,  which  consisted  of  the  same  component 
members  with  the  London  house  omitting  one. 

Lord  Ellenborough  held,  that  if  the  two  houses  had  had  one  member  only 
in  common,  the  policy  would  have  been  properly  effected. 

Verdict  for  the  plaintiff. 

Scarlett  and  /.  Park  for  the  plaintiff. 

The  Attorney  General  and  Richardson  for  the  defendant. 
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•228j  «RAMSBOTHAM  and  Others  v.  CATOR. 

A  bin  differed  b^  the  defendant  to  two  partnon  ibr  tbe  poipose  of  being  difloounted,  afier  the  bank- 
ruptcy of  one  IS  endomd  over  by  the  otber  partner  to  the  plainti£^  to  whom  they  are  largely 
indeMed  for  advanoea.     Qii.  whe&er  die  plamtifls  under  these  drcumsUinoee  are  entitled  to  recover. 

This  was  an  action  of  assumpsit  by  the  endorsees  against  the  endorser  ot 
seven  bills  of  exchange* 

The  principal  question  arose  on  a  bill  for  750/.  which  had  been  delivered  by 
the  defendant  to  J.  W.  Hervey  and  M.  6.  Hervey,  who  were  in  partnership  as 
bankers,  in  order  to  get  it  discounted.  J.  W.  Hervey  and  M.  6.  Hervey  kept 
an  account  with  the  plaintifl^s,  who  were  bankers  in  London;  and  on  the  23d  of 
May  thb  bill  was  delivered  to  the  plaintiffs  by  J.  W.  Hervey,  the  son  of  M.  B. 
Hervey,  and  was  carried  to  the  credit  of  Hervey  and  Co.  At  this  period  the 
plaintiffs  were  considerably  in  credence  to  Hervey  and  Co.,  but  continued  to 
make  advances  on  their  account  up  to  the  24th  of  June. 

J.  W.  Hervey  had  committed  an  act  of  bankruptcy,  on  the  17th  of  May,  on 
which  a  separate  commission  was  sued  out  against  hun  in  the  same  month.  M • 
B.  Hervey  committed  an  act  of  bankruptcy  on  the  23d  of  June,  and  a  joint 
commission  was  sued  out  on  th^  8th  of  Jfuly. 

For  the  defendant  it  was  contended,  that  inasmuch  as  the  bankruptcy  of  J. 
W.  Hervey  took  place  on  the  17th  of  May,  it  was  not  competent  to  M.  B. 
,229-1   Hervey  to  transfer  the  bill  ^which  had  been  ^delivered  to  the  partners 
•1   on  a  specific  trust)  to  the  plamtiffs  on  the  23d  of  May. 

For  the  plaintiffs  it  was  contended,  that  since  the  bill  had  been  delivered  to 
Hervey  and  Co.  upon  a  specific  trust,  neither  they  nor  their  assignees  could 
have  maintained  an  action  on  the  bill,  and  therefore  that  since  no  claim  on  the 
part  of  the  assignees  intervened  to  prevent  a  transfer  to  the  plaintiffs,  an  en- 
dorsement after  the  bankruptcy  of  J.  W.  Hervey,  was  sufficient  to  transfer  the 
interest.  The  cases  of  ^rden  v.  PFatkins^  3  East,  317,  and  ffiUia  v.  Freeman, 
12  East,  656,  were  cited  in  illustration  of  the  principle  insisted  on,  viz.  that 
where  no  interest  in  the  instrument  passes  to  the  assignees,  a  legal  interest  is 
transferred  by  a  party  who  endorses  it  after  bankruptcy.  The  case  of  Rams- 
botham  v.  Lawes,  1  Camp.  279,  was  also  cited  to  show  that  a  solvent  party 
was  competent  to  assign  property  after  the  bankruptcy  of  other  parties. 

Lord  Ellenborougu. — So  far  I  agree  with  the  counsel  for  the  plaintiff*,  that 
no  interest  could  pass  to  the  assignees ;  the  question  is,  whether  a  party,  with- 
out a  knowledge  of  the  trust,  has  acquired  interest  beyond  that  of  the  trustee  ? 
I  will  allow  the  plaintiffs  to  recover,  reserving  a  liberty  to  the  defendant  to 
move  the  point,  (a) 

Verdict  for  the  plaintiffs,  subject  to  a  motion  as  to  the  bill  for  750/. 
*2301       *^^^  Attorney  General,  Marry atU  and  Curivoodf  for  the  plaintiffs, 
-i       Topping  hnd  Hichardson  for  the  defendant, 
(a)  The  case  was  not  moved. 


MITCHELL  and  Another  v.  GLENNIE  and  Others. 

Tbe  oivner  of  a  ahip  m  liable  ihr  atorea  and  neoeaaariBa  supplied  bv  the  onler  of  the  anper-cazvo,  after 
the  detention  andliberBtkmof  the  veasBl  by  a  foreign  power,  almough  the  aupplias  are 
an  abandonment  by  tbe  owner  to  the  underwritank  And  although  tbe  aoppliea  are  fiunidied  Ibr 
tbe  porpoae  of  "ftfMppg  the  vemd  to  prosecute  a  aeoond  voyage,  in  tbe  prosecution  of  which  Ae 
m  maea  bv  Britiah  omcen  and  confiscated,  yet  the  institution  of  proceedings  in  the  Adnuralty 
Court  by  Ae  defendant  to  recover  possession  of  tbe  vesad,  amounti  to  an  adoption  of  the  asocnd 
vog^age,  and  randen  him  Uable  Ibr  the  amount 

Assumpsit  for  stores  and  necessaries  fnmished  for  the  defendants*  yessel. 

In  January,  1813,  the  defendants  despatched  the  San  Nicolai  on  a  voyage  to 
Pensacola,  with  a  supercargo  on  board,  who  was  instructed  to  do  his  best  for 
the  safety  of  the  ship. 
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On  the  return  of  the  vessel  from  Pensacola  she  was  captured  by  an  Ameri- 
can vessel,  and  carried  into  St.  Mary's,  Georgia.  The  supercargo,  by  the 
advice  of  tliose  to  whom  the  defendants  had  referred  him,  applied  to  the  plain- 
tiffs for  their  assistance  in  procuring  the  liberation  of  the  vessel. 

♦The  cargo  was  confiscated,  but  the  vessel  was  directed  to  be  released,  r^oqi 
An  appeal  having  been  entered  against  the  release,  the  plaintiffs  pro-  L  -^^^ 
cured  the  ship  to  be  liberated  on  bail,  and  aflerwards  furnished  her  with  all 
necessaries,  and  also  procured  a  valuable  freight.  She  aflerwards  proceeded  to 
Bermudas,  where  she  was  seized  by  British  officers,  and  condemned. 

Garrow^  A.  G.,  for  the  defendants,  contended,  that  since  the  defendants, 
after  notice  of  the  capture,  had  abandoned  to  the  underwriters,  they  were  not 
liable  for  any  supplies  subsequent  to  the  abandonment,  and  that  the  sum  which 
had  been  paid  into  court  was  sufficient  to  cover  the  amount  of  the  supplies 
antecedent  to  the  abandonment. 

But  Lord  Ellenborovoh  was  of  opinion,  that  whatever  claim  might  be  made 
by  the  defendants  upon  the  insurers,  with  respect  to  the  plaintiffs,  the  defend- 
ants, when  the  ship  was  liberated,  were  liable  just  as  they  were  before  the  de- 
tention, and  were,  therefore,  bound  by  the  act  of  their  supercargo,  who  had 
authority  from  them,  to  do  his  best  for  the  shipi 

The  Attorney  General  then  contended,  that  at  all  events  the  plaintiffs  were 
not  entitled  to  recover  for  the  supplies  to  enable  the  ship  to  proceed  on  a  second 
voyage,  which,  from  the  subsequent  confiscation,  appeared  to  have  been  illegal. 

♦Lord  Bllenborouoh. — That  certainly  may  be  a  material  dividing  r»oqo 
point.     The  authority  delegated  by  the  owners  only  extended  to  the  L 
doing  of  that  which  could  legally  be  done,  and  they  are  not  bound  by  the 
illegal  acts  of  their  agents. 

It  afterwards  appeared,  that  the  defendants  had  instituted  proceedings  in  the 
admiralty  court  to  recover  possession  of  the  vessel. 

Lord  Ellenborouoh  held,  that  this  amounted  to  an  adoption  of  the  second 
voyage,  and  made  the  defendants  liable  down  to  the  last  moment. 

Verdict  for  the  plaintiffs. 

Topping  and  Joy  for  the  plaintiffs. 

Garrow^  A.  G.,  and  Marry  ait  ^  for  the  defendants. 
'6ee  Abbott,  part  9,0.3. 


♦CAMPBELL  and  Another,  Assignees  of  MULLETT  and  Others,  v.  [♦233 
HASSELL  and  Others. 

A  payment  by  the  vendee  of  goods  to  the  broker  is  good,  if  the  name  of  the  principal  be  not  diadoaed, 

although  the  vendee  knowa  that  the  broker  aella  for  some  unknown  principaL 
And  it  makes  no  dififeienoe,  in  such  case,  whether  or  not  the  broker  acta  under  a  del  credere  oom- 


But  a  payment  in  such  case  wouU  not  be  good,  if  it  varied  firam  die  original  terms  of  the  contract 
And  evidence  of  a  custom  to  that  eflect  is  not  admiasible. 

And  the  terms  being  a  bill  at  four  months,  two  and  a  half  discount  for  ready  money,  prompt  in 
fourteen  days,  a  payment  by  bill  at  two  months,  deducting  one  and  a  half  discount,  is  no  payment  as 
agamst  the  principal,  although  he  makes  no  demand  tiU  after  the  expiration  of  the  time  ol' credit 

Assumpsit  for  tlie  price  of  a  quantity  of  skins  sold  by  the  bankrupts  to  the 
defendants. 

The  contract  had  been  made  by  Taylor  and  Co.,  as  the  brokers  for  both 
parties,  on  the  19th  of  October,  1813,  to  be  paid  for  by  bill  at  four  months, 
two  and  a  half  discount  for  ready  money,  prompt  in  fourteen  days. 

It  appeared,  that  the  defendants  knew  that  the  skins  had  been  sold  by  Tay- 
lor and  Co.,  as  brokers,  for  the  vendors,  but  that  the  name  of  the  principals 
bad  not  been  disclosed  to  them. 

The  defence  was,  that  the  defendants  had  paid  Taylor  and  Co. 
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The  plaintiflTs  contended,  that  snch  a  payment  coul4  not  avail  the  defendants^ 
since  they  knew  that  Taylor  and  Co.  acted  as  brokers  only. 

Lord  Ellenborough.— There  was  no  disclosure  of  any  absolute  proprietor; 
•2341  ^"  ^^®  ^^^  ^**®  ®^  Morris  *y,  Clesebt/^  Hil.  1816,  in  which  all  the  pre- 
•J  vious  authorities  weie  considered,  we  held,  that,  till  the  principal  appears, 
the  broker  is  to  be  regarded  as  the  proprietor. 

(rurney.'^n  the  case  of  Morris  v.  Cieseby^  the  broker  acted  under  a  dd 
'irtdere  commission. 

Lord  Cllbnborouom. — We  held,  that  that  circumstance  made  no  difference 
whatsoever. 

It  aAerwards  appeared,  that  the  defendants  had  paid  Taylor  and  Co.  by  a 
bill  at  two  months,  deducting  one  and  a  half  discount;  this  had  been  received 
by  Taylor  and  Co.  without  any  authority  from  their  principals  to  alter  the 
verms  of  the  original  contract ;  but  it  was  proposed  to  prove,  that  by  the  usage 
of  the  trade  a  bill  at  two  months,  with  a  deduction  of  one  and  a  half  discount, 
might  be  substituted  for  the  original  terms  of  two  and  a  half  discount  for  ready 
money,  or  a  bill  at  four  months. 

Bat  Lord  Ellenborough  peremptorily  refused  to  hear  any  evidence  to  this 
effect,  observing,  that  it  would  be  productive  of  intolerable  mischief  to  permit 
brokers  to  deviate  from  the  original  terms  of  the  contracts. 

Scarlett^  for  the  defendants,  then  contended,  that  since  the  principals,  who 
•2351  ^^^  ^^^  receive  prompt  •payment,  made  no  demand  of  a  bill  at  four 
-^  months  at  the  expiration  of  the  prompt,  but  since,  on  the  contrary,  no 
demand  had  been  made  upon  the  defendants  till  the  3d  of  iMarch  (when  the 
time  of  credit  expired)  they  must  be  taken  to  have  authorized  the  broker  to 
receive  payment. 

Lord  Ellenboroitoh. — They  omitted  to  do  what  they  might  have  done ;  but 
they  have  not  authorized  the  broker  to  do  a  tertium  quid}  the  broker  has  re- 
ceived no  payment  under  the  terms  of  the  contract,  but  has  received  a  substi- 
tute without  authority;  and  it  appears  that  a  demand  was  made  at  the  time 
when  the  bill  would  have  become  due.  The  payment  has  not  been  so  made  as 
to  be  available  against  the  assignees.  Verdict  for  the  plaintiff. 

GarroWf  A.  6.,  Marry atU  and  Gumey^  for  the  plaintiffs. 

Scarlett  for  the  defendants. 

See  Kymer  v.  Suwereropp,  1  Camp.  109, 180. 


•238]  *BOYSON  t;.  WILSON. 

In  an  action  againat  the  owner  of  a  cbartsred  measel  lor  negligence,  in  ocnsequence  of  which  tfie 
ptaintiflra  goods  were  loet,  the  non-arrival  of  the  vessel  at  her  destined  port,  is  not  even  primA 
jacU  evidoice  of  negligence. 

AcTiOK  against  the  charterer  of  a  vessel  on  a  voyage  to  Senegal  and  Goree, 
for  negligence,  in  consequence  of  which  the  plaintiff  *s  goods  on  board  the  char- 
tered  vessel  were  lost. 

The  plaintiff,  in  proof  of  the  negligence,  first  relied  upon  evidence  of  the  non- 
arrival  of  the  vessel  at  her  destined  port. 

But  Lord  Ellenborough  was  of  opinion,  that  this  was  not  sufficient  to  in- 
duce a  presumption  of  negligence,  it  rather  tended  to  prove  a  loss  by  perils  of 
:he  seas.  The  plaintiff  was  afterwards  non-suited 

The  ^ttortify  Oeneral  and  Richardson  for  the  plaintiff. 

Topping  for  the  defendant 


96  Nelson  v.  Macintosh.  H.  T.  1S16.  [237 

•NELSON  V.  MACINTOSH.  1*231 

The  captain  of  a  vesKl  who  carrieB  the  goods  of  another,  tfaoo^  not  fir  hixe, »  bound  to  take  pro- 
dent  care  of  them.  And  if  be  intemwddle  with  the  chest  of  a  seaman,  who  has  been  casual^ 
left  behind,  he  is  bound  to  restore  it  to  its  foimer  state  of  security,  paiticubily  if  die  oontentsbe 
valuabie. 

Case  for  so  negligently  carrying  the  plaintiff's  box,  containing  doubloons, 
dollars,  and  other  valuables,  that  the  box  and  its  contents  were  lost:  the  decla- 
ration also  contained  a  count  in  trover. 

The  plaintiff  came  on  board  the  Arundel,  of  which  the  defendant  was  captain, 
at  Trinidad,  with  intent  to  work  his  passage  home,  but  being  casually  on  shore 
at  the  time  when  the  convoy  made  signal  for  sailing,  was  left  behind.  The 
plaintiff's  box  was  stowed  along  with  others  on  the  quarter  deck,  and  soon  after 
the  departure  of  the  vessel  was  opened  by  the  defendant,  upon  a  suggestion  that 
it  might  contain  contraband  goods.  The  box  was  fastened  with  a  lock,  and  the 
lid  was  also  nailed  down ;  as  soon  as  the  contents  had  been  ascertained  the  lid 
was  replaced  and  nailed  down  again  with  two  latge  nails.  Towards  the  termi- 
nation of  the  voyage,  the  captain  again  opened  the  trunk  in  the  presence  of  se- 
veral passengers,  and  the  contents  having  been  put  into  a  canvass  bag  were  de- 
posited in  the  captain's  chest  in  the  cabin,  in  which  his  own  valuables  were 
usually  kept.  When  the  vessel  arrived  at  Gravesend,  a  river  pilot  was  taken 
on  board,  and  the  captain  and  one  mate  left  the  vessel,  another  mate  remaining 
on  board:  an  excise  officer  was  also  on  board,  and  two  young  men  belonging  to 
*the  vessel  were  allowed  to  sleep  in  the  cabin.  On  the  next  morning  the  rMoo 
captain's  trunk  containing  the  valuables  was  missing,  and  was  not  after-  ^ 
wards  discovered. 

The  defendant  adduced  evidence  tending  to  show,  that  the  property  had  been 
stolen  by  persons  unconnected  with  the  vessel. 

Lord  Ellenborovoh,  in  his  address  to  the  jury,  said,  every  person  who  de- 
livers goods  to  another  to  be  carried  for  hire  has  a  right  to  the  utmost  care ;  the 
carrier  stands  in  the  situation  of  an  insurer,  and  is  liable  for  all  losses  except 
those  which  are  occasioned  by  the  act  of  God  or  of  the  king's  enemies,  and 
where  a  person  do^  not  carry  for  hire,  he  is  bound  to  take  proper  and  prudent 
care  of  that  which  is  committed  to  him.  Such  would  have  been  the  situation 
of  the  parties  if  no  alteration  had  been  made  in  the  state  of  the  box,  but  when 
the  captain,  from  motives  of  prudence,  opened  the  box,  he  was  bound  to  inter- 
meddle so  as  to  replace  it  in  its  former  state  of  security,  and  to  restore  all  the 
guards  with  which  it  had  before  been  protected.  In  this  case  the  defendant  by 
niB  conduct  exposed  the  property  to  peril  and  risk,  and  the  value  of  the  property 
imposed  upon  him  an  enhanced  duty  of  vigilance,  that  his  acts  might  not  operate 
to  the  prejudice  of  the  party.  When  he  had  ascertained  the  valuable  nature  of 
the  property,  it  was  a  duty  imperative  upon  him  to  restore  it  to  at  least  its  formei 
degree  of  security.  Now  what  was  done  in  this  case  T  *as  they  approached  r  ^oqo 
the  land,  the  property  was  taken  out  of  the  box  and  put  into  a  canvass  ^ 
bag.  When  the  defendant  had  taken  it  wholly  out  of  the  box  he  was  bound  to 
make  his  own  trunk  in  which  it  was  deposited  as  secure  as  possible;  It  was  nc 
longer  the  box  of  a  seaman  working  his  passage  home,  bat  asfeertamed  to  be  ar 
article  of  great  value  which  the  defendant  was  therefore  boond  to  watch  with 
great  care  and  diligence.  His  lordship,  after  further  commenting  on  the  cir 
cnmstances  of  the  case,  left  it  to  the  jury  to  consider, 

1st.  Whether  the  captain  had  not,  under  the  circumstances,  by  the  intermed- 
dling and  removal,  imposed  on  himself  the  duty  of  carefully  guarding  against  all 
periLs  to  which  the  property  was  exposed  in  consequence  of  the  alteration. 

•idly.  Whether  he  had  in  fact  carefully  guarded  the  property,  and  that  if  they 
were  of  opinion  that  the  cx>nduct  of  the  defendant  had  imposed  upon  him  the 
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duty  of  carefblly  guarding  the  goods,  and  that  he  had  heen  guilty  of  negligence, 
they  were  to  find  for  the  plaintiiT. 

Verdict  for  the  plaintiff. 

Topping  and  Ross  for  the  plaintiff. 

The  Attorney  Oeneral  for  the  defendant. 


•240]       »TODD  and  Others,  Executors  of  TODD,  v.  RITCHIE. 

Improper  treatment  of  tfie  vesael  by  the  caplain  will  not  constitute  banatxy,  althou^  it  tend  to  the 
destmctioD  of  the  vessel,  unlesB  it  be  shown  that  he  acted  against  his  own  judgment 

AsflCMFsiT  on  a  policy  of  insurance :  in  one  count  of  the  declaration,  the  loss 
was  alleged  to  have  arisen  from  the  barratry  of  the  master. 

After  the  vessel  had  left  Quebec  with  her  homeward  cargo  on  board,  she 
sprung  a  leak,  and  the  captain  put  into  Gaspie,  in  the  gulf  of  St  Lawrence, 
and  before  any  survey  had  taken  place,  he  broke  up  her  ceiling  and  end  bows 
with  crow-bars,  in  consequence  of  which  the  ship  was  much  injured  and  weak- 
ened: this,  it  was  suggested,  was  done  in  order  to  procure  the  condemnation  of 
the  vessel. 

Lord  Ellenborough. — In  order  to  constitute  barratry,  which  is  a  crime, 
the  captain  must  be  proved  to  have  acted  against  his  better  judgment;  as  the 
case  stands  there  is  a  whole  ocean  between  you  and  barratry. 

The  plaintiff  afterwards  elected  to  be  non-suited. 

Garrow,  A.  G.,  and  Marry att^  for  the  plaintiffs. 

Topping  and  Campbell  for  the  defendant. 

See  Abbott,  part  2,  c.  4,  sec  7.    Emer.  torn,  i  p^  366. 


*241]     «HOGG  and  Others,  Assignees  of  TURNER,  a  Bankrupt,  v.  MIT- 

CHELL. 

A.  at  the  instigation  of  B.  procures  credit  for  goods  to  a  laige  amount,  which  he  sells  to  B.  at  veiy 
inadequate  prices,  in  fiaud  of  his  creditors:  Sie  assignees  of  A.  after  his  banknqytcy,  cannot  recover 
tbs  diflerenoe  fpom  B. 

Assumpsit  for  money  had  and  received. 

It  was  proposed,  on  the  part  of  the  plaintiffs,  to  show  that  Turner,  the  bank- 
nipt,  had  before  his  bankruptcy,  at  die  instigation  of  the  defendant,  induced 
different  traders  to  give  him  credit,  by  purchasing  goods  to  a  small  amount  in 
the  first  instance,  for  which  he  punctually  paid,  and  by  continuing  the  practice, 
mitil  he  had  lulled  them  into  security.  By  these  means  the  banknipt  (it  was 
stated)  had  prevailed  on  many  tradesmen  to  supply  him  with  goods  on  credit  to 
a  laige  amount,  which  the  defendant  had  afterwards  sold,  having  purchased 
them  from  Turner  at  prices  much  below  their  value. 

It  was  contended  on  the  part  of  the  plaintiffs,  that  since  the  defendant  had 
suggested  this  fraudulent  course  of  proceeding  to  Turner,  he  was  responsible  to 
the  assignees. 

Lord  Ellenborough. — I  am  very  clear  in  opinion,  however  I  may  wish 
that  such  practices  should  be  visited  by  the  law,  ihat  if  a  party  sell  goods  at  a 
priee  far  below  their  value,  he  cannot  recover  the  difference,  and  that  his  as* 
•ignees  cannot  stand  in  a  better  situation.  Plaintiff  non-suited 

«242'i       *Oarrow9  A.  G.,  and  F,  Pollock  for  the  plaintiff. 
•J       Topping  for  the  defendant. 
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Coram  LE  BLANr^,  Justice. 

The  KING  v.  SMITH  and  H0RNA6E. 

The  exambifttion  ofa  prifloner  before  the  magistrate  pievioiM  to  his  committal,  puxpoiti  toha^  ben 
taken  on  oath.  Evideiioe  upon  the  trial  or  the  pnaoner  fcr  Mony  is  not  aHmiaHhlei  to  riiow  diMt 
in  6ct  the  ezaminatioa  was  not  on  oatib. 

This  was  an  indictment  for  sacrilege  alleged  to  have  been  committed  in 
Sheffield  church. 

The  prosecutors  tendered  in  eyidence  the  examination  of  Homage  before  the 
magistrate  previous  to  his  commitment. 

This  was  written  under  the  following  words,  which  except  as  to  the  nunc 

were  printed  ^^  The  examination  of Homage,  taken  on  oath  before  me, 

dLc,"  and  was  undersigned  by  the  magistrate. 

Upon  the  objection  being  taken,  the  examination  was  rejected,  because  it 
purported  to  have  been  taken  on  oath,  and  Lb  Blanc,  J.,  would  not  permit  a 
witness  to  be  examined  for  the  purpose  of  showing  that  no  oath  had  in  fact  been 
administered  to  *the  prisoner,  saying  that  he  could  not  allow  that  which  r»o4Q 
had  been  sent  in  under  the  hand  of  a  magistrate  to  be  disputed.  ^ 

Maude  and  Hardy  for  the  crown. 

fp'illiams  for  the  prisoners. 


The  KING  V.  BARNES. 

Although  the  probate  of  a  will  has  been  produced,  fl^  wiD  itself  cannot  be  read  in  evidence  upon 
the  mere  production  of  it  by  the  ofiioer  of  the  EcdaaaBtical  Court,  without  some  endonement  upon 
it  lor  the  purpose  of  authentication. 

In  an  indictment  against  a  bankrupt,  the  petitioning  credilor's  debt  is  alleged  to  be  due  to  A.,  B., 
and  C,  Burming  executors  of  the  last  will  and  testament  of  D.,  after  proof  that  A.,  B^  and  C, 
were  the  executors  and  were  directed  by  the  will  to  cany  on  the  business,  it  is  neoessaiy  to  pro^ 
that  they  all  assented  to  act  in  discharge  of  the  trusts— And  a  general  admission  by  the  pnmier 
of  a  deu,  due  to  the  ezecuton  of  D.  mH  not  supply  the  defect. 

This  was  an  indictment  against  the  prisoner,  a  bankrapt,  for  secreting  his 
effects  under  the  statute  6  G.  2,  c.  30,  s.  1. 

The  indictment  in  the  first  count  alleged  the  petitioning  creditors*  debt  to 
have  been  due  to  A.  B.,  C.  D.,  and  E.  F.,  surviving  executors  of  the  last  will 
and  testament  of  G.  H.,  who  was  the  grandfather  of  the  prisoner. 

In  the  last  count  it  was  laid  to  be  due  to  the  same  persons  generally.    r«o^^ 

*In  order  to  substantiate  these  allegatidns,  the  prosecutors  proved  that  *- 
the  petitioning  creditors  were  the  executors  of  G.  H.,  a  ship-builder,  by  the  pro- 
duction of  the  probate,  and  in  order  to  show  that  the  testator  had  directed  that 
his  business  should  l)e  carried  on  by  the  executors,  for  the  benefit  of  his  estate, 
they  tendered  in  evidence  the  will  its^elf,  produced  by  the  officer  of  tlie  Ecclesi- 
astical Court,  which,  without  further  authentication,  they  proposed  to  read. 

Le  Blanc,  J. — The  only  ground  on  which  the  probate  is  received  in  evi 
dence  is,  that  it  is  authenticated  by  the  seal  of  the  court;  but  here  you  merely 
produce  the  will  without  any  authentication  upon  it.  I  think  it  is  not  evidence 
without  some  endorsement  upon  it,  for  the  purpose  of  authentication. 

The  prosecutors  afterwards  proved,  that  the  business  had  been  carried  ou 
and  the  debt  i  ontracted  by  the  prisoner  Fubsequent  to  the  death  of  the  testator, 
and  they  also  proved  an  acknowledgment  by  die  prisoner  that  he  was  mdebted 
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in  a  sum  exceeding  100/.  to  the  executors  of  his  grandfather,  for  work  done  for 
him,  but  there  was  no  proof  that  E.  F.,  the  third  executor,  had  ever  acted  in  the 
management  of  the  business,  though  the  two  others  had. 

For  the  prisoner,  it  was  objected,  that  it  was  incumbent  on  the  prosecutors  to 
0OAfr[  show  that  all  three  ^petitioning  creditors  had  assented  to  the  carrying  on 
-J  the  business  under  the  directions  of  the  will,  since,  in  the  absence  of  evi- 
dence to  that  effect,  it  was  not  to  be  presumed  that  they  would  incur  the  re- 
sponsibility attending  the  execution  of  such  a  trust 

On  the  part  of  the  prosecution,  it  was  answered  that  the  objection  had  at  all 
events  been  removed  by  the  prisoner's  admission  of  a  debt  due  from  him  to  his 
grandfather's  executors.  That  in  the  last  count  of  the  indictment,  the  debt  was 
alleged  to  be  due  to  the  petitioning  creditors  generally,  and  since  it  had  been 
proved  that  they  were  the  executors  of  6.  H.,  the  admission  proved  the  debt  to 
be  due  to  them. 

Ls  Blanc,  J.,  was  of  opinion  that  it  was  not  to  be  presumed  that  the  three 
petitioning  creditors  had  assented  fo  carry  on  the  business  as  trustees  under  the 
will,  and  that  the  defect  in  evidence  was  not  supplied  by  the  prisoner's  admis- 
sion, since  by  that  he  might  mean  that  he  was  indebted  to  two  of  them,  and 
that  under  the  circumstances  it  would  be  going  too  far  to  infer  that  he  meant  to 
include  all  three. 

The  jury  were  dien  directed  to  acquit  the  prisoner,  which  they  did  accord- 
ingly. 

HuUock^  Litiledale^  and  Tindal^  for  the  prosecution. 

Sinclair^  Richardson^  H^Uliaina^  and  Starkie^  for  the  prisoner. 


•246]  ♦The  KING  v.  DYSON. 

Id  Older  to  bring  an  ofibncier  within  the  dause  of  the  at  43  O.  3,c.56,  •.  1,iar  atabbing  with  intent 
to  reaiat  alawfiil  apprehenrion  by  a  private  peraon,  for  cutting  a  third  peraon,  it  in  eawntial  that 
the  peiaon  apprefaenoing  ahould  have  been  pieaent  at  the  conunianoa  of  the  ofienoe,  or  that  he 
riioukl  be  armed  with  the  authority  of  a  waziant 

This  was  an  indictment  against,  the  prisoner  under  the  stat.  43  G.  3,  c.  58, 
s.  1,  for  stabbing  another,  with  intent  to  resist  a  lawful  apprehension. 

It  appeared,  from  the  statement  of  ffiUiams,  for  the  prosecution,  that  the 
prisoner  having  previously  cut  a  person  on  the  cheek,  several  others  who  were 
not  present  when  the  transaction  took  place,  went  to  his  house  to  appreliend 
him,  without  any  warrant,  and  that  upon  their  attempting  to  take  him  into 
custody,  he  inflicted  the  wound  upon  which  the  indictment  was  founded. 

Le  Blanc,  J.,  was  of  opinion  upon  this  statement,  that  the  prosecution  could 
not  be  sustained ;  he  said,  to  constitute  an  offence  within  this  branch  of  the 
statute,  there  must  be  a  resistance  to  a  person  having  a  lawful  authority  to 
apprehend  the  prisoner,  in  order  to  which,  the  party  must  either  be  present 
when  the  offence  is  committed,  or  he  must  be  armed  with  a  warrant.  This 
branch  of  the  statute  was  intended  to  protect  officers  and  others  armed  with 
uithority,  in  the  apprehension  of  persons  guilty  of  robberies  or  other  felonies. 

The  prisoner  was  accordingly  ac-quitted. 


•247]  ♦DICAS  V.  HIDES. 

An  inn-keeper,  though  lioenaed  to  let  poatphoiaea,  ia  not  liable  to  an  action  for  refiiflmg  to  supply  them 

fcragueat 

This  was  an  action  on  the  case  against  the  defendant,  a  common  inn-keepei. 
for  refusing  to  supply  the  plaintiff  with  post-horses. 

The  declaration  contained  two  counts;  in  the  first  it  was  alleged,  that  the 
defendant  being  an  inn*keeper  at  Hulton  Four  Lane  ends,  and  licensed  to  lo* 
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post-horses,  having  received  the  plaintifi*  into  his  house  as  a  guest,  apd  having 
horses  and  a  chaise  at  liberty,  infused  to  supply  the  plaintiff  with  a  chaise  and 
horses  to  enable  him  to  pursue  his  journey,  although  a  reasonable  sum  had  been 
tendered  him,  &c.  The  second  count  alleged  that  the  defendant  being  a  com- 
mon inn-keeper,  and  licensed  to  let  post-horses,  refused  to  supply  the  plaintiff. 
— Plea,  the  general  issue. 

The  plaintiff  having  given  evidence  which  supported  the  allegations  in  the 
declaration, 

It  was  objected  on  behalf  of  the  defendant,  that  the  action  was  not  maintain- 
able; the  common  law  did  not  impose  on  inn-keepers  such  an  obligation  as 
was  contended  for,  and  the  mere  circumstance  of  taking  out  a  license  to  let 
post-horses,  could  not  create  such  a  liability,  but  left  it  optional  with  the  inn- 
keeper, either  to  let  his  horses  to  the  traveller,  or  to  refuse  them. 

*For  the  plaintiff,  it  was  contended,  that  the  defendant,  by  having  r«o4.Q 
taken  out  a  license,  had  rendered  himself  liable  to  fulfil  the  objects  ^ 
of  the  license,  and  that  persons  in  the  situation  of  the  defendant,  having  under- 
taken (to  the  exclusion  of  others)  to  supply  the  public  with  post-horses,  ought 
not  to  be  allowed  to  exercise  their  privilege  in  a  partial  or  capricious  manner, 
by  serving  one  traveller,  and  rejecting  another.  They  had  undertaken  a  public 
duty,  and  public  convenience  required  that  it  should  be  fairly  performed. 

Lb  Blanc,  J.,  when  the  plaintiff  had  closed  his  case,  inquired  whether  the 
defendant's  liability  was  alleged  in  the  declaration  to  be  founded  on  any  general 
custom  of  the  realm;  and  having  been  answered  in  the  negative,  expressed  him- 
self to  be  decidedly  of  opinion,  that  the  action  was  not  maintainable,  but  recom- 
mended that  the  jury  should  find  a  special  verdict  for  the  plaintiff,  with  nominal 
damages,  in  order  that  the  question  might  be  more  fully  considered. 

But  the  defendant's  counsel  stating  that  they  had  a  full  answer  to  the  evidence 
adduced  by  the  plaintiff,  proceeded  to  call  witnesses,  and  upon  the  whole  of  the 
case,  the  jury  found  a 

Verdict  for  the  defendant. 

Scarlett  and  Cottingham  for  the  plaintiff. 

Raine  and  Cross  for  the  defendant. 


♦FARNWORTH  and  Another,  Assignees  of  KIRTON,  a  Bankrupt,  [*«49 

t;.  PACKWOOD. 

If  a  guest  at  an  inn  deposit  his  goods  in  a  Toam  vdiich  he  uses  as  a  warehouse,  and  of  which  lie  has 
the  exdusivt  possessUn,  the  inn-keeper  is  not  liable  for  the  loss. 

This  was  an  action  on  the  case  against  the  defendant,  a  common  inn-keeper, 
for  negligence  in  consequence  of  which  the  goods  of  the  plaintiff,  whilst  he  was 
a  guest  in  his  house,  had  been  lost 

The  declaration  also  contained  a  count  in  trover.     Plea  the  general  issue. 

In  the  early  part  of  January,  1813,  Kirton  came  to  the  defendant's  house  in 
Birmingham,  and  in  the  course  of  three  or  four  days  afterwards  applied  to  the 
defendant  for  a  private  room  for  the  purpose  of  depositing  goods  there,  and  ex- 
posing them  for  sale;  and  the  defendant  having  shown  him  a  small  room,  which 
he  approved  of:  Kirton  the  next  day  took  possession  of  it,  and  the  key  was  de- 
livered to  him,  and  was  kept  by  him  exclusively  for  several  days ;  but,  upon 
the  defendant's  wife  requesting  to  place  some  parcels  in  the  same  room,  Kirton 
permitted  her  to  use  the  key,  and  he  had  not  the  exclusive  use  of  it,  and  other 
parcels  were  deposited  in  the  room.  Kirton  boarded  and  lodged  in  the  house 
for  almost  a  fortnight,  and  from  time  to  time  introduced  his  customers  into  die 
room.  A  short  time  before  he  left  the  house  he  discovered  that  a  package  was 
missing,  which  made  the  subject  of  the  present  demand. 
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*2501  *^^  defendant's  counsel  admitted,  that  in  general  an  inn-keeper  was 
^  answerable  for  the  safe  Custody  of  the  goods  belonging  to  a  guest  in  his 
house,  but  contended,  that  ii:t.the  present  instance  the  party  having  applied  for  the 
use  of  the  room,  not  as  a  guest, 'but, in  order  to  exhibit  his  goods,  had  discharged 
the  defendant  from  his  common  ifaTw' responsibility.  Witnesses  were  then  called 
to  prove  that  the  room  had  been,  di}iljig-  the  whole  time,  exclusively  in  Kirton's 
possession.  '•  .•:*'. 

Lb  Blang,  J. — If  a  guest  take  uponiiims^df  the  exclusive  charge  of  the  goods 
which  he  brings  into  the  house  of  an  inn-kee]^^he  cannot  afterwards  charge  the 
inn-keeper  with  the  loss.  The  only  question.id.this  case  is,  whether  Kirton  did 
not  take  upon  himself  the  exclusive  charge  uT  Mw  gQods  to  the  exclusion  of 
every  other  person?  A  landlord  is  not  bound  to  furnish  a  shop  to  every  guest 
who  comes  into  his  house;  and  if  a  guest  takes  exc^siy^  possession  of  a  room 
which  he  uses  as  a  warehouse  or  shop,  he  discharges,  'ii^  Jandlord  from  hi^ 
common  law  liability.  The  question,  therefore,  for  y^uaj^. consideration,  is, 
whether,  when  the  goods  were  lost,  they  were  exclusivefy- in.Kirton's  posses- 
sion? It  is  admitted,  that  during  part  of  the  time  Kirton  kept*  rhe'key,  if  after- 
wards the  defendant  took  the  key  from  him,  the  goods  then  cea^^'td  be  under 
his  exclusive  control,  and  the  defendant  became  liable  for  their' s^sSe*  custody. 
The  only  question  is  whether,  at  the  time  of  the  loss,  the  goods  were  in  the 
exclusive  possession  of  Kirton?  Verdict  for  the  defendant. 

^_.-|     ^Scarlett  and  Richardson  for  the  plaintiff. 
J     Raine  and  Litiledale  for  the  defendant. 

The  qnestion  of  the  liability  of  an  hm-keeper  was  much  diacuased  in  the  Coort  of  King's  Bench 
in  Trinity  tenn,  im5,  in  the  caae  cSBvrgtSM  v.  C/ement5,  which  had  been  tried  befiire  RicHARDi, 
Baron,  at  the  Oxibcd  Spring  aanzea,  1815.  The  fiu:t8  were  these:  the  plaintiff  had  been  in  the  habit 
of  frequenting  the  delendant^s  house:  there  waa  a  common  traveller's  room;  but  the  plaintiff  on  this 
occasion  widud  to  have  a  private  room  to  exhibit  his  goods  and  fix-  the  purpose  of  reoeivinff  cuatomen, 
and  asAwd  fi)r  a  paiticular  room  up  stain.^  The  landlady  showed  him  a  private  room  which  opened 
into  the  gate-way,  and  the  windows  of  which  could  be  looked  into  from  the  sti'eet,  rfie  gave  him  the 
key  of  the  room  to  lock  it  when  he  went  out,  and  adviaed  him  to  bolt  the  door.  The  Ion  happened 
at  nig^t;  the  plaintiff  had  a  candle  hi  his  room,  but  the  curtains  of  the  windows  were  down.  When 
the  ifefendant's  son  left  him,  he  was  packing  up  his  goods,  he  had  been  out  two  hours  before  the  loss 
WM  discovered,  when  he  went  out  he  was  not  sure  Jhat  be  had  even  shut  the  door  after  him,  die  key 
was  found  in  it;  the  defendant  went  into  the  room  after  the  plaintiff  went  out,  and  put  out  the  candte 
whkh  he  bid  left  burning. 

The  learned  judge  mformed  the  jury  that  the  inn-keeper  was  primd  facie  liable  for  the  goods  of 
his  guest,  but  that  the  guest  by  his  own  conduct  might  discharge  him  fiom  that  liability,  imd  left  it 
to  them  to  say  whedier  the  plaintiff  had  not  fay  his  careless  and  negligent  conduct,  after  he  had  ob- 
tained poaseflsian  of  the  room,  disdiaiged  the  defendant  from  his  common  hw  responsibility. 

The  JQiy  found  for  the  defeixlant 

A  rule  nisi  having  been  granted  for  a  new  trial,  Jervis  and  Manley,  for  the  plaintiff,  relied  on 
CalyeM  ease,  8  Coke,  65,  Moor,  78,  pL  207, 22  Hen.  6, 21,  b.  11  Hen.  4, 45,  a.  b.  42  Ed.  3,  II.  a. 
5  Mod.  543.  1  RoIL  Ab.  4, 10  Hen.  7, 86.  2  Cro.  189.  %er,  158.  Spencer  ▼.  Spencer,  ib,  266. 
BenneU  v.  MeUon,  5  T.  R.  273^  Dauneey  and  TawUon  for  the  defendant,  cited  Cafye^t  cage,  8  Cow 
reaolutionf  4.  Tke  East  India  Company  v.  BuiUnj  2  8tr.  690.  Com.  Dig.  dtLion  against  a  com^ 
man  CarrUr,  C.  1,  Cro.  Eliz.  285,  Salk.  18. 

Lord  Ellkn  BOROUOH.—I  cannot  see  any  thing  to  impeadi  the  profniebr  of  this  verdict  Tlie  quie»> 
Ikn  here  is,  whether  the  jury,  in  the  exercise  of  then-  province,  have  rightty  exercised  that  provincel 
An  inn-keeper  ■  bound  to  *keep  the  goods  of  his  guest  who  comes  for  the  purpose,  Aos- 
*252j  piUmdi,  so  that  no  loas  eveniat  pro  defeetu  kospitatoris.  I  do  not  mean  to  aay  that 
where  goods  arc  stolen,  it  is  not  primd  facie  evidoioe  of  defect  of  care  on  the  part  of  the 
landlord;  but  under  circumstances,  no  doubt,  the  iim-keeper  may  be  exempt  fiom  liability,  where 
the  eondoct  of  the  guest  is  not  an\f  concurring  with,  but  indudng  to  the  losa.  Aa  in  Calye*»  case, 
if  be  UsMBlf  btiag  a  person  with  him  to  the  hm  who  steala  hia  property,  the  inn-keeper  is  not  liable; 
for  by  thai  means  be  himself  induces  the  theft.  'Vbe  queatxNis  in  this  case  therefore  are,  lat,  does 
this  man  come  to  the  defendant's  iim  for  the  general  purpose  animo  kospitandi;  and  2dly,  whether 
his  own  conduct  has  not  conduced  to  the  loss.  It  is  not  stated  that  he  wanted  a  room  rar  lodging: 
for,  according  to  the  evidence,  he  comes  to  the  landlady  and  asks  for  a  liffht  room  in  a  particular 
sibiation  of  the  houaa  to  diow  his  goods.  The  inn-4eeper  li  not  boond  to  ftimUi  penaooa  with 
cshifait  i^osoM,  for  the  pnipoae  oX  displaying  and  exhibiting  their  goods,  to  deal  with  them  aa  a  shop, 
"nie  inn-keeper  is  not  bound  to  find  shops,  but  he  is  bound  only  to  find  lodging  rooms,  and  lodging 
eoovenienoeaL  I  agree  m  what  is  stated  m  Calyt's  ease,  that  the  mere  delivery  of  the  key  of  a  room 
will  not  dispense  with  the  care  and  attention  do»  from  the  bmdloid,  and  that  he  cannot  ezoDMile 
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himself  by  inerely  handing  a  key  aver  to  his  gueet;  but  if  the  guest  take  the  key,  it  is  a  veiy  ptroper 
question  for  the  juiy,  whether  he  takes  it  animo  euMtodiendif  and  for  the  purpose  of  exempting  the 
landlord  from  hb  liability.  The  case  itself  clearly  Aavn,  thAl*|he  custody  must  be  his  own  cuirtody, 
so  as  to  exenmt  the  landlord  from  responsibility.  He  doeajhof  v^ant  a  lodging,  but  a  shop  to  ez« 
hibit  his  goods,  he  is  accordingly  furnished  with  such  i^t^nr,  4ie  receives  the  key  and  he  deposits 
his  goods  there  as  a  warchouse.  Lord  Coke  lays  it  6pfm  nli«that  veiy  case,  that  if  the  guest  s  ser* 
vant,  companion,  or  follower,  rob  him,  the  landlord  js  itpC liable;  and  m  this  case  the  plaiutiflr  called 
strangers  together  for  the  purpose  of  a  show,  and^  itt^at^  the  admission  of  strangers  mto  the  room, 
and  upon  whose  approach  and  aooeas  the  la^^^-^  i>o  check.  This  is  dear  evidence  of  & 
user  of  the  inn  fix*  purposes  quite  a/ieite  fronrthdse  hospitandi;  and  it  seems  hardly  to  come  within 
the  limits  of  that  liability  for  which  the  inn^Sflper  is  responsible.  It  would  be  hard,  indeed,  to  make 
the  mn-keeper  liable  for  property  in  a  rQitai*«|JQ  for  sudi  purposes.  It  appears  in  evidence,  that  the 
pLabtiff  is  told  that  people  can  look  inUftip  room  and  see  wnat  is  going  Ibrwanl,  and  he  is  desired 
to  bolt  his  doors,  for  mere  are  stran^enrAlXNit  After  this  suspkion  had  been  communicated  to  him 
he  was  bound  to  use  diligencejn  proCectihg  his  own  property.    Under  the  drcumstanoes  of  diisc 


it  appears  to  me  that  this  is  iiot'a»room  found  him  for  tbe  orainarypuipoaes  of  accommodation  in  an 
inn,  and  for  ^e  loos  of  propa|;ty  foj^whuh  tbe  landlofd  is  liable.    The  plaintiff  has  not  performed  his 
own  duty  in  taking  care  i^fli^ytyerty,  after  admonition  given  to  him  for  *that  purpose 
by  tbe  defendant,  and  jltjlpigei/tB  to  me,  therefore,  that  this  verdict  ou^it  to  stand.  f  *253 

Le  Blawc,  J. — I  iigr^^t  there  is  no  ground  for  a  new  triaL  There  is  no  doubt  thkc 
the  inn-keeper  is  U^b^t^ov  goods  oommg  to  his  custody,  unless  there  is  some  special  cntcuQ^ance  to 
take  him  out  of ^a^ liability.  This  case  diflers  from  Catyt's  M«e,  for  there  it  was  tbe  case  of  a 
lodging  room;  4nd« tbe  party  shall  not  exempt  himaelf  from  liability  in  such  a  case,  even  though  be 
gives  the  tii|v^/«a*key  to  lock  his  rcxxn.  But  here  the  room  is  not  for  the  puqxMe  of  sleeping,  but 
for  a  purpose*  fhr  which  an  inn-keeper  is  not  bound  to  aooommodate  his  customenB,  and  therefore  he  ia 
not  liable  for  a  k)SB  out  of  that  room. 

Bailet,  J.— I  also  agree  that  the  verdk;t  is  rig^t  It  seems  to  me  that  the  plaintiff's  accepting 
the  key  of  the  room,  superseded  the  liability  of  the  landloid  to  take  care  of  his  goods.  The  plainiin 
applied  for  a  room,  not  as  a  room  of  custody,  but  for  the  purpose  of  exhibiting  his  goods  in  tbe 
character  of  a  dealer  in  jeweby  and  articles  of  that  kuid.  liie  landlady  might  rcflise  such  a  room, 
or  she  might  prescribe  the  terms  upon  which  rfie  woukl  let  him  have  it;  and  he  accepted  the  room 
upon  the  teims.  8be  says,  **  this  is  a  particular  room,  there  is  the  key  of  that  room;  you  must  lodL 
that  room."  He  accepted  those  terms,  and  therefore  he  relieved  her  from  responsibility.  But 
if  he  had  said,  **  this  shall  not  discharge  your  liability,  look  you  still  to  that,^*  the  defendant  woukl 
have  replied,  ^  tlien  you  shall  not  have  the  room."  The  defendant  had  a  right  to  refiise  the  room 
for  the  purpose  in  miestion,  or  to  concede  it  upon  any  terms  she  chose.  I  thmk  she  did  so  upon  the 
terms  of  tbe  plaintiff's  taking  the  custody  of  his  goods  into  his  own  hands  with  the  key  of  the  room; 
and  that  he  accepted  the  key  on  those  terms.  I  hold,  under  such  circumstances,  that  tbe  owner  of 
the  inn  is  not  liable;  for  if  we  were  to  hoU  otherwise,  it  would  be  to  make  the  inn-keeper  liable  Ibr 
the  de&ult  of  the  plaintiff.  He  did  not  make  a  communication  to  the  defendant  when  he  left  tbe 
room,  that  her  responsibility  mig^t  revive.  It  appears  to  me,  therefore,  that  this  veidict  ought  doI 
to  be  distuibed« 

Dampibr,  J. — Upon  tiie  fects  and  the  law  that  have  been  distinctly  laid  down  to  the  jury,  I  have 
no  doubt  that  this  verdict  is  right;  I  think  it  is  the  only  proper  condusion  the  juiy  could  have  drawn: 
the  only  doubt  vnth  me  was,  whether  the  law  had  not  been  left  to  the  juiy,  and  not  distmctly  laid 
down  by  the  learned  judge.  It  appears  now,  however,  that  there  is  now  no  doubt  upon  that  point 
To  grant  a  new  trial  woukl  only  put  the  parties  to  useless  expense,  for  the  verdict  would  certainly 
bu  the  same.  Rub  discharged. 


♦HENTY  t;.  STANIFORTH,  (a)  [•254 

A  voyage  from  Riga  to  Hull  is  commenced  before  a  license  has  been  obtained,  wludi  is  necessaiy  to 
legalize  the  voyage,  but  mider  a  reasonable  expectation  that  a  license  has  becoi  obtained;  an  in* 
surance  having  been  ejected  here  by  an  agent  in  England,  after  a  Ikense  had  been  obtained,  the 
assiued  is  entitled  to  a  return  of  premium. 

This  was  an  action  on  a  policy  on  goods  in  a  Swedish  ship  from  Riga  to 
Hull. 

The  charter  party,  which  was  dated  the  28th  of  August,  contained  a  stipula- 
tion to  procure  a  license  for  the  voyage.  The  interest  was  averred  to  be  in 
Messrs.  Bourmans  of  Riga.  On  the  8d  of  September,  the  order  was  sent  by 
Bourman  dc  Co.  to  the  plaintiff,  their  agent  here,  to  effect  the  insurance,  and  to 
procure  a  license  for  the  voyage.  The  goods  were  put  on  board  on  the  20th 
of  September,  and  the  ship  saUed  on  the  dd  of  October.  The  letter  by  which 
the  plaintiff  was  requested  to  procure  a  license  arrived  on  the  5th  of  October 

(a)  This  case  was  tried  at  GuiUhaU  at  the  ottinsB  after  MKhaelnias  tenn,  1815. 
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and  the  license  was  in  fact  procured  on  the  7th.     The  policy  was  eflected  on 
the  20th  of  November. 

It  was  objected  for  the  defendant,  that  the  plaintiff  could  not  recover  for  an 
average  loss,  since  the  voyage  (which  was  illegal  in  its  commencement)  could 
not  be  legalized  by  a  subsequent  license,  as  had  been  decided  in  the  case  of 
Cowie  V.  Barber,  and  that  upon  the  same  authority  and  also  that  of  Lubbock 
V.  Potts,  7  East,  449,  the  plaintiff  was  not  entitled  to  a  return  of  premium. 
*2551  *1^hc  Attorney  General^  for  the  plaintiff,  contended,  that  the  plaintiff 
^  was  at  all  events  entided  to  a  return  of  premium,  and  he  distinguished 
the  present  case  from  those  cited,  on  the  ground  that  in  those  an  illegal  voyage 
was  contemplated,  but  that  in  the  present  the  party  insured  intended  the  voyage 
to  be  legal,  since,  according  to  the  regular  course,  the  letter  authorizinfif  the  in- 
surance and  directing  the  application  for  a  license  ought  to  have  arrived  a  fort- 
night earlier,  and  it  was  not  known  at  the  time  when  the  insurance  was  effected 
that  the  ship  had  sailed  before  the  license  had  been  obtained. 

Lord  Ellbnborouoh,  aAer  declaring  his  opinion  that  the  plaintiff  was  not 
entitled  to  recover  for  the  loss,  said,  with  respect  to  the  return  of  the  premium, 
since  the  insurance  was  effected  in  the  full  intention  of  effecting  a  legal  insu- 
rance, in  respect  of  a  voyage  which  the  party  believed  to  be  legal,  I  am  of 
opinion  that  he  is  entitled  to  recover  the  premium. 

Verdict  for  the  plaintiff  accordingly. 

The  Attomeu  General  and  Pollock  for  the  plaintiff. 

Parke  and  (jfaselee  for  the  defendant. 


A  rule  niei  for  a  new  trial  was  granted  in  the  ensuing  term,  and  after  the 
totun  question  as  to  the  return  of  premium  had  been  aigued.  Lord  *Ellbnbo- 
^  RouoH,  in  the  Easter  term  following,  delivered  the  judgment  of  the  court 
to  the  following  effect: 

We  are  of  opinion,  that  the  plaintiff  is  entitled  to  recover  the  premium  on 
the  authority  of  Owen  v.  Bruce,  12  East,  225.  The  objection  is,  that  the 
plaintiff  is  a  particeps  criminia,  but  the  license  had  been  granted  before  the 
policy  was  effected,  although  not  before  the  ship  had  sailed.  No  risk  was  sus- 
tained by  the  underwriter,  and  therefore  if  he  could  retain  the  premium  he  would 
retain  it  without  any  consideration.  It  was  always  intended  that  a  license 
should  be  procured;  the  letter  for  that  purpose  was  sent  on  the  3d  of  September, 
and  it  was  probable  that  it  would  have  been  received  before  the  3d  of  October, 
on  which  day  the  ship  sailed.  The  plaintiff  contemplated  a  legal  not  an  illegal 
voyage,  and  so  did  the  agent  in  England,  and  the  illegality  depended  on  a  fact 
which  took  place  contrary  to  the  reasonable  expectation  of  the  parties.  The 
case  is  plainly  distinguishable  from  that  of  Toulmin  v.  Anderson,  1  Taunt. 
2S7.  There  no  question  was  made  as  to  the  return  of  premium;  and  in  all  the 
other  cases  cited  in  aigument  an  illegal  voyage  was  contemplated,  but  here,  if 
the  expectations  of  the  plaintiff  had  been  realized,  tlie  voyage  would  have  been 
l^gal;  we  think,  therefore,  that  the  plaintiff  was  nol  a  particeps  criminis,  and 
tlmt  the  rule  must  be  discharged. 
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GRONING  and  Another  v.  M£NDHAM.(a) 

In  an  action  fo  the  price  of  cloveFseedMU  by  annple,  die  defendant  oonte^ 
did  not  accord  with  the  aample:  bdbre  he  can  go  mto  such  a  defence,  he  moat  prove  that  he  gacve 
notice  of  his  objection  to  the  plaintiff 

Assumpsit  for  the  price  of  a  quantity  of  clover-seed  bought  by  the  plaintiffii, 
merchants  at  Hamburgh,  by  the  order  of  defendant,  a  merchant  in  London. 

The  seeds  were  objected  to  by  defendant  as  of  an  inferior  quality — the  order 
proved  was  for  seed  of  the  finest  quality.  The  plaintiffs*  case  being  cloeed. 
Lord  Ellenborouoh  called  upon  the  defendant's  counsel  to  prove  that  he  had 
offered  to  return  the  seed  upon  discovery  of  its  inferiority,  before  he  would  re> 
ceive  evidence  that  it  did  not  answer  the  order. 

Gumey^  for  the  defendant,  stated,  that  such  offer  had  been  made  to  one  of 
the  plaintiffs,  resident  in  London,  who  requested  that  the  seed  might  be  sold  by 
the  defendant  without  prejudice,*— that  being  the  best  thing  to  be  done  at  all 
events,  the  ^market  being  on  the  decline  and  the  season  far  advanced;  r«oRo 
but  that  as  this  arrangement  was  agreed  upon  at  plaintiffs*  counting-  ^ 
house,  in  London,  he  could  only  prove  it  by  a  clerk  of  plaintiffs. 

A  letter  from  one  of  the  plaintiffs  ^Groning)  was  given  in  evidence,  dated 
soon  aAer  the  arrival  of  tlie  seed,  in  wnich  he  says,  ^*  he  would  get  his  corn- 
factor  to  inspect  the  seed  and  confer  further  upon  that  subject.''^  The  plain- 
tiffs* clerk  was  then  called,  but  was  evidently  an  unwilling  witness ;  all  that 
could  be  got  from  him  was,  that  he  had  heard  from  Groning  ^that  defendarU 
had  objected  to  the  quality  of  the  seedy  Another  clerk  of  the  plaintiffs,  on 
cross-examination,  admitted  the  same  fact 

It  was  then  contended  for  the  defendant,  that  it  ought  to  be  lefl  to  the  jury  to 
infer  from  the  circumstances  of  the  case,  the  letter  of  Groning,  and  the  evidence 
of  the  clerk,  taking  his  situation  and  manner  of  giving  his  testimony  into  view, 
that  the  defendant  had  rejected  the  seed. 

But  Lord  Ellenborouoh  thought  the  evidence  not  sufficient  to  go  to  the 
jury,  and  directed  them  that  there  was  no  proof  of  any  agreement  to  sell  with- 
out prejudice.     Whereupon  they  found  a  Verdict  for  plaintiffs. 

Garrow,  A.  G.,  Toppings  and  Richardson^  for  the  plaintiffs. 

Gtimey,  Curwood^  and  Ross^  for  the  defendant 

(a)  I  am  indebted  to  a  fiiend  kx  tfaia  nola 
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AUtfngis  at  CSfunufuilL 


COLLENRIDGE  v.  FARQUHARSON. 

A.  tfie  holder  of  a  lull  deposits  it  with  B.  as  a  coUateral  security,  fcr  the  babnee  of  aooocmts  between 
them;  B.  endones  the  biD  over  to  0.  after  it  becomes  due.  In  an  action  by  C.  against  A^  B.'ff 
Boooont  book  k  not  evidence  in  duninotion  of  the  balance  between  A.  and  B. — But  gemiu  & 
cantemponneoas  entry  or  dedaration  by  B.  would  be  admiinfale. 

And  ^tembie)  C.ia  not  entitled  to  noover  from  A.  a  sum  exceeding  the  lowest  amount  of  the  balance 
sobKqueat  to  the  transfer  to  B, 

Assumpsit  by  the  plaintiflT,  as  the  endorsee,  against  the  defendant,  as  the  en- 
dorser of  a  bill  of  exchange. 

It  appeared,  npon  the  croes-eiamination  of  the  plaintiff's  witnesses,  that  the 
defendant  had  deposited  the  bill  in  question  with  a  person  of  the  name  of 
Powell  (through  whose  endorsement  the  plaintiff  derived  his  title)  as  a  collate 
ral  security  for  the  payment  of  another  bill,  and  that  it  was  in  the  hands  of 
Powell  when  it  became  due. 

•2fi0l  *The  plaintiff  having  proved  zprimA  facie  case,  Marry atU  for  the 
J  defendant,  proposed  to  give  in  evidence  the  state  of  the  accounts  be- 
tween Farquharson  and  Powell,  since  the  deposit  of  the  bill  with  him  as  a 
security,  contending  that  the  plaintiff  was  not  entitled  to  recover  more  than 
the  lowest  sum  to  which  the  account  had  been  reduced  between  Powell  and 
Farquharson,  at  any  time  subsequent  to  the  deposit.  For  this  purpose  he 
called  one  of  the  plaintiff's  witnesses,  wlio  had  on  his  original  examination 
produced  PoweH's  book  of  accounts  (of  which  no  use  had  been  made]  and  re- 
quired him  to  state  from  the  book  what  was  the  amount  of  the  balance  between 
Powell  and  Farquharson  when  it  was  the  lowest* 

The  Attorney  Oenerai^  for  the  plaintiff,  objected  to  this  evidence;  it  would 
be  converting  the  court  into  a  court  of  equity  to  allow  such  accounts  to  be 
examined  into  for  the  purpose  of  discovering  some  ground  of  defence ;  besides, 
Powell's  books  were  the  mere  memoranda  of  a  third  person,  which  were  not 
binding  on  the  plaintiff,  and  he  ought  to  have  been  called  and  examined  in  per- 
son as  to  any  fact  within  his  knowledge,  in  order  to  give  the  plaintiff  the  benefit 
of  cross-examination ;  at  all  events  he  ought  to  have  been  served  with  a  st^ 
poena  duces  tecum,  to  produce  the  book,  since  without  one  the  witness  was 
not  bound  to  produce  it 

Marryatti  on  the  other  hand,  contended,  that  since  Powell  was  the  holde 
you  II.  14  105 
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when  the  bill  became  *due,  that  which  would  have  been  evidence  against  r»««| 
hira  would  be  evidence  against  any  one  who  claimed  under  him;  if,  for  ^ 
instance,  he  had  given  a  receipt  for  the  amount,  that  would  have  been  evidence 
against  the  plaintiff  to  show  that  tlie  bill  had  been  paid,  the  defendant  had  a 
light  to  the  production  of  every  document  actually  in  court. 

Lord  Ellenborouou  was  of  opinion,  that  any  entry  by  Powell,  made  at  the 
time  and  accompanying  his  act,  woiUd  have  been  evidence  in  whatsoever  book 
it  had  been  made ;  but  that  an  entry  or  declaration  of  his,  which  did  not  accom- 
pany the  act,  was  not  admissible;  it  might  have  been  made  for  the  very  pur* 
pose  of  being  used  in  evidence. 

The  evidence  was  accordingly  rejected. 

Verdict  for  the  plaintiff. 

Garrotv,  A.  G.,  and  Gumey,  for  the  plaintiff. 

Marryait  for  the  defendant. 


*S{ttfnsd  at  Sffrstmfnstrr.  [*262 


DOE  on  the  demise  of  PITCHER  v.  ANDERSON  and  ROBINSON. 

A  tide  havmg  been  proved  in  A.,  who  continues  in  ponesnon  from  1809  to  1814,  and  from  whom 
die  lessor  of  the  plaintiff  in  ejectment  derives  title  in  1815,  it  is  not  suflSdent  for  the  defendant  to 
prove  a  bare  possession  by  lumself  during  the  year  1814. 

A  creditor  who  along  with  others  has  hecacoR  a  party  to  a  deed  of  trust,  by  which,  in  oonsidenition 
of  the  assignment  of  certain  debts  due  to  their  debtor  for  their  benefit,  they  release  their  debts,  is 
not  piedu&  from  suing  out  a  conuniaaion  of  bankrupt  against  the  debtor  on  its  being  discovered 
that  he  had  previous  to  the  execution  of  the  deed  committed  a  secret  act  of  banknqrtcy. 

Ejectment  to  recover  the  possession  of  two  houses. 

For  the  lessor  of  the  plaintiff  it  was  proved  that  on  the  29th  of  June,  1815, 
the  interest  in  the  houses  had  been  assigned  to  Pitcher  by  the  sheriff,  under  aa 
execution  against  Strube,  who  claimed  under  a  lease  from  Rogers  in  1800,  for 
sixty-two  years. 

It  also  appeared  that  Strube  had  been  in  possession  from  1809  to  18 14, 
during  which  time  he  had  paid  rent  to  Halford,  the  ground  landlord ;  but  that 
during  the  year  1814,  and  up  to  the  time  of  the  assignment  by  the  sheriff,  Hal- 
ford  had  received  the  rent  from  Anderson. 

The  Attorney  General^  for  the  defendant,  contended,  that,  upon  this  evi- 
dence, the  plaintiff  ought  *to  be  non-suited,  since  the  lessor  of  the  plain-  r»Af>«| 
tiff  claimed  under  Strube  by  virtue  of  the  assignment  in  1816,  he  ^ 
could  have  no  better  title  than  Strube  had  at  the  time  of  the  assignment,  and 
that  he  had  then  no  title,  since  Anderson  had  been  in  possession  for  the  whole 
of  the  year  1814,  which  amounted  Vo  prima  facie  evidence  of  a  seisin  in  fee. 

Jervis  and  Peake  for  the  plaintiff.  Possession  is  merely  prima  facie 
evidence  of  title  capable  of  being  rebutted ;  and  here  the  presumption  which 
might  otherwise  result  from  Anderson's  possession,  is  rebutted  by  the  proof 
given  of  the  antecedent  tide  proved  in  Strube,  and  it  lies  upon  the  lessor  of  the 
plaintiff  to  show  that  his  interest  has  since  determined. 

Lord  Ellenborouou  was  of  opinion,  that  the  defendants  ought  to  go  into 
their  defence ;  the  title  had  been  proved  to  be  in  Strube  up  to  a  particular  time. 
Mid  Anderson's  subsequent  possession  was  not  inconsistent  with  Strube's  title. 

The  defendants  relied,  in  the  first  instance,  on  an  assignment  of  the  houses 
by  way  of  mortgage,  executed  in  1813,  by  Strube,  to  a  person  of  the  name  of 
Millet,  but  it  turned  out  that  this  transaction  was  merely  colourable  and  fraudu- 
lent. They  then  relied  on  an  assignment  to  Anderson  by  the  assignees,  under 
a  commission  of  bankruptcy,  which  had  been  issued  against  Strube,  bearing 
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•2fl4l  ^^^  ianuary  the  20th,  1814,  on  the  petition  of  Burgess  *They  then 
J  proved  an  act  of  bankruptcy  to  have  been  committed  in  October,  1813, 
and  in  order  to  prove  the  petitioning  creditors*  debt,  gave  m  evidence  two  pro- 
missory notes,  dated  September  15,  1813,  made  by  Strube  in  favour  of  Bur- 
gess, the  one  for  30/.,  and  the  other  for  100/.,  both  payable  six  months  after 
date ;  they  also  proved  admissions  on  the  part  of  Strube  of  a  debt  to  Burgess  of 
1 12/.,  but  it  afterwards  turned  out  that  these  admissions  had  been  made  after 
the  commission  of  the  act  of  bankruptcy  by  Strube. 

To  encounter  this  evidence  as  far  as  respected  the  petitioning  creditors*  debt, 
the  lessor  of  the  plaintiff  gave  in  evidence,  a  deed  of  trust  executed  by  Strube, 
Burgess,  and  several  of  Strube's  creditors,  by  which  Strube  assigned  certain 
property  for  the  benefit  of  his  creditors,  and  containing  also  a  general  release  on 
die  part  of  Burgess  and  the  other  creditors.  In  this  deed  the  sum  of  113/.  lbs, 
was  stated  as  the  debt  due  from  Strube  to  Burgess,  his  debt  having  been 
reduced  to  that  sum  by  the  payment  at  that  time  of  28.  6d,  in  the  pound. 

Lord  Ellenborouoh. — Since  this  deed  was  executed  after  the  act  of  bank- 
ruptcy, it  cannot  operate  so  as  to  release  the  debt;  the  consideration  for  the 
release  entirely  fails.  The  release  was  granted  on  condition  that  Strube  should 
assign  to  his  creditors  property  for  their  benefit,  which,  being  tlien  a  bankrupt, 
he  was  not  competent  to  do. 

»2fi5"l  *'^^^vi8  and  Peake  then  contended,  that  since  Burgess  was  a  party  to 
-J  the  deed,  he  was  disqualified  from  afterwards  suing  out  a  commission  of 
bankruptcy  against  Strube,  and  that  being  a  party  to  the  deed,  he  could  not  de- 
feat it,  before  some  third  party  had  intervened ;  and  they  cited  the  case  of 
Tmpendall  and  Others  v.  Burgess,  4  East,  230. 

Lord  Ellbnborouoh. — How  can  he  be  disqualified  as  a  petitionii\g  cre- 
ditor, when  he  has  received  no  benefit  from  the  deed  ?  I  admit  the  law  as  laid 
down  in  TappendM  v.  Burgess^  and  if  the  deed  had  been  relied  on  as  an  act 
of  bankruptcy,  I  should  have  said  that  Burgess  was  not  a  good  petitioning  cre- 
ditor, but  they  do  not  rely  on  the  deed  as  an  act  of  bankruptcy. 

Jervis  then  attempted  by  evidence  to  reduce  the  debt  below  the  sum  of  100/. 
but  failing  in  this,  the  plaintiff  was  Non-suited. 

Jervis  and  Peake,  for  the  plaintiff. 

The  Attorney  General,  Topping,  and  Gumey,  for  the  defendants. 


In  the  ensuing  term,  Peake  moved  for  a  rule  to  show  cause  why  the  nonsuit 
should  not  be  set  aside,  on  the  ground  that  Burgess  (aAer  having  derived 
n^i^-y  ^advantage  from  the  deed  of  composition)  could  not,  before  any  other 
^  creditor  had  interfered,  sue  out  a  commission  against  Strube,  and  he 
dted  the  cases  of  Bamford  v.  Baron,  2  T.  R.  594,  n.  and  Tappendall  v.  Bur- 
gess, 4  East,  230,  and  he  urged,  that  afler  signing  the  composition  deed,  it  was 
fraudulent  in  Burgess  to  take  out  the  commission,  but  he  allowed  (in  answer  to 
a  question  put  by  Mr.  J.  Batlbt)  that  Burgess  at  the  time  when  the  deed  was 
executed,  did  not  know  that  Strube  had  committed  an  act  of  bankruptcy. 

Lord  Ellbnborouoh. — Having  taken  a  bad  security,  of  which  he  could  not 
avail  himself  on  account  of  the  antecedent  act  of  bankruptcy,  why  was  he  to 
remain  content  with  his  bad  title,  when  he  might  have  a  good  one,  and  receive 
a  more  solid  satisfaction  under  a  commission  ?  In  the  cases  oited,  the  parties 
had  concurred  in  the  deed  which  they  could  not  afterwards  repudiate  or  treat 
as  an  act  of  bankruptcy. 

Batlby,  J. — The  fraud  was  on  the  part  of  Strube,  who  UEecuted  the  deed 
afWr  an  act  of  bankruptcy. 

AsBorr,  J.— Since  Burgess  was  ignorant  at  the  time  the  deed  was  executqd 
of  the  previoos  act  of  bankruptcy,  I  think  he  was  not  bound  aflerwards  to  rely 
apon  it. 
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*HoLTROYD,  J. — Strube  having  committed  a  previous  act  of  bank-  r^toQj 
ruptcy,  the  consideration  failed,  and  therefore  Uie  release  which  was  - 
founded  upon  that  consideration  also  failed.  Rule  refused. 


JEFFERY  V.  WALTON. 

At  the  time  of  hiring  a  hone  a  note  of  the  agreement  is  made,  stating  tfie  time  and  the  price,  tb 
plaintiff  IB  not  pieduded  from  proving  b^  parol  evidence  additional  terms  of  agreement 

Assumpsit  for  not  taking  proper  care  of  a  gelding,  let  by  the  plaintiff  to  the 
defendant,  and  to  recover  twelve  guineas,  as  die  stipulated  hire  of  the  gelding 
for  twelve  weeks. 

It  appeared  by  the  evidence  of  two  witnesses  called  by  the  plaintiff,  that  a 
son  of  the  defendant  having  applied  to  the  plaintiff,  (who  was  a  dealer  in  horses, 
and  also  let  horses  to  hire)  for  the  loan  of  a  horse;  the  latter  told  him  that  he 
had  no  horses  at  home,  except  such  as  were  for  sale,  but  said  that  he  had  a 
black  horse  who  ahiedt  and  that  if  he  took  him  on  hire,  he  must  be  liable  for 
all  accidents. 

The  defendant's  son  engaged  him  on  these  terms  at  the  rate  of  two  guineas 
a  week,  for  six  weeks  at  least.  It  also  appeared,  that  whilst  the  horse  was  in 
the  defendant's  possession,  in  consequence  of  shyingf  he  came  down  upon  the 
road,  and  'suffered  a  material  injury,  in  having  a  fedock  severely  cut  by  rt^aao 
aglassbotde.  L  ^^ 

Upon  the  cross-examination  of  the  plaintiff's  witnesses,  it  appeared  that  after 
the  agreement  had  been  made,  some  memorandum  had  been  entered  in  pencil 
upon  a  card  which  the  plaintiff  had  kept. 

Walton^  for  the  defendant,  contended,  that  it  was  incumbent  on  the  plaintiff 
to  produce  this. 

Scarlett^  for  the  plaintiff,  did  not  object  to  produce  it,  but  contended  that  it 
was  to  be  considered  as  part  of  the  defendant's  evidence. 

Lord  Ellenborouoh. — No,  it  is  part  of  your  case  if  it  contains  a  memoran- 
dum of  the  contract:  the  only  question  is,  whether  it  contains  the  contract:  if 
that  had  clearly  appeared  in  evidence,  I  should  have  shut  out  the  parol  evidence 
long  ago. 

The  card  was  then  produced,  on  which  was  written  the  following  memoran- 
dum: 

^*  Six  weeks  at  two  guineas,  William  Walton,  junior." 

Walton^  for  the  defendant,  then  contended,  that  this  was  to  be  considered  as 
the  real  contract  between  the  parties,  having  been  made  according  to  the  evi- 
dence, immediately  upon  the  close  of  the  agreement,  and  that  it  was  not  com- 
petent to  the  'plaintiff  to  engraf\  upon  it  a  further  term  by  means  of  rmnaq 
parol  evidence.  And  consequently  that  this  was  nothing  more  than  an  >- 
ordinary  case  of  hiring  in  which  accidents  of  this  nature  were  to  be  borne  by 
the  person  who  let  the  horse. 

Lord  Ellenborouoh. — The  written  agreement  merely  regulates  the  time  of 
hiring  and  the  rate  of  payment,  and  I  shall  not  allow  any  evidence  to  be  giver, 
by  the  plaintiff  in  contradiction  of  these  terms,  but  I  am  of  opinion,  that  it  is 
competent  to  the  plaintiff  to  give  in  evidence  suppletory  matter,  as  part  of  the 
agreement.  Verdict  for  the  plaintiff,  damages  50/.(a) 

Scarlett  and  Marryatt^  for  the  plaintiff. 

The  Attorney  General^  Walton^  and  Gumey^  for  the  defendant. 

(a)  Twelve  guineas  had  heen  paid  into  court  for  the  hire  of  the  hone. 
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270*]  •BARBER  v.  FOX. 

A.  having  oOknmenced  oeitain  bosineBs  for  B.  whidi  he  has  undertaken,  refuses  to  prooeed  without 
a  proniise  from  C.  to  pay  the  further  expenses,  O.  is  not  liable  on  such  a  pramise  without  a  note 
in  wilting. 

Assumpsit  to  recover  the  amount  of  the  plaintiff's  bill,  for  business  done  by 
him  as  an  attorney  for  the  defendant. 

Two  actions  having  been  brought  against  Samuel  Fox  in  the  King's  Bench, 
and  one  in  the  Exchequer,  in  which  William  Bailey  Fox  (the  defendant)  and 
Thomas  Fox  were  bail  above ;  Samuel  Fox  was  desirous  of  bein^  surrendered 
in  discharge  of  his  bail,  in  order  that  he  might  take  the  benefit  of  an  insolvent 
act;  Cock,  the  clerk  of  the  plaintiff,  transacted  the  business  of  the  render  of 
Samuel,  and  10/.  had  been  paid  to  him  by  the  latter,  towards  the  expenses  of 
such  render ;  after  the  render  in  the  Exchequer,  a  habeas  corpus  was  issued,  in 
order  to  render  Samuel  Fox  in  the  King's  bench;  Cock  then  said,  *'  The  money 
which  I  have  received  is  almost  exhausted ;  I  must  have  ^ome  more  or  I  cannot 
go  on:"  the  defendant  then  said,  he  knew  how  serious  the  business  was,  and 
that  if  Cock  would  proceed,  he  would  pay  him  whatever  was  to  be  paid. 

Under  these  circumstances,  it  was  contended  (on  the  part  of  the  plaintiff) 
that  the  defendant  had  made  himself  liable  for  the  subsequent  expenses  attend- 
»Q7n  ^"^  ^®  completion  of  the  surrenders,  that  ^business  having  been  done  at 
•^  his  request,  and  upon  his  undertaking. 

Lord  Ellendorough.— -The  plaintiff  must  be  called,  the  business  was  doing 
for  the  render  of  another  person  from  whom  the  plaintiff  had  received  the  sum 
of  10/.  and  the  very  bill  which  has  been  delivered  is  made  out  as  for  the  busi- 
ness of  another,  namely,  Samuel  Fox,  in  the  surrendering  of  whom  the  plaintiff 
was  employed.  Therefore  this  was  the  business  of  another  who  was  about  to 
take  the  benefit  of  an  insolvent  act;  then  the  conversation  takes  pla(;e,  in  which 
the  defendant  undertakes  to  pay  the  further  expenses.  But  the  statute  snys 
that  a  person  shall  not  be  bound  by  a  promise  to  pay  the  debt  of  another  with- 
out some  note  in  writing.  This  was  the  inchoate  business  and  debt  of  another, 
and  if  the  defendant  had  promised  in  writing,  he  would  have  made  himself 
liable :  without  a  promise  in  writing  he  is  not  liable. 

The  Attorney  General  and  Puller  for  the  plaintiff. 

Comyn  for  the  defendant. 


•«72]      *COURT  OF  COMMON  PLEAS. 


Attt(ti88  Cn  «ttCl1rtialL 


WALAND  t;.  ELKINS. 

A.  md  B.  are  jointtjr  interested  in  die  profits  of  a  conunon  stige  wagon,  but  bf  a  private  agreenient 
between  tfaemselTes  each  undertakes  the  conducting  and  managonent  of  the  wagon,  with  his  ovm 
driver  and  hones,  for  spedfied  distances;  they  are  notwithstanding  this  private  agreement  jointly 
responsible  to  tiiiid  penons  for  the  negligence  of  their  drivers  throughout  the  whole  distance. 

And  an  averment  that  the  negligence  was  occasioned  by  the  driver  oi  A.  against  whom  alone  the 
action  is  brou^t,  is  supported  (in  such  caas)  by  proof  that  the  driver  was  actnaOy  e&q)loyed  bj 
It.  in  conducoBg  the  wagon,  for  his  o« 


This  was  an  action  on  the  case  to  recover  damages  for  the  breaking  of  the 
plaintiff's  windows,  in  consequence  of  negligence  on  the  part  of  the  driver  of 
the  defendant's  wagon,  by  means  of  which  a  cart  had  been  forced  against  the 
plaintiff's  liouse 
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The  first  count  of  the  declaratioii  alleged  that,  the  defendant  was  in  posses- 
sion of  a  wagon  and  drivers,  viz.  eight  horses,  which  were  then  and  there 
under  the  guidance  and  direction  of  a  servant  of  the  said  defendant,  &c. 

The  second  count  alleged,  that  the  defendant  heing  in  possession  of  another 
wagon  and  eight  other  horses,  allowed  the  same  to  be  conducted  by  a  person 
incompetent  to  conduct  the  same. 

*It  appeared  that  the  defendant  and  one  Dyson  were  carriers  from  r»273 
London  to  Gosport,  and  that  by  an  arrangement  between  them  Dyson  ^ 
horsed  the  wagon  from  London  to  Famham,  and  the  defendant  then  conducted 
it  from  Famham  to  Gosport,  and  that  at  the  time  the  mischief  happened  the 
wagon  was  drawn  by  Dyson's  horses,  and  was  driven  by  a  servant  of  Dyson's, 
who  had  been  hired  by  and  received  wages  from  Dyson,  and  with  whose 
employment  the  defendant  had  no  concern  whatsoever,  but  that  the  wagon  itself 
was  tlie  property  of  the  defendant. 

BesU  Serjt.,  for  the  defendant,  submitted  that  under  these  circumstances  the 
plaintiff  could  not  recover;  Dyson  horsed  the  wagon  for  the  stage,  in  the  course 
of  which  the  accident  happened,  and  employed  the  wagoner,  over  whom  the 
defendant  had  no  control;  and  that  the  mere  circumstance  of  his  being  the 
owner  of  the  wagon  no  more  made  him  responsible  than  a  person  would  be  if 
he  lent  a  chaise  to  another,  who,  in  using  it,  did  damage  to  a  third  person. — 
But  that,  at  all  events,  the  plaintiff  could  not  recover  under  a  declaration  framed 
like  the  one  in  question,  since,  in  the  first  count,  he  had  alleged  that  the  wagon 
was  driven  by  a  servant  of  the  defendant's ;  and  in  both  the  first  and  second 
counts  he  had  alleged,  that  the  horses  were  the  property  of  the  defendant,  which 
had  been  contradicted  by  the  evidence. 

*GiBBS,  G.  J.— I  am  of  opinion  that  the  action  may  be  maintained  ^4^074 
upon  this  principle :  the  wagon  belongs  to  Elkins,  and  he  receives  the  ^ 
profits  derived  from  the  use  of  it:  on  what  terms  he  engages  with  Dyson  we  do 
not  know,  but  being  jointly  entitled  with  Dyson,  and  since  it  is  no  objection 
that  Dyson  has  not  been  joined,  the  case  is  the  same  as  if  Elkins  had  received 
all  the  profits.  Then  since  the  wagon  was  to  be  drawn  for  the  benefit  of  Elkins, 
the  servant  to  all  legal  purposes  was  the  servant  of  Elkins,  although  for  inferior 
purposes ;  and  aft  between  the  parties  he  may  be  considered  as  the  servant  of 
Dyson,  the  objection  however  which  has  been  made  is  a  fair  one,  and  I  regret 
that  a  question  of  so  much  importance  has  arisen  in  so  trifling  a  cause. 

liest^  Serjt.,  referred  to  the  case  of  Barton  v.  Hanson,  2  Taunt  49,  in  which 
it  had  been  held,  that  for  corn  supplied  for  the  use  of  the  horses  of  a  stage-coach 
belonging  to  several  proprietors,  but  horsed  severally  for  specific  stages,  that 
proprietor  alone  was  Uable  who  supplied  the  horses  by  which  the  corn  had  been 
used. 

Gisns,  C.  J. — I  recollect  the  case  very  well,  but  the  decision  there  turned 
upon  the  inferior  contract  (if  i  may  so  term  it)  between  the  parties.  In  that 
case  there  was  a  particular  contract  between  the  parties,  and  it  was  known  in 
what  situation  they  stood  with  respect  to  each  other.  Such  'contracts  r«275 
are  binding  upon  the  parties,  but  they  make  no  difference  in  their  relation  ^ 
to  the  public.  Verdict  for  the  plaintiff,  damages  3/.  Ss. 

Pell,  Serjt.,  and  Espinnsae,  for  the  plaintiff. 

Beatf  Serjt.,  for  the  defendant. 


ROBSON  V.  GODFREY  and  Another. 

Work  18  to  be  done  according  to  a  special  agreement  between  the  parties,  regulating  the  qtiantily» 
price,  and  times  of  payment  The  parties  having  deviated  from  the  original  contract,  and  the 
original  terms  not  b^ng  applicable  to  the  new  wortt,  the  plaintiff  is  entitled  to  recover,  en  the 
common  count,  for  the  latter,  although  the  time  for  completing  the  payments  under  th^  originnl 
agreement  had  not  expired  when  ihe  action  was  commenced. 
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This  was  an  action  to  recover  for  the  amount  of  repairs  done  to  a  vessel  of 
which  the  defendants  were  the  owners. 

The  plaintiffs  had  declared  upoii  the  common  counts  for  work  and  labour 
done»  and  materials  found.  It  appeared  in  evidence,  that  a  special  agreement 
had  been  entered  into  for  repairing  the  vessel,  according  to  an  estimate  which 
had  been  made,  according  to  which  the  plaintiff  was  to  be  paid  certain  sums  at 
specified  periods,  viz.  100/.  at  the  end  of  a  fortnight;  the  like  sum  at  the  end  of 
four  weeks;  the  like  sum  at  the  end  of  six  weeks;  and  the  remaining  sum  of 
330/.  by  an  approved  bill  at  six  months,  with  interest.  The  six  months  had 
«27A1  *°^^  ^^^  expired.  After  the  repairs  had  been  proceeded  in  to  a  consi« 
J  derable  extent  the  parties  deviated  from  the  original  plan,  and  the  repairs 
had  been  completed  in  a  manner  to  which  the  estimate  already  made  did  not 
apply. 

Besi^  Ser|L,  for  the  plaintiff,  admitted,  in  his  opening,  tliat  he  could  not,  be- 
cause the  original  estimate  had  been  departed  from  in  some  particulars,  there- 
fore  contend  that  the  whole  contract  was  thrown  open;  but  he  contended  that 
the  plaintiff  was  to  recover  according  to  the  estimate  prices  as  far  as  they  ex- 
tended, and  upon  a  qwuUum  meruit  as  to  the  residue. 

Shepherd^  Serjt.,  and  PuUer^  for  the  defendants,  contended  that  the  plaintiff 
ought  to  be  non-suited  for  not  having  declared  specially.  This,  they  urged, 
was  necessary,  on  account  of  the  particular  stipulations  as  to  the  time  and  mode 
of  payment  prescribed  by  the  special  agreement,  according  to  which  the  time 
of  credit  for  the  last  payment,  which  was  to  be  by  bill  at  six  months,  had  not 
even  then  elapsed.  They  cited  the  case  of  Pepper  v.  Burland,  Peake's  N.  P. 
C.  103:  there  the  estimate  with  the  terms  had  been  reduced  into  writing,  but 
the  plaintiff  (additions  having  been  made  to  the  contract)  declared  upon  the  ge- 
neral counts,  and  Lord  Ken  von  directed  him  to  be  non-suited,  holding  that  ho 
was  bound  to  declare  upon  the  special  contract  as  far  as  it  went,  and  only  for 
0^^j-y  the  excess  on  the  general  count;  and  also  the  case  of  Ellis  v.  *  Hamlet^ 
^  3  Taunt.  52,  which  was  an  action  for  work  done  to  some  houses :  there 
the  contract  was  in  writing,  but  could  not  be  proved,  and  the  plaintiff  then  went 
upon  the  general  counts;  but  Mansfield,  C.  J.,  held,  that  he  could  not  recover 
upon  them. 

GiBBii,  C.  J. — I  am  of  opinion,  that  there  is  no  ground  for  nonsuiting  the 
plaintiff.  I  have  always  understood  the  rule  to  be,  that  you  may  recover  for 
work  executed,  as  for  work  and  labour  generally,  if  the  terms  contained  in  the 
written  agreement  are  not  of  such  a  nature  as  to  preclude  a  recovery  otherwise 
than  on  the  contract  itself.  It  is  every  day's  experience  that  a  party  may  re- 
cover on  the  general  counts  for  work  done  under  a  special  contract ;  but  this  case 
does  not  range  itself  within  that  class,  for  here  are  particular  terms  which  ren- 
der it  impossible  to  recover  under  the  common  count.  But  it  appears  in  this 
case  that  additional  work  has  been  done  under  a  subsequent  order,  and  it  is  not 
pretended  that  this  was  to  be  paid  for  according  to  the  terms  of  the  original 
agreefnent,  for  by  that  particular  sums  were  to  be  paid  at  specified  periods,  and 
the  remainder  by  an  approved  bill  at  six  months ;  but  there  was  nothing  in  the 
original  agreement  to  govern  the  new  work  according  to  these  stipulations :  on 
the  contrary,  the  parties  proceed  upon  the  ground  that  the  terms  of  the  agreement 
were  not  applicable  to  the  new  work,  and  therefore  the  time  of  payment  cannot 
be  applicable.  The  plaintiff,  therefore,  is  entitled  to  recover  on  the  general 
•27A1  *^"°^  ^  ^  ^^®  additional  work ;  but  as  to  *so  much  as  arises  out  of  the 
J  special  contract,  I  do  not  see  how  he  can  recover,  since,  according  to 
that  contract,  payment  is  not  yet  due. 

Verdict  for  the  plaintiff,  subject  to  a  reference  as  to  the  amount. 

Best  and  Vaughan^  Serjts.,  and  Cttrwood,  for  the  plaintiff. 

Shepherdf  Scrjt ,  and  Puller^  for  the  defendants. 
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TARN,  Gent.,  v.  HEYS  and  Another. 

An  action  may  be  maintained  by  a  solicitor  against  an  assignee  for  business  done  under  a  oommifr 
sion  of  bankruptcy,  although  die  bill  has  not  been  taxed  by  a  master  in  chancery,  under  the  st  5  6. 
8,0.30,8.46. 

This  was  an  action  of  assumpsit  brought  to  recover  the  amount  of  a  solicitor's 
bill  from  the  defendants,  who  were  the  assignees  under  a  commission  of  bank- 
ruptcy against  one  Horrocks. 

It  appeared  that  the  plaintiff,  a  solicitor  in  London,  had  been  originally  em- 
ployed to  sue  out  the  commission,  and  that  the  defendants  upon  being  chosen 
assignees,  and  finding  the  plaintifi*  in  the  management  of  the  business  had  con- 
tinued him  in  it,  and  had  from  time  to  time  written  letters  to  him  from  the  coun- 
try, pointing  out  the  particular  steps  which  they  wished  him  to  take. 

^Best,  Serjt.,  for  the  defendants,  contended,  that  inasmuch  as  they  rto^g 
found  the  plaintiff  engaged  in  the  business  which  he  continued  to  manage  ^ 
af\er  their  appointment,  they  had  not  made  themselves  liable  in  their  private 
capacity,  and  that  the  plaintiff  ought  to  look  to  the  estate  itself  for  his  remune- 
ration ;  also,  that  the  bill  ought  to  have  been  taxed  by  a  master  in  Chancery 
pursuant  to  the  statute,  5  6.  2,  c.  30,  s.  45. 

Faughan,  Serjt.,  and  Starkie^  for  the  plaintiff,  referred  to  Lord  Ellenbo- 
rouoh's  construction  of  the  statute  in  the  case  of  Finchett  v.  How  and  Another ^ 
2  Campb.  270,  where  a  similar  objection  had  been  made. 

GiBBs,  G.  J. — I  am  of  opinion,  that  the  defendants  having  employed  the 
plaintiff  when  tliey  found  him  acting  in  the  business,  are  in  the  same  situation 
as  if  they  had  originally  retained  him.  With  respect  to  the  provisions  of  the 
statute,  I  think  that  they  do  not  affect  the  right  of  an  attorney  against  his  em- 
ployers, but  only  apply  to  the  protection  of  the  estate. 

Verdict  for  the  plaintiff,  damages  54/.(a) 

^Vaughan^  Serjt.,  and  Starkie^  for  the  plaintiffs.  r«*>ftn 

Beat,  Serjt,  for  the  defendant,  L  ^^^ 

(a^  Common  Fleas,  Trinity  teon,  1816.  JhrmMmUk  ▼.  Barfwd^—Vaughanf  Serjt,  moivil 
that  tne  defendant  might  be  disdiarged  on  filing  common  bail,  on  two  grounds,  1st,  because  he  had 
been  induced  to  become  an  asriraiee,  under  a  commission  of  bankrupts,  (for  business  done,  under 
which  oommiflBion  by  the  plaintitfthe  action  was  brought)  under  a  representation  that  it  would  not 
subject  him  to  any  expense,  and  2dly,  because  the  action  had  been  commenced  before  the  bill  had 
been  taxed  by  a  master  in  chanoeiy  required  by  the  st.  6  G.  2,  c.  30,  s.  45;  but  as  to  this  point,  the 
ooort  was  lefeired  to  the  abova  decisions. 

llie  court  was  dearly  of  opinion,  as  to  tfie  latter  ground,  that  such  a  taxation  was  unnoocasaiy, 
prenotts  to  the  bringing  an  action  against  an  assignee.  Hundreds  of  such  actions  bad  been  brou^t, 
and  the  objection  never  raised.    On  the  fonner  ground  a  rule  nut  was  granted. 


•IN  THE  KING^S  BENCH.  [•asi 


AfttftiBS  at  Sffrstrnftidter. 


D(NB  on  the  Demise  of  CLARK  v.  TRAPAUD. 

The  ooonteipaxt  of  a  lease,  purporting  to  have  been  executed  by  a  lessee  of  a  lease  granted  by  itm 
mortgager,  in  ooniunction  with  the  mortgagee  of  oertam  premises,  caimot  be  read  in  evidenoe  wm 
against  one  who  derifes  title  under  the  mortgagee,  widioat  aome  evidence  of  the  execution  of  the 
original  lease,  (which  has  been  lost)  by  die  mortgagee. 

But  proof  that  the  original  lease  was  signed  by  the  mortgagee,  the  snbarrihing  witnenes  not  beiDg 
known,  would  be  sufficient  to  warrant  the  leading  of  the  counterpart 
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This  was  an  action  of  ejectment  brought  to  recover  a  dwelling-house  and 
some  land  situate  at  Potters-bar. 

The  lessor  of  the  plaintiff  established  his  tide  as  devisee  in  fee  under  the  will 
of  Mr.  Musgrave,  who  was  mortgagee  in  fee  under  a  deed  executed  in  1776. 

On  tlie  part  of  the  defendant  it  was  proved,  that  a  Mr.  Annesley  had  been  in 
possession  of  the  premises  under  a  lease  stated  to  have  been  granted  to  him  by 
Mr.  Plaistow,  the  mortgagor,  for  tlie  term  of  twenty-one  years,  but  determinable 
(upon  notice)  at  the  end  of  seven  or  fourteen  years ;  it  was  al^o  stated,  that  Mr. 
Musgrave,  the  mortgagee,  had  joined  in  this  lease,  and  afler  proof  that  it  had 
been  lost,  and  tliat  the  names  of  the  attesting  witnesses  were  not  known,  it  was 
proposed  to  prove  the  execution  of  a  counterpart,  and  to  read  it  in  evidence.  " 
^^c^:^  *But  Lord  Ellenborodoh  held,  that  it  would  be  necessary  previously 
-I  to  give  some  evidence  of  the  execution  of  the  deed  by  Musgrave,  since 
the  execution  of  the  counterpart  by  Annesley  merely  proved  that  he  supposed 
that  an  original  had  been  executed;  and  that  to  let  in  such  evidence  without 
further  proof  would  be  very  dangerous  to  a  mortgagee  whose  title  to  recover 
might  be  defeated  by  instruments  executed  between  other  parties. 

It  was  afterwards  proved,  that  the  lost  deed  had  borne  the  signature  of  Mus- 
grave, and  upon  this  the  defendant  was  proceeding  to  prove  the  execution  of 
the  counterpart  by  means  of  a  subscribing  witness,  but  that  witness  not  appear- 
ing, the  plaintiff  hsd  a  verdict, 

Scarlett  and  Owen  for  the  plaintiff. 

The  Jittwney  General  and  Topping  for  the  defendant 


•283]  ♦DOE  on  the  Demise  of  WARTNEY  t;.  GREY. 

Stt^ioe  of  notioe  on  tfM  wife  of  the  defendant*!  attomej  at  his  lodgingi,  to  produce  a  lease,  on  flie 
evening  before  the  trial  ia  infuffident. 

This  was  an  action  of  ejectment,  and  the  principal  question  was,  whether 
the  defendant  Grey  claimed  the  possession  under  Marlow,  from  whom  the  lessor 
of  the  plaintiff  also  claimed  by  virtue  of  a  lease  for  two  hundred  years  from 
Marlow  to  Allingham,  which  had  been  assigned  by  Allingham  to  Burley,  and 
by  Burley  to  the  lessor  of  the  plaintiff,  Marlow  being  a  party  to  the  two  assign- 
ments. 

In  order  to  warrant  the  admission  of  parol  evidence  of  a  lease  from  Marlow 
to  Grey,  the  lessor  of  the  plaintiff  proved  the  service  of  a  notice  to  produce  the 
lease:  this,  it  appeared,  had  been  served  late  the  evening  before,  upon  the  wife 
of  the  attorney  for  the  defendant  at  his  lodgings. 

Ix>rd  Ellbnbobouoh  deeming  this  notice  to  be  insufficient,  it  was  then 
proved  on  behalf  of  the  plaintiff  that  the  defendant's  attorney  had  that  morning, 
in  the  hall,  admitted  that  he  had  the  lease  with  him. 

Scarlett y  for  the  defendant,  objected  to  the  receiving  parol  evidence  on  the 
ground  of  this  admission,  and  cited  the  case  of  Exall  v.  Partridge,  where  Mr. 
Erskine  asked  the  witness,  whether  he  had  not  the  lease  with  him  ?  the  wii 

*284l  "^^  ^^^'  ^^^^  *^^  ^^^  ^^  ^^  ^  pocket;  but  Lord  Kbnyon  told  him 
J  that  he  need  not  produce  it,  and  that  it  was  incumbent  on  the  other 
party  to  give  notice  in  time  in  order  to  give  an  opportunity  of  producing  the 
attesting  witness. 

Lord  Ellbkborouoh  was  of  opinion,  that  the  evidence  was  inadmissible,  the 
defendant  not  having  received  proper  notice. 

The  lessor  of  the  plaintiff  afterwards  proving  that  Marlow  was  in  possession- 
at  the  time  of  the  assignment  to  Allingh^,  the  plaintiff  had  a  verdict. 

The  Attorney  General  and  E,  Lmves  for  the  plaintiff. 

Searleii  for  ttie  defendant. 

vox..  II.  15  X  8 
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♦JUDGE  V.  COX  [»285 

Li  an  action  for  negligently  keqiing  a  dog,  proof  that  the  defendant  had  waxned  a  penon  to  beware 
of  the  dog  lest  he  should  be  bitten,  is  evidence  to  go  to  a  juiy,  of  the  allegation  that  the  dog 
was  accustomed  to  bite  mankind. 

Qv.  whether  audi  an  allegation  be  neceamy. 

This  was  an  action  on  the  case  for  keeping  a  dog,  which  the  defendant  (a» 
alleged  in  the  declaration)  knew  to  be  accustomed  to  bite  mankind,  and  which 
had  severely  bitten  the  plaintiff's  leg. 

It  appeared  that  the  defendant,  Mrs.  Cox,  had,  about  six  weeks  before  the 
accident  happened,  taken  a  ready-furnished  house  at  Harrow,  and  found  the 
dog  upon  the  premises,  and  that  she  was  well  aware  of  his  savage  disposition, 
and  in  consequence  had  warned  one  of  the  witnesses  to  take  care  of  the  dog  lest 
:he  should  be  bitten.  The  dog  had  been  attached  to  a  tree  by  means  of  a  chain 
.and  staple,  but  having  by  a  sudden  exertion  broken  loose,  he  inflicted  the  injury 
on  account  of  which  the  action  was  brought.  It  also  appeared,  that  subse- 
quently to  this  period  the  dog  had  bitten  a  child,  but  there  was  no  evidence  of 
any  anterior  biting. 

The  Jittomey  General  contended,  that  there  was  no  evidence  from  which 
the  jury  could  infer  a  knowledge  on  the  part  of  the  defendant  that  the  dog  had 
been  accustomed  to  bite  mankind,  since  there  was  no  evidence  that  it  had  pre- 
viously bitten  any  human  being. 

Abbott,  J.,  intimated  that  had  it  not  been  for  the  expression  proved  to  have 
been  used  by  the  ♦defendant  in  warning  the  witness  to  beware  lest  the  p,  ^qa 
dog  should  bite  him,  he  should  have  directed  a  non-suit.  His  lordship  ^ 
afterwards  said  to  the  jury — In  order  to  warrant  a  verdict  for  the  plaintiff,  you 
must  be  satisfied  that  the  dog  had,  before  the  time  of  this  injury,  bitten  some 
human  being,  and  that  the  defendant  knew  it.  It  is  not  necessary  now  to  con- 
sider whether  such  an  action  might  not  be  sustained  on  a  declaration  charging 
the  defendant  with  negligently  keeping  a  dog  of  a  savage  and  ferocious  disposi- 
tion, because  in  this  case  the  declaration  alleges  that  the  dog  was  accustomed  to 
bite  mankind,  and  that  the  defendant  knew  it.  If  you  are  satisfied  as  to  both 
of  these  points,  your  verdict  ought  to  be  for  the  plaintiff.  I  think  sufficient 
caution  has  not  been  used,  for  whenever  a  person  keeps  a  savage  dog,  he  is 
bound  so  to  secure  it  as  effectually  to  prevent  its  doing  mischief.  After  his 
lordship  had  commented  on  the  facts  of  the  case,  the  jury  found  for  the  plaintiff. 
Damages,  55/. 

Scarlett  and  Jldolphus  for  the  plaintiff. 

The  dttomey  General  for  the  defendant 


•DIXON  V,  BELL.  [*287 

A  person  before  he  introsta  a  gun  to  an  incautioua  agent  is  bound  to  render  it  perfedij  innoxious. 
In  an  action  for  wounding  the  plaintifTa  son  ^tr  auod  servitium  amisit^  the  plaintiff  is  entitled  to 
recover  the  amount  of  the  surgeon's  biO  althou^  it  has  not  been  paid,  but  he  cannot  recover  phy- 
.sician*s  fees  which  have  not  been  paid. 

This  was  an  action  on  the  case  for  having  negligently  and  improperly  in- 
trusted a  loaded  gun  to  a  young  mulatto  girl,  who  discharged  it  against  the  son 
and  servant  of  the  plaintiff,  and  severely  wounded  him,  by  means  of  which  tlie 
plaintiff  had  been  deprived  of  the  services  of  his  son  and  servant,  and  had  been 
put  to  great  expense  in  medicines,  &c.,  for  his  cure. 

It  appeared  that  both  the  plaintiff  and  defendant  had  lodged  in  the  house  of 
one  Lemon,  and  that  the  defendant  having  taken  other  lodgings,  had  removed 
all  his  property  thither,  except  a  fowling-piece,  which  was  loaded  with  powder 
and  a  quantity  of  printing  types,  and  had  been  left  so  loaded  in  the  drawing  . 
room  which  he  had  occupied.     After  his  removal,  the  defendant  sent  a  mulatt< 
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girl,  his  servant,  about  twelve  years  of  age,  for  the  gun,  with  a  verbal  message 
to  Mr.  Lemon,  requesting  him,  previous  to  delivering  the  gun  to  the  girl,  to  take 
oat  the  priming.  Lemon,  accordingly,  examined  the  pan,  but  finding  that  it 
contained  no  priming,  he  delivered  it  to  the  girl,  telling  her  to  take  particular 
care  of  it.  She  went  into  the  kitchen,  where  there  was  a  child  of  Lemon's, 
and  soon  afterwards  the  plaintiff's  son,  a  boy  ten  years  old,  returning  from 
•2ftfl*l  ^^^^^''  ^^^^  ^^  ^^  kitchen,  she  then  took  up  the  *gun  and  presented 
-*  it  at  the  boy,  saying  that  she  would  shoot  him,  and  immediately  the 
contents  were  discharged  in  his  face;  in  consequence  of  which,  one  eye  was 
lost,  several  teeth  struck  out^  and  his  face  was  much  lacerated. 

The  Attorney  General,  for  the  defendant,  contended,  that  he  was  not  liable 
for  the  damage  which  had  been  done,  since  he  had  used  such  precautions  as  he 
supposed  would  have  been  sufficient  to  prevent  any  injury. 

Lord  Ellenborouoh  informed  the  jury  that  they  were  to  consider,  first, 
whether  the  defendant  had  been  guilty  of  negligence  in  intrusting  such  an  in- 
strument to  such  an  agent.  With  respect  to  fiie  instrument,  it  was  in  the  first 
instance  a  dangerous  one,  being  loaded  with  types,  and  the  question  was,  whe- 
ther a  reasonable  and  prudenti^  precaution  had  been  taken  to  render  it  innocent, 
before  it  had  been  intrusted  to  the  care  o£  the  mulatto  servant.  The  defendant 
had  said  that  he  would  send  for  the  gun,  and  in  the  afternoon,  it  appeared  that 
he  had  sent  the  mulatto  girl  for  it,  with  a  message  to  Lemon,  requesting  him 
to  take  out  the  priming  before  he  delivered  it  to  the  servant  Lemon,  ac- 
cordingly, had  examined  the  pan,  and  found  that  the  priming  was  gone :  this 
circumstance,  however,  did  not  render  the  instrument  a  harmless  one,  some 
priming  having  afterwards  probably  been  shaken  from  the  barrel,  from  which  the 
*2891  ^^^^^  ^^^  ^^^  ^^^^  extracted,  into  the  pan.  Lemon,  however,  *it  might 
^  be  supi>osed,  had  exercised  his  judgment  upon  the  subject,  since  he  per- 
mitted the  girl  to  take  it  into  the  kitchen  where  his  own  children  were.  If  the 
jury  were  of  opinion  that  such  a  degree  of  reasonable  caution  was  not  used  as 
to  render  the  instrument  secure  in  any  hands,  they  were  then  to  consider  whe- 
ther the  defendant  was  not  guilty  of  negligence  in  trusting  it  to  a  servant  of  such 
an  age,  who  under  all  the  circumstances,  was  likely  to  make  such  a  use  of  it  as 
a  person  of  greater  discretion  would  not  have  done.  If,  upon  the  whole,  they 
are  of  opinion  that  the  instrument  in  such  a  state  ought  not  to  have  been  trusted 
to  such  a  person,  the  plaintiff  would  be  entitled  to  their  verdict. 

His  lordship,  in  advising  the  jury  as  to  the  measure  of  damages  which  tliey 
were  to  give,  in  case  they  deemed  the  plaintiff  entided  to  a  verdict,  informed 
them,  that  with  respect  to  two  items,  which  it  had  appeared  in  evidence  were 
due,  as  fees  to  a  physician  and  surgeon,  who  had  attended  the  plaintiff's  son,  (but 
who  had  not  yet  been  paid]  that  as  to  the  surgeon's  bill,  they  were  to  consider 
the  amount  as  paid  by  the  plaintiff,  since  the  surgeon  could  compel  the  payment 
of  it  as  a  legal  debt,  but  that  the  physician's  fees  could  not  be  taken  into  the 
account,  since  they  had  not  been  actually  paid,  and  he  could  not  enforce  the 
payment  by  action.  Verdict  for  the  plaintiff,  damages  100/. 

•2901     *  Tapping  and  Holt  for  the  plaintiff. 

J     The  Attorney  General  for  the  defendant 


In  the  ensumg  term,  the  Attorney  General  moved  for  a  rule  to  show  cause 
why  the  verdict  should  not  be  set  aside  and  a  new  trial  had,  on  the  ground  that 
the  defendant  had  done  every  thing  that  in  point  of  care  and  prudence  he  could 
be  called  upon  to  do,  and  that  as  he  had  put  the  gun  into  such  a  situation  as,  in 
his  opinion,  rendered  it  perfectly  safe,  he  had  not  been  guilty  of  such  culpable 
negligence  as  to  be  liable  in  an  action. 

Lord  Ellenborouoh. — It  was  incumbent  on  the  defendant  to  render  the  in- 
strument safe  and  innoxious,  which,  by  charging,  he  had  rendered  capable  of 
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mischief.  He  ordered  the  priming  to  be  taken  out,  but  that  order  did  not  go 
80  far  as  it  should  have  done,  and  Lemon  did  not  go  beyond  the  order.  The 
mischief  happened  for  want  of  taking  effectual  care,  and  it  is  incumbent  upon  & 
party  who  loads  such  an  instrument  so  to  deal  with  it,  as  effectually  to  prevent 
accidents. 
Baylby,  J. — He  ought  to  have  put  it  beyond  the  reach  of  danger. 

Rul«>  refrised. 


•HELLIER  and  Another  v.  FRANKLIN.  [♦291 

A  bond  conditioned  fat  tbe  payment  of  a  specified  sum  to  A.,  after  the  death  of  B.  and  C^  and  the 
fiiinrivor  of  them,  will  b^  interest  after  the  death  of  B.  and  C,  although  the  engagnnent  was 
perfectly  voluntaiy.    And  although  the  principal  was  payable  on  a  contingency. 

One  issue  in  such  case  hairing  been  taken  on  the  plea  of  payment  according  to  the  conditicn  of  the 
bond,  the  defendant  is  not  entitled  to  a  verdict  en  that  issuei  on  proof  of  payment  of  the  principai 
without  interest 

Qm.  Whether  in  such  case  after  payment  of  the  principal  an  action  can  be  maintained  fer  the  inteieik 
only. 

This  was  an  action  by  William  Hellier  and  Richard  Hellier,  as  the  execu- 
tors of  Richard  Hellier,  who  was  the  executor  of  Tilly  Hellier,  against  the 
defendant,  who  was  the  executrix  of  Abraham  Franklin,  upon  his  bond. 

The  condition  of  the  bond,  recited  a  family  arrangement,  from  which  it 
appeared  that  Tilly  Hellier  and  Abraham  Franklin  had  married  two  sisters,  the 

daughters  of Clayton,  who  intended  to  have  given  them  equal  fortunes, 

and  that  the  sum  of  500/.  had  been  advanced  to  Franklin,  but  that  inasmuch  as 
there  was  not  a  sufficient  fund  left  to  give  the  like  sum  as  a  portion  to  the  wife 
of  Tilly  Hellier,  the  condition  was,  that  if  Abraham  Franklin  died  without  issue 
begotten  on  the  body  of  Lydia  Clayton,  his  heirs,  executors,  and  administrators, 
should  and  would  after  the  death  of  Abraham  Franklin  and  Lydia  his  wife,  and 
the  survivor  of  them,  pay  to  the  said  TiUy  Hellier,  &c.,  the  sum  of  500/. 

Pleas:  1,  Aon  est  factum;  2.  Payment  according  to  the  condition  of  the  bond. 

There  was  also  a  third  plea  in  the  nature  of  a  plea  of  solvit  post  diem. 

*  Replication  to  the  second  plea,  traversing  the  payment  according  to  r«2g2 
the  condition  of  the  bond,  and  there  was  a  corresponding  replication  to  ^ 
the  third  plea. 

Abraham  Franklin  survived  his  wife,  and  died  on  the  20th  of  January,  1808, 
having  married  a  second  wife,  who  was  his  executrix,  and  the  present  defend- 
ant. On  the  25th  of  August,  1810,  the  defendant  paid  the  500/.  mentioned  in 
tht  bond  to  one  Stephenson,  who  paid  it  over  to  the  plaintiffs. 

The  question  was,  whether  the  plaintiffs  were  entitled  to  recover  the  interest 
on  the  500/.  during  the  inter^'d  between  the  time  of  the  death  of  Tilly  Hellier, 
and  the  payment  of  the  principal. 

Bayley,  for  the  defendant,  contended,  in  the  first  place,  that  since  the  engage- 
ment was  voluntary  on  the  part  of  Abraham  Franklin,  the  sum  would  not  carry 
interest  without  an  express  stipulation  to  that  effect;  and  in  general  that  interest 
was  not  payable  without  either  an  express  stipulation  appearing  on  the  face  of 
the  instrument,  or  an  implied  one,  arising  by  inference  of  law  from  a  legal  debt. 

Lord  Ellenborouoh. — Have  you  any  case  where  it  has  been  held  that  a 
voluntary  gift  will  not  bear  interest  afler  the  time  for  payment  has  expired? 

*Bayley  admitted  that  he  had  not;  but  attempted  to  distinguish  the  ryoga 
present  case  from  those  in  which  the  principal  was  made  payable  on  ^ 
request,  or  upon  a  day  certain,  since  in  this  it  was  payable  not  only  not  on  a 
day  certain,  but  on  a  contingency. 

Lord  Ellenborouoh  held,  that  since  the  sum  was  made  payable  on  uie 
death  of  the  survivor,  and  no  other  time  was  mentioned,  the  plaintiffs  ware 
entitled  to  interest  to  be  computed  from  that  time. 

Bayley  then  contended,  that  afi  an  issue  had  been  joined  on  the  fact  of  pay 
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ment,  and  since  it  appeared  that  the  principal  had  been  paid,  that  issue  must  be 
found  for  the  defendant 

Lord  Ellenborouoh. — The  issue  is  upon  payment,  according  to  the  condi- 
tion of  the  bond,  and  the  payment  was  not  according  to  the  condition. 

Bayley  then  contended,  that  the  plaintiffs  could  not,  after  receiving  the  prin- 
cipal, rasiintain  an  action  for  the  interest,  and  he  cited  the  case  of  Dickson  v. 
Parkes^  1  Esp.  110,  where,  in  an  action  upon  a  respondentia  bond,  to  which 
there  was  a  plea  of  solvit  post  diem,  and  it  appeared  that  the  principal  had  been 
paid,  Lord  Kbnyon  held  that  the  action  could  not  be  maintained  for  the  interest 
only. 

♦2041      *Searlettf  for  the  plaintiffs,  answered,  that  the  question  was,  whether 
J  the  defendant  had  paid  the  money  according  to  the  condition  of  the  bond, 
and  that  the  payment  of  the  principal  without  interest,  was  not  a  payment  accord- 
ing to  tiie  condition  of  the  bond. 

Lord  Ellenborouoh  allowed  the  plaintiff  to  recover,  giving  the  defendant 
liberty  to  move  the  point,  (a)  Verdict  for  the  plaintiff,  damages  64/.  I7s,  3d. 

Scarlett  and  Gaselee  for  the  plaintiff. 

Bayley  for  the  defendant 

(a)  Hie  point  was  not  moved. 


JAMES  GORDON  v.  HARRY  GORDON. 

fai  an  action  of  covenant  it  is  no  objectian,  under  tlie  plea  of  mm  eatfattMm^  that  the  deed  cdntains 
material  qualifications  of  the  covenants  set  out,  which  qualificatioDs  aie  not  noticed  in  the  decla- 
ration. 

This  was  an  action  of  covenant. 

The  declaration  contained  covenants  on  the  part  of  the  defendant;  1.  That  i( 

the  plaintiff  should  be  living  at  the  end  of  five  years  from  the  date  of  the  deed, 

'SOftl  ^^  defendant  would  pay  him  for  *the  remainder  of  his  life,  an  annuity 

J  of  300/. ;  2dly.  That  at  tiie  end  of  ten  years,  the  defendant  would  pay 

to  the  plaintiff  the  sum  of  4,500/.  with  interest. 

Breaches  were  alleged  in  the  non-payment  of  the  annuity  for  eight  years,  and 
in  the  non-payment  of  the  sum  of  4,500/. 

Pleas:  1.  Non  est  factum:  and  2d,  that  the  deed  had  been  obtained  by  fraud 
and  covin. 

Upon  reading  the  deed  in  evidence,  it  appeared  that  it  contained  a  proviso 
(not  noticed  in  the  declaration)  that  if  Harry  Gordon,  the  defendant,  should  be 
evicted  from  certain  plantatiomv^^^^ioi^^c^  ^  ^  deed,  either  by  the  crown  or 
by  any  person  claiming  by  grant  from  the  crown,  then  the  annuity  and  sum  of 
4,500/.  should  not  be  payable. 

Jones,  for  the  defendant,  submitted  that  this  proviso  so  qualified  the  covenant 
declaration,  that  it  ought  to  have  been  stated  upon  the  record. 

Lord  Ellenborouoh  -—By  taking  proper  steps,  the  proviso  might  have  been 
introduced  upon  the  record,  and  the  defendant  might  have  demurred ;  but  no  advan- 
tage can  be  taken  upon  the  plea  of  Non  est  factum.      Verdict  for  the  plaintiff. 
••80111     *  Marry  att  for  the  plaintiff. 
^^^     D.  F.  Jones  for  ikke  defendant. 

PASMORE  V.  BOUSFIELD. 

Aaiimpeit-^PIea  in  abatement,  that  A.  and  B.  the  aesigneea  of  i\  a  bankrupt,  oogfat  to  have  beeh 
joined,  H  is  not  luflScient  for  ihe  defendant  to  prove  that  A.  and  B.  acted  as  asigneee,  be  must 
prove  that  ther  were  so  either  by  the  production  of  the  aaaignment  or  by  proving  the  admiaaion 
of  the  pbintiff  to  that  efiect 

A  bin  dehvered  by  the  plaintiff  §at  bamnen  done  %x  the  asmred  (the  defendant  being  one)  but  in 
which  he  debits  the  defendant  with  three-eeventha  only  of  the  whole  amount,  is  mnd  faeu  evi- 
dence, (the  defendant  having  pleaded  in  abatement)  that  the  action  was  brou^it  to  recover  dia 
defendant'a  paiticukr  share  only. 
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If  peiBons  separately  intereBted  in  aliquot  parts  of  a  ihip  employ  a  jomt  agent,  they  are  liable  in  tL. 
aggregate. 

This  was  an  action  of  assumpsit,  upon  an  attorney's  bill,  and  the  defendant 
had  pleaded  in  abatement,  that  several  persons  named  in  the  plea  being  the  as- 
signees of  Hunter,  a  bankrupt,  nnd  others  being  the  assignees  of  Eastbum,  a 
bankrupt,  ought  to  have  been  jomed  as  co-defendants. 

Topping,  for  the  defendant,  contended,  that  it  would  be  sufficient  for  him  in 
the  first  instance  to  prove  that  the  persons  named  in  the  plea  had  acted  as  the 
assignees  of  the  bankrupts,  for  whom,  conjoindy  with  the  defendant,  the  busi- 
ness had  been  done ; 

But  Lord  Ellenborough  held,  that  less  than  proof  of  the  assignment  itself 
would  not  satisfy  the  ^allegation,  unless  indeed  the  fact  had  been  a^mit-  r-  _g^ 
ted  by  the  parties,  and  that  since  the  question  was,  whether  all  the  par-  ^ 
ties  had  been  disclosed  whom  the  plaintiff  was  bound  to  sue,  if  it  appeared  on 
the  face  of  the  assignments  that  there  were  otlier  assignees  who  had  not  been 
named  in  the  plea,  it  would  falsify  the  plea. 

It  appeared  that  Bousfield,  the  defendant,  had  been  joindy  interested  with  the 
bankrupts  in  the  ship  James,  which  interest  had  been  insured,  and  that  the  busi- 
ness had  been  done  by  the  plaintiff  on  behalf  of  the  assured.  An  account  was 
given  in  evidence,  which  had  been  delivered  by  the  plaintiff,  in  which  not  Bous- 
field alone,  but  the  assured  were  made  his  debtors,  and  in  which  he  charged 
Bousfield  separately  with  three -sevenths  of  the  whole  chaige,  which  amounted 
to  1010/.  28,  It  also  appeared  that  Robinson  and  another,  who  were  not  named 
in  the  plea,  had  been  appointed  assignees. 

Lord  Ellenborough. — The  issue  is  upon  the  plea,  that  these  are  the  parties 
whom  he  must  sue  who  are  named  in  the  plea,  ^ow  in  the  account,  the  as- 
sured are  made  the  debtors,  but  it  appears  that  Robinson  and  another  person 
Mi  ho  are  assignees,  have  not  been  named  in  the  plea,  which  is  therefore  falsified. 

It  was  then  contended,  that  the  account,  at  all  events,  would  operate  in  reduc- 
tion of  damages,  ^since  the  plaintiff  had  debited  the  defendant  with  three-  r*298 
sevenths  only  of  the  whole  amount.  *- 

On  the  other  side  it  was  contended,  that  the  only  question  in  issue  was,  whe- 
ther those  named  in  the  plea  were  joindy  liable,  and  that  such  plea  being  found 
against  the  defendant,  he  would  be  liable  to  the  whole  of  the  joint  account. 

Lord  Ellenborough. — I  consider  the  case  just  the  same  as  if  the  plea  were 
not  upon  the  record,  and  as  if  this  was  an  inquiry  as  to  the  quanium  of  da- 
mages before  a  sheriff;  then  the  account  shows  that  the  assured  were  considered 
by  the  plaintiff  as  separately  liable,  and  is  evidence  to  show  that  the  action  was 
brought  to  recover  the  particular  share  with  which  the  defendant  was  charged. 
This  evidence  would  come  to  nothing  if  it  could  be  shown  that  the  plaintiff  had 
been  joindy  retained  by  the  assured. 

It  appeared  afterwaids,  that  the  account  had  been  accompanied  by  a  condi- 
tional offer  on  the  part  of  the  plaintiff,  that  if  the  defendant  would  pay  three- 
sevenths  of  the  amount  of  the  bill  (which  was  his  share,  estimated  in  proportion 
to  his  interest)  he,  the  plaintiff,  would  endeavour  to  procure  payment  from  the 
rest ;  but  that  the  business  had  been  done  on  the  joint  account  of  the  assured. 

Topping  contended,  that  the  defendant  was  not  liable  for  more  than  his  pro- 
portional share,  *accoiding  to  his  interest  in  the  vessel,  which  from  the  r«ogg 
account  appeared  to  be  three-sevenths.  ^ 

Lord  Ellenborough. — If  persons  separately  interested  in  aliquot  parts,  em- 
ploy a  joint  agent,  they  are  liable  in  the  aggregate,  for  they  are  trusted  as  part- 
ners :  if  the  plaintiffs  had  said,  I  look  to  him  for  three-sevenths  only,  as  what  is 
separately  due  from  him,  the  case  would  have  been  different. 

Verdict  for  the  plaintiff  for  the  whole  amount. 

Scarlett  and  Nolan  for  the  plaintiff. 

Topping  for  the  defendant. 
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GRONING  and  Others  v.  MENDHAM. 

Hie  sendee  of  goods  recoven  tfaeir  value  in  an  action  of  trover  againiit  the  captain  of  the  veaael,  tc 
whom  they  have  been  ddiveied  on  the  vendee's  account:  he  cannot  afterwards,  in  an  action  broiight 
by  the  vendor  kt  the  amount,  eontmd  that  there  has  been  no  delivenr  to  him. — Although  the 
captain  refused  to  deliver  the  goods  at  the  inslanoe  of  the  vendor,  and  although  the  vendee  haa  not 
had  judgment  in  the  actim  <»  trover. 

Assumpsit  for  goods  sold  and  delivered. 

The  defendant  had  purchased  of  the  plaintiffs,  who  were  foreign  merchants, 
*S00'1  ^  Qu^n^'^  of  smalts,  ^which  were  to  be  paid  for  by  a  bill  of  exchange 
•J  npon  delivery.  The  smalts  were  accordingly  shipped  on  board  the 
Euphrates  to  the  order  of  the  defendant,  and  the  bill  of  lading  was  endorsed  to 
and  delivered  to  the  defendant,  but  he  not  having  accepted  the  bill  (as  stipulated) 
in  payment,  Sanford,  the  captain  of  the  Euphrates,  refused  at  the  instance  of 
the  plaintiffs  to  deliver  the  goods.  The  defendant  then  brought  an  action  against 
the  captain  for  the  value  of  the  goods,  and  had  obtained  a  verdict,  but  the  amount 
had  been  left  for  subsequent  ascertainment,  and  it  had  been  agreed  that  if  the 
present  plaintiffs  should  recover,  the  damages  in  the  two  actions  should  be  set 
off  against  each  other. 

Toppings  for  the  defendant,  contended,  that  under  these  circumstances  the 
plaintiffs  were  not  entided  to  recover  for  goods  sold  and  delivered,  since  it  ap- 
peared that  they  had  by  their  own  act  prevented  the  delivery. 

Lord  Ellbnborough. — And  therefore  they  were  liable  in  tort,  and  damages 
have  actually  been  recovered ;  this  assumes  a  right  of  property  in  the  defendant, 
and  therefore  a  delivery  which  was  necessary  to  vest  the  property  in  him.  If 
I  deliver  goods  for  another,  and  afterwards  stop  them  before  he  actually  receives 
them,  I  may  maintain  assumpsit  for  them,  though  I  should  be  liable  to  an  action 
of  trespass  for  having  stopt  them.  Here  there  was  a  delivery  antecedent  to  the 
*aon  ®^PP^®»  ^^^  ^without  such  a  delivery  the  defendant  would  not  hav^ 
-■  been  able  to  recover.  If  tlie  plaintiffs  could  not  maintain  the  present 
action  the  consequence  would  be,  that  the  defendant  would  have  received  the 
value  of  the  goods,  and  yet  not  be  liable  to  pay  foi  them. 

Topping  and  Curwood  then  contended,  that  inasmuch  as  the  defendant  had 
merely  obtained  a  verdict  for  a  sum  which  had  not  yet  been  ascertained,  and 
which  had  not  been  followed  up  by  any  judgment,  it  was  not  certain  that  the 
defendant  would  ultimately  receive  the  amount  of  the  goods,  and  that  there  was 
a  distinction  between  a  mere  verdict  and  a  judgment  entered  up  which  might 
have  been  considered  as  a  satisfaction  in  lieu  of  the  delivery  of  the  goods. 

Lord  Ellenborougu. — The  verdict  cannot  now  be  set  aside,  and  the  only 
question  is  as  to  the  amount  of  the  damages  which  remain  to  be  ascertained  by 
the  arbitrator.  The  bringing  of  the  action  by  the  defendant  supposes  a  delivery 
to  him.  Verdict  for  the  plaintiffs,  damages  470/. 

The  Attorney  General  for  the  plaintiffs. 

Topping  and  Curwood  for  the  defendant. 


*a(K2l  *^"  ^^^  ensuing  term  Topping  moved  for  a  rule  to  show  cause  why 
-^  the  verdict  should  not  be  set  aside  and  a  new  trial  had.  He  moved  this 
9n  the  same  grounds  as  were  objected  upon  at  the  trial,  viz.  that  the  delivery 
nad  been  prevented  by  collusion  between  the  plaintiffs  and  the  captain  of  the 
Euphrates,  and  that  the  defendant  had  neither  received  the  goods  nor  any  com- 
pensation for  them. 

Lord  Ellxnborough. — As  between  the  vendor  and  vendee  the  delivery  was 
as  complete  when  the  goods  were  put  on  board  the  ship,  as  if  they  had  been 
deposited  in  the  warehouse  o^the  defendant  on  land.  Afler  the  goods  had  once 
been  delivered  the  defendant's  right  attached,  which  could  not  afterwards  be 
affected  by  the  tortious  act  of  the  captain.     If  the  party  be  guilty  of  any  tortious 
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act  after  the  delivenr,  it  becomes  the  subject  matter  of  an  action,  but  a  subae- 
qaent  collusion  with  the  captain  cannot  defeat  the  previous  delivery.  In  this 
very  case  you  have  the  value  of  the  goods,  since  it  has  been  agreed  upon  that 
the  damages  in  the  two  actions  shall  be  set  off  against  each  other. 

Bayley,  J. — ^If  the  goods  had  been  arrested  whilst  they  were  in  transittu  I 
should  have  assented  in  a  great  measure  to  die  argument  of  the  defendant's 
counsel,  but  the  trannttui  was  at  an  end,  and  the  case  is  the  same  as  if  the 
goods,  ailer  delivery  in  the  defendant's  warehouse,  had  been  tortiously  seized, 
*and  their  value  had  been  recovered  in  an  action  of  trespass.  The  put-  r»qAo 
tinff  the  soods  on  board  the  ship  might  or  might  not  as  between  the  vendor  *- 
and  vendee  of  the  goods  have  amounted  to  a  delivery.  But  the  defendant  insisted, 
that  the  delivery  was  complete,  and  by  bringing  an  action  against  the  captain  af- 
firmed, that  he  considered  the  goods  to  have  &en  delivered  to  him,  and  he  has 
recovered  damages  not  only  for  the  detention,  but  for  the  value  of  the  goods, 
which  might  much  exceed  the  price  paid  to  Groning  and  Co.  The  recovery  in 
that  action  passed  the  property  to  the  defendant  in  the  action,  and  gave  Sanford 
a  right  to  hold  the  goods,  and  he  is  identified  with  the  plaintiffs.  The  only 
question  in  short  is,  as  to  the  delivery  of  the  goods  to  the  defendant,  and  in  the 
action  which  he  brought  he  founded  his  claim  upon  a  delivery  to  him. 

HoLROYD,  J. — The  defendant,  by  bringing  an  action  of  trover,  has  affirmed  a 
delivery  to  himself.  By  adopting  that  form  of  action  he  alleges  a  possession  in 
himself  and  an  unlawful  taking  of  the  goods  by  the  defendant  Having  reco- 
vered in  an  action  of  trover,  which  he  could  not  have  done  without  possession, 
he  cannot  now  say  that  there  has  been  no  delivery  to  him.  Rule  refused. 


•ENGLAND  v.  ROPER.  [*304 

In  proving  the  execution  of  a  bond,  it  ifl  not  neoeaaaiy  that  Ifae  attesting  wilneaB  rfioold  be  able  to 
state  that  the  blanka  wexe  6Iled  up  at  the  time  of  execution. 

This  was  an  action  by  the  plaintiff,  who  was  administrator  de  bonis  non^  on 
a  bond  conditioned  for  &e  payment  of  2000/.     Plea  Non  t9t  factum. 

The  witness,  who  was  called  to  prove  the  execution  of  the  bond,  which  bore 
date  June  27, 1811,  upon  cross-examination,  said  that  he  did  not  know  whether 
at  the  time  of  tiie  execution  the  blanks  in  the  bond  had  been  filled  up  with  the 
sums  and  date,  dtc. 

Topping,  for  the  defendant,  contended,  that  it  was  necessary  on  the  part  of 
the  plaintiff  to  prove  that  the  bond  was  complete  at  the  time  it  was  executed. 

But  Lord  Ellbnborouoh,  in  addressing  tiie  jury,  said:  ^The  execution  has 
been  proved  in  the  usual  way,  and  if  an  instrument,  signed  and  sealed  by  the 
party  could, be  set  aside  because  the  witness  does  not  recollect  whether  it  was 
filled  up  at  the  time  6f  the  execution,  there  are  very  few  which  would  stand 
the  test.  Where,  for  instance,  a  will  is  executed,  and  servants  are  called  in  for 
the  purpose  of  attestation,  they  in  general  see  nothing  more  than  the  signature. 
If  the  blanks  were  not  filled  up  at  the  time  of  the  execution,  the  party 
^acknowledged  nothing;  but  the  presumption  is,  that  by  his  execution  of  r^oQ^ 
the  instrument,  he  made  some  acknowledgment.  The  witness  has  ^ 
proved  the  sealing  and  delivery,  which  is  all  that  ninety-nine  witnesses  in  a 
hundred  are  able  to  do.  If  the  defendant  has  been  foolish  enough  to  sign  m 
blank,  he  must  take  the  consequences.  Verdict  for  the  plaintiff. 

The  Attorney  General  and  Heath  for  the  plaintiff 

Topping  for  the  defendant. 
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DOE  on  the  Demise  of  BIDDLE  v.  ABRAHAMS. 

A  ,  wbo  daimi  to  hoU  bndi  uniler  B.  as  a  aecurity  ibr  a  debt,  camiot  defend  an  ejectment  agahut 
ds  inwgnnrn  of  B.  after  his  bankruptcy,  od  the  gnrand  diat  the  giant  under  which  B.  derives  hk 
thie  fiam  dte  oown  is  void. 

This  was  an  action  brought  by  the  assignees  of  Braham,  a  bankrupt,  to 
reeoTer  the  possession  of  premises  of  which  the  defendant  was  in  possession, 
for  the  purpose  of  securing  a  debt  of  1800/.,  due  to  him  from  the  bankrupt. 

It  appeared  that  the  title  of  the  bankrupt  was  founded  on  a  lease  of  the  pre- 
mises from  the  crown,  for  a  term  of  which  seventy  years  were  unexpired. 

Toppingf  for  the  defendant,  objected  that  the  plaintiffs  were  not  entitled  to 

*30A1  ^^^^^^^*  ^^^^  ^^^^^  *claim  was  founded  on  a  grant  from  the  crown  for  a 

-I  term  exceeding  fifty  years,  but  by  the  statute  1  Ann.  8t«  1,  c.  7,  all 

leases  of  lands  granted  by  the  crown  for  any  term  exceeding  fifty  years,  or 

three  lives,  to  commence  from  the  making,  were  dedaied  to  be  illegal. 

Lord  Ellbnborocgh,  after  inquiring  whether  some  more  recent  act  had  not 
been  passed  upon  this  subject,  said,  Uiat  as  the  defendant  was  in  possession 
onder  the  bankrupt,  and  primd  facie  derived  title  from  him,  he  should  permit 
the  lessor  of  the  plaintiff  to  recover.  Verdict  for  the  plaintiff* 

Scarlett  and  Comyn  for  the  plaintiff. 

Tapping  and  Marryatt  for  liie  defendant. 


SANDBACK  r.  THOMAS. 

&i  an  action  fcr  malicioudy  bidding  the  plamtifr  to  bail,  he  is  entitled  in  the  calculatian  of  damages 
to  recover,  not  merely  the  taxea  costs,  but  the  costs  as  between  attomey  and  client 

This  was  an  action  for  maliciously  holding  the  plaintiff  to  bail  for  the  sum  of 
300/.  and  obliging  him  to  find  bail,  by  means  of  which  he  was  put  to  great  ex- 
pense, 4bc. 

*B071       *'^^  defendant,  after  the  plaintiff  had  appeared,  allowed  himself  to  be 
-^  non-suited,  and  the  costs  of  itie  present  plaintiff  had  been  taxed. 

Parke^  for  the  defendant,  contended,  that  in  the  calculation  of  damages  the 
plaintiff  would  not  be  entitled  to  claim  for  costs,  as  between  attorney  and  client, 
out  only  for  the  amount  of  the  taxed  costs;  and  he  cited  the  case  of  Sinclair 
and  Eldie^  4  TaunL  10,  where  it  had  been  decided,  that  in  an  action  for  a  ma- 
licious prosecution,  the  defendant  could  not  be  charged  with  the  plaintiff's  extra 
costs. 

Lord  Ellbnborough.'— If,  by  your  act  you  subject  a  party  to  a  legal  liability 
to  pay  a  sum  to  another,  you  must  indemnify  him  against  such  expenses ;  if  it 
were  otherwise,  it  would  come  to  this,  that  an  attorney  would  not  maintain  an 
action  against  his  client  for  the  extra  costs.  Vetdict  for  the  plaintiff. 

The  Attorney  General  and  Comyn  for  the  plaintiff. 

Parke  for  the  defendant 


*308]  *DOE  on  the  Demise  of  MOORE  v.  LAWDER. 

In  an  agreement  fcr  the  sale  of  leas&4iold  premises  to  be  paid  for  by  instahnents,  it  is  stqnilated  that 
in  de&ult  of  payment  of  the  instalments  at  spedfied  tiroes,  the  fiMrmer  instalments  shall  be  Mated, 
and  the  vendor  shall  not  be  compellable  to  convey. 

Hk  Meitm*P  enm^  to  destroy  eveiy  right  which  the  vendee  took  under  the  agreement,  bat  does  not 
aflect  any  right  of  poasession  which  he  had  before. 

And  no  previous  right  being  proved,  {semble)  the  party  after  forfeiture,  is  a  mere  tenant  by  suflerance, 
and  it  is  sufficient  for  the  owner,  j^vious  to  an  ejectment,  to  enter  upon  the  premises,  inHirating 
his  intention  to  take  possession,  without  making  any  formal  demand  of  possession. 

This  was  an  action  of  ejectment. 

In  March,  1813,  Moore  being  tenant  to  Houghton,  entered  into  articles  of 
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agreement  with  the  defendant  for  the  sale  of  his  lease.  This  agreement  recited, 
that  Lawder  had  contracted  with  Moore  for  the  purchase  of  the  leasehold  pre- 
mises, and  of  his  business  of  a  baker,  for  the  sum  of  600/.,  of  which  the  sum 
of  150/.  was  to  be  paid  at  or  before  the  signing  of  the  agreement,  and  50/.  more 
on  the  1st  of  July  then  next,  and  50/.  more  at  the  end  of  every  succeeding  six 
months,  till  the  whole  should  be  paid;  and  it  was  stipulated,  than  when  and  so 
soon  as  the  consideration  money  and  interest  should  have  been  paid.  Moon 
should  and  would  assign  the  leasehold  premises,  and  all  his  interest  therein,  to 
Lawder,  subject  to  the  covenants  in  the  lease  from  Houghton;  and  Lawder 
agreed  Uiat  he  would  pay  the  reserved  rent  of  50/.  and  perform  the  covenants 
in  the  lease ;  and  that  in  case  any  of  the  instalments,  ^.  should  be  behind-hand 
or  unpaid  for  the  space  of  one  month  over  the  time  at  which  the  same  was  pay- 
able, that  then  and  in  such  case  the  instalments  already  paid  should  be  forfeited, 
and  that  Moore  'should  not  be  compellable  to  assign  and  convey  the  pre-  r-^  ^^g 
mises  to  Lawder.  No  instalment  had  been  paid  except  that  which  be-  ^ 
came  due,  July  the  first,  1813,  but  the  rent  had  been  duly  paid,  and  under  these 
circumstances  it  was  contended  that  the  plaintiff  was  entitled  to  recover. 

The  Attorney  General,  for  the  defendant,  contended,  that  the  true  construc- 
tion of  the  agreement  was,  that  upon  default  of  the  payment  of  the  instalments 
the  right  of  the  defendant  to  an  assignment  of  the  lease  should  be  forfeited ;  but 
that  he  was  still  left  in  possession  as  a  tenant  from  year  to  year,  having  paid  rent 
or  was  remitted  to  such  interest  as  he  had  before  in  the  premises,  and  there  was 
nothing  to  show  that  at  the  time  of  the  agreement  he  had  newly  entered  into 
possession. 

Lord  Ellenborough. — This  is  a  contract  for  the  purchase  of  a  leasehold  in- 
terest for  the  sum  of  600/.  to  be  paid  by  instalments,  the  premises  to  be  assigned 
when  the  whole  of  the  instalments  shall  have  been  regularly  paid,  but  on  default 
of  pa3'ment  the  former  instalments  to  be  forfeited,  and  the  party  to  be  released 
from  his  liability  to  execute  an  assignment.  The  forfeiture  then  affects  every 
right  to  be  derived  by  the  defendant  from  the  agreement;  but  if  he  before  hail 
any  right,  that  would  not  be  affected.  The  only  tenancy  which  is  applicable 
to  the  defendant  is  that  of  a  tenant  by  sufferance,  for  the  payment  of  rent  is  re- 
ferable to  the  agreement.  With  a  view  to  this  point  I  will  *admit  the  r»q|/| 
plaintiff  to  give  evidence  of  a  demand  of  the  possession.  L 

It  was  then  proved  that  on  the  20th  of ,  a  written  demand  of  posses- 
sion had  been  leA  upon  the  premises  with  the  defendant's  wife,  and  that  an  oral 
demand  had  be^n  made  on  the  24th,  which  was  the  day  of  the  demise  laid  in 
the  declaration. 

The  Attorney  General  objected,  that  notice  ought  to  have  been  given  to  pro- 
duce the  written  demand  of  possession,  which  was  more  than  a  mere  notice ;  a 
demand  was  to  be  proved,  and  that  being  in  writing  ought  to  be  proved  by  the 
best  evidence.  As  to  the  demand  on  the  24th,  that,  he  said,  was  out  of  the 
question,  since  the  demise  was  laid  on  that  day,  and  the  law  would  not  recog- 
nise a  fraction  of  a  day. 

Lord  Ellenborough. — If  the  party  went  upon  the  premises  indicating  his 
intention  to  take  possession,  he  did  all  that  the  law  requires.  I  am  of  opinion, 
that  no  demand  at  all  was  necessary.  Verdict  for  the  plaintiff. 

Topping  and  Littledale  for  the  plaintiff. 

The  Attorney  General  for  the  defendant. 
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OLDERSHAW,  Executor  of  HOLMES,  v.  THOMPSON. 

Covenant— plea  non  est  faetumf  the  defendant  cannot  give  evidence  of  set-off,  under  a  mere  notioi 

without  nea. 
The  plea  of  non  t»t  factum  is  not  a  geoeial  issue. 

This  was  an  action  of  covenant  brought  to  recover  the  sum  of  182/.  10«. 
which  was  claimed  in  respect  of  the  rent  of  premises  and  fixtures  demised  by 
the  testator  to  the  defendant. 

The  defendant  had  pleaded  non  eatfadum^  and  given  notice  of  set-oflf. 

It  was  contended  on  the  part  of  the  plaintiff,  that  the  defendant  having  merely 
li;iven  notice  of  set-off  without  pleading,  could  not  be  admitted  to  give  evidence 
of  it.  The  statutes  2  6.  2,  c.  22,  s.  13,  and  8  G.  2,  c.  24,  s.  4,  direct  that 
where  there  are  mutual  debts,  dtc.  such  matter  may  be  given  in  evidence  under 
the  general  issue ;  but  that  the  plea  of  non  est  factum  was  not  a  general  issue 
to  which  the  statute  could  be  considered  as  applicable,  and  that  if  the  defendant 
could  by  means  of  a  set-off  entitle  himself  to  a  verdict  on  this  plea,  the  plaintiff 
would  be  estopped  by  the  verdict  against  him  on  the  plea  of  non  eat  factum  in 
any  future  action  to  be  brought  on  the  bond. 

•3121       *^*  Pollock^  for  the  defendant,  stated,  that  a  plea  of  non  eat  factum 
^  had  been  decided  to  be  a  general  issue  within  the  statute. 

Lord  Ellenborouoh. — The  statute  must  mean  a  general  issue  on  which  the 
quantum  of  damages  can  come  in  question,  and  if  it  has  been  decided  other- 
wise, I  think  it  has  been  wrongly  so  decided ;  if,  however,  you  produce  such  a 
case,  I  shall  for  the  present  defer  to  it.  If  the  defendant  had  pleaded  nil  debet 
improperly,  I  would  have  let  him  into  this  evidence,  because  the  plea  would 
have  led  to  the  consideration  of  the  quantum.  The  plaintiff  certainly  would 
be  estopped  by  a  verdict  against  him  on  this  plea. 

His  lordship  afterwards  held,  that  the  plaintiffs  were  entitled  to  take  a  ver- 
dict for  any  sum  which  could  from  lapse  of  time  have  accrued  as  rent  since  the 
execution  of  the  bond.  Verdict  for  202/. 

Topping  and  /.  Parke  for  the  plaintiff. 

Scarlett  and  F.  Pollock  for  the  defendant. 


In  the  ensuing  terra,  Scarlett,  for  the  defendant,  moved  for  a  new  trial. 
The  statute  (he  said)  gave  the  party  the  option  of  pleading  a  setroff,  or  of 
*3131  *^^^^  notice  under  the  general  issue  in  all  cases,  except  one,  viz. 
^  where  either  of  the  debts  accrued  by  reason  of  a  penalty  contained  in  a 
bond  or  specialty;  but  the  present  case  was  not  within  the  exception,  since 
there  was  no  penalty.  The  plea  of  non  eat  factum,  he  contended,  was  a  gene- 
ral issue  within  the  meaning  of  the  statute;  it  had  been  so  held  in  the  case  of 
Gower  and  his  Wife  v.  Hunt,  Barnes's  Notes,  191,  and  Buller's  N.  P.;  and  in 
answer  to  a  question  by  the  Court,  how  the  judgment  should  be  entered  if  a 
set-off  exceeding  the  plaintiff's  demand  should  be  proved;  he  answered  that 
either  the  issue  of  non  eat  factum  might  be  entered  as  found  for  the  plaintiff, 
with  nominal  damages,  or  the  judgment  might  be  entered  specially  according 
to  the  fact. 

Lord  Ellenborough. — ^The  defendant's  course  of  proceeding  is  founded  m  a 
misconception  of  the  meaning  of  the  words  ** general  issue:"  by  that  is  meant 
a  plea  which  puts  the  whole  of  the  declaration  in  issue.  The  opinion  of  Mr. 
justice  Denison,  at  Nisi  Priua,  is  more  correct  than  that  which  has  been  cited 
from  Barnes. 
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The  other  judges  were  of  the  same  opinion,  but  the  court  afterwards  granted 
a  rule  to  show  cause  why  the  defendant  should  not  be  permitted  to  plead  a 
set-off  on  payment  of  the  costs  of  the  former  trial. 


♦LAWSON  and  Another,  Assignees  of  SHIFFNER,  v.  SHERWOOD.  [♦314 

In  an  action  by  the  endonee  against  an  endorser  of  a  bOl  of  exchange,  a  witness  states  that  either 
two  or  three  days  after  ^  didionour  of  the  bill,  nolioe  was  given  by  letter  to  the  defendant, 
notice  in  two  days  beiog  in  time,  but  notice  on  the  third  too  late,  it  cannot  be  left  as  a  question 
for  the  juiy,  whether  notice  was  given  in  tnne,  although  the  defendant  has  had  notice  to  produce 
the  letter  which  would  asoeitain  the  time. 

This  was  an  action  hj  the  plaintiffs,  as  the  assignees  of  Shiffner,  a  bankrupt, 
the  endorsee  of  a  bill  of  exchange,  against  the  defendant  as  the  endorser. 

The  bill  in  question  had  been  accepted  by  Masson,  for  the  accommodation  of 
Sherwood,  the  drawer. 

Shiffner  had  endorsed  the  bill  to  Thompson,  in  whose  hands  the  bill  wis 
(when  it  became  due)  on  the  12th  of  January,  1815.  Before  the  bill  became 
due,  Shiffner  applied  to  Masson  in  order  that  provision  might  be  made  for  the 
bill  when  due.  The  witness,  who  was  called  to  prove  notice  to  Sherwood  of 
the  dishonour  of  the  bill  on  the  12th,  stated  that  he  sent  a  letter  to  him 
containing  such  notice,  two  or  three  days  after  the  dishonour  of  the  bill,  but  the 
witness  was  unable  to  state  whether  it  was  two  days  or  three  days. 

Richardson^  for  the  plaintiffs,  contended,  that  since  Thompson  was  the  holder 
of  the  bill  when  it  was  due,  notice  from  Shiffner  on  the  second  day  was  in  good 
time;  and  that  although  the  witness  could  not  state  with  certainty  whether  the 
notice  had  been  sent  on  the  second  or  third  day,  yet  since  this  might  be  ascer- 
tained by  the  production  of  the  ^letter  itself,  which  was  in  the  posses-  r«n|,- 
sion  of  the  defendant,  it  was  incumbent  on  him  by  the  production  of  the  ^ 
letter  to  show  that  sufficient  notice  had  not  been  given;  and  that,  at  all  events, 
in  the  absence  of  the  letter,  there  was  evidence  to  go  to  the  jury  that  sufficient 
notice  had  been  given. 

Lord  Ellbnbobovoh. — The  witness  says  two  or  three  days,  but  the  third 
day  would  be  too  late.  It  lies  upon  you  to  show,  that  notice  was  given  in  due 
time ;  and  I  cannot  go  upon  probable  evidence  without  positive  proof  of  the  fact. 
Nor  can  I  infer  due  notice  from  the  non-production  of  the  letter ;  the  only  con- 
sequence is,  that  you  may  give  parol  evidence  of  it.  The  onus  probandi  lies 
upon  the  plaintiff,  and  since  he  has  not  proved  due  notice  he  must  be  called. 

Plaintiffs  non-suited. 

Richardnon  and  HoU  for  the  plaintiffs^ 


*  MENDHAM  and  Another  v.  THOMPSON  and  Another.    [*  3 1 6 

A.  undertakes  to  act  as  the  agent  of  B.  in  recovering  the  amount  of  an  insured  cargo,  subject  to  the 
superior  daim  of  C.  who  resides  abroad.  In  an  action  by  B.  against  A.  to  recover  his  propodional 
share  of  the  amount  recovered  by  B.,  an  invoice  sent  fay  G.  but  to  which  A.  is  not  privy,  is  not 
admiaable  in  evidence  against  A.  in  order  to  show  the  extent  of  B.'8  interest. 

This  was  an  action  of  assumpsit  brought  to  recover  the  sum  of  1 IBO/. 

The  defendants,  who  were  die  agents  of  Stageman  and  Bomheim,  of  Bremen, 
had  effected  insurances  upon  a  cargo  of  mm  at  and  from  London  to  Bremen,  to 
the  amount  of  2900/.  The  rums  being  lost,  the  plaintiffs  wrote  to  the  defend- 
ants to  say  that  they  understood  that  the  defendants  had  received  from  Stageman 
and  Co.  the  documents  necessary  for  recovering  upon  policies,  and  to  request 
them  to  secure  ibr  the  plaintiffs  the  sum  of  1160/.  to  which  they  claimed  to  be 
entitled  as  owners  of  two-fifllis  of  the  cargo:  and  giving  notice  that  they  should 
consider  them  as  liable  to  the  plaintiffs  to  that  amount    To  this  the  defendant 


316]  1  Starkie.  125 

returned  an  answer,  stating  that  they  had  no  objection  to  act  as  the  agents  of 
the  plaintifls  in  recovering  the  amount  insured,  subject  to  the  superior  claims  of 
Stageman  and  Co. 

The  sum  of  2900/.,  th^  amount  insured,  had  afterwards  been  paid  to  the 
defendants. 

In  order  to  show  that  the  plaintiffs  were  interested  in  the  cargo  to  the  amount 
^S171  ^^  two-fifths,  the  plaintiffs'  counsel  proposed  to  give  in  evidence  an  *in- 
->  voice  made  out  by  Stageman  and  Co.;  it  did  not  appear  that  this  invoice 
was  one  of  the  documents  referred  to  in  the  plaintiffs'  letter,  or  that  it  had  been 
sent  by  Stageman  and  Co.  to  the  defendants.  Bomheim,  the  partner  of  Stage- 
man,  was,  at  the  time  of  the  trial,  in  England. 

Scarlett^  for  the  defendants,  contended,  that  the  invoice  was  not  evidence 
against  them,  since  it  was  the  mere  declaration  of  Stageman  and  Co.,  to  which 
they  were  not  privy,  though  he  allowed  that  it  would  have  been  evidence  if  it 
had  been  proved  to  be  one  of  the  documents  alluded  to  in  the  plamtiffs'  letter 
as  transmitted  by  Stageman  and  Co.  to  the  defendants. 

The  Attorney  OeneraU  for  the  plaintiffs,  contended,  that  since  the  defendants 
had  agreed  to  become  the  agents  of  the  plaintiffs  in  recovering  the  amount  of 
the  insurance,  subject  to  the  superior  claims  of  Stageman  and  Co.,  the  declara- 
tion of  the  latter  as  to  the  amount  of  the  plaintiffs'  interest  was  admissible  in 
evidence. 

Lord  Ellenborouoh  was  of  opinion,  that  if  the  invoice  had  been  one  of  the 
documents  referred  to  in  the  plaintiffs'  letter,  it  would  have  been  admissible  in 
evidence,  but  that  otherwise  it  was  not,  being  nothing  more  than  a  declaration 
on  the  part  of  Stageman  and  Co.,  and  consequendy  not  evidence  against  a  party 
who  was  not  privy  to  it.  The  case  was  afterwards  referred. 

*qiin       *'^^®  Attorney  General^  Toppings  and  Curwood  for  the  plaintiff. 
^*"J       Scarlett  for  the  defendant. 


DOWNES  V.  BACK. 

bk  an  action  for  not  Vf/iMda^  itock  on  a  partknilar  day,  tfie  plaintiff  may  etiimate  hia  dama^ea  ao* 
OQidmg  to  the  prioa  of  Btock  at  tlw  time  of  tba  tnaL 

This  was  an  action  on  a  bond  conditioned  for  the  replacing  of  stock  on  a 
partiealar  day.  It  was  alleged,  by  way  of  breach,  that  the  defendant  had  not 
replaced  the  stock. 

It  appeared  that  on  the  day  specified  for  replacing  the  stock,  the  value  was 
57/.  and  that  on  the  day  of  trul  it  was  63/.,  and  Lord  Ellbnborovgh  held  that 
the  plaintiff  was  entitled  to  claim  according  to  the  value  upon  the  day  of  the 
trial. 

Manley  for  the  plaintiff. 


•319]  'SHAW  V.  BRAN. 

A  dead,  by  wbxh  a  felon,  on  the  eve  of  his  trial  for  a  capital  ofienoe,  aangna  hii  property  to  another, 
carniot  be  supported  without  proof  of  consideration. 

This  was  an  action  of  trover  to  recover  the  value  of  promissory  notes,  cash 
notes,  and  bank  notes,  to  the  amount  of  115/.  and  upwards. 

It  appeared  that  a  person  of  the  name  of  Evans,  whilst  he  was  in  con- 
finement in  Warwick  jail  on  a  charge  of  felony,  about  a  fortnight  before  the 
assizes  had  executed  a  deed  of  assignment  of  his  property  to  the  plaintiff.  The 
deed  recited,  that  Evans  was  indebted  to  Shaw,  the  plaintiff,  who  was  a  coal- 
dealer  in  Warwick,  in  the  sum  of  70/.,  and  also  to  another  person  of  the  name 
of  Smithf  in  the'sum  of  17/.,  and  that  Evans  was  entided  to  certain  property  in 
the  possession  of  Bran  (the  defendant)  a  T)eace  officer,  and  to  otiier  property* 
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specified  in  si  schedule  annexed  to  the  deed.  And  by  this  deed  Evans  did  bar- 
gain, sell,  assign,  and  set  over  the  property  lately  seized  and  taken  possession 
of  by  Bran,  and  all  other  his  property,  whether  in  his  own  custody  or  in  thai 
of  any  other  person  whatsoever,  mentioned  in  the  schedule,  in  trust  to  sell  such 
as  did  not  consist  of  money,  and  to  pay  the  costs  of  the  assignment,  &c.,  and 
to  pay  the  debts  due  from  Evans  to  Shaw  and  Smith. 

It  also  appeared  that  Evans,  who  had  also  been  known  by  the  name  of 
Bevan,  had  purchased  a  *horse  from  Shaw  for  the  sum  of  30/.  in  pay-  r^n^Q 
ment  for  which  he  had  given  his  bill  for  48/.  Shaw  had  aflerwards  *- 
signified  to  Evans  that  he  was  dissatisfied  with  the  bill;  but  it  did  not  appear 
that  the  bill  had  been  dishonoured.  Evans  had  been  capitally  convicted  at  the 
ensuing  assizes. 

The  plaintiff  having  closed  his  case : 

Gurnet/,  for  the  defendant,  submitted,  that  under  these  circumstances,  the 
plaintiff  ought  to  be  non-suited ;  and  he  cited  the  case  of  Jones  v.  ^shursi. 
Skinner,  357:  there  the  son  brought  an  action  of  trover  against  the  sheriff  of 
London.  The  father,  who  was  afterwards  executed  for  robbery  and  burglary, 
being  in  Newgate  upon  this  chaise,  made  a  bill  of  sale  of  the  goods,  to  the  in- 
tent to  make  provision  for  his  son,  the  plaintifif*; 

And  Holt,  C.  J.,  held,  that  the  sale  was  fraudulent;  for  though  a  sale  band 
Jidty  and  for  a  valuable  consideration  had  been  good,  because  the  party  had  a 
property  in  the  goods  till  conviction,  and  ought  to  be  reasonably  sustained 
out  of  them,  yet  such  a  conveyance  as  the  present  could  not  be  intended  to  any 
other  purpose  than  to  prevent  a  forfeiture  and  defraud  the  king,  and  tliat  it  was 
a  fraud  at  common  law. 

That  was  the  case  of  a  conveyance  to  a  child,  and  if  any  consideration  short 
of  an  actual  debt  could  be  good,  the  making  provision  for  a  child,  *wou]d  r^ooi 
be  as  much  favoured  as  any.  But  the  present  case  (he  said)  was  much  ^ 
stronger;  for  although  the  transactions  between  the  plaintiff  and  Evans  were 
involved  in  some  obscurity,  yet  as  far  as  the  evidence  went,  it  tended  to  nega- 
tive the  recital  of  the  deed,  that  a  debt  to  the  amount  of  70/.  was  due  to  the 
plaintiff.  There  was  no  evidence  to  support  the  statement  in  the  recital,  that  a 
debt  was  due  either  to  Shaw  or  to  Smith,  it  was  easy  to  make  that  statement, 
but  there  was  no  evidence  whatsoever  to  any  debt  to  Smith;  and  the  evidence 
which  had  been  given,  rather  showed  a  debt  due  from  Shaw  to  Evans  than  the 
converse. 

The  Attorney  General,  for  the  plaintiff,  relied  on  the  deed  whose  execution 
had  been  proved,  and  which  recited  the  debt  due  from  Evans  to  Shaw,  and  also 
the  debt  from  Evans  to  Smith,  the  last  of  which  he  was  prepared  to  prove  by 
other  evidence ;  this,  he  contended,  was  sufficient,  as  against  the  defendant,  who 
did  not  pretend  that  he  held  the  property  under  any  tide. 

Lord  Ellenborouoh. — ^I  am  of  opinion  that  this  deed,  executed  as  it  was, 
by  the  party,  on  the  eve  of  his  trial  for  a  capital  offence,  of  which  he  was  after- 
wards convicted,  cannot  be  supported  without  proof  of  the  consideration.  If 
there  had  been  a  good  consideration,  the  assignment  would  have  been  valid, 
although  the  object  was  to  avoid  a  forfeiture.  A  transaction  of  this  nature  is  to 
be  regarded  with  a  considerable  degree  of  jealousy ;  I  should  have  expected 
satisfactory  proof  of  the  *debt  from  Evans  to  Shaw.  Some  evidence  r»q4o 
has  been  given  on  the  subject  of  the  debt;  it  appears  that  Evans  had  L 
purchased  a  horse  from  Shaw,  and  that  he  gave  him  a  bill  of  exchange  in  pay- 
ment, upon  which  some  suspicion  was  cast,  but  it  does  not  appear  that  it  was 
ever  dishonoured ;  with  respect  to  the  debt  to  Smith,  such  a  debt  is  recited  in 
the  deed,  but  there  is  no  proof  of  it.  If  nothing  more  had  appeared  as  to  the 
debt  to  Shaw  than  the  recital  in  the  deed,  the  case  might  have  been  attended 
with  some  difficulty,  but  that  difficulty  no  longer  exists,  since  the  debt  has  been 
disproved  by  the  evidence. 
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Proof  was  afterwards  offered  of  the  debt  from  Evans  to  Smith  to  the  amount 
of  17/.  which  was  objected  to  by 

Gumey^  the  plaintiff  having  closed  his  case ;  and  his  lordship  was  inclined 
to  think  that  the  fact  would  not  make  any  difference,  in  a  case  which  he  was 
disposed  to  view  with  much  jealousy.  Plaintiff  non-suited. 

The  Mtomev  Oeneral  and  Gasdee  for  the  plaintiff. 

Gumey  for  the  defendant. 

♦323]  *PEIRSE  V.  BOWLES  and  SPIBEY. 

After  a  tender  of  what  ia  due  from  two  persons  on  a  joint  contract,  a  suhnqnent  application  to  one 
of  them,  k  sufficient  to  support  a  replication  to  a  plea  of  tender,  that  the  plaintm  subsequently 
dfrnafided  payment  from  toe  defendanta 

This  was  an  action  brought  to  recover  for  business  done  by  the  plaintiff  as 
the  attorney  of  the  defendants,  in  surrendering  the  principals  in  two  actions, 
m  which  the  defendants  w6re  their  bail. 

Pleas,  the  general  issue,  and  a  tender  of  6/.  IO9.  Replication,  a  subsequent 
demand  by  the  plaintiff,  and  a  refusal  by  the  defendants  to  pay  that  sum. 

The  tender  was  proved,  and  it  appeared  that  afterwards  the  plaintiff  had 
made  a  demand  of  the  money  from  one  of  the  defendants  only. 

Storks^  for  the  defendants,  contended,  thai  it  was  incumbent  on  the  plaintiff 
to  prove  a  subsequent  demand  from  both  the  defendants ; 

But  Lord  Ellenborouom  held,  that  a  refusal  by  one  was  equivalent  to  a 
refusal  by  both.  Verdict  for  the  plaintiff. 

The  Jiitomey  General  for  the  plamtiff. 

Storks  for  the  defendant. 

•324]  ♦WADESON  v.  SMITH. 

Pnerioua  to  tfie  brinj^ing  an  action  on  an  attorney's  bQl,  it  is  sufficient,  under  the  st.  2  G.  2,  c  23,  s. 
23,  to  deliver  a  bffl  at  the  defendant's  last  known  apparent  place  of  abode  at  Ifae  time  when  the 
bin  waa  delivered. 

And  it  is  not  sufficient  for  the  defendant  to  show  that  he  had  another  known  pboe  of  abode,  subse- 
quent to  the  ddiveiy  of  die  bill. 

This  was  an  action  of  assumpsit  upon  an  attorney's  bill,  and  the  principal 
question  was,  whether  the  plaintiff,  in  delivering  a  copy  of  his  bill,  had  complied 
with  the  prescriptions  of  the  statute  2  6.  2,  c.  23,  s.  23,  which  directs  that  the 
bill  shall  be  delivered  to  the  party  charged  therewith,  or  left  for  him  at  his 
dwelling-house  or  last  place  of  abode. 

It  appeared  that  in  May,  1812,  the  defendant  took  lodgings  in  Drury  Lane, 
in  which  he  resided  till  the  July  following,  when  he  went  (as  the  witness 
stated)  to  a  pastry-cook's  in  Lisle  Street;  letters  and  parcels  for  the  defendant, 
had  been  sent  to  the  lodgings  in  Drury  Lane,  for  a  short  period  after  his  quitting 
them,  and  the  copy  of  the  bill  had  been  left  there  for  him  in  October,  1812. 

Storks  J  for  the  defendant,  objected  that  this  was  not  sufficient,  since  by  inquiry 
at  the  lodgings  in  Drury  Lane,  the  plaintiff  would  have  discovered  that  the  de- 
fendant then  resided  in  Lisle  Street,  which  was  a  place  of  abode  subsequent  to 
that  in  Drury  Lane,  and  consequently  the  bill  had  not  been  delivered  at  the  last 
p]ac«  of  abode,  as  was  required  by  the  statute. 

♦3*2»i1  *J^rd  Ellenborough. — The  bill  was  delivered  at  the  last  place  of 
-^  abode  then  known.  The  last  apparent  place  of  abode  is  to  be  taken  as 
the  last  place  of  abode,  and  this,  as  far  as  appears,  was  in  Drury  Lane,  for  non 
liquet  that  he  had  any  settled  place  of  abode  in  Lisle  Street,  he  went  thither,  but  he 
might  sleep  elsewhere,  and  merely  visit  the  place  casually.  You  may,  if  you  can, 
show  that  the  defendant,  at  the  time  of  delivery,  had  a  later  known  place  of  abode. 

Storks  said  that  he  was  prepared  to  show  a  later  place  of  residence,  during 
the  last  two  years. 
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Lord  EiXBHBOBaveB«r— Tlat  wiD  not  be  soffident:  the  question  is,  whether 
the  bill  was  weD  delivered  at  the  time  of  ddiveiy.  Verdict  for  the  plaintiff 

ScatUtt  and  Gtcmey  for  the  plaintilL 
Starlu  for  the  defondant. 


•SIDFORD  and  Another  v.  CHAMBEKS.  [*326 

A  kAlpr  written  b^  the  endoner  of  m  biB  of  ezdmige,  to  m  idbfleqiiait  hoUer,  ofiering  to  give  m  sub 
ilitiiie^  bin  in  phoe  of  that  wbicfa  be  bad  cDdoned,  flapensdn  the  neooHty  of  prorxng  tbe  bdef^ 
meidiatfi  cndoEKOiaibi  fllaled  in  die  dedazatiaD. 

This  was  an  action  by  the  endorsees  of  a  bill  of  exchange  against  the  endorser. 

The  bill  was  drawn  by  Fish  on  Hill  and  Co.,  payable  four  months  afler  date  to 
the  order  of  Fish,  and  endorsed  by  Fish  to  the  defendant;  by  the  defendant  to 
Sheckles;  by  Sheckles  to  Niblock  and  Co.;  and  by  the  latter  to  the  plaintiffs. 

All  the  endorsemenlB  were  stated  in  the  declaration. 

The  plaintiffs  proved  all  the  endoraements,  except  that  of  Sheckles,  and  in 
order  to  supersede  the  proof  of  this  endorsement,  they  gave  in  evidence  a  letter 
written  by  the  defendant  to  the  plaintiffs,  offering  to  give  them  a  substituted  bill  to 
be  approved  of  by  any  moderate  person,  but  stating  that  he  had  not  money  to  take 
it  up  with,  adding,  that  he  hoped  that  it  was  not  in  the  hands  of  Niblock  and  Co. 

At  the  time  this  letter  was  written,  the  bill  was  in  the  hands  of  the  solicitor 
for  the  plaintiffs,  and  the  endorsements  were  complete. 

The  Attomty  General  for  the  plaintiffs  submitted  that  this  evidence  was 
sufficient,  without  ^further  proof,  and  cited  the  case  of  Bosanauet  and  ri^yj 
Jinderson^  (6  Esp.  R.  43,)  to  show  that  an  application  by  a  defendant  ^ 
for  time  was  an  admission  of  liability. 

Lord  Ellenborouoh  remarking  that  the  hope  expressed  by  the  defendant 
that  the  bill  was  not  in  the  hands  of  Niblock  and  Co.,  who  were  endorsers  sab- 
sequent  to  Sheckles,  showed  that  he  knew  the  channel  through  which  the  plain- 
tiffs* tide  had  been  derived,  was  of  opinion,  that  the  evidence  amounted  to  proof 
of  their  tide,  through  that  channel.  Verdict  for  the  plaintiff. 

The  Attorney  General  and  R.  B.  Cotnyn  for  the  plaintiffs. 


•POOLE,  Assignee  of  LUKIN,  a  Bankrupt,  v,  BELL  and  Another,     [*328 

Sheriff  of  London. 

A  defendant,  m  an  action  by  the  aawgneeB  of  a  bankrupt,  pleads  the  general  iBBoc,  withoat  grnng 
notioe  of  his  intantion  to  diipiite  the  bankruptcy,  but  before  the  time  for  pleading  exphes,  ddivers 
d»e  general  issiiB  again  with  notioe:  auch  notioe  is  insoffident 

T^  defendant  in  warn  a  can  ought  to  move  for  leave  to  withdraw  his  pleiu 

This  was  an  action  by  the  assignees  of  Lukin,  a  bankrupt 

The  defendants,  before  the  time  for  pleadmg  had  expired,  had  pleaded  the 
general  issue,  without  giving  notice  under  the  statute,  to  prove  the  several  in- 
gredients of  bankruptcy,  but  before  the  time  had  expired,  had  delivered  the 
general  issue  again,  with  such  notice. 

Toppings  for  the  defendants,  contended,  that  this  was  sufficient,  notice  having 
in  fact  been  given  at  the  time  of  delivering  the  general  issue  before  the  time 
for  pleading  had  expired. 

But  Lord  ELLBNBOBoueH  was  of  opinion,  that  the  notice  was  insufficient;  the 
first  plea  was  good  and  effectual  to  all  purposes,  and  the  defendants  ought  to 
have  moved  for  leave  to  withdraw  their  plea,  in  order  that  they  might  plead  d€ 
novo,  and  give  the  proper  notice ;  they  would  then  have  been  in  theii  entire 
situation:  the  rule  was  the  same  in  the  case  of  setK>ff. 

The  Attorney  General  for  the  plaintiff. 

Tapping  for  the  defendants. 


CASES 

AROUBD  AND  DEGIOBD 
AT 

NISI     PRIU8 

AT   THE   FIRST   SITTINGS   IN   TRINITY   TERM, 

56  George  III. 


Sblttlnofi  at  VBtnmimttv. 


BRYANT  V.  CHRISTIE. 

The  phmdfr  having  pnanntiDd  the  renonnbility  of  the  defendant  to  A^  the  latter  xefuaes  to  joita  in 
a  deed  of  compoeition,  releasing  the  defendant,  till  the  plaintiff  has  undertaken  to  pay  him  the  fUll 
amount  of  his  debt,  the  plaintiff  having  paid  to  A.  the  difleienoe  between  the  oompontion  and  his 
debt,  draws  a  bill  on  the  defendant,  (which  the  latter  aooepts)  in  order  to  reimburae  himadt  The 
plaintiff  cannot  recover  on  this  bill  against  the  defendant 

This  was  an  action  by  the  drawer  agrainst  the  acceptor  of  a  bill  of  exchange, 
dated  in  NoTember,  1813,  for  the  payment  of  75/.  to  the  order  of  the  drawei 
eighteen  months  after  date. 

The  plaintiff  having  given  the  usual  proof  of  handwriting,  it  appeared  on  the 
part  of  the  defendant,  that  in  October,  1813,  being  in  embarrassed  circum- 
stances, he  made  a  composition  with  his  creditors,  by  which  they  agreed  to 
take  ten  shillings  in  the  pound,  in  satisfaction  of  their  respective  debts,  to  be 
*a301  ^^  ^^  ^^^^^  ^^'  ^^  respective  *8ums  of  four  shillings,  three  shillingn, 
-^  and  three  shillings  in  the  pound,  payable  to  each  cr^itor  at  the  end  of 
two,  four,  and  six  months,  from  their  dates.  A.  person  of  the  name  of  Bach, 
the  brother-in-law  of  the  plaintiff,  had  before  this,  at  the  instance  of  the  plaintiff, 
and  upon  his  representation  of  the  defendant's  responsibility,  trusted  him  with 
flour  to  the  amount  of  332/.,  and  on  being  applied  to  to  execute  the  deed  of 
composilion,  he  declined  to  do  it,  conceiving  that  the  plaintiff  had  guarantied 
the  debt  to  him«  and  he  refused  to  comply  until  he  had  been  assured  by  the 
plaintiff,  that  he  would  pay  to  him  the  remainder  of  his  debt.  Bach  then  exe- 
cuted the  deed,  which  bore  date  October  4,  1813,  and  on  the  1 1th  of  the  same 
month,  he  and  the  rest  of  the  creditors  executed  a  release  to  the  defendant. 
The  composition  bills  were  regularly  paid,  and  the  plaintiff  having  paid  to  Bach 
the  remainder  of  his  debt,  the  defendant  accepted  the  bill  in  question,  and  ano- 
ther of  the  same  amount,  towards  reimbursing  the  plaintiff. 

Marry cUU  for  the  defendant,  coi>tended,  that,  under  these  circumstances,  the 
plaintiflT  was  not  entitled  .to  recover,  since  the  effect  of  the  transaction  was  to 
pay  to  Bach,  the  brother-in-law  of  the  plaintiff,  the  full  amount  of  his  debt  in 
fraud  of  the  rest  of  the  creditors.  As  to  the  guarantee  by  the  plaintiff,  he  was 
not  bound  by  it,  since  it  was  not  in  writing. 

*a3l1       *^^^^  ^^^  Reader  for  the  plaintiff,  admitted  that  if  it  appeared  that 

^  J  there  was  any  collusion  between  the  plaintiff  and  Bach,  the  former 
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would  not  be  entitled  to  recover;  but  they  contended,  that  since  the  plaintiff  had 
guarantied  the  payment  of  the  defendant's  debt  to  Bach,  he  was  responsible  to 
him  fpr  the  difference  between  the  amount  of  the  debt,  and  what  he  received 
under  the  composition  deed,  and  was  entided  to  be  repaid  by  his  principal,  the 
defendant:  they  admitted,  that  if  the  bill  had  been  given  to  a  creditor  in  order 
10  secure  to  him  the  full  amount  of  his  debt,  it  woidd  have  been  void,  but  here 
the  case  was  very  different,  since,  at  the  time  when  the  deed  was  executed* 
Bryant,  the  plaintiff,  was  not  a  creditor  of  the  defendant*.s,  but  only  became  so, 
when  he  paid  the  difference  to  Bach ; 

But  Lord  Ellbnborouob  was  of  opinion,  that  this  was  nothing  more  than  a 
circuitous  mode  of  securing  to  Bach  tfie  full  amount  of  his  debt,  the  whole  of 
which  eventually  was  paid  out  of  the  funds  of  the  defendant. 

Plaintiff  non-suited. 

Jervis  and  Header  for  the  plaintiff. 

Marryatt  and  Tindcd  for  the  defendant. 


CASES 

AROUBD  AND  DECIDED 
AT 

NISI     PRIUS 

3n  King's  Benri), 

jLT    THE    FIRST    SITTINGS    AFTER    TRINITY    TERM, 

56  G&ORGB  ni. 


VStnttainnttv. 


BUZZARD  and  ANOTHER  v.  FLECKNOE. 

An  eodoraee  for  ^ue  tnuMfen  the  bill,  which  is  retumed  to  him  after  it  has  become  due;  he  may 
reotrfer  against  the  acceptor,  although  his  endorsee  before  the  re-transfer  received  satis&ction  from 
the  drawer. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiffs  as  the  endorsees  of 
two  bills  of  exchange,  drawn  and  endorsed  by  Joseph  Flecknoe,  and  accepted 
by  John  Flecknoe,  the  defendant. 

Joseph  Flecknoe,  at  the  time  when  the  bills  were  endorsed  to  the  plaintiffs, 
was  indebted  to  the  latter  in  a  larger  sum  than  the  amount  of  the  bills. — The 
plaintiffs,  before  the  bills  (which  were  payable  two  months  aAer  date]  became 
dae,  endorsed  them  over  to  one  Lord,  who  held  them  three  months  af\er  they 
became  due,  and  had  received  another  bill  from  the  drawer  for  the  purpose  of 
0ooA'^  taking  up  *one  of  the  bills;  which  bill  so  received  by  Lord  had  been 
-J  satisfied. 

Reader^  for  the  defendant,  contended  that  with  respect  to  the  bill  for  which 
Lord  had  received  a  satisfaction  from  the  drawer,  the  plaintiffs  were  not  entitled 
to  recover  in  the  present  action :  as  to  that  bill  upon  the  re-transfer  after  it  was 
due,  they  stood  in  the  situation  of  Lord,  who  could  not  have  recovered  upon  it, 
and  therefore  his  endorsees  could  not — The  case  was  the  same  as  if  upon  the 
re-transfer  the  plaintiffs  had  taken  the  bill  for  the  first  time. 

Lord  Ellenborouoii  was  of  opinion,  that  since  the  plaintiffs  were  originally 
endorsees  for  a  valuable  consideration,  they  stood  in  a  better  situation  than  an 
endorsee  who  took  a  bill  for  the  first  time  afler  it  became  due.  If,  indeed,  they 
had  lost  all  hold  upon  the  bills,  they  might  have  stood  in  the  same  situation 
with  a  new  holder. 

Verdict  for  the  plaintiffs,  for  the  amount  of  both  bills.(a) 

Jervis  and  Puller  for  the-  plaintiffs. 

Reader  and  Deacon  for  the  defendant. 

(a)  There  was  no  evidence  to  diow  that  the  plaintifls,  when  the  bOIs  were  returned,  knew  that 
Uad  had  received  another  biU. 
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♦CHIODI  V.  WATERS.  [♦335 

An  agreement  to  employ  the  plaintiff  in  m  particular  atuation  cannot  be  inferred  from  a  direction 
npon  a  letter  addrened  by  the  defendant  to  the  plaintiff  in  that  character,  die  letter  itself  rdating 
to  the  quantum  of  ealaiy  only. 

This  was  an  action  on  an  alleged  agreement  by  the  defendant  to  employ  the 
plaintiff  as  primo  buffo  at  the  English  opera,  at  a  salary  of  400/.,  in  conside- 
ration that  the  plaintiff  would  come  to  this  country  from  Amsterdam,  to  per- 
form, Sic. 

It  was  contended  by  the  plaintiff,  that  the  defendant,  in  breach  of  his  agree- 
ment, instead  of  employing  the  plaintiff  as  primo  buffo,  in  the  first  characters, 
had  called  upon  him  to  perform  inferior  ones,  such  as  the  Count,  in  Griselda,  Ac. 

In  proof  of  the  allegation  that  the  plaintiff  had  been  retained  as  prima  buffo, 
he  relied  upon  a  letter  from  the  defendant,  directed  to  the  plaintiff,  ''Signior 
Chiodi,  primo  buffo,  Amsterdam." 

In  this  letter  the  defendant  regretted  ^at  it  was  not  in  his  power  to  comply 
with  the  plaintiff's  request,  but  stated  that  he  would  engage  to  give  him  400/. 
per  annum,  which,  with  other  advantages,  would  amount  nearly  to  as  much  as 
the  plaintiff  asked  for. 

Lord  Ellenborouoh  was  of  opinion,  that  since  the  letter  itself  related  merely 
to  the  quantum  of  salary,  the  mere  direction  upon  it  was  not  sufficient  *to  p,^  „n^ 
constitute  a  special  agreement,  such  as  was  contended  for.  ^ 

Plaintiff  non-suited. 

Garrowj  A.  6.,  and  Lowes,  for  the  plaintiff. 

Toppirig  and  Toddy  for  the  defendant. 


IN  THE  KING^S  BENCH. 


eufiniuiii. 


ROBINSON  V.  TOBIN. 

'  k  efikted  on  the  plaintiff's  diara  of  goods,  Talued  at  500/.  bat  npon  its  taming  out  that 
,  aintiff's  interest  was  laiger,  the  woids  are  added  in  the  maigin  of  the  policy  on  the  plaintiff'B 
riiare  of  goods,  say  one-fifth,  Taloed  at  1000/.  to  which  the  defendant's  initials  were  subscribed, 
the  dedanitifln  need  not  notice  the  original  stipulation. 

This  was  an  action  of  assumpsit  on  a  policy  of  insurance  on  goods  by  the 
ship  Hazard,  at  and  from  Liverpool  to  Amelia  Island,  loss  alleged  by  capture. 

The  declaration  alleged  the  policy  to  have  been  effected  on  the  plaintiff's 
share  of  goods,  say  one-fifth,  vdued  at  1000/. 

On  production  of  the  policy  it  appeared,  that  the  insurance  had  originally 
been  effected  *«on  the  ^profits  of  goods  valued  at  500/.,"  to  which  the  r^ooy 
defendant's  name  was  subscribed.  In  the  mai^n  of  the  policy  were  ^ 
the  words  ^*on  his  share  of  the  goods,  say  one-fifth,  valued  at  1000/.,"  and 
under  them  the  defendant  had  subrcribed  the  initials  of  his  name.  It  appeared 
that  after  the  policy  had  been  signed  by  the  defendant,  it  had  turned  out  that 
his  interest  was  larger  than  had  before  been  supposed,  and  on  that  account, 
some  days  after  the  defendant's  first  subscription,  the  marginal  words  had  been 
introduced. 

It  was  objected  for  the  defendant,  that  the  plaintiff  ought  to  have  averred  the 
original  agreement  in  the  declaration,  and  to  have  stated  specially  the  insertion 
of  the  mai^nal  memorandum,  and  not  to  have  treated  the  whole  as  one  entire 
agreement. — But 
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Lord  Ellenborough  was. of  opinion,  that  at  the  time  of  the  alteration  all 
was  in  fitri^  and  that  the  whole  constitated  but  one  agreement 

Verdict  for  the  plaintiff. 
Scarlett  and  Bichardson  for  the  plaintiff. 
Topping  and  Parke  for  the  defendant. 


•338]  •BALDNEY  and  Another  v.  RITCHIE. 

A  part  owner  of  m  vend  who  ordera  mpplies  on  his  own  aooonnt,  without  mentioning  vtj  co-part- 
ownerai  cannot  pkad  in  abatement  that  there  are  co-pait-ownen  who  ought  to  have  been  jomed, 
the  plamtiff  being  ignoiant  that  there  were  other  part-owneis. 

Notice  to  the  defendant  to  produce  an  order  xelathig  to  the  ahb,  which  it  appean  the  defendant 
has  defivered  to  the  captam  is  sufficient  (m  de&ult  of  production)  to  enable  the  plaintiflEB  to  give 
parol  evidence  of  the  order,  sfaioe  the  poaaesaon  of  the  captain  is,  for  this  purpose,  the  poasessian 
of  the  defendant 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered. 

The  defendant  had  pleaded  in  abatement,  that  as  to  part  of  the  goods,  the 
promises  had  been  made  jointly  by  himself  and  James  Ritchie ;  and  that,  as  to 
the  rest,  the  promises  had  been  made  by  himself  and  James  Ritchie  and  John 
Ritchie,  joinUy. 

It  appeared  that  the  defendant  had  ordered  from  the  plaintiffs  a  large  quantity 
of  copper  for  two  vessels,  the  Harmony  and  the  Royal  Sovereign.  The  order 
had  been  given  by  Walter  Ritchie,  the  defendant,  in  his  own  name,  without 
making  mention  of  any  partners.  Walter  Ritchie  had  sent  an  order  to  the  cap- 
tain of  one  of  these  vessels  to  authorize  the  delivery  to  the  plaintiffs  of  the  old 
copper :  this  order  had  been  signed  by  Walter  Ritchie  in  his  own  name. 

It  was  objected,  on  behalf  of  the  defendant,  that  parol  evidence  of  this  order 
was  not  admissible;  it  had  been  proved  to  be  in  the  custody  of  the  captain,  and 
*^30l  ^^  ought  to  have  been  subpcBuaed. — *The  plaintiffs  had  given  notice  to 
•^  the  defendant  to  produce  upon  the  trial,  all  letters  and  other  documents, 
^.,  relating  to  the  cause,  and  it  was  answered,  for  the  plaintiffs,  that  a  delivery 
to  the  captain  was,  for  this  purpose,  equivalent  to  a  delivery  to  the  defendant 

Lord  Ellenborough  was  of  opinion  that  there  was  such  a  privity  between 
the  owner  and  the  captain,  that,  after  notice  to  the  former,  the  evidence  was 
admissible. 

The  terms  of  the  order  were,  **  deliver  the  copper  of  my  ship  the  Harmony." 
It  further  appeared,  that  tlie  name  of  Walter  Ritchie  only,  was  exhibited  upon 
the  door  of  his  office  of  business  in  London ;  and  that,  upon  application  to  him 
for  payment,  the  bill  having  been  made  out  in  his  own  name,  he  objected  only 
to  the  amount,  and  offered  to  give  a  bill  for  a  smaller  sum,  which  the  plaintiffs' 
a^ent  was  not  authorized  to  accept. 

On  the  part  of  the  defendant,  it  appeared  in  evidence,  that  a  bill  of  sale  of  the 
ship  Harmony  had  been  executed,  transferring  the  property  to  Walter  Thomas 
and  James  Ritchie,  and  that  a  bill  of  sale  had  been  executed  of  the  Royal 
Sovereign,  transferring  the  property  to  Walter,  James,  John,  and  Thomas 
Ritchie;  and  that  the  ships  had  been  duly  registered  in  the  names  of  these  per- 
*3401  ^^"^  respectively,  as  the  owners,  upon  the  oath  of  Walter  *Ritchie  and 
J  others.  It  also  appeared,  that  the  defendant,  and  James  and  John 
Ritchie,  had  carried  on  business  as  general  partners  at  Greenock;  and  that 
Thomas  was  dead. 

Upon  this  evidence,  it  was  contended,  on  the  authority  of  Du  Bais  and 
Others,  Assignees,  SfC.  v.  Ludert,  1  Marshall,  246,  that  the  defendant  was 
entitled  to  a  verdict:  the  court  there  held,  that  the  defendant  might  plead  a 
secret  partnership  in  abatement,  although  the  plaintiff  had  no  means  of  knowing 
of  the  partnership,  and  could  not  have  proved  it 

That  case,  it  was  contended,  was  stronger  than  the  present,  since  in  the  case 
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of  a  ship  the  party  might,  by  consulting  the  register*  ascertain  who  the  owners 
really  were. 

The  counsel  for  the  plaintiff,  in  answer,  cited  the  case  of  Doo  v.  Chippenden^ 
Abbott,  part  i.  c.  3,  s.  8,  where  Lord  Kenyon  held  at  Nisi  Prius^  upon  a  plea 
in  abatement,  that  if  the  person  who  gives  credit  for  the  repairs  of  a  ship  and 
for  necessaries  supplied  for  the  use  of  the  ship,  does  not  know  at  the  time  that 
there  are  other  part-owners,  he  may  sue  him  alone  from  whom  he  receives  the 
orders. 

Lord  Ellenborouoii,  in  summing  up  to  the  jury,  informed  them,  that  the 
question  for  their  consideration  was,  whether  the  defendant  had  by  ^his'  r^o^i 
contract  rendered  himself  separately  liable,  although  other  parties  were  >- 
joindy  interested  with  him  in  the  ship,  and  might  have  been  sued  conjointly 
with  him.  A  general  partnership  would  not  have  rendered  the  co-partners 
jointly  liable  for  materials  supplied  to  the  ships,  since  in  such  cases  the  part- 
nership was  to  be  governed  by  the  register.  That  if  the  plaintiffs  had  applied 
to  the  register,  since  the  oath  of  one  would  not  have  bound  the  rest,  they  must 
have  gone  through  the  further  process  of  making  inquiry,  whether  those  whose 
names  appeared  as  the  owners  in  the  register,  had  authorized  the  entry.  His 
lordship,  after  commenting  on  all  the  circumstances  of  the  case,  and  observing, 
that  if  the  defendant  had  meant  that  the  demand  should  be  made  upon  all,  he 
ought  to  have  given  some  intimation  to  the  plaintiffs  that  others  were  jointly 
interested  with  him,  left  it  to  the  jury  to  say,  whether  the  contract  had  been 
made  by  the  defendant  solely,  or  by  him  and  the  others  who  might  have  been 
joined.  The  jury  found  for  the  plaintiflfs 

The  defendant  being  under  a  condition  to  give  judgment  of  the  preceding 
term,  the  counsel  for  the  defendant  moved,  that  under  the  circumstances  judg- 
ment might  be  stayed  till  the  next  term,  in  order  to  give  an  opportunity  of 
having  the  matter  more  fully  considered,  and  suggested  that  Lord  Kenyon's 
decision  had  been  adverted  to  in  the  case  *of  Du  Bois  v.  Ludert,  r,o^o 
which  had  been  very  much  considered  by  the  Court  of  Common  Pleas,  L 
and  where  they  held,  notwithstanding  that  authority,  that  it  was  competent 
to  a  partner  on  a  plea  in  abatement,  to  bring  forward  a  secret  partner. 

Lord  Ellenborough. — With  all  the  respect  which  I  entertain  for  the  opinion 
of  that  court,  I  think  that  a  person  after  treating  de piano,  as  on  his  own  account, 
without  any  intimation  of  a  partnership,  ought  not  to  be  afterwards  allowed  to 
spring  a  mine  upon  the  plaintifi*,  by  bringing  forward  a  partner  for  the  first  time 
by  his  plea  in  abatement.  This  was  the  opinion  I  entertained  before  I  was  fur- 
nished with  the  decision  by  Lord  Kenyon,  by  which  that  opinion  is  supported. 
My  only  doubt  arose  from  the  consideration  of  the  manner  in  which  the  property 
in  a  ship  is  acquired,  and  whether  those  means  might  not  afford  a  more  easy 
access  to  a  knowledge  of  partners  than  in  other  cases.  But  this  circumstance 
does  not  advance  the  matter,  since,  in  the  first  place,  a  party  possesses  no  com- 
pulsory means  of  obtaining  access  to  the  register;  and  if  he  could  the  register 
would  not  be  conclusive.  The  motion  was  accordingly  rejected. 

Garrow,  A.  G.,  and  Stephen^  for  the  plaintiffs. 

Scarlett  and  Litiledale  for  the  defendant. 


♦BAMFORD  V.  HARRIS.  [♦343 

Where  by  tfie  castom  of  the  hat  trade  the  amount  of  the  injury  snetoined  by  the  hats  in  the  prooea 
of  dyemg  is  ahrays  to  be  deducted  from  the  charge  for  dyeii^f,  the  defendant  is  entitled  tct  such 
deductions,  in  an  action  brought  by  the  dyer,  without  giving  any  notice  of  any  set-o^  and  although 
there  has  not  been  any  previous  adjustznent  of  the  amount  of  the  damage. 

This  was  an  action  of  assumpsit  to  recover  Ihe  sum  of  36/.  48.  lid.,  for 
work  done  by  the  plaintiff,  a  dyer,  who  had  been  employed  by  the  defendant. 
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a  hat  maiiufactarer»  in  dyeing  his  hats;— The  defendant  had  paid  the  sum  ot 
30/.  into  court 

The  plaintiff  having  proved  work  done  to  this  amount,  at  the  rate  of  9«.  foi 
every  dozen  hats, 

The  Attorney  General  for  the  defendant,  relied  upon  a  custom  in  the  trade, 
that  the  damage  done  to  hats  in  the  process  of  dyeing,  was  to  be  sustained  by 
the  dyer,  and  that  the  amount  was  to  be  deducted  from  the  sum  to  be  paid  to 
the  dyer  for  his  labour. 

Several  witnesses  were  called,  who  stated,  that  the  hats  when  sent  to  be 
dyed  are  in  a  very  soft  state,  and  that  in  the  process  blocks  of  wood  are  inserted 
in  them,  which  renders  them  liable  to  an  injury  termed  the  dye-gall,  which  is 
occasioned  by  the  rubbing  off  the  fine  part  of  the  beaver  from  the  edge  of  the 
crown,  by  letting  the  hat  fall  by  accident  or  by  attrition  against  the  sides  of  the 
*^i4.1  ^^^®^'  "That  the  damage  done  to  each  hat  by  the  dye-gall  *  varied  from 
-I  the  sum  of  As,  to  8  or  9^.  They  all  agreed,  that  the  loss  in  such  cases 
was  to  be  sustained  by  the  dyer ;  it  was  very  easy  to  discover  the  dye-gall,  and 
the  dyer  was  liable  although  no  particular  negligence  was  imputable  to  him. 
With  respect  to  the  mode  in  which  the  compensation  was  to  be  made,  some  of 
the  witnesses  stated,  that  the  amount  was  usually  adjusted  so  as  best  suited  tlie 
convenience  of  the  parties ;  in  some  instances  the  dyer  selliug  the  galled  hats  to 
the  best  advantage  he  was  able,  and  in  others,  the  owner  taking  them  back,  and 
making  a  deduction  for  the  loss  as  much  in  favour  of  the  dyer  as  he  could. 
Other  witnesses  stated  the  custom  to  be,  for  the  employer  to  deduct  for  the 
damage  from  the  general  account  against  him  for  dyeing.  It  was  also  proved, 
that  six  dozen  of  the  hats,  for  the  dyeing  of  which  the  plaintiff  claimed,  had 
been  dye-galled,  and  that  the  damage  exceeded  the  sum  in  dispute. 

For  the  defendant,  it  was  contended,  that  the  custom  proved  nothing  more 
than  that  the  damage  accruing  from  the  dye-gall  was,  when  ascertained,  to  be 
sustained  by  the  dyer,  which  was  nothing  more  than  the  law  would  direct 
without  any  custom,  and  that  before  it  could  become  the  subject  matter  of  a  set- 
off, it  was  necessary  that  the  amount  should  have  been  previously  ascertained ; 
for  it  did  not  assume  the  shape  of  a  debt  till  it  had  been  liquidated  and  ascer- 
^ «...-.  tained,  and  that  afler  such  ^liquidation  a  notice  or  plea  of  set-oflT  was 
^  necessary. 

Lord  Ellenborouoh  left  it  to  the  jury,  upon  the  evidence  whether  a  custom 
had  been  proved  to  the  effect  contended  for  by  the  defendant,  namely,  tliat  the 
damage  sustained  from  dye-gall  was  to  be  deducted  from  the  general  account 
claimed  by  the  dyer;  and  The  jury  found  for  the  defendant. 

Garrow,  A.  G.,  and  Camyn^  for  the  plaintiff 

Scarlett  and  Gumey  for  the  defendant. 


L0N6DILL  i;.  JONES. 

An  actkm  lor  iiion0|r  had  and  reoeived  at  the  rah  of  a  plaintiff  who  has  sued  oat  a  fieri  fadaa  lies 
against  the  aheriff  who  executed  it,  if  he  retain  more  money  in  his  hands  than  he  is  entitled  to  do, 
the  party  injuied  not  heing  bomid  to  proceed  by  motion  in  bank. 

This  was  an  action  against  the  sheriff  of  Montgomeryshire,  for  money  had 
and  received  to  the  plaintiff  *s  use. 

The  defendant  having  executed  a  writ  of  fieri  facias  at  the  plaintiff's  suit, 
returned  that  he  had  levied  to  the  amount  of  22/.  105.  lld,^  but  claimed  to 
*846l  ^^^°  ^^  ^^^  of  12/.  IBs,  lid.  for  rent  paid  to  *the  landlord  v>  the 
-^  amount  of  1/.  lis.  for  auctioneers'  expenses,  sheriff's  poundage.  Sic. 

Scarlett,  for  the  defendant,  contended,  that  the  plaintiff  was  not  entided  to 
recover  against  the  sheriff  in  such  an  action.  The  sheriff,  according  to  the 
exigency  of  the  writ,  was  to  have  the  money  in  court  on  a  certain  day,  and  if 
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he  was  guilty  of  any  irregularity,  it  was  for  the  court  to  deal  with  him ;  but  that 
the  plaintitf  had  no  right  to  call  upon  the  sheriff  except  through  the  medium  of 
the  court. 

Lord  Ellenborouoh. — If  the  sheriff  retain  more  in  his  hands  than  he  ought 
to  have  retained,  he  is  liable  to  the  plaintiff  as  for  money  had  and  received  to 
his  use.  He  is  entitled  to  his  poundage,  which  is  the  strict  legal  remuneration 
for  his  trouble.  Verdict  for  the  plaintiff.— Damages  5/. 

F,  WiUiafM  and  R088  for  the  plaintiff. 

Scarlett  for  the  defendant 


*AfttCn0s  at  VBtntxainmn.  [«d47 


HANCOCK  V.  WELSH  and  COOPER. 

In  an  action  of  repferin,  between  the  aasignees  of  a  bankrupt  (who  traa  ibimeily  tenant  to  A.)  and 
the  baUiff  who  distrained  one  iane  IB,  whether  tbeaaeignees  are  tenanti  to         A  verdict  againat 
the  aaagneea,  on  this  iflsoe,  ii  afbnivards  oondiMie  aa  U>  the  tena»7  of  tto 
brought  by  A.  for  rent 

This  was  an  action  of  assumpsit,  brought  to  recover  the  sum  of  55/.  as  one 
half  year's  rent  due  from  the  defendants  as  tenants  of  the  plaintiff's  farm,  from 
the  22d  of  June. 

A  person  of  the  name  of  Evans  being  tenant  to  the  plaintiff  of  the  farm  in 
question,  committed  an  act  of  bankruptcy  on  the  10th  of  June,  on  the  22d  a 
commission  issued,  on  the  23d  a  provisional  assignee  was  appointed,  and  on  the 
8th  of  July  the  defendants  were  appointed  assignees ;  and  on  the  evening  sub- 
sequent to  the  appointment,  in  order  to  prevent  the  cattle  from  being  distrained 
for  rent,  they  entered  upon  the  premises  and  drove  them  off.  The  cattle 
were  afterwards  pursued  and  seized  by  Myers,  the  plaintiff's  bailiff,  for  the 
rent  due  June  the  22d.— The  defendants  replevied  the  catde,  and  Myers  having 
made  cognizance  as  the  bailiff  of  the  present  plaintiff,  one  issue  in  the  action  of 
Welsh  and  Cooper  v.  Myers  was,  whether  Welsh  and  Cooper  held  the  farm  as 
the  assignees  of  Evans  at  the  time  of  the  distress.  This  issue  having  been  found 
against  them,  it  was  now  contended  that  the  judgment  was  conclusive  upon  the 
question  whether  the  defendants  were  liable,  as  the  assignees  of  *Evans,  r^o^o 
to  the  half  year's  rent,  since  it  proved  them  to  have  b^n  the  tenants  at  ^ 
a  period  subsequent  to  the  22d  of  June. 

It  was  contended  for  the  defendants,  that  a  mere  entry  on  the  premises  for 
the  purpose  of  taking  away  the  cattle,  could  not  render  the  assignees  liable  as 
tenants ;  and  the  case  of  Wheeler  v.  Bramah^  3  Campb.  340,  was  referred  to; 
and  it  was  urged  that  the  record  in  Welsh  and  Cooper  v.  Myers,  was  not  admis- 
sible in  evidence  on  the  present  occasion,  since  the  parties  were  not  the  same. 

Lord  Ellenborouoh. — As  to  the  case  of  Wheeler  v.  Bramah,  I  am  still 
of  the  same  opinion.  The  assignees  upon  their  appointment  were  entitled,  if 
they  chose  it,  to  relinquish  the  lease  as  damnosa  hsereditas,  but  if  they  once 
assumed  the  character  of  tenants,  they  could  not  aAerwards  divest  themselves  of 
responsibility  as  tenants.  If  they  had  joined  issue  on  this  point  with  a  mere 
stranger,  the  verdict  would  have  been  evidence  against  them,  and  being  evidence, 
I  think  it  is  C4)nclu6ive  evidence.  Verdict  for  the  plaintiff. 

Topping  and  Spankie  for  the  plaintiff. 

Garrow,  A.  6.,  and  Espinasst^  for  the  defendants. 
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*340]  *DOE  on  the  several  Demises  of  the  Bishop  of  London,  and  of  MARr 

SHALL  V.  WRIGHT. 

A  party  who  his  enjoyed  an  eocroachineiit  upon  a  common  for  more  than  twenty  yean  is  not  pare- 
duded  fiom  diowing  such  enjoymsnt  when  his  title  is  dispfuted,  by  having  sobaeqaently  aooepled 
a  oonveyaooe  of  oootiguoiis  laotd  in  which  the  land  in  dispate  is  dBswihed  as  waste  land. 

This  was  an  action  of  ejectment  brought  to  recover  the  possession  of  seven 
poles  of  land  in  front  of  M arshalPs  house  at  Hornsea. 

The  land  in  question,  which  adjoined  the  highway,  was  part  of  tlie  manor  of 
Hornsea,  of  which  tlie  Bishop  of  London  was  the  lord,  and  Marshall  claimed 
by  virtue  of  an  Enclosure  Act,  which  authorized  the  commisioners  to  sell  part 
of  the  wastes  to  be  enclosed,  in  order  to  defray  the  expenses. 

Tne  commissioners  acting  under  this  authority  had  sold  to  Marshall  the  land 
in  question. 

The  defendant  relied  on  a  clause  in  the  Enclosure  Act,  (which  is  usually  in- 
serted in  such  acts)  by  which  it  was  enacted,  that  no  encroachments  on  the 
waste  which  had  existed  for  twenty  years  before  the  passing  of  the  act,  should 
be  considered  as  part  of  the  waste,  and  that  no  title  derived  by  virtue  of  such 
encroachment  should  be  disputed.  And  it  was  proposed  to  prove,  that  the  land 
in  question  had  for  forty  years  back  been  continually  occupied  by  Wright,  who 
was  a  carpenter,  and  those  who  had  before  him  carried  on  the  same  business  in 
the  adjoining  premises,  by  placing  timber  there,  by  putting  up  stakes  upon  it, 
•^S01  ^^^  *^y  raising  a  small  bank  between  the  land  and  the  road. 
-I        The  defendant  psoceeding  to  prove  such  occupation. 

Topping  for  the  plaintiff  objected,  that  the  evidence  of  such  occupation  pre- 
vious to  the  year  1787  was  inadmissible,  inasmuch  as  in  that  year  the  defendant 
had  accepted  a  conveyance  of  an  adjoining  piece  of  land  by  the  homage  which 
in  setting  out  the  abuttals,  described  the  land  now  in  dispute  as  waste  land. 
Having  therefore  adopted  the  description  of  the  land  as  waste  at  that  time,  he 
could  not  now  contend  that  it  was  antecedently  an  encroachment  from  the  waste. 

Lord  Ellbnborouoh. — Its  leading  description  at  that  time  was  waste,  and  it 
was  properly  described  as  such.  Afterwards  the  act  attached  on  the  posses- 
sion* and  what  was  before  waste,  became  by  the  operation  of  the  act  of  another 
quality.     I  think  therefore  Ihat  the  whole  of  the  evidence  may  be  gone  into. 

The  defendant  having  proved  the  occupation  as  above  stated.  Lord  Ellen- 
BORovoH  was  of  opinion,  that  since  the  land  had  been  so  long  occupied  by  put- 
ting up  stakes,  depositing  wood  there,  and  by  a  kind  of  enclosure  (the  bank) 
from  the  road,  the  defendant  was  entitled  to  a  verdict.  Verdict  for  the  defendant. 
•^fiil  *  Topping  and  Espinasae  for  the  plaintiff. 
^^^J       The  Jittomey  Omeral  for  the  defendant. 


HUME  V.  OLDACRE. 

In  tiespafli  qoaie  dansum  fiegit,  laid  to  haw  been  oommittpd  on  a  paiticahr  day,  and  on  divers 
other  days  and  times  between  that  day  and  the  exhibiting  of  the  bUl,  dec.  'fhe  plaintiff  may 
prove  an  act  of  trespass  anterior  to  tlie  day  specified,  but  he  will  be  confined  to  that  single  act  In 
an  action  of  trespass  against  a  huntsman  ibr  hunting  over  the  lands  of  another,  damages  may  be 
VBoovered,  not  only  for  the  mischief  immediately  occamoned  by  the  defendant  himself^  but  also  for 
Ihat  done  by  the  ooDOOQise  of  people  who  aooompanied  him.  • 

This  was  an  action  of  trespass,  quare  clausum  /regit. 

The  declaration  alleged  that  the  defendant,  on  the  27th  day  of  March,  and  on 
divers  other  days  and  times,  between  that  day  and  the  exhibiting  of  the  plain- 
tiff's bill,  broke  and  entered  the  plaintiff's  close,  &c. 

For  the  plaintiff  it  was  proposed  to  give  in  evidence  two  acts  of  trespass,  one 
on  the  4th  of  March,  before  the  time  laid  in  the  declaration,  and  another  within 
the  time;  but  on  the  objection  being  taken, 
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Lord  Ellexborouoh  held,  that  it  was  competent  to  the  plaintiff  to  give  in 
evidence  one  act  of  trespass  atiterior  to  the  time  laid  in  the  record ;  but  that  in 
such  case,  he  would  be  confined  to  one  act  of  trespass,  though  he  might  give  in 
evidence  any  •number  of  acts  of  trespass  within  the  time  laid  in  the  re-  r^oRo 
cord  if  he  confined  himself  to  that  time.  L 

It  appeared  that  the  defendant  was  the  huntsman  to  a  society  called  the 
Berkeley  Hunt,  and  that  the  defendant  followed  the  hounds,  accompanied  by  a 
concourse  of  people,  over  the  plaintiff's  land. 

Gumei/,  for  the  defendant,  in  his  address  to  the  jury,  contended,  that  they 
were  to  estimate  the  damage  according  to  the  mischief  which  the  defendant  had 
individually  occasioned  by  his  trespass.     But, 

Lord  Ellkn  BOROUGH  interfered,  stating  his  opinion,  that  the  defendant,  being 
a  co-trespasser,  was  liable  to  answer  for  the  whole  of  the  damage. 

Verdict  for  the  plaintifil 

The  Attorney  General^  Scarlett^  and  Spankie  for  the  plaintiff. 

Gumey  and  Holland  for  the  defendant. 


*MARSH  and  Another,  Assignees  of  HARRISON  and  Others,  v.      ["^353 

MEAGER. 

(n  an  action  by  the  aadgneea  ofa  bankrupt,  where  no  notitse  has  been  given  to  dispute  the  bank- 
ruptcy, a  deposition,  stating  that  the  bankrupt  absented  himself,  and  that  the  bankrupt  had  Emitted 
that  he  absented  himself  for  the  purpose  of  avoiding  his  cieditora,  but  not  specifying  the  time  of 
sucli  adniisBion,  is  not  primtt  facie  evidence  to  prove  the  act  of  bankruptcy. 

This  was  an  action  on  a  bill  of  exchange,  accepted  by  the  defendant  and  en- 
dorsed to  the  bankrupts. 

No  notice  having  been  given  under  the  statute ;  for  the  purpose  of  disputing 
(he  bankruptcy,  the  deposition  ofa  witness  was  read,  from  the  proceedings  un- 
der the  commission,  in  order  to  prove  the  act  of  bankruptcy. 

The  deposition  (dated  on  the  20th)  stated,  that  Harrison  and  the  other  part- 
ners, absented  themselves  on  the  8th,  and  that  they  had  admitted,  in  a  conver- 
sation with  the  deponent,  that  they  had  absented  themselves  for  the  purpose  of 
avoiding  their  creditors :  the  date  of  the  conversation  was  not  specified. 

Giffbrd,  for  the  defendant,  objected,  that  this  was  not  evidence  of  an  act  of 
bankruptcy,  since  it  did  not  appear  that  the  conversation  was  either  contempo- 
rary with  the  act  of  absenting,  or  immediately  subsequent  to  it. 

Lord  Ellenborouoh,  being  of  that  opinion,  the  plaintiff  was  non8uited.(a) 

*The  Attorney  General  and  Marry att  for  the  plaintiff.  r»aiwi 

Giffbrd  for  the  defendant.  L  ^®* 

(a)  See  Bateman  ▼.  Bailey,  5  T.  R.  GI2.  AmJbrote  v.  Clendon^  Ann,  267,  Can. Temp.  Haidw. 
267.    Robson  ▼.  Kemp,  4  Esp.  233. 


REX  V.  CUTLER. 

A  patentee  in  the  specification  sums  up  the  principle  in  which  his  invention  consistB;  if  thisprincqile 
be  not  new  the  patent  cannot.be  supported,  although  it  appear  that  the  applimtion  of  the  pnadple, 
as  described  in  me  specification,  is  new. 

This  was  a  scire  faciaa^  brought  to  repeal  letters  patent  which  had  been 
granted,  for  an  invention  claimed  by  the  defendant. 

The  material  question  arising  on  the  pleadings,  was,  whether  the  invention 
was  new. 

It  appeared,  from  the  defendant's  specification,  that  the  invention  consisted  in 
a  new  mode  of  feeding  the  fire  in  a  grate,  by  a  supply  of  fuel  from  below,  in- 
stead of  from  above,  in  the  usual  way. — The  coals  intended  to  be  consumed  in 
the  course  of  the  day,  were  to  be  deposited  in  a  chamber  ben'^ath  the  grate,  so 
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placed,  that  at  first  the  higher  surface  of  the  chamber  was  to  be  on  a  level  witn 
the  lower  sarface  of  the  grate.  The  fire  being  afterwards  lighted  in  the  grate, 
as  the  coals  in  the  grate  were  gradually  consumed,  their  place  was  to  be  supplied 
by  winding  up  the  coals  from  the  chamber,  by  means  of  a  rack  and  pinion. 
The  coals,  as  long  as  they  remained  in  the  box,  were  unignited,  the  air  being 
^«-_-.  ^excluded  from  below,  and  did  not  become  ignited,  until,  by  being  wound 
'  -^  up  into  the  grate,  they  had  been  brought  into  contact  with  the  coals  pre» 
viously  ignited  and  exposed  to  the  excess  of  the  air. 

-  The  defendant,  in  his  specification,  had  summed  up  the  amount  of  his  claim ; 
stating,  *<  My  invention  consists  in  this,  that  the  fuel  necessary  for  supplying  the 
fire,  shall  be  introduced  at  the  lower  part  of  the  grate,  in  a  perpendicular,  or  in 
an  oblique  direction :  as  to  the  manner  of  performing  it,  it  is  set  forth  in  the  an- 
nexed descriptions  and  drawings." 

In  order  to  disprove  the  novelty  of  this  invention,  evidence  was  given  that 
Mr.  Marriot,  a  manufacturer  of  grates  and  stoves,  had  in  the  year  1812  made  a 
model  (which  was  produced)  of  a  grate  and  its  appendages,  for  cooking.  The 
grate,  which  was  of  considerable  length,  was  furnished  with  a  door;  when  this 
door  was  open,  the  grate  in  no  respect  differed  from  an  ordinary  one,  but  when 
the  door  was  shut,  no  part  of  the  grate  was  visible  except  a  few  of  the  highest 
bars ;  and  the  whole  of  the  grate  having  been  filled  with  coals,  and  the  coals 
within  the  bars  above  the  door  having  been  lighted,  the  coals  in  the  lower  part 
of  the  grate  were  carried  up,  for  the  purpose  of  supplying  the  consumption 
above  by  means  of  a  rack  and  pinion,  at  the  discretion  of  the  cook.  The  prin* 
ciple  of  this  grate,  it  was  contended,  was  precisely  the  same  with  that  for  which 
*  oKKi  (^6  patent  was  claimed ;  the  *lower  part  of  the  grate,  when  the  door  was 
•J  shut,  being  in  effect  a  closed  chamber,  to  which  the  air  had  no  access, 
and  the  coals  being  gradually  wound  up  from  this  chamber  so  as  to  afford  a 
supply  to  the  fire  above.— -Marriott  stated  that  he  had  also  applied  the  same  prin- 
ciple to  a  common  grate  long  before  the  date  of  the  patent. — Another  manufac- 
turer, of  the  name  of  Coombe,  exhibited  a  grate  for  cooking  nearly  on  the  same 
construction.  The  grate  was  supplied  with  two  doors,  one  above  the  other :  when 
both  were  shut,  the  air  was  supplied  by  a  ventilator  from  below ;  when  the  lower 
door  was  shut,  and  also  the  ventilator,  and  the  higher  door  thrown  open,  the  closed 
part  of  the  grate  supplied  the  place  of  a  chamber,  from  which  the  coals  were 
wound  up  by  a  rack  and  pinion,  in  order  to  supply  the  fire  above  as  it  was 
wanted  for  culinary  purposes. 

It  was  contended  for  the  defendant,  that  his  invention  went  beyond  that  ex- 
hibited in  these  grates;  in  the  latter  there  was  no  fresh  introduction  of  fuel  intP 
the  grate,  so  as  to  give  a  perpetual  supply:  there  was  nothing  more  than  a  means 
of  contracting  or  compressing  coals  already  within  the  grate,  which  could  not  be 
done  without  gradually  diminishing  the  size  of  the  grate  itself.  According  to 
the  defendant's  construction,  on  the  contrary,  the  chamber  was  independent  of 
the  grate,  placed  below  it,  and  the  fuel  was  gradually  wound  up  from  the  cham- 
ber without  at  all  contracting  the  size  of  the  grate  itself  It  was  also  contended, 
*an7l  ^^^^  ^^^^  ^^^  *8ome  minor  advantages  which  the  patent  grate  pos- 
•J  sessed  over  those  which  had  been  exhibited  in  evidence. 

T.ord  Ellenborough  was  of  opinion  that  the  principle  on  which  the  two 
grates  were  constructed  was  identical  with  that  described  in  the  terms  of  the 
specification,  which  was  for  a  mode  of  supplying  fuel  fron>  helow,  and  there 
was  nothing  predicated  in  the  specification  of  raising  tlie  fuel  from  below  the 
grate;  it  was  merely  for  elevating  a  supply  of  fuel  firom  below,  and  that  the  de- 
fendant had  confined  himself,  by  thus  summing  up  the  extent  of  his  invention, 
to  the  benefit  of  this  principle.  Verdict  for  the  crown. 

The  Attorney  Generalj  Bolland,  and  Dowling  for  the  crown. 

Topping,  Scarlett,  and  Gaselee  for  the  defendant. 
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REX  V.  The  Inhabitants  of  HAMMERSMrfH. 

If  the  description  of  a  highway,  in  an  indictment  for  the  non-iepair  of  it,  be  too  indefinite,  being 
eqoaUy  applicable  to  ae^eral  higfaways,  advantage  dumld  be  taken  by  plea  in  abatement,  and  the 
devriptian  given,  if  true  in  iact,  cannot  be  objected  to  at  tfie  trial  under  ttie  plea  of  the  general 


This  was  an  indictment  for  the  non-repair  of  two  roads. 

*One  count  alleged,  that  in  the  hamlet  of  Hammersmith,  in  the  parish  r^oeg 
of  Fulham,  in  the  county  of  Middlesex,  there  was  a  certain  highway  ^ 
leading  from  Hammersmith  towards  and  unto  Uxbridge,  in  the  same  county. 

Marryait  for  the  defendant  objected  that  the  description  was  too  indefinite, 
since  it  would  equally  apply  to  many  other  roads,  it  might  as  well  have  been 
described  as  the  road  to  London. 

Lord  Ellenborouoh.— But  is  it  not  true  that  it  does  lead  from  Hammer- 
smith to  Uxbridge  as  alleged  ?  if  so,  and  there  had  been  five  other  roads  to  which 
the  description  would  equally  have  applied,  you  should  have  pleaded  in  abate- 
ment, alleging  that  all  these  roads  were  equally  well  known  by  the  description 
given  in  Uie  indictment;  but  the  objection  cannot  be  taken  under  *the  plea  of 
notguUty, 

liiere  was  a  verdict  for  the  crown  as  to  one  of  the  roads.(a) 

*Gumey  and  Andrews  for  the  prosecution.  r*35Q 

Marryait  and  Reader  for  the  defendants.  ^ 

(a)  In  this  case  the  proeecutor  was  examined  for  the  praaecution,  and  no  objection  was  taken  to 
hia  oompetenqr,  and  (eemble)  a  prosecutor  in  auch  caae  is  a  competent  witnoB,  since,  though  tlie 
court  is  authonzed  to  award  costs  against  the  prosecutor  in  case  the  proceeding  shall  appear  to  have 
been  vexatious,  yet  the  court  would  scarcely  presume,  in  the  first  instance,  that  the  prosecutor's  con- 
duct had  been  vexatious,  so  as  to  raise  an  objection  to  his  competeogr,  especially  after  the  finding  of 
a  tnil  by  the  grand  jury. 

REX  V.  HILL  DARLEY  and  Others. 

Upon  an  uididment  for  winning  more  than  lOL  at  one  sitting,  dbc  under  the  statute  9  Ann,  c.  J4, 
s.  5,  the  defendant  may  be  convicted  of  wirming  a  less  sum  than  that  stated  in  the  indictment 

This  was  an  indictment  against  three  defendants,  for  winning  from  the  prose- 
cutor, at  one  sitting,  more  than  10/.  to  wit,  the  sum  of  1355/.  12«.  6|J.  against 
the  statute  9  Ann,  c.  14,  s.  5. 

The  prosecutor  stated,  that  he  had,  when  he  began  to  play,  two  bills  of  ex- 
change, one  for  123/.  and  the  other  for  1200/.;  and  also  between  80/.  and  00/. 
in  money,  and  that  he  first  played  with  Bennett  (one  of  the  defendante)  alone, 
to  whom  he  lost  about  80/. 

Gumey  objected,  that  the  indictment  could  not  be  sustained,  since  part  of  the 
money  was  lost  to  Bennett  alone,  and  admitting,  that  the  bills  of  exchange  could 
be  considered  as  money,  and  that  they  were  won  by  the  three  defendants  jointly, 
they  would  not  make  up  the  amount  charged  to  have  been  won,  viz.  1355/. 
128,  6|df.  But  it  was  necessary,  he  contended,  to  prove  the  sum  precisely  as 
laid,  since  the  judgment  of  the  court  upon  it  is,  •*  quod  convictua  est,'^  N,  v. 
Luckup,  Str.  1048,  *and  the  judgment  is  to  be  the  foundation  under  the  tmao 
statute,  of  an  action  to  recover  a  penalty  to  the  amount  of  five  limes  tlie  ^ 
sum  won. — But 

Lord  Ellenborouoh  was  of  opinion,  that  although  if  the  prosecutor  had 
averred  in  the  indictment  that  the  defendants  had  won  bills  of  exchange  of  a 
specified  amount,  the  allegation  must  have  been  proved  as  laid ;  yet  that  since 
the  sum  only  was  avened,  and  that  under  a  videlicet ^  the  prosecutor  was  enti- 
ded  to  prove  the  winning  of  a  smaller  sum. 

Tlie  defendants  were  afterwards  found  guilty  of  winning  a  smaller  sum  than 
that  alleged  in  the  indictment. 

Garrow,  A.  G.,  and  Marryait^  for  the  prosecution. 

Gumey ^  Nolan,  and  Spankie  for  the  defendants. 

9ee  Rrx  v.  Gilham,  6  T.  R.  265.  Rex  v.  BurdeU,  1  Ixnd  Raym.  149.  Rex  v.  Bamut,  Lat4 
KaYni.1265. 
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RAWSON  and  Another  t;.  WALKER  and  Another. 

ITie  amgnees  under  a  oommiwion  of  bankrupt  may  maintain  an  action  on  a  praminarj  note  given 

as  a  ooDateral  security  for  goods  sold  by  them  to  one  of  the  bankrupts. 
Fhe  defendants  underteking  br  such  note  to  pay  on  dtmand,  cannot  adduce  endence  to  Aaw  a 

litkSSty  on  a  oootingeiicy  only. 

This  was  an  action  on  a  promissory  note,  for  the  payment  of  66/.,  on  de- 
mand, to  the  plaintiffs. 

The  plaintiffs  were  the  assignees  under  a  commission  of  bankrupt  against 
Lightfoot  and  another,  and  ha^  sold  a  quantity  of  furniture,  part  of  the  bank- 
rupt's estate,  to  one  of  the  bankrupts,  and  the  defendants  had  given  the  note  in 
question  as  a  collateral  security  for  the  payment  of  the  price  of  this  furniture. 
No  final  dividend  had  been  paid  under  the  commission,  and  no  allowance  had 
been  received  by  the  bankrupts  from  the  assignees,  and  the  vendee  had  become 
bankrupt  a  second  time  within  a  twelvemonth. 

On  the  part  of  the  defendants  it  was  contended,  that  the  payment  was  to  be 
made  out  of  the  bankrupt's  allowance  as  far  as  it  went,  and  the  residue  only  by 
the  defendants,  in  case  the  allowance  should  not  be  sufficient  to  discharge  the 
debt.  That  this  was  contrary  to  the  duty  of  the  plaintiffs  as  assignees,  to  sell 
upon  such  a  collateral  and  conditional  security,  and  that  at  all  events  the  note 
could  not  be  put  in  suit  till  a  final  dividend  should  have  been  made,  by  which 
it  would  be  ascertained  to  how  much  the  defendants  were  liable,  and  that  it  was 
competent  to  the  defendants  to  show  what  the  real  terms  were,  on  which  tlie 
note  was  given. 

*3621  *I^"^  Ellenborouoh. — I  am  ready  to  admit  any  evidence  for  the 
J  purpose  of  showing  that  the  consideration  of  the  note  was  illegal,  but  I 
cannot  receive  parol  evidence  inconsistent  with  the  terms  of  the  note. — By  this 
iustrument,  the  defendants  undertake  to  pay  the  amount  of  the  note  upon  de- 
mand, and  they  cannot  adduce  evidence  to  show  that  it  was  not  to  be  so  paid, 
but  upon  a  contingency  only.  Verdict  for  the  plaintiffs. 

OarroWf  A.  G.,  and  Puller ^  for  the  plaintiffs. 

Jervis  and  Caamfbdl  for  the  defendants. 

See  Horn  and  Oiktrs  t.  Oraham  and  Another,  3  Camp.  57.  Rainst  t.  Knightly ,  SSdnn.  454. 
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ablttlntfi  at  OfttHHiialL 

BILLINGS  V.  WATERS. 

'  cannot  leoofer  against  the  petitioning  creditor  the  cipeiiaBa  of  an  nnneoenaiy  and 
I  Jonmej  to  the  Trie  of  Man,  without  apeofic  authority  fhxn  the  petkidning  creditor. 

This  was  an  action  of  assumpsit  for  work  and  labour,  ^. 

The  defendent  was  the  petitioning  creditor  under  a  commission  of  bankrupt 
against  Allen  and  another,  and  the  action  was  brought  by  the  plaintiff  for  service? 
rendered  by  him  as  a  messenger  under  the  commission. 

The  principal  question  was,  whether  the  defendant  was  liable  for  the  expenses 
of  a  journey  by  the  plaintiff  to  the  Isle  of  Man,  which  had  been  suggested  as 
advisable  by  the  solicitor  under  the  commission,  in  order  to  ascertain  what  pro- 
perty the  bankrupt  had  there,  before  it  became  notorious  that  a  commission  had 
issued,  and  to  secure  as  much  as  the  laws  of  tlie  inland  permitted  him  to  do  for 
the  benefit  of  the  creditors. — The  case  of  Hartop  v.  Juckes^  2  Maule  and  SeL 
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438,  was  relied  on  to  show,  that  previous  to  the  assignment  the  ^petition-  r*oAA 
ing  creditor  was  liable  to  the  messenger  for  his  fees  for  business  done  ^ 
under  the  commission.  And  it  was  proved  that  the  solicitor  had  stated  to  the 
defendant  that  the  messenger  was  going  out  to  the  Isle  of  Man  upon  their  bu- 
siness, and  that  the  defendant  referred  him  to  Bimie,  his  partner,  who  did  not 
oppose  the  measure,  but  inquired  whether  it  would  be  necessary  to  employ  an 
attorney  there. 

Lord  Ellbnborouoh. — The  case  of  Hartop  v.  Juckes  does  not  contain  any 
new  principle :  the  defendant  was  there  held  to  be  liable  on  the  ground  of  the 
special  contract;  although  it  may  be  convenient  that  the  messenger  shall  receive 
his  fees  through  the  medium  of  the  attorney,  the  latter  cannot  be  compelled  to 
pay  them.  'i*he  petitioning  creditor  is  liable  for  all  necessary  expenses ;  and 
the  question  here  is,  whether  these  expenses  are  necessary?  He  may,  indeed, 
by  his  contract,  render  himself  further  liable,  but  has  he  done  so  ?  The  send- 
ing a  messenger  from  England  for  tlie  purpose  of  seizure  would  not  be  neces- 
sary, even  supposing  that  the  property  was  liable  to  be  seized. 

On  the  part  of  the  defendant  it  was  contended,  that  although,  in  general,  the 
petitioning  creditor  is  liable  for  the  business  which  is  necessary  to  be  done  under 
the  commission,  yet  that  in  this  instance  with  respect  to  the  journey  to  the  Isle 
of  Man,  the  defendant  was  not  liable,  since  the  measure  was  unnecessary,  and 
had  been  undertaken  at  the  ^instance  of  the  solicitor,  who  had,  in  fact,  rmoAs 
solely  employed  the  messenger,  and  that  the  defendant  had  done  nothing  ^ 
more  than  make  a  deposition  of  the  debt,  in  order  to  give  efficacy  to  the  pro- 
ceedings. 

Lord  Ellenborouoh  was  of  opinion,  that  a  dividing  line  should  be  drawn  be- 
tween those  expenses  which  were  essential  to  carrying  the  commission  into  ef- 
fect, and  the  expenses  of  a  fruitless  journey.  The  expense»  would  be  endless 
if  a  messenger  were  to  be  sent  to  every  quarter  where  property  of  the  bankrupt 
was  expected  to  be  found,  and  where  inquiry  ought  to  be  made;  he  might  be 
sent  to  South  America.  If  such  inquiries  should  be  necessary,  they  might  be 
n.ade  by  letter.  The  petitioning  creditor  was  certainly  liable  to  the  expense  of 
suing  out  the  commission,  advertising  in  the  Gazette,  and  other  charges  neces- 
sary, in  order  to  give  effect  to  the  commission,  but  the  solicitor  ought  to  use  a 
sound  discretion  on  tlie  subject,  and  neither  he  nor  the  messenger  could  chaise 
expenses  wholly  unnecessary  without  special  authority  from  the  petitioning 
creditor.  The  question  therefore  for  the  jury  was,  whether  they  deemed  the 
expenses  of  the  journey  to  be  necessary.. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  sum  of  8/.  2«.  4d.  excludini^ 
the  expenses  of  the  journey. 

*Jerv%8  and  Nolan  for  the  plaintiff.  P^  „^^ 

Garrow,  A.  G.  and  Scarlett,  for  the  defendant  L  ****" 

See  Finchttt  y.  How  and  Jarratt,  2  Camp.  ^275,  Tarn  v.  Hayes,  supra,  222.  Jirrowsmitk  ▼. 
Barford,  itv  in  not,  Hartop  v.  Juckes,  2  Maul.  &  8d.  438. 


TWENTYMAN  v.  HART. 

A  mere  mortgagee  of  a  diip  who  does  not  take  poMeaeion  is  not  liahle  for  neceBBBriea  supplied  inr 
the  usu  of  the  sliip  prevknw  to  a  re-transfer. 

This  was  an  action  of  assumpsit,  to  recover  the  amount  of  necessaries  pro- 
vided for  a  vessel,  of  which  the  defendant  was  the  mortgagee. 

Flowerdew.  the  owner  of  the  vessel,  being  indebted  to  the  defendant,  endorsed 
the  certidcate  of  registry  to  him,  as  a  collateral  security,  and  afterwards  a  new 
register  was  made  in  the  name  of  the  defendant.  The  defendant  afterwards  de- 
liver-^d  up  the  old  certificate,  but  did  not  make  a  re-transfer  of  the  vessel.  The 
order  for  ihe  goods  was  given  by  the  captain  of  the  vessel,  who  gave  the  name 
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of  Flowerdew  as  the  owner,  and  the  plaintiff  knew  no  other  owner  than  Fiow- 
erdew  in  the  transaction. 

Under  these  circumstances,  Marryatt  for  the  defendant  contended,  that  he 
was  not  liable  to  the  present  demand,  and  he  cited  the  cases  of  Jackson  v. 
•3671  ""^^^^^^^  1  H.  Bl.  114.  Chinnery  v.  BlaeUbum,  1  H.  Bl.  117,  (in 
J  not.)  Young  v.  Brander,  8  East,  10,  and  /Vorcr  v.  Marsh,  13  East, 
288,  as  decisive  to  show  that  a  mere  mortgagee  of  a  ship,  who  does  not  take 
possession,  is  not  liable  for  supplies  provided  to  a  ship. 

Lord  Ellbnborouoh. — Since  the  repairs  were  done  by  order  of  the  captain 
and  the  plaintiff  knew  no  owner  except  Flowerdew,  and  the  defendant  was 
never  in  possession  of  the  ship,  the  plaintiff  must  be  called. 

Plaintiff  non-suited. 

Gaseiee  and for  the  plaintiff. 

Marryait  for  the  defendant 

See  WtMttrdtU  v.  DaU,  7  T.  R.  306,  and  Abbott,  Fart  1,  c.  1,  &  1 1, 12, 13, 14. 


GUTHRIE  and  Another  v.  WOOD. 

Goods  ieiaed  and  aoU  fay  the  landlod  under  a  dietrees  for  rent  without  any  ooDunon,  and  purchaaed 
by  a  tniatee  of  the  tenant's  estate  under  an  assignment  by  such  tenant,  fiv  the  bi^nefit  of  the  cnv 
ditotB,  out  of  the  trust  funds,  are  not  liable  to  be  taken  in  executkm  by  an  annuity  and  judgment 
creditor,  ahhough  they  are  pet  mitted  by  the  trustees  to  remain  in  the  posseasion  of  the  tenant 

This  was  an  action  of  trover,  brought  to  recover  the  value  of  a  number  of 
presses  and  other  articles,  under  the  following  circumstances. 
*368l  *Eastman,  who  was  a  packer,  was  the  proprietor  of  the  goods  in  ques- 
^  tion,  and  he  made  an  assignment  of  them  to  Wood,  the  defendant,  as 
the  trustee  for  Hewett,  in  order  to  secure  the  payment  of  an  annuity  sold  by 
Eastman  to  the  latter.  Eastman  afterwards  assigned  his  counting-house,  fix- 
tures, and  utensils  in  trade,  to  Guthrie  (one  of  the  plaintiffs)  and  others,  for  the 
benefit  of  his  creditors,  subject  to  the  annuity  to  Hewitt.  Eastman  was  per- 
mitted to  remain  in  possession  of  the  goods,  and  whilst  he  continued  in  pos- 
session, Pearson,  the  landlord  of  the  premises,  sent  in  a  distress  for  rent^  and 
the  goods  in  question  were  sold  under  the  distress,  and  purchased  by  Guthrie, 
who  paid  for  them  fas  was  contended  on  the  part  of  the  defendant)  out  of  the 
funds  which  he  held  in  his  hands,  for  the  benefit  of  the  creditors,  and  charged 
the  amount  of  the  purchase  to  them.  Eastman  still  remained  in  possession  of 
the  goods,  and  they  were  seized  under  an  execution,  at  the  suit  of  Wood,  as  the 
trustee  of  Hewitt. 

For  the  defendant,  it  was  contended,  that  the  plaintiffs  could  not,  by  pur- 
chasing the  goods  out  of  the  creditor's  fiinds,  defeat  the  annuity;  that  the  whole 
transaction  was  a  mere  shuffle,  to  effect  this  object,  Guthrie  having  declared 
that,  having  got  rid  of  the  annuity,  he  would  let  the  goods  remain  on  the  pre- 
mises ;  and  that  the  goods  being  dlowed  to  remain  in  the  possession  and  visible 
ownership  of  Eastman,  were  liable  to  the  execution  sent  in  by  the  defendant: 
*3691  ^^^  ^^  ^^^  ot  Lingham  v.  *  Biggs,  1  Bos.  and  Pull.  82,  was  cited  in 
^  confirmation  of  this  position. 

On  the  other  side,  the  cases  of  Kidd  v.  Rawlinson,  3  Esp.  62,  2  Bos.  A 
Pull.  59,  and  Leonard  v.  Baker,  1  M.  die  S.  251,  were  cited,  to  i*how,  that  the 
circumstance  of  Eastman's  being  allowed  to  remain  in  possession,  did  not  ren- 
der the  goods  liable  to  the  execution. 

Lord  Ellknborouoh. — I  had  supposed  that  evidence  would  have  been  given 
of  some  collusion  on  the  part  of  Pearson,  the  landlord,  with  the  plaintiff;  but 
nothing  of  this  kind  appears.  The  plaintiffs  acquired  a  property  in  the  goods 
oy  purchasing  them  at  the  sale  under  the  distress.  Guthrie,  as  a  trustee,  was 
V  \i  on  that  account  precluded  from  becoming  a  purchaser;  he  purchased  them 
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98  any  other  person  might  have  done;  and  though  he  had  taken  the  money  with 
which  he  pvirchased  them  from  the  strong  box  of  another,  that  would  not 
have  vitiated  tlie  sale.  His  motive  for  baying  was,  that  the  goods  might  not  be 
removed  from  the  premises,  but  might  remain  there  for  the  benefit  of  the  credi- 
tors, and  he  was  quite  at  liberty  if  he  chose  to  leave  Eastman  in  the  possession* 
The  doctrine  of  possession  applies  to  cases  of  conveyance  from  the  party  him- 
self. The  statute  of  Eliz.  does  not  apply  to  a  case  like  this,  where  the  pro- 
perty is  sold  not  by  the  party,  but  under  a  distress  for  rent,  I  had  supposed 
that  an  attempt  would  have  been  made  to  show  that  the  ^distress  was  r.^  «_^ 
merely  colourable  and  fraudulent,  and  that  the  landlord  had  been  induced  ^ 
to  act  merely  in  favour  of  Eastman  or  the  creditors ;  but  this  does  not  appear. 
Guthrie  became  the  purchaser  at  the  sale  as  any  other  person  might  have  been, 
and  it  was  at  his  option  to  take  the  goods  or  leave  them ;  he  was  the  legal  pro- 
prietor, and  Wood  had  no  right  to  take  them  in  execution. 

Verdict  for  the  plaintiflfs. 

Scarlett  and  Spankie  for  the  plaintiffs. 

Marryatt  and  Comyn  for  the  defendant. 

See  Edwards  ▼.  Harben,  2  T.  R.  587.  WardaU  y.  Smith,  1  Caiii|)b.  33S.  HoWird  t.  An- 
derson, 5  T.  R.  335.  Estwick  y.  Caiitaud,  6  T.  R.  420.  Dewey  y.  BamUun,  6  East,  857. 
Meux  Y.  HowtU,  4  East,  1. 


FLEMING  V.  HAYNE. 

A  bankrupt  having  obtained  his  certificate,  is  net  liable  upon  a  promise  to  pay  a  ftnner  debt,  nakm 
it  be  expreai^  disdoct,  and  nneqaivocaL 

The  question  in  this  case  was,  whether  the  defendant,  who  was  a  certificated 
bankrupt,  had  by  a  subsequent  promise,  rendered  himself  liable  to  a  debt  which 
would  otherwise  have  been  barred  by  the  certificate. 

The  declaration  was  upon  a  general  indebitatus  assumpsit, 

*The  defendant  obtained  his  certificate  on  the  4th  of  April,  1816.  On  rmwi 
the  6th  of  April,  upon  application  made  to  him  for  payment  by  thii  ne-  '- 
phew  of  the  plaintiff,  he  said  that  he  was  unable  to  pay  the  debt,  but  that  if  the 
plaintiff  would  wait,  he  would  pay  the  debt  in  two  instalments.  It  did  not  appear 
that  this  proposal  had  been  acceded  to.  On  the  20th  of  April,  another  applica- 
tion having  been  made,  he  admitted  that  he  had  before  agreed  to  pay  15/.  in  sa- 
tisfaction of  the  debt;  but  said,  that  as  he  had  obtained  his  certificate,  he  would 
not  pay  that  sum  unless  he  was  compelled  by  law. 

Lord  Ellen BOKOtroH,  in  summing  up  to  the  jury,  observed — The  admission 
which  the  defimdant  msule  on  the  20th  was  not  a  promise  to  pay  the  debt,  but 
is  evidence  of  an  antecedent  agreement  to  pay  the  sum  of  15/.;  and  the  refusal 
to  pay,  because  he  had  then  obtained  his  certificate,  imported  that  the  agreement 
to  pay  was  previous  to  the  certificate.  You  ought  to  be  satisfied  that  the 
defendant  made  a  distinct,  unequivocal  promise  to  pay,  before  he  is  to  be  placed 
again  in  tlie  responsible  situation  from  which  the  law  has  discharged  him. 
The  promise  in  this  declaration  is  stated  unconditionally,  but  if  the  defendant 
promised  conditionally  only,  he  cannot  become  liable  until  the  terms  of  the 
^ndition  have  been  performed.  If  you  think  the  defendant,  being  under  no 
1^1  obligation  to  pay  the  debt,  but  contemplating  his  1^^  and  moral  situation, 
^deliberately  promised  to  pay  the  debt,  the  plaintifif  wUl  be  entitled  to  rmw^ 
your  verdict,  otherwise  you  ought  to  find  for  the  defendant  ^ 

Verdict  for  the  defendant 

Topping  and  E.  Lawes  for  the  plaintiff. 

Garrowj  A.  G.,  and  Campbell^  for  the  defendant 

See  Berford  ▼.  Saunders,  S  H.  fi.  116 
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ROBSON  t;.  ANDRADE. 

A.  having  depoiilad  widi  B.  lOOL  to  dktribale  amongrt  A.*8  oeditnn  in  propotioii  to  fiieir  daiins, 
DO  fxie  of  these  cm  "?««"*■»"  an  action  againat  B.  beibie  tfie  proportions  of  all  the  daimants  ha^ 
been  asoertained. 

A/a  dedaiation  in  aocb  caae  m  eridenoe  to  Aow  tfiat  C.  is  «  creditor  of  hia  to  a  specific  amount 

This  was  an  action  of  assumpsit,  for  money  had  and  received  to  the  plain- 
tiff's use. 

It  appeared  that  Goldham  had  paid  into  the  hands  of  the  defendant  the  sum 
of  100/.,  to  be  divided  amongst  his  creditors,  (at  the  subscription  rooms)  of 
whom  the  plaintiff  was  one.  It  abo  appeared  that  Goldham  had  specified  the 
plaintiff  and  two  others  as  being  his  creditors  for  particular  sums. 

Garrow,  A.  G.,  for  the  defendant,  contended,  that  the  declaration  of  Gold* 
ham  on  the  subject,  was  not  evidence  for  the  purpose  of  showing  that  the 
persons  specified  were  entitled  to  the  100/.     But 

*373l  *Lo^  Ellenborouoh  was  of  opinion,  that  the  declaration  of  Gdd- 
-^  ham  was  evidence  to  show  that  the  plaintiff  was  entitled  as  a  creditor, 
bat  that  it  would  not  "preclude  the  defendant  from  showing  that  there  were 
other  creditors;  and  that  if  it  appeared  that  there  were  three  creditors  only 
whose  claims  had  been  ascertained,  the  plaintiff  would  be  entitled  to  recover  his 
ascertained  definite  aliquot  part  of  the  100/. 

It  afVerwaras  appeared  that  there  were  other  creditors,  Jacobs  and  Davies, 
and  that  the  claim  of  the  latter  did  not  exceed  10/.,  nor  that  of  the  former  100/., 
but  that  no  ai^ustment  had  been  made,  and  that  the  precise  amount  remained 
unascertained. 

Scarlett^  for  the  plaintiff,  contended,  that  at  all  events  he  was  entitled  to  a 
verdict  for  something,  since  though  the  precise  amount  of  the  plaintiff's  share 
remained  nnascertained,  the  jury,  under  the  circumstances,  might  give  a  sum 
to  which,  at  the  least,  the  plaintiff  would  be  entitled. 

Lord  Ellbnborouoh. — The  defendant  cannot  be  called  upon  to  pay  a  sum 
which  has  not  been  ascertained,  and  before  he  has  adjudicated  on  the  claims 
npon  the  fund  intrusted  to  him.  As  long  as  there  were  but  three  claimants  in 
the  field,  the  amount  of  whose  claims  had  been  ascertained,  I  was  with  you. 
The  plaintiff  must  be  called.  Plaintiff  non-suited. 

*3741      *'Scarleit  and for  the  plaintiff. 

-J       OarraWf  A.  G.,  for  the  defendant. 


In  the  ensuing  term,  Scarlett  moved  for  a  new  trial,  on  the  ground  that 
having  proved  the  plaintiff  to  be  a  claimant  to  a  specific  amount,  it  was  incum- 
bent on  the  defendant  to  show  how  much  was  due  to  other  claunants  in  dimi- 
mition  o(  the  plaintiff's  demand;  but  the  court  held,  that  previous  to  an  adjust- 
ment of  the  claims  of  the  various  creditors,  no  action  could  be  maintained. 

Rule  refused. 


6REMBRIDGE  v.  OSBORNE. 

Wharo  tfwre  la  a  oompelttioD  of  oTidence  upon  the  queatian  ^whether  a  aecoritjr  haa  been  satiiBfied  by 
[Nqrnaent,  the  poMwrioo  of  that  aecnritjr  fay  the  daimant  ought  to  turn  the  scale. 

This  was  an  action  by  the  endorsee  against  one  of  tlie  makers  of  a  joint  and 
several  promissory  note,  for  the  sum  of  102/.  and  a  fraction,  payable  seven 
months  after  the  date. 

The  defendant  had  paid  0/.  into  court,  and  the  defence  was,  that  the  re- 
nainder  had  been  paid  to  Thorowgood,  the  payee. 

In  summing  up  to  the  jury,  his  lordship  observed,  that  where  there  is  a  com- 
petition of  evideiice  on  the  question,  whether  a  securi^  has  or  has  not  been 
vol..  u.  19  N 
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satisfied  by  payment,  the  possession  of  *the  uncancelled  security  by  tlie  r«o75 
claimant  ought  to  turn  the  scale  in  his  favour,  since,  in  the  ordinary  I- 
course  of  dealing,  the  security  is  given  up  to  the  party  who  pays  it. 

Verdict  for  the  defendant. 

GarroWf  A.  G.,  and  MarryaU^  for  the  plaintiff. 

Topping  and  Chitty  for  the  defendant. 


VITRIGHTSON  and  Another  v.  PULLAN  and  Another. 

After  the  actual  diamhition  of  a  paitnerahip  between  A.  and  B.,  A.  aooqptB  a  bill  in  the  name  of  the 
partnerahip,  bearing  date  before  die  dissolution,  an  endonee  who  takes  t^  bill  without  notice  of 
the  diaK>hitiun  cannot  en£noe  the  bill  against  B. 

This  was  an  action  by  the  plaintiffs,  as  the  endorsees,  against  the  defendants, 
as  the  acceptors  of  a  bill  of  exchange,  dated  February  1,1815,  for  the  payment 
of  860/. 

It  appeared  that  the  bill  was  drawn  by  Taylor  and  Son,  payable  to  their 
own  order,  and  accepted  by  Hopcroft,  one  of  the  defendants,  in  the  name  of 
himself  and  his  partner,  and  endorsed  by  Taylor  and  Co.  to  the  plaintiffs  for 
value.  The  defence  was,  that  after  the  date  of  the  bill,  but  before  it  had 
actually  been  drawn,  tlie  partnership  between  Pullan  and  Hopcroft  had  been 
dissolved.  The  dissolution  took  place  on  the  i3th  of  February,  1815,  and  had 
been  published  in  the  Gazette  on  the  14th  of  February,  and  after  this  the  bill 
had  been  ^delivered  to  the  plaintiffs,  with  Hopcroft's  acceptance  upon  it.  r^o^A 

Toppings  for  the  plaintiffs,  contended,  that  they  were  entitled  to  re-  ^ 
cover,  since  they  had  taken  the  bill,  dated  before  the  dissolution,  for  value,  and 
without  any  notice  of  the  dissolution. — But 

Lord  Ellenborouoh  was  of  opinion  that  since  the  partnership  had  actually 
been  dissolved  before  the  drawing  of  the  bill,  Pullan  could  not  be  chaiged  by 
the  subsequent  act  of  Hopcuoft.  Verdict  for  the  defendant. 


In  the  ensuing  term.  Topping  moved  for  a  new  trial,  but  the  rule  was  re- 
fused, and  a  distinction  was  taken  between  the  present  case  and  the  case  of 
goods  supplied  after  a  dissolution  of  partnership,  but  without  notice,  by  one 
who  has  been  in  the  habit  of  supplying  goods  to  a  firm. 

See  KUgour  v.  Finkyaon,  1  H.  B.  155.  AT/oer  y.  HumbU,  16  East,  169.  Hmuierwan  v.  Smith 
and  Wild,  2  Camp.  561.   Vaher  v.  Dauneey,  4  Campb  97. 
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A  dedaration  in  an  action  Ibr  a  malidoos  proaecation,  which  alleges  diat  the  defendant  chaiged  the 
plaintiff  with  felony,  is  supported  fay  evidenoe  tfiat  the  defendant  stated  to  the  magistrate  that  he 
had  t«en  robbed  of  specific  articles,  and  that  he  suspected  and  believed  and  had  good  reasoo  to 
suspect  and  believe  that  the  plaintiffhad  stolen  them. 

This  was  an  action  on  the  case  for  a  malicious  prosecution. 

The  declaration  contained  two  counts ;  in  the  first  it  was  alleged,  that  the 

defendant  went  before  Gilford,  a  magistrate,  and  falsely,  maliciously 

and  without  any  reasonable  or  probable  cause,  charged  the  plaintifif  with  having 
feloniously  stolen  a  diamond  pin,  a  silver  fruit-knife,  &c.,  and  other  articles,  the 
property  of  the  defendant,  in  his  dwelling-house,  and  caused  and  procured  the 
said  Gifford  to  issue  his  warrant,  &c.  The  second  count  alleged,  that  the 
defendant,  falsely,  maliciously,  and  without  any  reasonable  or  probable  cause, 
caused  the  plaintifif  to  be  charged  with  an  oflence,  punishable  by  law,  to  wit, 
felony,  &c. 

It  appeared  that  the  plaintiff  had  served  the  defendant  in  the  capacity  of 
buder,  and  had  afterwards  caused  him  to  be  arrested  for  a  debt  due  to  him. 


377J  1  Starkie.  14r 

AAer  the  arrest,  the  defendant  laid  an  information  before  Mr.  GifTord,  the 
magistrate,  which  was  produced,  and  in  which  he  stated,  that  two  months  ago, 
his  secretaire  had  been  broken  open,  and  a  large  diamond  pin,  a  silver  fruit 
knife,  and  other  articles,  his  property,  had  been  feloniously  stolen,  and  that  he 
*37fi1  ^"sp®^^  ^^^  believed,  and  had  good  ^reason  to  suspect  and  believe, 
•^  that  the  same  had  been  feloniously  stolen  by  the  said  Davis. 

Upon  this  information,  a  warrant  was  granted,  and  the  defendant  was  called 
upon  by  Sir  William  Parsons,  before  whom  the  plaintiff  was  brought,  by  virtue  of 
the  warrant,  to  make  good  his  charge,  but  the  complaint  was  ultimately  dismissed. 

Garrowt  A.  6,  on  the  part  of  the  defendant,  objected,  that  the  declaration 
had  not  been  sufficiently  proved;  it  alleged  an  express  charge  of  felony,  but 
upon  the  evidence  it  appeared  that  the  defendant  had  only  expressed  his  sus- 
picion and  bdief,  that  the  plaintiff  had  committed  the  felony.  He  merely  sug- 
gested to  the  magistrate  the  circumstances  which  engendered  the  suspicion  in 
his  mind,  leaving  the  magistrate  to  act  accordiiig  to  his  own  discretion :  but 

Lord  Ellbnborouoh  was  of  opinion,  that  the  averments  in  tbe  declaration 
had  been  substantially  proved.  An  application  had  certainly  been  made  by  the 
defendant  for  the  apprehension  of  the  plaintiff,  and  a  warrant  would  have  been 
granted  in  either  case,  whether  the  defendant  had  sworn  positively  to  the  fact, 
or  had  sworn  to  his  belief  only ;  he  could  not  have  sworn  that  he  knew  the 
charge  to  be  true,  unless  he  had  been  an  eye-witness  to  the  fact,  or  the  party 
had  confessed  it.  Verdict  for  the  plaintiff. 

*3791       *  Topping  and  EspinasHt  for  the  plaintiff. 

J       Garrow^  A.  6.,  and  E.  Lawes^  for  the  defendant. 


A  rule  nisi  for  a  new  trial  having  been  obtained  in  the  subsequent  term. 
Topping  and  Espinasse  afterwards  showed  cause  against  it.  They  contended, 
that  since  this  was  an  action  on  the  case,  those  allegations  only  which  were 
material  were  put  in  issue  by  the  plea  of  the  general  issue  not  guilty ;  and  that 
in  the  present  case  the  grievance  was,  the  maliciously  causing  a  warrant  to  be 
issued  without  probable  cause,  and  that  whether  that  was  effected  by  a  charge 
of  suspicion,  or  of  actual  felony,  was  not  material.  And  they  referred  to  the 
cases  of  Winn  v.  White,  2  Bla.  Rep.  840.  fFaitea  v.  Brigga,  2  Salk.  565,  and 
Roberta  v.  Price,  1  Lord  Raym.  702.  BiH  that,  at  all  events,  the  plaintiff  was 
entided  to  retain  his  verdict  on  the  second  count,  since  the  word  felony  under 
the  videlicet,  might  be  rejected  as  surplusage. 

But  the  court  were  clearly  of  opinion,  that  the  word  felony  could  not  be 
rejected,  since  then  there  would  be  no  charge  at  all. 

Garrow,  A.  6.,  and  E,  Lowes,  for  the  defendant,  insisted,  that  he  had  done 

nothing  more  than  state  certain  facts,  from  which  he  inferred  a  belief  of  the 

commission  of  a  felony  by  the  plaintiff,  leaving  the  magistrate  to  act  upon  it 

*3801  ^^^^^^  ^^  ^^^  discretion:  and  also  that  the  allegation  upon  the  ^record 

^  required  specific  proof,  as  in  an  action  for  words. 

Lord  Ellenborough. — I  am  at  an  utter  loss  for  the  meaning  of  the  word 
charge,  as  used  in  the  declaration,  if  it  is  not  satisfied  by  the  statement  made  by 
the  defendant.  The  question  is,  what  in  common  parlance  that  statement 
amounts  to.  The  magistrate  calls  it  a  chaige.  Is  it  not  a  statement  to  a  com- 
mon intent,  that  the  plaintiff  stole  the  property  ?  No  one  could  state,  without 
having  seen  it  with  his  own  eyes,  that  the  party  had  actually  stolen  the  pro- 
perty. He  informed  the  magistrate  that  his  secretaire  had  been  broken  open, 
and  that  he  had  discovered  that  a  diamond  pin  and  other  articles,  had  been 
feloniously  stolen,  the  corpus  delicti  therefore  was  stated ;  he  then  went  on  tc 
say,  as  every  one  who  had  not  been  an  eye-witness  must  have  done,  that  he 
believed  that  Davis,  who  had  been  his  servant,  had  stolen  them.  The  accusa 
dcrn  conld  not  have  been  more  direct,  unWis  he  had  seen  the  very  act     Tbr 
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magistrate  uses  the  words,  **  to  make  good  the  chaige,"  he  therefore  conoeivea 
it  to  be  a  chai|[e,  and,  in  common  parlance,  what  is  it  else?  What  could  a 
magistrate,  under  the  circumstances,  do,  but  issue  his  warrant?  The  only 
question  is,  whether,  to  a  common  intent,  this  is  not  a  charge;  it  is  not,  indeedv 
such  a  technical  description  of  a  crime,  as  to  bring  it  within  the  wbrds  of  the 
statute,  but  it  is  a  statement  of  strong  reason  on  Uie  part  of  the  defendant,  to 
believe  that  the  plaintiff  had  stolen  his  property 

*BATLxy,  J. — My  present  impression  is,  thai  there  is  a  material  r«Mi 
Tariance  between  the  declaration  and  the  evidence  adduced  to  sup-  ^ 
port  it.  The  injury  which  results  from  a  chaige  of  this  nature  is  partly  to 
character.  A  party  may  make  either  that  which  he  knows,  or  that  which 
he  suspects,  the  foundation  of  his  chaige,  and  there  is  a  great  difierenoe 
whetlier  the  information  be  so  laid  as  to  import  that  he  proceeds  upon  actual 
knowledge  or  on  suspicion  only.  There  is  a  material  difierence  in  this  re- 
spect as  to  the  eviiienoe  to  be  produced  upon  the  trial.  If  he  has  pledged  his 
knowledge  of  the  fact  he  engages  to  prove  such  knowledge  upon  the  trial;  if 
suspicion  only,  then  such  circumstances  as  shall  justify  that  suspicion.  Sup- 
pose the  defendant  were  bound  to  plead  his  defence  specially,  would  it  be  suffi- 
cient in  his  justification  to  set  forth  such  ciieumstanoes  as  showed  that  he  had 
not  actual  knowledge,  but  only  reasonable  ground  to  suspect  and  believe.  The 
allegation  is,  that  without  any  reasonable  or  probable  cause,  he  charged  the 
plaintiff  with  having  feloniously  stolen.  He  might  have  seen  the  act,  have 
traced  the  property,  and  found  it  in  the  possession  of  the  plaintiff;  or  on  making 
the  charge,  the  latter  might  have  confessed  it,  and  in  such  cases  he  might  have 
stated  in  an  unqualified  manner,  that  the  plaintiff  had  stolen  the  property. 
Upon  a  Habeas  Corpus^  there  is  a  great  difference  between  a  commitment  upon 
a  direct  charge,  and  one  upon  mere  suspicion.  Looking  at  the  words  of  the 
declaration,  they  import,  that  the  defendant  made  a  charge  as  upon  *his  riit»%Qn 
own  actual  knowledge;  but  the  information  imports  noting  more  than  ^ 
that  the  defendant  suspected  and  believed.  If  this  applies  to  the  first  count,  it 
applies  also  to  the  second,  which  cannot  be  distinguished  from  the  first,  and 
imports  a  general  and  not  a  qualified  chaige.  If  I  am  mistaken  as  to  the  mean- 
ing of  the  allegation  as  virtually  implying  knowledge  on  the  part  of  the  defend- 
ant, then  these  observations  fall  to  Uie  ground ;  but  1  am  bound  to  stale  my  pre- 
sent impression  on  the  subject. 

Abbott,  J. — I  am  of  opinion  that  the  declaration  was  supported  by  the  evi- 
dence. The  action  is  not  founded  upon  words  only,  but  upon  acts  done.  The 
preferring  a  charge  of  felony  is  synonymous  with  an  accusation  of  having  felo- 
niously stolen.  The  evidence  to  support  this  is  the  information  before  the 
magistrate,  which  contains  in  substance  an  assertion  that  a  felony  had  been 
committed,  and  that  the  defendant  had  good  cause  to  suspect  and  beheve  that 
Davis  had  stolen  the  property,  which  according  to  the  common  understanding 
of  mankind,  and  as  it  was  understood  by  the  magistrate,  amounts  to  a  charge  of 
felony  against  the  plaintiff,  and  is  therefore  sufiicient  to  sustain  the  allegation. 

The  words  crimen  felonix  imposuU  have  often  been  translated,  *^  imputed 
the  crime  of  felony;**  but  they  mean,  **made  a  charge  of  felony,"  and  it  has 
been  held  that  they  are  not  supported  by  *proof  of  mere  words  without  r«ogo 
going  before  a  magistrate,  and  preferring  crimenj  i.  e.  a  charge  of  felony,  ^ 
without  reference  to  the  precise  mode. 

HoLROYD,  J. — I  am  also  of  opinion  that  the  declaration  is  supported.  This 
is  not  an  allegation  of  the  particulars  of  the  chaige,  either  written  or  oral,  pre- 
ferred by  the  defendant. — The  defendant  expressly  states  his  opinion,  that  the 
felony  has  been  committed  by  his  servant,  the  plaintiff.  He  applies  to  the 
magistrate  for  the  purpose  of  obtaining  a  warrant  against  some  one,  but  he  does 
not  state  the  facts  upon  which  his  opinion  is  founded  to  enable  the  magistrate 
10  act  according  to  his  discretion,  but  says,  that  he  suspects  and  believes,  and 
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has  good  cause  to  suspect  and  believe,  that  the  felony  was  committed  by  the 
plaintiff.  He  not  only  states  his  suspicion,  but  goes  on  to  assert,  that  he  has 
good  reason  for  entertaining  it     This  amounts  to  an  accusation,  and  on  these 

Sounds  I  am  of  opinion  &at  the  allegation  is  proved.     Both  counts  stand  on 
e  same  footing,  since  they  both  allege  a  charge  of  felony. 
See  Lmgk  v.  WeM,  3  Eip.  165, 


•384]  •BLUETT  v.  OSBORNE  and  Another. 

A.  fleOa  to  B.  a  bowsprit  whidi  at  the  time  of  the  sale  appears  to  be  perfectly  soondi  but  which,  after 
being  used  some  time,  tanw  oat  to  be  ratten:  in  the  abeenoe  of  fraud  A.iB  entitled  to  noo^/er  fiom 
B.  what  the  boifflprit  was  appaimtly  woidi  at  the  tinie  of  deliveiy. 

This  was  an  action  of  assumpsit,  for  goods  sold  and  delivered. 

The  question  was  as  to  the  price  of  a^  bowsprit  supplied  by  the  plaintiff  to 
the  defendants.  No  specific  price  had  been  stipulated  for;  the  vessel  sailed, 
and  upon  her  arrival  at  Madeira,  the  bowsprit,  upon  being  cut  up,  was  found  to 
be  rotten.  The  defendants  had  had  an  opportunity  of  inspecting  the  bowsprit, 
which  appeared,  at  the  time  of  delivery,  to  be  in  every  respect  good  and  perfect. 

It  was  contended  for  the  defendants,  that  they  were  not  liable  to  more  than 
the  real  value  of  the  bowsprit;  and  the  case  of  Fameaworth  v.  Garrard,  1 
Camp.  38,  was  referred  to.  And  diat  there  was  an  implied  warranty  on  the 
part  of  the  vendor,  that  the  article  should  be  made  of  good  and  sufficient  mate- 
rials. 

Lord  Ellenborouoh. — A  person  who  sells,  impliedly  warrants,  that  the 
thing  sold  shall  answer  the  purpose  for  which  it  is  sold ;  in  this  case  the  bow- 
sprit was  apparently  good,  and  the  defendants  had  an  opportunity  of  inspecting 
•3851  ^  ^^^  ^  complained  of,  but  the  bowsprit  turned  out  to  be  *de- 

J  fective  upon  cutting  it  up.  I  Uiink  the  plaintiff  is  not  liable  on  account 
of  the  subsequent  failure.  In  the  case  cited,  what  the  plaintiff  deserved,  was 
the  value  of  the  building;  what  he  deserves  here,  is  the  apparent  value  of  the 
article  at  the  time  of  delivery:  supposing  the  price  to  have  been  paid  on  delivery, 
could  it  have  been  recovered  back  ?  Verdict  for  the  plaintiff,  damages  60/. 

Garrow^  A.  O.,  and for  the  plaintiff. 

Jervis  and  Barnwell  for  the  defendant 

In  the  ensuing  term  the  court  refused  a  rule  nisi  for  a  new  trial. 

8ee  ffaodoeke  v.  Geddes,  10  East,  555.    Davidson  v.  Gwynne,  13  East,  381,  and  OkeU  ^ 
Smith,  supra,  86. 


LOWES  and  Others  v.  MAZZARREDO  and  Others. 

Tlie  psyee  of  a  bin  of  exchange  endonns  it  upon  a  usurioos  contract;  at  the  time  of  the  contract,  a 
bond  fide  holder  cannot  afterwards  recover  upon  it  fl^pednst  the  acceptor. 

This  was  an  action  by  the  plaintiffs,  as  the  endorsees  against  the  defendants, 

as  the  acceptors  of  a  bill  of  exchange,  dated  28th  of  March,  1814,  drawn  by  6. 

Lowes  on  the  defendants,  for  the  sum  of  lOOOf.  payable  two  months  after  date, 

*2IM1  ^  ^^  ^^"^  border  endorsed  by  G.  Lowes  to  Sir  M.  Bloxham,  by  the 

^^-J  latter  to  Ambrose,  and  by  Ambrose  to  the  plaintiffs. 

The  defence  was,  usury  committed  upon  the  endorsement  of  the  billy  by  G. 
Lowes  to  Sir  M.  Eloxham»  and  by  the  plaintiffs,  on  taking  the  bill  by  endorse- 
ment from  Ambrose. 

It  appeared,  that  G.  Lowes,  on  the  Ist  of  April,  took  the  bill  to  Sir  M.  Blox- 
ham,  to  get  it  discounted,  and  that  the  latter  agreed  to  do  it,  on  receiving  one 
half  per  cent,  commission,  and  five  per  cent,  as  loss  incurred  by  selling  out 
stock.  O.  Lowes  acceded  to  these  terms,  and  the  bill  was  endorsed  at  the 
time  of  the  transaction.    It  also  appeared,  that  the  plaintiffs  upon  the  endorse- 
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iDent  to  them,  had  received  one-fourth  per  cent,  besides  commission,  as  brokers : 
this  however,  it  was  contended,  was  divided  between  the  plaintiffs,  who  were 
brokers  at  Liverpool,  and  their  London  agents ;  and  was  no  more  than  an  ade- 
quate remuneration  for  the  expenses  of  carriage,  6lc. 

Lord  Ellenborouoh  was  of  opinion,  that  the  plaintiffs  were  not  entitled  to 
recover  on  the  bill,  since  they  were  obliged  to  claim  through  an  endorsement 
which  had  been  vitiated  by  usury ;  but  upon  the  counsel  for  the  plaintiffs  in- 
sisting strongly  on  the  case  of  Farr  v.  Eliasanj  1  East,  92,  his  lordship  per- 
mitted the  plaintiffs  to  take  a  verdict,  suDJect  to  a  motion  to  enter  a  non-suit. 

*A  rule  nisi  having  been  obtained  to  that  effect  in  the  ensuing  term,  r*og7 
Scarlett  and  Littledale  afterwards  showed  cause  against  it  They  re-  ^ 
lied  mainly  on  the  case  of  Farr  v.  Eliason^  1  East,  92,  and  upon  the  doctrine 
there  expounded  by  Lord  Kentok.  They  ai^ed,  that  although  the  statute 
avoided  the  endorsement  to  Sir  M.  Bloxham,  on  the  ground  of  usury,  yet  that 
it  did  not  wholly  nullify  the  endorsement  to  the  exclusion  of  the  claim  of  an 
innocent  holder.  That  every  subsequent  holder  was  in  privity  with  an  en- 
dorsement once  made,  and  might  claim,  immediately  from  the  endorser.  The 
property  on  the  endorsement  by  6.  J^owes,  resided  in  some  one,  and  if  it  did 
not  pass  to  Bloxham,  it  remained  in  G.  Lowes,  and  he  might  have  brought  his 
action  upon  it,  or  by  endorsement  have  transferred  his  interest  in  the  bill:  sup- 
pose then  that  he  had  taken  the  bill  back  from  Sir  M.  B.  might  he  not  have 
put  it  into  the  hands  of  another,  and  so  have  transferred  the  interest  which  he 
had ;  but  if  he  could,  then  in  the  present  case,  the  interest  had  been  transferred, 
since  the  holder  is  in  privity  with  the  first  endorser,  and  the  intermediate  trans- 
action is  immaterial.  The  case  of  Danid  v.  Cartony,  1  Esp.  274,  was  also 
cited,  to  show  that  where  the  bill  is  good  in  its  inception,  an  intermediate  usu- 
rious transaction  will  not  prevent  an  innocent  holder  from  recovering,  and  it  was 
urged,  that  the  court  would  not  be  willing  to  extend  the  doctrine  expounded  in 
Lowe  V.  Waller^  Doug.  736,  which  was  contrary  to  previous  decisions  on  the 
subject.  And  that  as  to  the  per  centage  taken  by  the  ^plaintiffs,  it  was  t^aqq 
no  more  than  an  adequate  remuneration  for  the  expenses  of  carriage,  &c.,  ^ 
and  that  at  all  events  it  was  a  question  for  the  jury,  whether  the  transaction  was 
usurious. 

But  the  court  were  of  opinion  that  the  case  of  Farr  v.  Eliason^  was  distin- 
guishable from  this,  and  might  be  supported  upon  otlier  grounds,  and  that  the 
endorsement  was  entirely  avoided  by  the  statute  of  usury,  and  could  not  be  dis. 
missed  for  one  purpose,  and  retained  for  another;  and  that  after  the  case  of 
Ij)we  V.  Waller  had  been  acted  upon  so  long,  its  foundation  could  not  now  be 
Inquired  into.  The  court  were  also  of  opinion  that  the  endorsement  to  the 
plaintiffs  was  also  infected  with  usury;  and  the  rule  for  entering  a  non-suit  was 
made  absolute. 

Scarlett  and  Littledale  for  the  plaintiffs. 

Topping  for  the  defendants. 


An  action  on  the  can  dotm  not  lie  againflt  a  Aeiiff  (who  has  not  been  raled  to  retnm  ffas  writ)  tat 
neglec^gtoha^thenioney  iaoourtaocoipdingtotheeiigencyofajim/a  ' 


MORELAND  v.  LEIGH  and  Another. 

^otm  not  lie  againat  a  Aeiiff  (who  has  not  been  ralei 
tia^  the  money  in  oowt  aocoiding  to  the  eiigency  o 

This  was  an  action  against  the  defendants,  as  sheriffs  of  London. 

^he  declaration  stat^  that  the  plaintiff  had  recovered  a  debt  against  p^  „gg 
A.  B.  and  sued  out  zji./a.  which  was  delivered  to  defendants,  the  she-  ^ 
riffs,  to  be  executed ;  the  first  count  averred,  that  the  defendants  forbore  to  levy 
when  they  might  have  levied,  and  had  not  the  money,  &c. ;  the  second  averred* 
that  the  defendants  had  levied,  but  had  not  the  money,  &r. 

Lord  Ellenborouoh  was  of  opinion,  that  this  was  not  such  a  default  as  laid 
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the  foundation  of  an  action.  The  sheriffs  should  have  been  ruled  to  return  the 
writ,  which  the  court  would  have  required  to  be  a  legal  return,  and  if  false,  the 
plaintiff  then  would  have  been  entided  to  his  action. 

Plaintiff  nonsuited. (a) 

Topping  and  Curwood  for  the  plaintiff. 

Spankie  for  the  defendant. 

(a)  I  am  indebtod  to  a  friend  for  his  note  of  the  above  case. 

Re^rularly  an  action  on  the  case  does  not  lie  against  the  sheriff  for  not  returning  a  writ  without 
other  defoolt,  for  he  AbU  be  amerced,  Semh.  2  Inst  452,  and  Com.  Dig.  Retom.  F.  U  fiut  it  is 
oihnwiae  where  the  plaintiff  delivers  his  writ  to  the  dieriff  in  fill!  coonty,  according  to  the  pronuoiis 
of  the  St  West  2,  13  Ed.  I,  c.  39.-2  Inst  452,  and  aee  the  st  20,  G.  2,  c.  37. 

A  riieiiff  having  returned  to  a  writ  of  j!./a.  that  he  has  aeiaed  and  sold  part,  and  that  the  residiie 
remains  in  his  hands  for  want  of  buyers,  may  show,  upon  an  acdon  brought  for  not  having  the  money 
in  court,  &&,  that  the  goods  were  in  fiict  the  property  of  the  assignees  of  the  defendant,  who  had 
bftffwnft  a  bankmpt 

BRTDGES  and  Anotfier  v.  WALFORD. 

This  was  an  action  against  the  sheriff  of  Eanx,  tried  at  the  Essex  Summer  Aanes,  1816.— 

The  dedaratian  alleged,  that  the  plaintiiisy  having  obtained  judgment  against  William  CoUen 
for  a  debt  *of  ;)000/.  sued  out  a  feri  facias,  dec,  whereupon  the  defendant  returned,  that 
*390]]  he  had  levied  on  goods  to  the  amount  which  remained  in  his  hands  for  want  of  buyera, 
whereupon  the  pbinti£Si  sued  out  a  venditioni  erponaSf  upon  which  the  defendant  returned, 
that  he  had  sold  goods  to  the  amount  of  1000/.,  but  that  the  residue  remained  in  his  hands  for  want 
of  buyers.  The  declaration  then  alleged,  that  the  defendant  had  not  the  monev  so  levied  before  our 
sud  lord  the  king  at  Westminster,  &c,;  but  that  contraiy  to  his  duty  as  such  flherilfhe  had  paid  the 
sum  so  levied,  and  delxvered  the  goods  so  seized  to  diven  petaons  unknown. 

The  plaintiift  were  judgment  creditOTB  of  CoOen's,  upn  a  judgment  agned  Oct  4, 1815.  On 
the  tOth  of  October  ^  fieri  fadas  was  delivered  to  the  sherifi^  who  seized  goods  to  the  amount  On 
the  20th  of  November  the  sheriff  returned,  diat  he  had  levied,  and  that  the  goods  remained  in  his 
httids  for  want  of  buyerB.  On  the  23d  of  November  the  plaintiffe  sued  out  a  writ  of  ctuditiuni 
exponas.  In  Hilaiy  Term,  1316,  the  sheriff  returned,  that  he  had  sold  part,  and  that  the  residue 
remained  in  his  hands  for  want  of  buyem  A  commission  of  bankruptcy  was  sued  out  against  CoUen, 
Feb.  1816.  It  was  contended,  on  the  part  of  the  plaintiA,  that  the  defendant  was  precluded  bylus 
reftum  from  adducing  evidence  to  show  that  the  goods  were  the  pi^)erty  of  CoQen's  assignees.  That 
it  was  the  duty  of  the  sheriff  to  sell  the  goods,  and  that  he  could  not,  after  returning  that  he  had  sold 
them,  pay  over  the  product  to  the  assignees.    On  the  part  of  the  defendant  the  above  case  was  cited. 

BoBKODG  H,  J.,  admittedevidenoe  to  show  that  the  plaintifls  knew  that  CoUen  (who  had  committed 
an  act  of  bankruptejr  st  the  time  of  the  execution)  was  insdvent  The  defendant  had  a  verdict  with 
leave  to  the  plaintira  to  move  to  enter  a  verdict 

A  rule  nisi  having  been  obtained  to  that  eflect,  Gumey  and  V,  LaweM  contended,  that  the  sheriff's 
return  was  conclusive  upon  him.  It  had  been  held,  that  the  acts  of  the  sheriff  were  binding  on  third 
persons  a  fortiori,  they  were  conclusive  against  himself;  and  that  the  proper  course  for  the  sheriff 
was  to  apdy  to  the  court  to  permit  him  to  amend  his  return. 

Lord  ELLBRBoaoooH. — The  dieriff  is  not  supposed  to  be  omnisdent;  he  did  i^iat  was  right  at 
the  time,  but  when  he  found  that  he  was  not  justified  in  what  he  had  done,  he  was  not  to  proceed 
to  sD  ko^gtha.  Ifjaa  had  received  the  money  from  the  iherifi^  you  must  have  repaid  it  to  the  aa- 
■gneea.    The  dam  la  against  both  law  and  moralk 

Tbeother  judges  being  of  the  same  opinioQt  The  mfe  was  diachaiged. 


•391]      *COURT  OF  COMMON  PLEAS. 


&ftt(tis»  fti  monVotf. 


LUCAS  and  Others,  Assignees  of  BOURMAN,  t^.  GRONING  and  Othera. 

A.,  p.  l/'MidrHi  consigns  goods  to  die  firm  of  B.  and  C.  at  Hambuigh  for  sale  upon  a  del  credere 
eommiaBion,  B.  in  London  makes  advancea  to  A.  to  be  repaid  out  of  tfie  prooeeds— B.  and  C. 
widi  the  proceeds  purchare  bills  for  A.  vrhidi  they  transmit  to  B.  m  London,  specially  endoraed 
to  him,  and  these  bills,  whilst  they  are  in  B  \  hands,  are  dishonoured.    B.  and  C.  must  bear  tha 
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This  was  an  action  brought  by  (he  plaintiffs,  as  the  assignees  of  Bourman,  a 
bankrupt,  to  recover  1600/.  as  the  balance  of  an  account  widi  the  bankrupt 

Bourman  had  consigned  goods  to  Groning  and  Co.  at  Hamburgh  for  sale,  un- 
der a  dd  credere  commission,  and  being  desirous  of  obtaining  advances  of  mo- 
ney, Groning  in  London  agreed  to  make  such  advances,  for  which  it  was  stipu- 
lated that  he  was  to  be  repaid  out  of  the  proceeds  of  the  consignments.  Gro- 
ning and  Co.,  of  Hambui^h,  had  transmitted  bills  to  the  amount  of  1600/.  to 
Groning  in  London.  These  were  drawn  by  Leman  on  Levy  and  Co.,  and 
were  transmitted  to  Groning  in  London,  and  specially  endorsed  to  him.  Gro- 
ning and  Co.  wrote  to  Bourman,  to  inform  him  of  the  sale  of  the  sugars,  and  of 
the  purchase  of  bills  on  his  account,  which  they  requested  him  to  note  in  con- 
formity when  duly  honoured.  The  bills  were  not  paid  over  to  Bourman  before 
his  bankruptcy,  but  remained  in  the  hands  of  Groning,  in  London,  till  they  were 
dishonoured ;  and  the  question  was,  whether  Bourman's  assignees,  or  Groning 
and  Co.  were  to  bear  Uie  loss  upon  these  bills. 

*GiBBs,  C.  J. — The  question  here  is,  whether  certain  bills,  which  r«Ago 
turn  ut  to  be  unproductive,  were  at  the  risk  of  Bourman  or  of  the  de-  ^ 
fendants.  Bourman  being  desirous  of  selling  goods  at  Hamburgh,  consigns 
them  to  the  house  of  Groning  and  Co.  at  Hamburgh,  to  be  sold  on  a  del  credere 
commission,  and  wishing  to  obtain  advances  on  account  of  these  goods,  an 
agreement  is  entered  into,  by  which  it  is  stipulated  that  Groning,  in  London, 
shall  make  advances  in  Loik(on  to  Bourman,  and  that  he  shall  be  repaid  out  of 
the  proceeds  of  the  consignments.  There  is  no  stipulation  for  any  particular 
modes  of  remittance,  but  merely  that  the  proceeds  shall  be  set  against  the  ad- 
vances by  Groning.  The  whole  of  the  balance  on  the  side  of  the  proceeds  is 
accounted  for,  except  1600/.;  and  therefore  the  whole  question  is,  upon  whose 
account  the  bills  are  to  stand,  no  direction  having  been  given  to  purchase  goods, 
or  to  remit  the  balance  in  any  particular  way  .—Supposing  the  agreement  to  be 
silent  on  the  subject,  as  soon  as  the  agent  is  in  cash  by  the  sale  of  the  consign- 
ments, he  is  answerable  for  the  amount,  and  cannot  dispose  of  it  without  autho- 
rity, and  the  mode  of  disposal  is  at  his  own  risk,  and  he  need  not  pay  it  over 
till  he  is  called  upon. 

After  commenting  upon  all  the  facts  of  the  case,  his  lordship  added : — The 
question  is,  whether  there  grows  out  of  this  transaction  a  right  on  the  part  of 
Groning  and  Co.  to  send  bills  not  at  their  own  risk,  but  at  that  of  Bourman. 
It  has  been  suggested,  that  what  Groning  and  Co.  did  at  ^Hamburgh,  rvogo 
and  what  Groning  did  here,  was  done  in  two  different  capacities;  that  ^ 
what  was  done  at  Hamburgh  was  done  for  the  house,  but  what  was  done  here, 
was  done  by  Groning  in  his  own  individual  capacity;  yon  are  to  judge  of  die 
effect  of  this. 

The  jury,  which  was  a  special  jury  of  merchants,  found  a  verdict  for  the 
plaintiffs. 

Lens  and  Vaughan,  Serjts.,  and  Campbell^  for  the  plaintiffs. 

Shepherd  and  Best^  Serjts.,  and  Richardson^  for  the  defendants. 


iPorft  Atttnmnr  mmA^n* 


REX  V.  The  Inhabitants  of  ECCLESPIELD. 

The  inhabitants  of  a  pariah  pfead  tfiat  the  inhabitants  of  a  paitkniardirtrirt  are  boond  by  pnacriptiflft 
to  repair  all  oommnn  bi^waya,  situate  withm  that  district,  same  and  except  one  common  nigh 
wav  within  the  said  district;  tfie  plea  may  be  supported,  althou^  it  appear  tint  the  ezoeplec 
higoway  is  of  recent  date. 

In  such  a  plea  it  is  unneoesBsiy  to  state  fay  whom  the  excepted  bighwi^  is  r^airable. 
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This  was  an  indictment  against  the  inhabitants  of  the  parish  of  Ecclesfield, 
for  the  non-repair  of  a  road  within  the  parish. 

The  defendants,  after  pleading  prescriptive  obligations  under  which  different 
districts  and  divisions  were  bound  to  repair  different  parts  of  the  road  in  ques- 
tion, with  respect  to  the  residue,  alleged,  that  the  inhabitants  of  a  certain  district 
^3941  *^^  division  in  the  pariah  of  Ecclesfield,  called  Wadsley,  from  time 
•J  whereof  the  memory  of  man  is  not  to  the  oontrarv,  have  repaired  and 
amended,  and  have  been  used  and  accustomed  to  repair  and  amend,  and  of  right 
ought  to  have  repaired  and  amendedt  and  still  of  right  ought  to  repair  and 
amend,  when  and  so  often  as  it  hath  been  or  shall  be  necessary,  such  and  so 
many  of  the  common  highways,  situate  in  the  said  district  or  division  of  Wads- 
ley,  as  would  otherwise  be  repairable  and  amendable  by  the  inhabitants  of  the  said 
parish  at  large,  save  and  except  a  certain  common  highway  in  the  said  district 
or  division  of  Wadsley ^  being  andther  and  different  common  hi^way  from  the 
other  parts  of  the  said  common  highway  in  the  indictment  mentioned  to  be 
ruinous,  dDc;  and  that  the  residue  of  the  said  common  highway  so  alleged  to  be 
ruinous,  Ace,  now  is,  and  during  all  the  time  when  ilie  same  is  alleged  to  be 
ruinous,  te.,'hath  been  situate  in  the  said  district  or  division,  in  the  said  parish 
of  Ecclesfield,  called  Wadsley,  and  would,  but  for  the  said  prescription  or  usage, 
be  repairable  and  amendable  by  the  inhabitants  of  the  said  parish  at  large,  and 
that  by  reason  of  the  premises,  the  inhabitants  of  the  said  district  or  division  of 
Wadsley,  during  all  the  time  last  aforesaid,  ought  to  have  repaired  and  amended, 
and  still  ought  to  repair  and  amend,  the  said  residue,  ^. 

It  appeared  in  evidence,  that  the  road  excepted  in  the  plea  was  not  an  ancient 
road,  but  had  been  formed  about  twenty-five  years  ago,  by  the  commissioners 
under  an  enclosure  act 

*3051  *^^  ^^  objected  on  behalf  of  the  prosecution,  that  die  defendants, 
^  under  the  plea  as  it  was  framed,  were  bound  to  show  that  the  excepted 
road  had  existed  immemorially,  since  it  was  pleaded  as  an  exception  to  an  im- 
memorial obligation,  and  could  not  have  been  an  excepticm  unless  it  had  existed 
immemorially.    But 

Wood,  Baron,  was  of  opinion,  that  the  plea  was  supported  by  the  evidence, 
although  the  exception  might  have  been  stated  more  explicitly. 

Verdict  for  the  defendants. 

Raine^  Richardson,  and  Wiliiams  for  the  prosecution. 

Scarlett  and  Littledale  for  the  defendants. 


In  the  ensuing  term,  WUUams  moved  for  judgmenl  for  the  crown,  non  oHh 
stante  veredicto^  on  the  ground  tliat  the  plea  did  not  state  how  the  road,  which 
formed  an  exception  to  the  prescription,  was  to  be  repaired,  whether  by  the 
inhabitants  of  the  district,  or  by  some  individual  ratione  tenurse.  But  the  court 
held  that  it  was  not  material  to  allege  by  whom  the  excepted  road  ought  to  be 
repaired.(a) 

(a)  Tho  court  granted  a  rule  mn  upon,  anothn  sroandi 


•a96]  •REX  V.  RUSHWORTH. 

A  Ibcged  Older  for  the  purooee  of  obtaining  a  reward  Ibr  the  f^jprehenaion,  dx.  of  a  vagrant  is  not 
•  ibrgeiy  within  the  at  7  G.  12,  c.  22,  unleaa  it  contain  the  requintea  preacribed  by  the  at  17  O. 
9,  c.  5,  ai  5,  ahhoogh  it  is  drewn  in  the  aune  Ibnn  aa  oideri  m  that  coonty  nainOy  hsve  bean 


This  was  an  indictment  against  the  prisoner  under  the  statute  7  G.  2,  c.  t^ 
which  charged  the  prisoner  with  forging,  and  also  in  other  counts  with  utter- 
ing, knowing  it  to  be  forged,  an  order  on  the  treasurer  of  the  West  Riding 
of  the  county  of  York,  for  the  payment  of  money.  The  order  was  set  out  as 
follows : 

VOL.  II.  20 
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"West  riding  1 

of  Yorkshire,  I  "To  the  Treasurer  of  the  said  Riding. 

to  wit.       J 

"  Pay  unto  the  constable  of  Stanley,  in  the  said  Riding,  or  his  order,  the  sum 
of  four  pounds  ten  shillings  for  apprehending  and  conveying  to  the  House  of  cor- 
rection, at  Wakefield,  the  bodies  of  James  Wood,  Mary  Wood,  Thomas  Hall, 
Ann  Hall,  Mary  Ellis,  John  Bentley,  Hannah  Bentley,  Richard  Jones,  and 
Mary  Jones,  as  vagrants,  committed  by  me  7th  day  of  February,  and  sixpence 
for  this  order.     Given  under  my  hand  this  2dd  day  of  March,  1816. 

41.  10*.  6d.  "J.  Taylor." 

By  the  st.  17  G.  2,  c.  5,  s.  5,  it  is  enacted  that  "  If  any  constable,  &c.,  shall 
BO  apprehend  and  convey  such  rogue  or  vagabond,  it  shall  and  may  be  lawful 
for  such  justice  or  justices  to  reward  any  'such  constable  or  other  per-  r^og^ 
son,  by  making  an  order,  under  hand  and  seal,  upon  the  high  or  chief  ^ 
constable,  to  pay  the  sum  of  10*.  to  the  person  so  apprehending  him  or  her 
within  one  week  after  demand  and  producing  such  order,  and  upon  his  giving 
a  receipt  for  the  same ;  and  the  same  shall  be  allowed  or  paid  by  the  treasurer 
of  the  county,  riding,  division  or  liberty,  to  such  high  or  chief  constable,  on  his 
passing  his  accounts  and  delivering  such  order  and  receipt,  and  also  his  own  re- 
ceipt for  the  same,  to  such  treasurer,  and  the  said  justices  at  the  general  or  quartei 
sessions  shall  allow  the  same  to  the  treasurer  in  his  accounts,  upon  his  pro- 
ducing and  delivering  up  the  vouchers  aforesaid." 

Evidence  was  adduced  on  the  part  of  the  prosecution,  to  show  that  in  the 
West  Riding  of  the  county  of  York,  it  had  been  customary  to  make  orders  in  a 
form  similar  to  that  of  the  order  stated  in  the  indictment,  and  that  orders  in 
that  form  had  been  constantly  paid  by  the  treasurer. 

WiUiama  and  Starkie  for  the  prisoner,  objected  that  the  order  in  question 
was  not  an  order  for  the  payment  of  money  within  the  scope  of  the  statute  17 
G.  2,  c.  5,  s.  5,  since,  in  the  first  place,  it  did  not  purport  to  be  under  seal,  and 
was  not  directed  to  the  high  constable  of  the  Riding  as  tlie  act  required ; 
and  that  therefore  the  requisites  of  the  act  not  having  been  complied  with,  the 
instrument,  supposing  it  to  have  been  genuine,  would  have  been  *per-  r««%ga 
fectly  inoperative.  The  defect  was  not  merely  a  collateral  one,  but  was  ^ 
to  be  found  in  the  frame  and  structure  of  the  instrument  itself.  Then  supposing 
the  Stat.  17  G.  2,  to  be  out  of  the  question,  the  case  could  not  fall  within  the 
Stat.  2  G.  2,  since  it  was  nothing  more  than  an  order  by  Mr.  Taylor,  the  ma- 
gistrate, on  Mr.  Lee,  the  county  treasurer,  for  tlie  payment  of  a  sum  over  which 
Mr.  Taylor  had  no  control  or  dominion  whatsoever.  The  only  means  by 
which  the  order  could  be  considered  as  obligatory,  was  the  stat.  17  G.  2,  and 
the  requisites  of  that  statute  not  having  been  complied  with,  the  order,  supposing 
it  to  have  been  genuine,  would  have  been  perfectly  nugatory. 

Hevwoodf  Maude,  and  Hichardaon,  for  the  crown,  contended,  principally, 
that  smce  orders  in  the  form  of  the  order  in  question  had  been  generally  drawn 
and  acted  upon  in  the  West  Riding,  it  was  not  essential  to  bring  the  prisoner 
within  the  statute  that  the  order  should  comply  with  the  requisites  of  the  statute 
17  G.  2,  c.  5;  it  was  sufficient  that  it  pursued  the  usual  form,  and  was  there- 
fore capable  of  being  the  instrument  of  fraud.  It  was  in  fact  an  order  for  the 
payment  of  money  within  the  stat.  2  G.  2 ;  although  it  did  not  strictly  pursue 
the  form  prescribed  by  the  stat.  17  G.  2. 

Batlet,  J. — To  bring  the  case  within  the  statute,  the  order  must  be  such  as 
on  the  face  of  it  imports  to  be  made  by  a  person  who  has  a  disposing  power 
over  the  funds.  In  this  case,  the  party  looking  at  *the  act,  must  have  ^  ^^qq 
knowu  that  the  order  was  not  made  by  one  who  had  a  disposing  power  L  ^^^ 
over  the  funds  in  his  hands.  Mr.  Taylor,  as  an  individual,  had  no  right  to 
make  such  an  order,  and  the  treasurer  had  no  right  to  consider  it  as  an  order 
which  he  was  bound  to  obey.     Mr.  Taylor,  in  his  character  of  a  justice  of  the 
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peace,  had  no  authority  to  make  such  an  order:  if  he  had  any  it  was  derived 
from  the  statute,  but  he  had  no  power  to  make  such  an  order  as  this,  and  if  such 
a  one  had  been  made,  the  treasurer  ought  not  to  have  obeyed  it. 

The  prisoner  was  accordingly  acquitted  on  this  and  another  similar  indict- 
ment, (a) 

Heuwoody  Maudt,  and  Richardson^  for  the  prosecution. 

fFuHams  and  Starkie  for  the  prisoner. 

(a)  See  LockeU'a  case.  Leach,  C.  C.  L.  1 10, 3d  Ed;  Mary  MUeheWs  ease,  fb.  in  not.;  Williams* s 
mse^  ibw  134 ;  A  ▼.  MoffaU,  fb.  4{£);  Clinch's  eass,  ib.  61 1 ;  RuskuHtrth's  ease  difieis  from  most 
of  those  decided  upon  Sie  at  2  G.  ^  c.  'i3,  in  diis  temd,  tliat  &e  order  wu  made  in  the  form  in 
which  such  oiden  had  uaoally  been  made  within  the  West  Riding  of  the  county  of  York;  but  the 
nme  piindple  appties^  nnoe  the  treasurer  was  under  no  obligation  to  obey  such  an  order. 


•400]  *WRIGHT  QUI  TAM  v.  HORTON, 

h  a  qui  tarn  action  the  court  will  after  verdict  direct  a  nmiliter  to  be  entered,  atthougfa  the  objection 

founded  tmon  the  want  of  it  was  taken  at  the  triaL 
A  general  allegation  in  an  action  for  a  penalty  for  acting  as  a  magistrate  without  a  qualification 

loUowing  the  words  of  the  statute,  without  specifying  any  particular  act,  is  good  after  verdict 

This  was  a  qui  tarn  action  against  the  defendant^  to  recover  a  penahy  of 
100/.  for  having  acted  as  a  magistrate  without  a  sufficient  qualification. 

It  was  objected  on  the  part  of  the  defendant,  that  the  court  could  not  proceeci 
in  the  trial  of  the  cause,  inasmuch  as  the  similiter  was  wanting  upon  the  Nisi 
Prius  record,  which  issued  from  the  Court  of  King's  Bench     But 

Wood,  Baron,  proceeded  to  try  the  cause,  and  &e  plaintiff  had  a  verdict  for 
the  penalty. 

Richardson^  in  the  ensuing' term,  having  obtained  a  rule  to  arrest  the  judg- 
ment«  or  to  award  a  new  trial,  and  the  plaintiff  having  obtained  a  rule  nisi  for 
amending  the  record,  by  adding  the  similiter;  it  was  contended  on  the  part  of 
the  defendant,  that  the  defect,  was  not  cured  by  any  of  the  statutes  of  jeofails, 
since  they  did  not  in  general  extend  to  penal  actions,  and  therefore  that  the  case 
of  Harvey  v.  Feake,  Burr.  1793,  was  not  applicable ;  and  the  case  of  Heath  v. 
Walker,  Str.  1 1 17,  was  relied  upon,  where,  upon  a  similar  objection,  the  court 
refused  to  proceed.  The  issue  in  this  case  agreed  with  the  Nisi  Prius  record^ 
and  if  the  roll  was  nght,  but  the  Nisi  Prius  record  wrong,  the  verdict  ought 
«^|-i  *to  be  set  aside,  since  the  judge  had  no  authority  to  try  the  cause;  and 
^  it  was  attempted  to  distinguish  this  case  from  that  of  an  indictment, 
since  there  the  omission  was  the  act  of  the  officer,  but  here  it  was  the  fault  of 
the  plaintiff  who  brought  down  the  record. 

But  the  court  were  of  opinion  that  the  defect  was  amendable,  and  referred 
to  Scaler  v.  Peacock,  Cowp.  407,  Rawbone  v.  Hickman,  Str.  551,  and  Har* 
ris's  ease,  Cro.  J.  502,  which  had  been  cited  by  Littledale  on  the  other  side. 

Richardson  then  objected,  that  the  declaration  was  faulty,  because  it  aUeged 
generally,  that  the  defendant  had  acted  as  a  magistrate,  without  specifying  any 
particular  act  that  he  had  done,  and  referred  to  the  cases  under  ^e  statute  of 
false  pretences. 

Sed  per  curiam  rum  allocatur.  Since  the  objection  is  taken  after  verdict, 
and  the  declaration  pursues  the  words  of  the  statute,  and  even  in  a  penal  action, 
after  verdict,  what  has  been  generally  expressed,  is  presumed  to  have  been  par 
ticularly  proved,  and  a  verdict  will  serve  in  such  an  action,  where  it  would  not 
in  case  of  an  indictment.  Judgment  for  the  plaintiff 
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REX  V.  PYWELL  and  Others. 
An  indictment  wffl  not  lie  for  a  deoeitftd  rapraientation  and  wmnwity  of  the  wondnen  of  a  bona 

This  was  an  indictment  against  the  defendants  for  a  conspiracy  to  cheat  and 
defraud  General  Maclean,  by  selling  him  an  unsound  horse. 

It  appeared  that  the  defendant,  PyweU,  had  advertised  the  sale  of  horses, 
undertaking  to  warrant  their  soundness.  UpoQ  an  application  by  General 
Maclean  at  Pywell*8  stable,  Budgery,  another  of  the  defendants  stated  to  him 
that  he  had  lived  with  the  owner  of  a  horse  which  was  shown  to  him,  and  that 
he  knew  the  horse  to  be  perfectly  sound,  and,  as  the  agent  of  Pywell,  he  war- 
ranted him  to  be  sound.  General  Maclean  purchased  the  horse,  and  took  the 
following  receipt: 

*•'  Reived  of  —  Maclean,  Esq.,  the  sum  of  fifty  guineas,  for  a  rmAt^^ 
gelding  warranted  sound,  to  be  returned,  if  not  approved  of,  within  a  ^ 
week." 

It  was  discovered  very  soon  after  the  sale,  that  the  animal  was  nearly  worth- 
less. The  prosecutors  were  proceeding  to  give  evidence  of  the  steps  taken  to 
return  the  gelding,  when— - 

Lord  Ellbnborodoh  intimated  that  the  case  did  not  assume  the  shape  of  a 
conspiracy;  the  evidence  would  not  warrant  any  proceeding  beyond  that  of  an 
action  on  the  warranty,  for  the  breach  of  a  civil  contract.  If  this  (he  said)  were 
to  be  considered  to  be  an  indictable  otfenee,  then  instead  of  all  the  actions  which 
had  been  brought  on  warranties,  the  defendants  ought  to  have  been  indicted  9» 
cheats.  And  &at  no  indictment  in  a  case  like  this  could  be  maintained,  without 
evidence  of  concert  between  the  parties  to  effectuate  a  fraud. 

The  defendants  were  accordingly  acquitted. 

The  Mtorruy  General  and  Andrews  for  the  prosecution. 

Nolan  and  Sipankie  for  the  defendants. 

See  Wk^aaey's  east,  2  Bair.  1137;  Pinkney*8  east,  EtM,  P.  C.  818;  R.  ▼.  Muno,  2  Sir. 
1137, 7  Mod.  3]5,  R.  Lan^  6  T.  R  665;  R.  v.  Bower,  Cowp.  333. 
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•404j  •CHAMPNEY8  t;.  PECK. 

A  bill  with  an  eDdonomeiit  upon  it,  **  March  4, 1815,  deliveied  a  copy  to  C.  D^ '  which  eDdun»> 
ment  ^  m/wtd  to  be  in  the  band-writing  of  a  deceaaed  derk  of  the  plaintiflTa  (whooe  duty  it 
waa  to  have  delivend  a  copy  of  the  biO)  and  proyed  to  ha^  ezisted  at  tfie  time  of  the  date,  ia 
evitooe  to  prove  th0  dtmry  of  the  bill 

This  was  an  action  of  assumpsit  on  an  attorney's  bill,  and  the  only  question 
was,  whether  a  bill  had  been  delivered  according  to  the  provisions  of  the  statute, 
one  month  before  the  action  was  brought. 

The  action  had  been  commenced  on  the  20th  of  April,  1815.  It  was  proved 
that  Dawling,  a  clerk  of  the  plaintiff,  died  in  November,  1815;  and  a  bill,  con- 
taining the  items  of  the  business  done  by  the  plaintiff  for  the  defendant  waa 
produced,  upon  which  were  endorsed  these  words,  **  March  4th,  1815,  delivered 
a  copy  to  Mr.  Peck,*'  which  were  in  the  hand-writing  of  Dawling. 

Lord  Ellbnborovou  was  of  opinion,  that  it  was  not  sufficient  merely  to 
prove  that  this  endorsement  was  in  the  hand-writing  of  the  deceased  clerk,  with- 
out at  least  showing  that  the  endorsement  had  an  existence  contemporary  with 
the  date. 

Storks,  for  the  plaintiff,  then  adduced  further  evidence,  to  show  that  the  en- 
dorsement existed  at  the  time  whon,  according  to  its  purport,  the  bill  bad  been 
delivered ;  and  also  to  show,  that  it  was  the  business  of  Dawling  to  deliver  the  bill, 
•  ^Ofi1  ^^^  ^^^  *such  an  endorsement  was  usually  made  in  the  common  course 
^  of  business  upon  the  copy  kept. 

Lord  Ellbnborouoh  deeming  this  to  be  primA  /acte  evidence  of  the  due  de- 
livery of  the  bill,  the  plaintiff  had  a  verdict* 

Storks  for  the  plaintiff. 

The  cause  was  undefended. 


ALDEESON  and  Another  t;.  CLAY. 

Lb  an  action  against  one  of  aeveral  membera  of  a  aodecy  eatablisbed  under  a  deed  of  oo-partnenhip 
far  gooda  simptied  to  the  society,  the  defendant  may  be  proved  to  be  a  partner  by  parol  evidenoe 
without  prooucing  fliedeed.  And  theentrie*  in  abook  containing  a  leooxd  of  the  pmoeedings  of 
the  oocietty  prodaoed  at  the  meetinai,  and  ofoi  to  the  inapection  of  all  the  memben,  are  admia- 
aifale  in  evidence  against  the  defendant,  after  he  haa  been  proved  by  a  i 


roftheaodbtj. 

This  was  an  action  of  assompeit  for  goods  sold  and  delivered. 

The  plaintiffs  were  manafiBM^torers  of  leaden  pipes,  and  the  action  was  brought 
against  Clay,  the  defendant,  as  a  member  of  a  society  of  persons,  associated 
under  the  name  of  the  Gosport  and  Forton  Water- Works  Company,  for  the 
value  of  leaden  pipes^  supplied  to  them  to  the  amount  of  467/.  10s. 

The  plaintiffs  proved  by  oral  evidence,  that  a  company  existed  under  the  de- 
*4061  ^^'"^'^^o'^  ^^  ^®  ^Gosport  and  Forton  Water- Works  Company,  and  that 
^  the  defendant  was  a  member  of  the  society,  and  that  Nicholson,  who 
was  also  a  member  of  the  society,  had  ffiven  orders  by  a  letter  (which  was  pro* 
dnced  and  read)  to  the  plaintiffs,  to  send  the  leaden  pipes  in  quesition  on  account 
of  the  company.  It  was  also  proved  that  the  defendant.  Clay,  had  attended  se- 
veral meetings  of  tlie  society,  and  had  acted  as  chairman,  and  that  the  course 
was  for  the  clerk  of  the  society  to  take  the  minutes  of  the  proceedings  which 
took  place  at  each  meeting,  and  afterwards  to  enter  them  in  a  book,  which  was 
submitted  to  the  inspection  of  the  society  at  the  next  meeting,  when  it  was  laid 
open  on  the  table,  and  was  accessible  to  all  who  attended  the  meeting.  It  ap- 
peared that  the  minutes  had  usually  been  taken  by  Sloper,  the  clerk,  to  the  so- 
ciety, and  had  been  entered  in  the  book  by  his  clerk,  (who  was  called  as  a  wit* 
ness  from  time  to  time.  It  appeared  also,  that  there  was  a  deed  of  co-partner^ 
ship)  which  was  in  the  hands  of  Fisher,  the  present  derk ;  but  this  deed  waa 
not  produced. 

It  was  proposed  to  read  entries  contained  in  the  book,  in  order  to  show  that 

O 
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the  order  given  by  Nicholson  had  been  authorized  by  the  society,  and  conse- 
quently to  establish  the  liability  of  the  defendant  (who  had  not  pleaded  in 
abatement)  in  the  present  action. 

Scarlett,  for  the  defendant,  objected,  that  in  order  to  establish  the  fact  of  tlie 
defendant's  being  a  *member  of  the  society,  the  deed  of  co-partnership,  r^^/y- 
which  was  in  the  hands  of  Fisher,  ought  to  have  been  produced,  and  that  ^ 
no  entry  in  the  book  could  be  read  against  the  defendant,  without  proof  that  he 
had  authorized  it;  and  that  he  could  not  be  bound  by  the  entries  copied  by  a 
clerk  in  Sloper's  office,  without  showing  some  authority  by  him  to  make  such 
entries,  or  some  recognition  of  them  after  they  had  been  made. 

Lord  Ellen  BOROUGH. — It  has  been  proved  that  the  defendant  was  present  at 
three  meetings,  and  a  witness  has  stated  that  he  is  a  proprietor:  this  evidence 
makes  him  privy  to  the  acts  of  the  society  to  which  he  belongs ;  and  his  part- 
nership having  been  once  established,  a  book  containing  the  records  of  the  so- 
ciety, and  which  it  appears  was  open  to  the  inspection  of  every  member,  is  evi- 
dence against  him. 

Several  entries  from  the  book  were  then  read,  from  which  it  fully  appeared 
that  the  order  by  Nicholson  had  been  authorized  by  the  society. 

Verdict  for  the  plaintiffs. 

Topping,  Marryatt,  and  Long,  for  the  plaintiffs. 

Scarlett  and  Spankie  for  the  defendanU 


*IN  THE  KING'S  BENCH.  [hos 
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HARTLEY  v.  HITCHCOCK. 

A.  having  repaired  a  camaffe  for  B.,  allowa  him  to  take  it  away  fiom  time  to  time;  he  cannot 
afterwards  detain  it  for  the  amount  of  the  repairs:  neither  can  he  detain  it  upon  a  daim  for 
standage,  without  an  expveas  contract  to  pay  for  standage,  or  unless  the  owner  leaves  it  upon  the 
premises  beyond  a  reaacuiahle  time  after  notice. 

This  was  an  action  of  trover,  brought  to  recover  the  value  of  a  tilbury. 

The  defendant  was  a  coach-maker,  and  the  plaintiff  had  sent  his  tilbury  to 
him  to  be  repaired.  After  the  repairs  had  been  completed,  the  tilbury  remained, 
by  the  permission  of  the  defendant,  in  his  yard,  and  the  plaintiff  had  frequendy 
taken  it  out  of  tlie  yard  and  returned  it.  At  the  expiration  of  two  months  the 
defendant,  on  the  12th  of  October,  refused  to  permit  the  plaintiff  to  take  away 
the  tilbury,  unless  he  paid  for  the  standage  for  two  months,  at  the  rate  of  two 
shillings  per  week,  and  also  the  amount  of  the  repairs,  for  which,  it  was  stated, 
the  plaintiff  had  given  a  bill  of  exchange,  which  would  be  due  on  the  23d  of 
October.  The  plaintiff  tendered  him  one  shilling  and  sixpence  per  week  for 
the  standage. 

Storks,  for  the  defendant,  contended  that  he  had  a  right  to  detain  the  tilbury 
tor  the  repairs,  and  *also  for  the  standage  at  the  rate  of  two  shillings  per  p^^/^g 
week,  supposing  that  sum  to  be  no  more  than  a  reasonable  compensation.  ^ 

Lord  Ellenborough.— The  defendant,  after  the  repairs  were  completed,  re- 
anquished  his. possession,  and  could  not  afterwards  detain  for  the  amount  of  the 
repairs.  With  respect  to  the  standage,  there  can  be  no  legal  claim  for  it,  with- 
out an  express  contract  between  the  parties,  or  unless  the  owner  has  left  his 
property  on  the  premises  beyond  a  reasonable  time,  and  after  notice  has  been 
given  to  him  to  remove  it.  Verdict  for  the  plaiatifft 

BoUand  for  the  plaintiff. 

Storks  for  the  defendant. 
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DAX  V.  WARD. 

It  ■  no  mswer  to  an  actiGn  on  an  aXUtntey'a  bill  for  proBecixting  a  aoit  for  fbe  defendant,  that 
no  benefit  has  been  derx^red  by  the  defendant,  where  the  feilure  does  not  result  wholly  from  the 
plamtifira  negligenoe,  but  partly  from  accident 

This  waB  an  action  on  an  attorney's  bill,  and  the  ground  of  defence  was  neg- 
ligence. 

The  plaintiff's  case  having  been  launched,  it  appeared  on  the  part  of  the  de- 
•AiAl  ^<^Q^^"^  ^^^  *  Williamson  being  indebted  to  him,  he  employed  the  pre- 
■^  sent  plaintiff  to  commence  an  action.  The  writ  was  sued  out  in  a  wrong 
name^  and  a  declaration  de  bene  esse  having  been  filed,  Williamson  pleaded  in 
abatement,  and  the  plaintiff  replied  that  he  was  known  by  the  one  name  as  well 
as  by  the  other.  A  person  of  the  nadie  of  Kelly  had  been  a  servant  of  the  pre- 
sent plaintiff,  and  it  was  expected  that  he  would  prove  an  admission  on  t};e  part 
of  the  defendant  as  to  his  name,  which  would  establish  the  plaintiff's  case. 

On  the  9th  of  December,  Dax  wrote  to  Kelly  to  procure  his  attendance  in 
court  on  the  II th,  when  the  cause  was  expected  to  be  tried.  Neither  the  plain- 
tiff nor  Kelly  attended  on  the  ilth,  when  the  cause  was  called  on,  and  a  verdict 
was  given  against  the  present  defendant. 

Scarlett  contended,  that  since  the  present  defendant  had  derived  no  bene- 
fit from  the  services  of  the  plaintiff,  the  latter  was  not  entitled  to  recover. 

Lord  EllbKborouoh. — There  were  in  this  case  other  circumstances  condu- 
cing to  the  loss  of  the  cause,  uidependent  of  the  conduct  of  the  plaintiff;  and  it 
would  break  in  upon  the  general  rule  to  admit  this  to  be  a  defence  to  the  action. 

The  presence  of  the  attorney  upon  the  trial  of  the  cause  would  not  have  been 
essential,  provided  the  witness  had  been  there.  The  plaintiff  acted  under  the 
•II  n  ^^P^^^on  that  the  letter  would  have  reached  *the  witness,  and  procured 
-I  his  attendance  upon  the  trial,  although,  unfortunately,  it  turned  out  other- 
wise. Verdict  for  the  plaintiff. 

Topping  and for  the  plaintiff. 

Scarlett  for  the  defendant. 

See  Temvfer  v.  AtLagMan,  2  N.  R.  136;  Gunter  v.  Clayton,  2  Lev.  85;  Johnston  ▼.  Alston 
1  Camph.  176;  BaikU  v.  CkandleMs,  3  Cai^  17;  Compton  v.  ChandleMs,  3  CampU  19. 


DOE  on  the  Demise  of  TAYLOR  v.  JOHNSON. 

A  fcaae  contains  a  proviao  fiv  le-entiy,  in  case  the  rent  aball  be  twen^-one  days  in  aixear,  and  there 
duJl  be  no  anflSoent  distress  on  tlie  premises;  the  landlord,  who  djstrains  before  the  expiration  of 
the  twenty-one  days,  but  continues  in  possessian  of  the  distress  uprn  the  premises  until  the  expi- 
latian  of  tvrenty-oie  days,  does  not  thereby  waive  liis  right  of  recently. 

This  was  an  action  of  ejectment  brought  on  a  clause  of  proviso  for  re-entry, 
in  case  the  rent  should  be  twenty-one  days  in  arrear,  and  there  should  be  no 
sufficient  distress  on  the  premises.  A  distress  was  made  on  the  16th  of  Octci- 
ber,  and  the  landlord  (the  lessor  of  the  plaintiff)  continued  in  possession  until  the 
2l8t  of  October:  the  forfeiture  for  nonpayment  accrued  on  the  20th  of  October, 
and  the  demise  in  the  declaration  was  laid  on  the  28th. 

V.  Imwcs^  for  the  defendant,  contended,  that  the  lessor  of  the  plaintiff,  by 
*412l  ^^o^^^i^^i^'^  ^^  possession  of  *the  goods  after  the  20th,  had  thereby  ac- 
^  knowledged  an  existing  tenancy,  and  waived  the  forfeiture. 

Campbell^  for  the  plaintiff,  contended,  that  since  there  was  no  sufficient  dis- 
tress on  the  premises,  the  breach  in  nonpayment  of  rent  was  a  continuing  one 
op  to  the  28th  of  October,  the  day  of  the  demise,  and  that,  consequently,  tlie 
right  to  re-enter  remained  entire  up  to  that  time. 

l^rd  Ellenborouoh. — The  only  question  is,  whether  by  the  act  of  distrain- 
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ing  and  continuing  in  possession  the  forfeiture  was  waiTed.(a)  A  right  which 
hsid  accrued  at  the  time  of  the  distress  might  have  heen  waived  by  it,  but  the 
party  is  not  estopped  by  it  as  to  any  right  which  accrued  subsequently. 

Verdict  for  the  lessor  of  the  plaintiff. 

Campbell  for  the  plaintiff. 

F.  Lawes  for  the  defendant, 

(a)  See  Zoueh  on  ike  demue  rf  Ward  v.  WUUnfoU,  1  H.  B.  311,  where  it  was  held,  that  t 
distreas  taken  fin:  mnt  aoonied  subsequently  to  the  ezpiiatioD  of  the  notioe  to  quit,  was  a  vniva  of 
the  notioe:  but  (semble)  if  the  disliesB  had  been  for  rent  which  accrued  previous  to  the  time  of 
quitting,  aooording  to  the  notioe,  the  notioe  would  not  have  been  waived,  per  Wilson,  J.  1  H.  Bi.  312. 
See  Doe  v.  Batun,  Cowp.  343;  Qodrighl  v.  C^dwmt,  6  T.  R.  919,  and  8  T.  R.  161,  n. 


*MARTIN  V.  BELL  and  Another,  Sheriff  of  MIDDLESEX.    [MIS 

In  Older  to  charge  the  Aeriff  with  tiie  act  of  tiie  bailiff;  in  an  action  for  extoftian,  it  is  not  sufficient 
to  produce  a  copy  of  the  precept  with  the  bailiff's  name  endoned  upon  it,  altfiough  the  riinriff 
has  returned  cefti  earpuMt  the  plamtiff'  in  such  case  must  either  produce  the  wanant,  or  prove 
some  recognition  of  the  act  of  the  bailiff  by  the  dbexiff 

But  it  is  not  essential  in  such  case  to  produce  the  warrant,  the  privity  between  the  dberiff  and  die 
bailiff  ma;^  be  proved,  by  showing,  that,  upon  the  anest,  a  bail  bond  was  executed  and  ddivered 
to  the  baimf,  who  returned  it  to  the  dienfl^  upon  wiiieh  the  latter  made  his  return  of  erpt  corpus. 

This  was  aa  action  against  the  defendants,  as  late  sheriff  of  Middlesex,  for 
an  offence  alleged  to  have  been  committed  undei  the  statutes  23  H.  6,  c.  9,  and 
the  32  G.  2,  c.  28. 

The  declaration  alleged  that  the  defendants,  as  sheriff  of  Middlesex,  arrested  the 
present  plaintiff  on  a  precept  directed  to  them,  at  the  suit  of  one  Emmott,  and 
that  after  arresting  the  plaintiff,  they  took  from  him  the  sum  of  fifteen  guineas, 
for  giving  time  tiU  next  day  for  die  execution  of  a  bail  bond.  The  second 
count  charged  them  with  taking  and  receiving  the  sum  of  fifleen  guineas  for  de- 
taining the  plaintiff  until  he  found  bail,  and  alleged  diat  the  said  sum  of  fifteen 
guineas  was  a  larger  sum  than  was  by  law  allowed  for  the  cause  aforesaid. 

Another  count  charged  the  defendants  witli  taking  and  receiving  the  like  sum 
for  arresting  and  taking  the  plaintiff. 

The  declaration  contained  also  many  other  counts. 

*It  was  stated  and  proved  on  the  part  of  the  plaintiff,  that  he  had  been  r^AtA 
arrested  by  Withers,  a  sheriff's  officer,  upon  a  bill  of  Middlesex,  at  the  ^ 
suit  of  Walter  Emmott,  and  taken  to  a  spunging-house,  Mr.  Farmer,  a  friend  of 
the  (present)  plaintiff *s,  was  then  in  the  country ;  and  it  was  agreed  upon  be- 
tween the  plaintiff,  Mr.  Eicke,  his  solicitor,  and  Withers ;  that  a  bail  bond  should 
then  be  executed  by  the  plaintiff  and  Mr.  Eicke,  and  that  another  bail  bond 
riiould  also  be  executed  by  the  plaintiff,  whieh  was  to  be  afterwards  also  exe- 
cuted by  Mr.  Farmer;  and  that  upon  the  execution  of  the  latter  bond  by  Mr. 
Farmer,  the  former  bond  should  be  canc^ed.  To  induce  the  officer.  Withers, 
to  accede^  to  this  arrangement,  the  sum  of  fifleen  guineas  was  paid  him  by  the 
plaintiff;  and  upon  the  taking  and  receiving  of  this  sum,  the  present  action 
against  the  sheriff  was  founded. 

In  order  to  connect  the  act  of  Withers,  the  officer,  with  the  sheriff,  the  plain- 
tiff gave  in  evidence  an  examined  copy  of  the  precept  to  the  sheriff,  with  the 
sheriff's  return  endorsed  upon  it.  By  this  precept,  the  sheriff  was  com- 
manded to  take  the  body  of  the  plaintiff  in  the  usual  form,  and  the  sheriff  had 
made  a  return  of  cepi  corpus.  It  also  appeared  from  this  copy,  that  the  names 
of  Withers  and  Sheldon  had  been  written  upon  the  precept.  The  plaintiff  had 
served  the  defendant  with  notice  to  produce  the  warrant. 

Upon  the  examination  of  Mr.  Burchell,  from  the  sheriff's  office,  it  appeared 
that  it  was  the  usual  ^course  to  endorse  upon  every  warrant,  before  it  rvjie 
was  issued,  the  name  of  the  officer  by  whom  it  was  to  be  executed;  ^ 
and  that  the  constant  practice  was,  that  a  warrant,  if  unexecuted,  was  returned 
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by  the  bailifi*  to  the  sheriff^s  office;  but  that  if  the  warrant  was  executed,  the 
bailiff  kept  it  for  his  own  justification,  and  merely  returned  to  the  sheriff  a  me- 
morandam  of  what  had  been  done  under  the  warrant,  from  which  the  sheriff 
made  his  retam. 

The  Attorney  General  for  the  plaintiff,  upon  this  evidence,  proposed  to  give 
parol  evidence  of  the  warrant,  ana  to  prove  the  arrest  by  Withers,  and  the  sub- 
•eqaent  transactioa.  He  contended  that  he  was  entitled  to  do  this,  since  it  was 
the  duty  of  the  sheriff  to  receive  back  the  warrant  from  the  bailiff  afler  its  exe- 
cution, in  order  to  make  his  return  to  the  court;  this,  it  appeared,  was  constantly 
done  where  the  warrant  had  not  been  executed,  and  it  was  much  more  neces- 
sary that  the  executed  warrants  should  be  returned,  than  those  which  had  not 
been  executed.  He  also  contended  that  the  sheriff,  by  his  return  of  cepi  corpus^ 
had  recognised  the  act  of  the  bailiff.     But 

Lord  Ellbnborodgh  was  of  opinion,  that  the  plaintiff  was  not  entitled,  under 
these  circumstances,  to  give  parol  evidence  of  the  warrant;  and  that  it  was  ne« 
cessary  either  to  produce  the  warrant,  or  to  show  some  recognition,  on  the  part 
of  the  sheriff,  of  the  agency  of  Withers. 

*4161       *^     plaintiff  then  proved  notice  to  the  sheriff  to  produce  the  bail 
-J  bonds,  which  had  been  executed  and  delivered  to  Withers;  and  he  also 
proved,  that  one  of  these  had  been  returned  to  the  sheriff,  upon  which  he  had 
made  his  return  of  cepi  corpus. 

Topping  and  Holt  for  the  defendant,  objected  that  this  was  not  sufficient 
evidence  for  the  purpose  of  charging  the  sheriff  with  the  acts  of  Withers :  in 
order  to  prove  the  agency  of  the  latter,  the  warrant  itself  ought  to  be  produced ; 
and  Withers  himself  being  dead,  application  ought  to  have  been  made  to  his 
representatives,  in  order  to  the  production  of  tlie  warrant;  and  that  the  evidence 
which  had  been  offered  was  mere  secondary  evidence,  and  inadmissible  for  the 
purpose  of  proving  the  agency  of  the  bailiff;  and  the  case  of  Drake  v.  Sykes^ 
7  T.  R.  113,  was  cited,  where  it  had  been  held  that  the  privily  between  the 
bailiff  and  the  sheriff  must  be  established  by  the  best  evidence,  and  the  language 
of  Mr.  J.  Lawrence  in  that  case  was  adverted  to,  particularly  where  he  says,  **  I 
have  always  understood  it  to  be  necessary  to  produce  the  warrant,  to  show  the 
relation  between  them." 

Lord  Ellenborouoh  was  of  opinion,  that  this  evidence  was  sufficient  to 
prove  the  agency  of  Withers,  unless  it  could  be  shown  that  some  other  person , 
was  the  auAorized  agent  of  the  sheriff;  the  bail  bond  had  been  returned  to  the 
sheriff,  and  he  had  returned  cepi  corptu^  but  he  could  not  take  the  fruits  of  the 
*4171  ^^^^^^  ^y  Withers,  without  adopting  *hi8  act.  With  respect  to  the  lan- 
J  guage  used  by  Mr.  J.  Lawrence,  the  warrant  was  one  medium  by  which 
the  privity  of  the  sheriff  with  the  act  of  the  bailiff  might  be  established,  but  it 
was  not  the  only  one. 

Evidence  of  die  arrest  and  subsequent  transactions  was  then  admitted;  and 
it  was  further  proved,  that  the  only  fee  allowed  to  the  bailiff  upon  an  arrest,  was 
half  a  guinea  in  London,  and  one  guinea  in  Middlesex,  for  the  caption,  and  that 
nothing  beyond  the  amount  of  the  stamp  was  allowed  upon  the  bail  bond, 

It  appeared  that  no  table  of  fees  had  been  appointed  by  the  judges. 

The  plaintiff  had  a  verdict  for  a  penalty  of  50/.  under  the  st.  32  6.  $8,  c.  28^ 
apon  the  second  count,  subject  to  the  opinion  of  the  court,  upon  a  special  case. 

The  Jlttomev  General  and  Ross  for  the  plaintiff. 

Tapping  wm  Halt  for  the  defendant. 

SeeJlfaiiAiv.<SIad0,3N.R.59.    BoidBro  r.  Mo»99,  B  T.  SL  417. 
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*J£NKINS  and  Another  t;.  BLIZARD  and  Another.  [*418 

A  written  notioe  of  die  dinolatian  of  a  peitnenhip  reciting  tiie  diasolutiai,  and  signed  far  Ifae  pai^ 
ties  in  cider  to  its  insertion  in  the  ganite,  may  be  read  in  evidaxre  to  prove  notice  of  the  diarafai- 
tion,  although  it  has  not  been  itao^ied. 

Proof  of  the  inaertiGn  of  nich  notioe,  althoa^  bat  once  in  a  newroaper  taken  in  by  the  party  aoughi 
to  be  ailected  by  the  notice,  and  left  at  his  house  in  the  usiuJ  course,  is  eridoioe  to  be  left  to  a 
jury,  widioQt  strict  proof  that  the  paper  ever  reached  the  party.  But  the  moat  usual  and  prudent 
oourae  in  such  caaea  is  to  gi\e  notioe  by  a  cixcular  letter. 

This  was  an  action  by  the  plaintiflfs,  who  were  warehousemen,  against  the 
defendants,  Richard  Blizard  and  Alexander  Blizard,  on  a  bill  of  exchange,  dated 
August  the  20th,  1816,  drawn  by  the  plaintiffs  on  the  defendants  for  the  sum  of 
461,  4s.  3d.  payable  two  months  after  date,  and  accepted  by  Richard  Blizard. 

The  bill  had  been  drawn  on  account  of  goods  alleged  to  have  been  supplied 
by  the  plaintiffs  to  the  defendants,  as  partners ;  and  the  defence  was,  that  pre- 
^vious  to  the  supply  of  these  goods,  viz.  on  the  26th  of  December,  1815,  the 
partnership  which  had  previously  existed  between  Richard  Blizard  and  Alex- 
ander Blizard,  had  been  regularly  dissolved. 

On  the  part  of  the  plaintiffs  it  appeared,  that  the  pass  book,  in  which  the 
goods  to  be  supplied  by  them  to  the  defendants  had  been  entered  by  the  plain- 
tifl's  clerk,  had  been  sent  as  usual  when  the  goods,  for  which  the  present  bill 
was  drawn,  had  been  supplied ;  and  that  no  alteration  had  been  made  in  the  title 
of  the  book,  which  purported  to  belong  to  Blizard  and  Co.  It  also  appeared 
that  *the  words  Blizard  and  Go.  still  remained  as  before  in  front  of  the  r^^iQ 
defendant's  shop.  ^ 

In  order  to  affect  the  plaintiffs  with  notice  of  die  dissolution  of  partnership, 
the  defendants  first  proposed  to  read  the  following  written  notice,  signed  by  the 
defendants,  which  had  afterwards  been  inserted  in  the  Gazette. 

•*  December  26,  1815. 

**  Take  notice,  that  the  partnership  between  us  hath,  on  and  from  this  date* 

been  dissolved  by  mutual  consent,  Alexander  Blizard  having  retired  therefrom. 

« nr*  V     J     ^  Richard  Blizard, 

"  ^«'"'"  *""  '»»"''''•  i  Alexander  Blizanl." 

Topping,  for  the  plaintiffs,  objected  that  this  notice  contained  in  effect  an 
« agreement  to  dissolve  the  partnership,  and  therefore  that  it  could  not  be  read  in 
evidence  without  having  been  first  stamped  with  an  agreement  stamp.  And  he 
referred  to  the  case  of  May  v.  Smith,  1  Esp.  283,  where  Lord  Kenton  was 
said  to  have  held,  that  the  instructions  for  advertising  a  dissolution  of  partner- 
ship in  the  Gazette  could  not  be  read  to  prove  the  dissolution,  without  an  agree- 
ment stamp.     But 

Lord  Ellebtborough  held,  that  in  this  case  a  stamp  was  unnecessary,  since 
the  instrument  did  not  purport  to  be  an  agreement  for  the  dissolution  of  pari- 
iBcrship,  but  a  mere  recital  that  the  partnership  had  already  been  dissolved. 

*The  notice  in  the  Gazette  was  then  read.  r*420 

The  defendants  proved  that  a  similar  advertisement  had  been  inserted  ^ 
once  in  the  Morning  Chronicle  of  the  27th  of  December,  and  also  that  the 
l^intiffs  took  in  the  latter  paper,  which  the  newsman  stated  to  have  been  deli- 
vered in  the  usual  course  to  some  person  at  the  house  of  the  plaintiffs. 

Topping  objected  that  this  evidence  did  not  entitle  the  defendants  to  have  this 
advertisement  read ;  the  notice  had  been  advertised  in  the  Morning  Chronicle 
once  only,  and  it  did  not  appear  that  this  individual  paper  had  ever  reached  the 
plaintiffs. 

Ix>rd  Ellenborough  was  of  opinion  that  it  was  admissible,  and  referred  to 
the  case  where  a  party  was  sought  to  be  affected  with  Lotice  of  an  advertise 
ment  contained  in  a  weekly  provincial  paper;  in  that  case  the  paper  was  not 
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only  delivered  at  the  house,  bat  the  party  was  seen  to  read  it  His  lordship 
^ded,  that  he  shoold  leave  it  to  the  jury  to  say,  whether  the  attention  of  a 
tradesman,  in  reading  a  newspaper,  was  not  likely  to  be  attracted  by  notices  of 
the  dissolution  of  partnerships,  to  which  the  attention  of  others  might  not  be 
directed.  His  loitlship  afterwards  leA  it  to  the  jury  to  say,  whether  under  all 
the  circumstances  of  the  case,  the  plaintiffs  had  actually  received  notice  of  the 
«4211  <li^^^u^^<>*  observing,  that  in  such  cases  the  usual  and  most  ^prudent 
•J  course  was  to  send  circular  letters  to  all  with  whom  the  parties  had 
dealings.  Verdict  for  the  plaintiffs. 

Tapping  and  Peake  for  the  plaintiff<i. 

Scarlett  and  Comyn  for  the  defendants. 


KING  V.  FORD. 

A  f^KwJnwwter  who  pennitB  an  infant  pupil  under  his  care  to  make  use  of  fire-woik%  is  responsibk 
b  an  action  fiir  the  mifldiief  which  ensues. 

But  if  Ifae  dedaretion  allege  that  the  defendant  (in  such  an  action)  delivered  the  fira-works  to  the 
nmil,  and  cauanl  and  procured  them  to  be  delivered  to  him,  and  it  turn  out  that  although  the 
defendant  had  perautted  the  use  of  fire-works  by  his  pupils,  that  the  fire-woika  from  which  mi»> 
chief  resulted  had,  in  iiict,  been  delivered  to  the  pupil  by  another  penon  without  the  authority  or 
knowledge  of  tbB  defendant,  the  variance  will  be  fiiaL 

This  was  an  action  on  a  special  assumpsit,  brought  by  the  plaintiff  against 
the  defendant,  (who  kept  a  school  at  Brixworth)  for  having,  contrary  to  his  duty 
and  undertaking,  delivered,  and  caused  to  be  delivered,  to  an  infant  son  of  the  plain- 
tiflTs,  certain  fire- works,  and  for  having  suffered  him  to  retain  the  same,  by  the 
explosion  of  which  the  plaintiff's  son  was  much  wounded  and  injured,  and 
whereby  the  plaintiff  was  put  to  great  expense  about  liis  cure,  &o. 

The  declaration  contained  three  special  counts,  in  each  of  which  it  was  al- 
leged, that  the  defendant  had  delivered,  and  caused  and  procured  to  be  delivered, 
certain  iire-works  to  the  plaintiff's  infant  son,  and  had  suffered  and  permitted 
him  to  retain  the  same  in  his  possession. 

*4221  *It  appeared  that  on  the  4th  of  November,  1814,  the  defendant  had 
-*  promoted  a  subscription  amongst  his  scholars,  of  whom  the  plaintiff's 
son  was  one,  for  the  purchase  of  fire-works  to  be  used  on  the  evening  of  the 
next  day,  the  5th  of  November.  The  plaintiff's  son  was  not  a  subscriber,  and' 
on  the  day  following  the  fire-works  were  distributed  amongst  the  subscribers. 
The  defendant  had  invited  several  persons  to  his  house  to  see  the  display, 
and  amongst  others  a  Mr.  Phillips,  who  seeing  that  the  plaintiff's  son  had  not 
been  supplied  with  any  fire- works,  gave  him  a  dozen  of  squibs,  which  he  de- 
posited in  his  breeches  pocket.  Soon  af\er  this,  a  school-fellow  came  behind 
him  and  wilfully  set  fire  to  the  whole  dozen,  the  explosion  of  which  lacerated 
his  thigh,  and  injured  him  so  seriously,  that  he  remained  under  a  surgeon's 
hands  for  eleven  weeks  aAerwards. 

Lord  Ellenborouoh,  upon  this  evidence,  was  of  opinion  that  since  the  de- 
claration, in  every  count,  charged  the  defendant  with  having  actually  delivered 
the  fire-works,  or  caused  them  to  be  delivered  to  the  plaintiff's  son,  it  was  in- 
cumbent upon  the  plaintiff  to  prove  an  actual  delivery  by  the  defendant,  or  at 
least  to  show  that  the  fire- works  had  been  delivered  by  the  defendant's  authori- 
ty. His  lordship  intimated,  that  under  another  form  the  action  would  have 
been  maintainable ;  and  regretted  that  the  difiiculty  arising  from  the  present  form 
of  the  declaration,  could  not  be  surmounted,  particularly  since  so  many  calami- 
*4%al  ^"^^  ^"^  ^^^"  ^^^^  accidents,  *had  lately  occuired,  from  allowing  such 
-I  practices  at  public  schools.  His  lordship  thought  it  proper  to  state  his 
opinion,  that  if  a  master  of  a  school,  knowing  that  fire-works  would  be  used 
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were  to  be  guilty  of  negligence  in  not  preventing  the  lue  of  them,  he  would  be 
amenable  for  the  consequences. (a^  Plaintiff  non-suited. 

Toppings  MarryatU  and  Sfonlde  for  the  plaintiff. 

The  Attorney  General  ana  Gumey  for  the  defendant 

(a)  8n  the  atat  9  and  10  W.  3,  c.  7. 


&(ttftig0  at  VSmmimttv* 


MAYHEW,  Gent.  v.  BOYCE. 

If  the  driver  of  a  carriage  upon  a  public  rottd  mav  adopt  eitber  of  two  cooram,  one  of  which  it 
safe  and  ttie  other  hazardous,  ana  he  elects  the  nitter,  he  is  inponsible  for  the  mischief  wfaidi 
ensuesd — And  he  cannot,  in  suidi  case,  insist  upon  the  iact  that  he  kept  to  his  own  side  of 
the  road. 

This  was  an  action  on  the  case,  which  was  brought  by  the  plaintiff,  to  re- 
cover a  compensation  in  damages  for  an  injury  occasioned  by  the  negligence 
of  the  defendant's  agent. 

*The  plaintiff  was  a  passenger  by  a  public  coach,  called  the  Phcenix,  r»^24 
from  London  to  Brighton,  and  the  defendant  was  one  of  the  owners  of  ^ 
another  public  coach,  from  London  to  Brighton  called  the  Dart. 

It  appeared  that  the  PhoBuix  being  before  the  Dart,  in  the  night  time,  the 
driver  of  the  latter  attempted  to  pass  the  Phcenix  at  the  top  of  a  hill,  and  just  ae 
the  latter  was  about  to  turn  an  angle  in  the  road  to  the  left.  Many  witnesses 
were  called  on  the  part  of  the  plaintiff,  to  show,  that  in  consequence  of  the  neg^ 
ligence  of  the  driver  of  the  Dart  whilst  making  this  attempt,  the  Phoenix  was 
overturned  by  a  violent  impulse  from  the  Dart,  and  that  the  plaintiff,  who  was 
an  outside  passenger,  had  sustained  serious  injury  in  consequence  of  his  fall. 

The  case  attempted  to  be  established  on  the  part  of  the  defendant  was,  that 
at  the  time  when  the  driver  of  the  Dart  attempted  to  pass  the  Phoenix,  the  road 
was  twentynseven  feet  wide,  and  the  Phoenix  being  about  three  feet  from  the 
led  hand  side  of  the  road,  there  was  a  space  of  seventeen  feet  wide  to  the  right 
of  the  Phoenix,  which  was  amply  sufficient  to  have  allowed  of  the  safe  passage 
of  the  Dart,  without  injury  to  the  Phoenix ;  and  that  no  accident  could  have 
happened,  if  the  leading  horses  of  the  Phoenix  had  not,  whilst  the  Dart  was  in 
the  act  of  passing,  been  driven  in  an  oblique  direction  from  the  left  to  the  righ; 
side  of  the  road.  It  was  therefore  contended,  that  since  the  accident  happened 
in  consequence  of  the  Phoenix  having  *been  driven  in  an  oblique  direc-  r«^o{- 
tion  from  the  left  side,  which  ought  to  have  been  kept,  towards  the  ^ 
right,  the  accident  was  not  to  be  attributed  to  the  conduct  of  the  driver  of  the 
Dart,  and  that  the  action  therefore  was  not  maintainable.  It  appeared,  however, 
that  the  situation  of  the  Phopnix  had  been  seen  for  some  time  before  the  Dart 
came  up,  and  that  the  driver  of  the  Dart  might,  by  driving  nearer  to  the  right 
side  than  he  did,  have  effectually  guarded  against  the  mischief. 

Lord  Ellbnborouoh. — This  is  decisive  of  the  case;  if  it  be  practicable  to 
pursue  a  course  which  is  safe,  and  you  follow  so  closely  upon  the  track  of  ano* 
ther  that  mischief  may  ensue,  you  are  bound  to  adopt  the  safe  course.  This  is 
the  principle  which  is  always  acted  upon  in  cases  of  injuries  done  to  ships 
at  sea.  In  point  of  law,  it  wovld  make  no  difference  whether  the  horses 
of  the  Phoenix  swerved  from  thehr  course  at  the  instant  when  the  Dart  was 
passing,  or  they  were  directed  by  their  driver;  he  had  a  right  so  to  direct  them« 
onless  he  knew  that  the  Dart  was  following  so  closely  behind.  The  ciroum* 
stance  of  the  Phoenix  being  on  the  wrong  side  of  the  road,  on  which  the  Dan 
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ffiad  a  right  to  pass,  would  not  authorize  the  exercise  of  that  right  to  the  extent 
of  destruction.  The  Phoenix  at  that  time  had  the  whole  free  range  of  the  road, 
and  the  driver  had  a  right  to  occupy  any  part  of  it,  unless  he  was  aware  of  the 
proximity  of  the  Dart.  In  the  night  time  there  is  always  risk,  and  when  one 
0Ao(n  coach  follows  close  upon  the  track  of  another,  and  there  *are  two  ways, 
-*  one  of  which  is  perilous  and  the  other  safe,  the  driver  is  bound  to  adopt 
that  which  is  safe.  The  Phoenix  beinff  three  feet  from  the  left  side,  the  driver 
thought  it  safer  to  take  more  room,  and  he  had  a  right  to  do  so,  and  the  driver 
of  the  Dart  ought  to  have  calculated  upon  his  exercise  of  that  right. 

Verdict  for  the  plaintiff.     Damages  2001. 

The  Attorney  General^  Gumey,  and  Comyny  for  the  plaintiff. 

Thppingf  Scarlett^  and  Espinaase  for  the  defendant 


JAMES  and  CHAPMAN  v.  SHORE. 

Wbone  diflnent  lots  are  sold  at  an  auction  for  diflbient  sums,  the  oontrads  are  separate,  both  in  law 
and  &ct — ^And  ii>a  special  action  for  refusing  to  adhere  to  the  conditions  ot  rale,  the  jJaintiff 
cannot  oansolidale  the  two  eantuda. 

This  was  an  action  of  special  assumpsit 

The  plaintiffs  were  commissioners  appointed  under  an  enclosure  act,  which 
authorised  them  to  sell  by  public  auction  part  of  the  enclosed  lands,  in  order  to 
defray  the  expenses  of  the.enclosure.  Several  lots  of  land  were  accordingly 
put  up  to  public  sale  by  auction.  By  the  printed  conditions  of  sale,  a  deposit 
was  to  be  made  by  Ae  purchaser,  and  the  whole  of  the  purchase  money  was  to 
•4271  ^  *pai<i  within  a  limited  time  afterwards;  and  they  also  contained  a sti- 
^  pulation,  that  in  case  the  purchaser  made  default,  the  commissioners 
should  be  at  liberty  to  re-sell,  and  to  charge  the  original  purchaser  with  the  dif- 
ference between  the  original  price  and  that  of  the  re-sale. 

The  defendant  at  the  sale  was  the  highest  bidder  for  lot  9,  at  530/.,  and  for 
lot  10,  at  550/*;  and  his  name  had  been  entered  by  the  auctioneer  as  the  pur- 
chaser of  these  two  lots  upon  the  printed  particulars  of  sale. 

By  the  enclosure  act  above  alluded  to  it  was  directed,  that  the  property  to  be 
sold  by  the  commissioners  should  vest  in  the  purchaser,  by  virtue  of  a  receipt 
to  be  signed  by  the  commissioners  on  payment  of  the  purchase  money:  such  a 
receipt  had  been  tendered  in  due  time  to  the  defendant  by  the  commissioners ; 
but  he  had  refused  to  pay  the  amount,  alleging  that  he  had  acted  as  trustee  only 
for  a  person  of  the  name  of  Morgan.  The  commissioners  had  in  consequence 
proceeded  to  a  re-sale,  and  claimed  the  sum  of  591/.  as  the  loss  on  the  re-sale, 
together  with  the  auction  duty. 

The  articles  of  sale  had  been  stamped,  on  payment  of  a  penalty  of  10/.,  with 
an  agreement  stamp. 

The  special  counts  of  the  declaration  alleged,  {inter  alia)  that  divers  lots  had 

*42S1  ^^^  P^^  ^P  ^  ^public  sale,  and  that  the  defendant  had  then  and  there  be- 

■^  come  the  purchaser  of  divers,  to  wit,  two  lots,  numbers  9  and  10,  for  di- 

vera  sums  of  money,  amounting  to  a  large  sum  of  money  to  wit,  the  sum  of  1080/. 

They  then  proceeded  to  allege,  mutual  promises  to  fulfil  the  special  condi- 
tions of  sale,  and  stated,  by  way  of  breach,  the  defendant's  default  in  neglecting 
and  revising  to  pay  the  deposit  or  purchase  money. 

The  declaration  also  contained  a  general  count  in  indebitatiis  aasumpHt,  for 
estates  bargained  and  sold. 

The  Attorney  General  and  Richardson  for  the  defendant  objected,  1st,  that 
the  contract  was  not  binding  on  the  defendant,  without  a  written  instrument; 
and  that  the  auctioneer  could  not,  in  this  case,  be  considered  to  be  the  joint 
agent  of  both  parties,  but  as  the  agent  of  the  plaintiffs  only,  and  consequently, 
that  he  could  not  bind  the  defendant  by  signing  his  name  to  the  articles  of  sale. 
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2d1y,  That,  supposing  the  case  to  be  sufficiently  taken  out  of  the  statute  ol 
frauds ;  yet  that  the  contract  was  not  sufficiently  stamped,  since  not  fewer  than 
twelve  lots  were  specified  on  the  conditions  of  sale,  the  agreements  in  respect 
of  the  purchase  of  which  were  separate,  and  required  separate  stamps;  and  that 
it  appeared,  in  fact,  *that  the  stamp  which  appeared  on  the  conditions  r»^oq 
had  been  applied  to  a  different  contract,  since  the  stamp  had  been  placed  *- 
on  a  clause  in  the  conditions  by  which  it  was  stipulated,  that  F.  Sherburn  was 
to  bid  for  the  plaintiffs,  and  that  if  any  lots  should  be  knocked  down  to  him,  he 
was  to  be  considered  as  a  purchaser  for  the  plaintiffs. 

3dly,  That  the  declaration  was  defective,  since  it  stated  a  contract  for  the 
purchase  of  two  lots,  and  supposed  that  they  were  both  purchased  under  the 
same  contract,  whereas,  in  fact,  there  was  no  joint  contract  for  two  lots,  but  two 
separate  contracts,  one  for  each  lot,  which  was  complete  at  the  close  of  each 
bidding. 

For  the  plaintiffs  it  was  contended,  that  they  were  at  liberty  to  apply  the 
stamp  to  which  contract  they  chose,  and  that  the  placing  of  the  stamp  was 
merely  accidental,  it  being  optional  in  the  officer  at  the  stamp  office  to  impress 
it  upon  whatever  part  of  Uie  paper  he  chose ;  and  they  cited  the  case  of  Powell 
V.  Edmuniis^  12  East,  6.  With  respect  to  the  variance,  it  was  urged  that  the 
joint  promise  resulted  from  operation  of  law,  and  that  it  would  be  productive  of 
great  inconvenience  if  a  plaintiff  were  not  to  be  permitted  to  allege  a  purchase 
in  the  aggregate  in  such  cases,  and  that  at  all  events  the  plaintiffs  were  entitled 
to  recover  on  ihe  general  cx>unt. — But 

*Lord  Ellenborouoh  held  the  variance  to  be  fatal,  since  the  declaration  r^A^^ 
stated  the  purchases  as  one  contract,  and  in  point  of  both  law  and  fact  the  ^ 
agreements  were  separate. — With  respect  to  the  inconveniencTe  which  had  been 
suggested,  his  lordship  said,  that  he  was  quite  of  a  different  opinion ;  and  that  much 
greater  inconvenience  would  result  from  permitting  the  consolidation  of  contracts. 
With  respert  to  the  general  count,  the  commissioners  were  authorized  by  the 
act  to  re-sell,  and  having  re-sold  tliese  lots  they  could  not  be  considered  as  sold 
to  the  defendant.  Plaintiff  non-suited. 

Raine,  Bolland,  Chitty,  and  Stirling  for  the  plaintiffs. 

The  Attorney  General  and  Richardson  for  the  defendant. 
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An  estate  is  eetded  to  the  uee  of  such  penon,  JLc^  as  J.  B.  shaU,  by  any  writhig,  &c.,  signed, 
sealed  and  delivered  b^  him,  in  the  preaenoe  of  two  or  more  witneana,  direct,  limi^  and  impoint 
J.  B.  may  execute  this  power  by  his  will,  signed,  aeakd  and  delivered  in  the  prosenoe  m  three 
witnesses. 

A  trustee,  under  an  annuity  deed,  executes  the  deed  after  the  memorial  has  been  enrolled;  it  ia  not 
neoessaiy  that  a  memorial  of  hia  subaequent  execution  diould  be  enrolled. 

This  was  an  action  of  ejectment  brought  to  recover  possession  of  a  freehold 
estate  at  Forty  Hill,  in  the  county  of  Middlesex,  in  consequence  of  the  non- 
payment of  the  arrears  of  an  annuity  chaiged  on  the  estate,  and  due  to  Delegal, 
one  of  the  lessors  of  the  plaintiff,  from  Sarah  Branscomb,  the  grantor,  who  was 
tenant  for  life  of  the  premises  under  the  will  of  Sir  J.  Branscomb,  her  late  hus- 
band. 

The  defendant  claimed  under  an  assignment  by  the  assignees  under  a  com- 
mission of  bankrupt  against  Sarah  Branscomb. 

It  appeared  that  the  estate  had  been  settled  to  the  use  of  such  person  or  per- 
sons as  Sir  J.  Branscomb,  by  any  writing,  &c.  signed,  sealed  and  delivered  by 
him,  in  the  presence  of  two  or  more  witnesses,  should  direct,  limit  and  appoint. 
— Sir  J.  Branscomb  had  by  his  will,  attested  by  three  witnesses,  devised  and 
bequeathed  the  estate  in  question  to  his  wife  for  life.  One  of  the  attesting 
witnesses  state«l,  that  the  will  was  read  over  to  Sir  J.  Branscomb,  who  signed 
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it,  and  placing  his  hand  on  the  wax  for  the  purpose  of  acknowledging  his  seal, 
delivered  it  out  of  his  hands  to  some  person  present. 

*4a2l  *'l'he  Attorney  General  for  the  lessors  of  the  plaintiff  contended, 
^  that  this  was  a  sufficient  execution  of  the  power,  since  every  requisite 
comprised  in  the  power  had  been  complied  with,  and  that  it  was  immaterial 
whether  the  execution  was  by  a  deed  attested  by  two  witnesses,  or  by  a  will 
sealed  and  deUvered. 

Marrt/eUt^  for  the  defendant,  contended,  that  a  will  was  not  an  instrument 
within  the  terms  of  the  power ;  it  was  an  instrument  of  a  different  nature,  re- 
quiring the  attestation  of  three  witnesses,  whereas  two  only  were  requisite  undet 
the  power.  He  also  contended  that  it  was  necessary  to  prove  a  delivery  as  of 
a  deed. 

i^ord  Ellenborodoh  was  of  opinion,  that  the  will  was  an  instrument  within 
the  meaning  of  the  terms  of  the  power,  and  that  since  the  will  had  been  sealed 
and  delivered  in  the  presence  of  more  than  two  witnesses,  it  operated  as  an  ap- 
pointment. He  was  also  of  opinion,  that  a  delivery  as  a  deed  was  not  essential, 
and  that  the  delivery  which  had  been  proved  was  sufficient.(a) 

In  the  course  of  the  cause  it  appeared,  that  one  Batt,  who  was  one  of  the 

lessors  of  the  plaintiff,  was  a  trustee  under  the  annuity  deed,  but  that  his  exe- 

*4^31  ^"^^°  ^^  ^^  ^^^  ^^  ^'^^  noticed  in  the  *memorial;  it  also  appeared 

-J  by  an  endorsement  on  the  deed,  that  he  had  in  fact  executed  the  deed, 

but  the  time  of  execution  did  not  appear. 

^arryo//  objected,  that  on  account  of  this  omission  in  the  memorial  the  deed 
was  void,  the  stat  17  6.  3,  c.  26,  s.  I,  requiring  that  the  memorial  shall  con- 
tain **  the  day  of  the  month  and  the  year  when  the  deed,  dtc.  bears  date,  and 
the  names  of  all  the  parties,  and  for  whom  any  of  them  are  trustees,  and  of  ail 
the  witnesses,  &c.«— otherwise  every  such  deed,  ^.  shall  be  void." 

The  Mtomey  Oeneral  answered,  that  it  frequently  happened  that  a  tnistee 
did  not  execute  the  deed  for  some  time  aflerwards,  and  that  in  order  to  give  any 
weight  to  the  objection  it  was  incumbent  on  the  defendant  to  show,  that  the  deed 
had  been  executed  by  the  trustee  previous  to  the  time  of  enrolment. 

Lord  Ellbnborough  said,  that  since  it  did  not  appear  at  what  time  Batt  had 
executed  the  deed,  he  should  not  nonsuit  the  plaintiff;  and  he  aflerwards  had  a 
verdict  with  leave  for  the  defendant  to  move  the  point. 

The  Attorney  General^  S.  Comyn^  and  R.  B.  Comyn^  for  the  plaintiff. 

Marryait  for  the  defendant 

•4341  *In  the  ensuing  term  Marry att  moved  for  a  rule  nisi  to  enter  a  non- 
^  suit,  contending,  that  even  assuming  the  deed  to  have  been  executed  by 
Batt  subsequent  to  the  enrolment,  it  whs  essential  that  a  memorial  should  have 
been  added  within  the  time  limited  by  the  statute ;  but  the  court  observed,  that 
if  the  doctrine  contended  for  were  true,  it  would  be  in  the  power  of  every  trus- 
tee, in  whose  custody  the  deed  was  left,  to  vacate  it  by  a  subsequent  execution 
of  it,  without  procuring  such  execution  to  be  enrolled,  and  the  court,  in  the  ab- 
sence of  any  authority,  to  show  that  successive  enrolments  were  necessary,  re- 
fused the  rule. 

(a)  See  the  cmbs  of  Wnght  ▼.  Wakefcrd,  4  Taunt  S13  Doe  on  dan.  ManMd  ▼.  Ptntk 
2  M.  4^  a  576;  Hakergham  v.  VtnceiiC,  5  T.  R.  93. 


HILL  V,  GRAY. 

The  agent  of  the  foidor  of  a  picture  knomng  that  the  ^randor  laboan  under  a  delunoo,  with  TCepeel 
to  the  picture,  which  mafeenally  influenoee  his  judgmeat,  pennitB  him  to  make  tfie  puidiaee  with- 
out removing  that  ddoaion. — *Vh6  sale  is  void. 

This  was  an  action  of  assumpsit  to  recover  the  sum  of  1000/.  for  a  Claude, 
which  had  been  sold  by  the  plaintiff  to  the  defendant. 
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It  appeared  (hat  a  person  of  the  name  of  Butt  had  been  employed  by  the 
plaintiff  to  sell  the  picture  in  question :  the  defendant  being  desirous  of  pur- 
chasing it,  pressed  Butt  to  inform  him  whose  property  it  was,  which  the  latter 
refused  to  do.  In  the  coarse  of  the  treaty,  Butt  being  at  that  time  *em-  r«^oR 
ployed  in  selling  a  number  of  pictures  for  Sir  Felix  Agar,  the  defendant,  ^ 
misled  by  circumstances,  erroneously  supposed  that  the  picture  in  question  was 
also  the  property  of  Sir  Felix  Agar.  Butt  knew  that  the  defendant  laboured  un- 
der this  delusion,  but  did  not  remove  it,  and  the  defendant,  under  this  misappre- 
hension, purchased  the  picture.  The  plaintiff  offered  to  prove,  by  the  testi- 
mony of  the  most  eminent  artists,  that  the  picture  was  a  genuine  Claude,  and 
of  great  value ;  and  it  appeared,  that  after  the  sale  had  been  completed,  and  after 
the  defendant  had  been  informed  that  the  picture  was  not  the  property  of  Sir 
Felix  Agar,  he  had  objected  to  tlie  payment,  not  on  thegroundof  any  deception 
that  had  been  practised  with  respect  to  the  ownership,  &t  on  the  ground  that 
the  picture  was  not  a  genuine  Claude. 

Lord  Ellbnborouoh. — Although  it  was  the  finest  picture  that  Claude  ever 
painted,  it  must  not  be  sold  under  a  deception.  The  agent  ought  to  have  cau- 
tiously adhered  to  his  original  stipulation,  that  he  should  not  communicate  the 
name  of  the  proprietor,  and  not  to  have  let  in  a  suspicion  on  the  part  of  the  pur- 
chaser, which  he  knew  enhanced  the  price.  He  saw  that  the  defendant  had 
fallen  into  a  delusion  in  supposing  the  picture  to  be  Sir  Felix  Agar's,  and  yet 
he  did  not  remove  it.  I  take  foi  granted  that  you  will  be  able  to  prove,  by  the 
judgment  of  the  first  professional  artists,  that  this  is  a  genuine  picture  of  Claude's, 
and  it  would  not  be  possible  to  go  further.  In  Italy  the  fact  ^raight  ad-  ^^  .  ^^ 
mit  of  other  proof,  as  where  a  picture  has  been  long  preserved  in  a  par-  ^  - 
ticular  cabinet:  here  it  can  only  be  proved  by  the  concurrent  judgment  of  artists 
as  to  its  similitude. — This  case  has  arrived  at  its  termination;  since  it  appears 
that  the  purchaser  laboured  under  a  deception,  in  which  the  agent  permitted  him 
to  remain  on  a  point  which  he  thought  material  to  influence  his  judgment.  I 
am  of  opinion  that  the  contract  is  void.  Plaintiff  nonsuited. 

The  Attorney  General  and  Comyn  for  the  plaintiff. 

Scarlett  for  tne  defendant. 

F^ud  win  vitiate  a  contract,  although  Ibe  principal  take  no  part  in  it,  for  he  is  civilly  reeponsifale 
for  the  acta  of  hiB  agenta;  see  Doe  on  the  demise  of  Willis  v.  Martin,  4  T.  R.  39. 


BAKER  V.  TOWRY. 

A  veasd  strikes  upon  a  rock  and  remains  fixed  tiiere  fin*  the  space  of  fifteen  or  twenty  minutes,  ia 
consequenoe  of  which  riie  sustains  a  material  mjuiy.    This  constitutes  a  stranding. 

This  was  an  action  on  a  policy  of  insurance  on  goods  at  and  from  Limerick 
to  Cadiz.     The  only  question  was,  whether  the  vessel  had  been  stranded. 

The  vessel,  with  the  insured  goods  on  board,  set  sail  on  the  21st  of  June, 
1814:  on  the  25th  she  encountered  the  Forge  and  rock  Basket,  which  are  a 
cluster  of  rocks  extending  about  six  miles  in  ^length;  the  great  Basket  ri^Aw 
beiug  about  a  cable's  length  from  the  main  land,  and  the  Forge  rock  be-  ^ 
ing  from  thirty  to  forty  feet  in  height  above  the  level  of  the  sea.  A  strong  cur- 
rent setting  in  towards  the  land,  the  vessel  could  not  avoid  the  rock,  in  attempt- 
ing it  she  struck  upon  it,  and  remained  there  from  a  quarter  of  an  hour  to 
twenty  minutes.  In  consequence  of  this  accident  the  vessel  received  conside- 
rable injury,  and  leaked  much  during  her  voyage  to  Cadiz. 

Lord  Ellenborouoh  informed  the  jury,  tfiat  if  they  were  of  opinion  upon 
the  evidence  that  the  ship  had  been  fixed,  as  stated  by  the  witness,  for  the 
space  of  from  fifteen  to  twenty  minutes,  it  was  sufficient  to  constitute  a  stranding. 

8ee  Dohwon  ▼.  Bolton^  I  Park,  177,  7th  ed;  MaedougaU  ▼.  like  Royal  Eaxkange  Asmranee 
Company,  4  Camp.  2d3,  and  supra  130. 
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FORSYTH  and  Others  v.  JERVIS. 

A.  brings  an  action  againflt  B.  tor  the  price  of  a  gon  odned  by  the  latter,  he  may  lead  in'evidenoe, 
kit  a  eoUatenl  poipose,  part  of  a  letter  written  by  B.  to  him;  although  the  remainder  of  the  letter 
contains  directions  for  msking  the  ipin,  and  is  not  stamped  as  an  agreement 

B.  agrees  to  purchase  of  A.  a  gun  K>r  the  sum  of  forty-five  guineas;  but  it  is  stipulated,  that  A. 
AaO  take  a  gun  of  B.*s,  valued  at  thirty  guineas,  m  peurt  payment,  B.  havmg  rcfosed  to  deliver  his 
gun  and  ooiqplete  the  oontnct,  A.  is  entitled  to  recover  toe  sum  of  forty-five  guineas  as  the  stipu- 
lated price. 

This  vf  as  an  action  to  recover  the  Talue  of  a  gun,  sold  by  the  plaintiffs  to  the 
defendant. 

*4381  *'^^^  plaintiffs  were  gun-makers,  and  the  defendant  wishing  to  have 
-I  a  gun  made  by  them,  it  was  agreed  that  they  should  make  one  for  the  sum 
of  forty-five  guineas,  but  that  they  should  take  a  gun  of  the  defendant's,  made 
by  M anton,  in  part  payment,  at  the  estimated  price  of  thirty  guineas.  The 
Manton  gun  had  accordingly  been  delivered  to  tlie  plaintiffs,  but  had  been  ailer- 
wards  borrowed  by  the  defendant ;  and  the  former,  in  order  to  show  that  the 
Manton  gun  had  been  merely  lent  by  them  to  the  defendant,  proposed  to  read 
abetter  written  to  them  by  the  defendant,  requesting  them  to  lend  him  the  Man- 
ton  gun  for  a  few  days  for  the  purpose  of  snipe  shooting.  The  letter  also  con- 
tained instructions  as  to  the  making  of  the  new  gun. 

The  Attorney  General-and  Richardson,  for  the  defendant,  objected,  that  since 
the  letter  had  been  written  before  the  completion  of  the  new  gun,  and  since  the 
new  gun  had  been  in  fact  made  according  to  the  directions  contained  in  the  let- 
ter, it  could  not  be  read  in  evidence  without  an  agreement  stamp. 

Lord  Ellsnborouoh. — It  cannot  be  read  as  evidence  of  the  contract,  but 
the  plaintiffs  may  read  that  part  of  it  which  is  necessary  in  order  to  show  the 
reason  of  taking  away  the  Manton  gun.  It  is  certainly  evidence  for  that  pur- 
pose, although  it  may  not  be  so  for  any  other,  and  if  they  had  had  no  other  evi- 
dence to  prove  the  contract  they  could  not  have  used  it. 
•  d^Ql  *^^  ^^  afterwards  objected,  that  since  the  contract  in  fact  was  to  pay 
-I  fifteen  guineas,  and  to  deliver  the  Manton  gun  for  the  new  one,  the  plain- 
tiffs were  not  entitled  to  recover  more  than  the  sum  of  fifteen  guineas  in  this  ac- 
tion for  goods  bargained  and  sold. 

But  I^rd  Ellenborodgh  was  of  opinion,  that  since  the  contract  was  for  the 
sale  of  goods  to  be  in  part  paid  for  by  the  delivery  of  goods  of  a  stipulated  va- 
lue, upon  the  refusal  of  the  purchaser  to  pay  for  them  in  that  mode  a  contraet 
resulted  to  pay  for  them  in  money. 

Scarlett  and  T\ndal  for  the  plaintiffs. 

The  Mtomey  General  and  Ric/iardson  for  the  defendant. 


DELAUNEY  v.  MITCHELL. 

Notice  having  been  given  in  an  action  on  a  bin  of  exchange  that  the  want  of  consideiation  will  oe 
set  op  as  a  defence,  it  is  not  competent  to  the  plaintifl^  Aa  he  has  closed  his  esse,  to  go  into  evi- 
dence of  considerstian  in  reply  to  the  defendant's  case. 

A.  being  a  creditor  of  B.*s,  axid  having  deeds  in  his  posseaian,  as  a  securi^  for  the  debt,  receives  a 
bifl  endoisod  by  B.,  for  tlie  purixwe  of  getting  it  discounted,  he  cannot  dttappropriato  tiie  bill,  and 
maintain  an  action  upon  it  against  the  acceptor. 

This  was  an  action  by  the  plaintiff  as  the  endorsee  of  a  bill  of  exchange 
against  the  defendant  as  the  acceptor. 

•4401       *  Scarlett,  for  the  plaintiff,  having  adduced  the  usual  documentary 
-J  proofs,  was  inclined  to  rest  his  case  there,  intimating  that  if  in  the  course 
uf  the  cause  it  should  become  necessary,  he  was  prepared  to  prove  the  conside* 
ratifm  given  for  the  bill. 

The  Attorney  General  insisted,  that  since  notice  had  been  given  that  one 
^ound  of  defence  was  the  want  of  consideration,  it  would  not  be  competent 

vciL.  11.  22  P 


170  Rex  v.  Gash.  M.  T.  1816.  [440 

to  the  plaiDtiflr,  after  having  closed  his  case  to  go  subsequently  into  sui-h  evi 
dence. 

Lord  Ellenborouoh  held,  that  after  such  notice  he  could  not 

It  appeared  that  the  bill  had  been  drawn  by  Elizabeth  Cleweron  the  defend 
ant  for  the  sum  of  400/.  payable  to  her  own  order,  and  had  been  endorsed  by 
£.  Clewer  to  Henry  Clewer,  and  by  the  latter  to  the  plaintiff.  Elizabeth 
Clewer,  in  order  to  prevent  the  striking  a  docket  against  Henry  Clewer,  her 
son,  bad  delivered  the  bill  to  the  plaintiff,  in  order  to  get  it  discounted.  The 
plaintiff  having  already  in  his  possession  certain  deeds  as  a  security /or  a  debt 
due  from  H.  Clewer,  having  got  the  bill  into  his  possession,  insisted  upon  re- 
taining both  the  bill  and  dec^s  as  securities  for  the  debt. 

Lord  Ellenborouoh  held,  that  it  was  not  competent  to  the  plaintiff,  after 
having  received  the  bill  for  the  special  purpose  of  procuring  it  to  be  ^dis-  rmiAt 
counted  for  the  benefit  of  E.  Clewer,  to  disappropriate  it.  ^ 

Plaintiff  nonsuited. 

Scarlett  and  Cotm^  for  the  plaintiff. 

The  Attorney  General  for  the  defendant. 


REX  V.  GASH,  and  Another. 

A  friendly  society,  whon  rates  ha^  been  alkmed  by  the  magielnlei,  and  rogiatemd  in  Londoo, 
afterwards  hoUi  their  "MwtHigp  in  Middlesex,  the  jusdoes  of  Middlesex  have  jurisdiction  to  decide 
upon  complaintB  made  by  members  of  the  sodety. 

Upon  a  complaint  made  by  an  excluded  member,  A.  and  B.,  the  then  stewards,  are  duly  summoned, 
and  an  oraer  is  made  liy  two  justices  that  such  stewards  and  other  memhcre  of  the  sodefy  rfuJl 
forthwith  reinstate  the  complainant  'Ilie  order  is  senned  upon  A.  and  B.  after  they  have  ceaaed 
to  be  stewards;  but  it  is  stiU  obiigatoiy  upon  them,  as  members  of  the  society,  to  aturmpt  to  rein- 
state the  complainant,  and  their  having  ceased  to  be  stewards  is  no  justification  of  entire  neglect  on 
their  port 

This  was  an  indictment  agfainst  the  two  defendants,  as  members  and  stew- 
ards of  a  friendly  society  for  not  obeying  an  order  made  by  two  magistrates  of  the 
county  of  Middlesex,  directing  the  defendants  and  other  members  of  the  society 
to  restore  Job  Jamieson  to  his  situation,  as  a  member  of  the  society. 

The  indictment  contained  the  orclier  (which  was  dated  the  3d  of  October,  1815) 
which  was  set  out  at  length,  and  recited,  that  complaint  had  been  made  to  the 
magistrates,  residing  near  the  place  where  the  society  was  held,  by  Job  Jamie- 
son,  according  to  the  statute  33  G.  8,  c.  54,  that  he  had  been  excluded  from 
*the  society,  against  the  rules  of  the  society,  and  contrary  to  the  statute,  r  ^^j^o 
— That  the  society  had  been  duly  enrolled. — That  the  defendants,  being  L 
the  stewards,  had  been  duly  summoned,  and  had  thereupon  appeared  before  the 
magistrates,  who  proceeded  to  hear  the  matter  of  the  said  complaint,  and  having 
heard  the  allegations  of  Job  Jamieson,  upon  oath,  and  the  allegations  of  the 
said  defendants,  did  adjudge,  that  the  said  defendants,  and  the  other  members  of 
the  said  society,  should  forthwith  restore,  re-instate,  and  re-admit  the  said  Job 
Jamieson,  as  a  member  of  the  said  society.  The  indictment  then  alleged  the 
service  of  notice  of  the  order  upon  the  defendants,  and  their  neglect  and  refu- 
sal. A  copy  of  the  order  had  been  served  on  the  defendants,  on  the  22d  of 
June,  1816. 

It  appeared,  that  the  society  had  originally  been  established  in  London,  and 
that  the  rules  of  the  society  had  been  enrolled  at  the  sessions  for  London,  as 
required  by  the  act.  Afterwards  the  meetings  had  always  been  held  at  the 
Pewter  Flatter,  in  Middlesex,  near  the  Hatton  Garden  office,  at  which  the  com-^ 
plaint  had  been  made,  and  where  two  magistrates  of  the  county  of  Middlesex 
had  made  the  order.  There  had  been  no  subsequent  enrolment  at  the  sessions 
for  Middlesex. 

Gaseieef  for  the  defendant»,  objected,  that  under  these  circumstar^ces,  two 
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magistrates  of  the  connty  of  Middlesex  had  no 'authority  to  make  the  order, 
•4431  ^^^^^  ^^®  ^^^  section  of  the  statute  33  G.  3,  c.  54,  *under  which  the 
-I  order  assamed  to  have  been  made  enacted,  *'  that  if  any  member  of  such 
society  shall  think  himself  aggrieved  by  any  act  done  or  omitted  to  be  done  by 
such  society,  or  any  person  acting  under  them,  it  shall  be  lawful  for  two  justices, 
near  unto  the  place  where  such  society  shall  be  established,  upon  complaint 
made  upon  oath  or  affirmation,  to  issue  their  summons,  4&c.  In  this  case  (he 
urged)  the  society  was  to  be  considered  as  established  in  London,  where  its 
rules  had  been  submitted  to  the  magistrates,  allowed,  and  filed. 

Gumey  and  Lawes,  for  the  prosecution,  contended,  that  for  the  purposes  of 
complaint,  the  society  was  to  be  considered  as  established  where  its  meetings 
were  held;  a  contrary  construction  would  defeat  the  operation  of  the  act,  since 
the  magistrates  of  London  could  not  enforce  any  process  in  Middlesex.  And 
they  referred  to  the  later  statute,  49  6.  3,  c.  125,  s.  1,  which  enacts,  ''That 
if  any  person  having  been  admitted  a  member  of  any  society  established  under 
the  authority  of  the  said  act  (t.  e.  the  33  G.  3,)  shall  offend  against  any  of  the 
rules,  &c.  of  the  said  society,  it  shall  be  lawful  for  any  two  justices  of  the  peace, 
residing  within  the  county.  Sic.  within  which  such  society  shall  be  held,  upon 
complaint  made  on  oath,  by  any  member  of  such  society,  to  issue  their  sum- 
mons," &c. 

*444l  *^^  Ellbnborouoh  was  of  opinion  that  the  variation  of  the  terms 
-'  giving  jurisdiction  in  the  latter  statute,  was  certainly  very  favourable  to 
the  construction  contended  for  on  the  part  of  the  prosecution ;— -his  lordship, 
however,  upon  this  point,  afterwards  gave  leave  to  the  defendant  to  move  to 
have  a  verdict  of  acquittal  entered. 

Upon  the  production  of  the  regulations  of  the  society,  it  appeared  that  the 
stewards  were  to  be  changed  every  six  months,  and  that  meetings  were  to  be 
held  every  six  weeks,  it  was  therefore  objected,  that  since  the  order  was  made 
in  October,  1815,  the  copy  served  in  June,  1816,  ought  to  have  been  served  not 
upon  the  present  defendants,  but  upon  the  then  stewards,  who  alone  were  re- 
sponsible for  not  having  obeyed  the  order,  by  causing  the  complainant  to  be  re- 
instated. 

Lord  Ellsnborouoh. — ^The  order  is  not  confined  to  the  stewards  alone,  but 
is  made  upon  all  the  members  of  the  society,  and  the  defendants  were  members 
of  the  society  independendy  of  their  being  stewards,  and  were  bound  as  mem- 
bers to  see  that  the  order  was  obeyed,  or  at  least  to  have  taken  some  steps  for 
that  purpose.  As  members  they  might  have  done  something,  as  stewards,  in- 
deed they  might  with  greater  facility  have  enforced  obedience  to  the  order,  but 
each  member  had  it  in  his  power  to  lend  some  aid  to  the  attainment  of  that  oh* 
ject. 

•4451       *^®  j°^  found  both  the  defendants  guilty — subject  to  the  motion  aa 
-^  to  the  jurisdiction  of  the  magistrates  who  made  the  order. 

Gumey  and  V.  Lawes  for  the  prosecution. 

Gaseiee  and  Walford  for  the  defendants. 

In  the  ensuing  term  Gaselee  moved  to  enter  a  verdict  for  the  defendants,  on 
the  ground  of  the  defect  in  the  jurisdiction  of  the  magistrates,  as  objected  at  the 
trial.  He  also  moved  on  the  ground  that  the  defendants  having  ceased  to  be 
stewards  when  the  notice  was  served,  had  not  been  guilty  of  a  criminal  default. 

But  the  court  were  of  opinion  that  the  word  established  did  not  exclusively 
mean  the  place  where  the  society  was  originally  established  by  holding  its  meet- 
ings there,  and  that  it  might  properly  be  said  to  be  established  where  its  meet* 
ings  were  held,  since  they  were  an  ambulatory  body,  and  might  change  their 
residence ;  and  that  the  mere  change  of  residence  did  not  operate  to  the  destruo* 
tion  of  the  existing  rules  approved  of  and  registered.  The  court  also  overruled 
the  second  objection,  observing,  that  if  the  defendants  had  shown  that  they  went 
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to  the  meeting,  and  did  every  thing  in  their  power  to  restore  the  party  in  obe- 
dience to  the  order,  they  might  have  given  it  in  evidence  by  way  of  excuse. 


*IN  THE  KING^S  BENCH.        C*^e 
aWourtirtr  &fttftiss  at  CRttniriialL 


RORDASNZ  and  Another  v.  LEACH. 

Two  plamtiflb,  who  bub  as  the  endoraees  of  a  bill  of  exchange,  endorsed  in  blank,  are  not  bound  to 

piofe  any  paitnenhip. 

The  two  plaintiffs  sued  as  the  endorsees  of  two  bills  of  exchange. 

The  bills  had  been  endorsed  in  blanli,  and  the  only  question  was,  whether  it 
was  incumbent  on  the  plaintiffs  to  prove  their  joint  title  to  sue  on  the  bill,  by 
showing  that  they  were  partners,  or  by  proving  a  transfer  to  them  jointly. 

Iiord  Ellenborouoh  held  that  it  was  not.  Verdict  for  the  plaintiffs. 

See  the  case  of  MaekeU  and  Others  ▼.  Kinnear,  infra.  In  that  case,  although  the  endoraemeDt 
was  ill  blank,  it  appeared  diat  a  right  of  action  was  vested  in  other  perBons  than  the  plaintifls,  and 
no  presumption  ainae  from  the  &dL  of  the  poaseaskn  of  the  bOl  by  the  plaintifia,  since  two  out  of 
thire  plaintifib  were  the  legal  owners.    See  Ord  and  OtksrM  v.  Portal,  3  Campb.  239. 


♦GREEN  and  Another,  v.  HAYTHORNE  and  Others.         [  *447 

A .,  at  Bristol,  sells  goods  to  B^  to  be  paid  for  by  B.*s  acceptance  of  a  bill  to  be  drawn  by  A ;  the 
goods  are  weighed  but  remam  in  A.'s  warehouse,  who  omits  to  draw  the  bill.  B.  sells  a  specific 
and  ascertained  portion  of  these  goods  to  C.  in  London,  who  pays  for  .them  and  transmits  B.'a 
Older  to  A.  for  the  delivery  of  them.  On  the  fourth  day  after  A /s  receipt  of  the  order,  B.  becomee 
bankrupt,  and  then,  and  not  before,  A.  refuses  to  deliver  the  goods  to  C,  insisting  that  be  has  a 
lien  upon  them  for  the  price.— C.  may  .maintain  trover  against  A.;  for  he  was  bound  at  all  events 
to  notify  his  refusal  inunediately. — And  {semblt)  having  neglected  to  draw  the  bill,  and  having 
furnished  B.  with  sam]>le8  to  go  into  the  market  with,  and  having  obeyed  several  orders  of  B.'a 
for  the  deliveiy  of  portions  of  the  goods  to  different  sul>-¥endees»  he  oouild  have  insisted  upon  any 
lien,  even  if  he  had  given  immediate  notice. 

This  was  an  action  of  trover,  brought  to  recover  the  value  of  twelve  bags  of 
wool. 

The  defendants,  who  were  Spanish  merchants  at  Bristol,  on  the  8th  of 
August,  1815,  sold  to  Jarman  and  Lacy  68  bags  of  wool,  which,  by  the  invoice* 
were  to  be  weighed  off  immediately,  and  wei«  to  be  paid  for  by  a  bill  of  ex- 
change, payable  nine  months  after  date ;  but  no  such  bill  was  ever  drawn  by  the 
defendants.  The  wools,  which  were  of  different  qualities  and  values,  and  had 
been  weighed,  remained  in  the  warehouse  of  the  defendants,  but  samples  were 
sent  to  Jarman  and  Lacy,  the  vendees,  to  enable  them  to  go  into  the  market, 
and  upon  sales  by  them  from  time  to  time,  to  different  purchasers,  of  parts  of 
this  wool,  orders  were  given  to  such  purchasers  to  enable  them  to  receive  the 
wool  from  the  defendants,  who  delivered  such  parcels  accordingly.  On  the 
12th  of  October,  the  plaintiffs  purchased  from  Jarman  and  Lacy  twelve  bags  of 
this  wool  of  a  specified  description,  and  Jarman  and  Lacy  received  the  amount 
in  cassimeres.  On  the  16th  of  October,  the  plaintiffs  in  London,  having 
•obtained  an  order  from  Jarman  and  Lacy  for  the  delivery  of  the  goods,  p  ^aaq 
transmitted  it  to  them  at  Bristol,  and  required  them  to  deliver  the  goods  L 
accordingly;  but  the  order  was  not  obeyed.  On  the  21st  of  October  Jarman 
and  Lacy  became  bankrupts.     It  also  appeared,  that  at  the  time  of  the  sale  to 
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&e  plaintiffs,  twonty-two  only  of  the  bags  were  left  in  the  defendants*  waror 
house,  and  that  ten  of  these  had  been  specifically  appropriated. 

JervUy  for  the  defendants,  submitted,  that  this  was  nothing  more  than  the  ordi- 
nary case  of  a  vendor  and  purchaser,  the  vendor  remaining  in  possession,  and 
that  consequently,  until  the  price  had  been  paid,  the  defendants  had  a  lien  on 
the  goods  remaining  in  their  hands,  for  the  whole  amount,  and  that  although  the 
plaintifis  might  have  paid  the  amount  of  the  goods  purchased  by  them  to  Jar- 
man  and  Co.,  yet  that  with  respect  to  the  defendants,  they  did  not  stand  in  a 
better  situation  than  Jarman  and  Co.*  would  have  done,  who  could  not  have 
insisted  upon  a  delivery  of  the  remaining  bags,  without  payment.  He  abo  con- 
tended, that  the  sale  had  not  been  completed,  so  as  to  vest  the  property  in  the 
vendees;  and  he  cited  Hctnson  v.  Meyers ^  6 East,  614,  where  the  court  held,  that 
a  sale  of  starch  was  not  complete,  because  the  whole  of  it  had  not  been  weighed, 
although  there  had  been  a  partial  delivery.  As  between  the  defendants  and  Jar- 
man  and  Lacy,  the  wool  had  been  weighed ;  but  as  between  the  presentparties, 
there  had  been  no  specific  appropriation.  In  Stoveldv,  Hughes^  14  East,  308, 
*4491  ^^^^^  part  of  the  *goods  had  been  delivered,  and  the  plaintifiTwas  held 
-J  to  be  ei^titled  to  recover  the  rest,  because  he  had  put  marks  upon  them, 
and  had  measured  them,  and  the  vendors  had  assented  to  the  sub-sale.  But 
here  there  was  no  assent  on  the  part  of  the  vendors ;  on  the  contrary,  he  was  in 
a  situation  to  prove  an  express  dissent. 

Lord  Ellenborouoh.-^I  am  of  opinion  that  this  was  an  executed  contract. 
Here  was  a  sale  of  68  bags,  which  were  delivered  out  by  the  vendors  from  time 
to  time,  according  to  the  order  of  the  vendees,  who  were  furnished  with  an  in- 
voice, and  with  samples,  to  enable  them  to  go  into  the  market.  With  respect 
to  the  payment,  the  defendants  were  to  take  the  first  step,  by  drawing  a  bill, 
which  they  have  omitted  to  do,  but  there  was  no  resistance  to  the  payment,  and 
as  far  as  appears,  the  vendees'  acceptance  would  have  been  given,  and  it  was 
owing  to  the  default  of  tiie  vendor,  that  it  was  not  given.  Then  as  to  the  ap- 
propriation, the  moment  the  10  are  deducted  from  the  22,  the  12  remain,  for 
which  trover  may  be  maintained,  since  there  is  no  uncertainty  on  the  subject. 
There  is  no  doubt,  therefore,  either  as  to  the  quantum  or  as  to  quality,  and  after 
the  time  of  the  sale,  the  defendants*  warehouse  was  the  warehouse  of  the  pur- 
chaser.    I  think,  therefore,  that  the  plaintiffs  are  entitled  to  recover. 

Verdict  for  the  plaintiffs. 
•4501       ^^orryatt  and  Parke  for  the  plaintiffs. 
-J      Jervis  and  Mderaan  for  the  defendants. 


In  the  ensuing  term  Jervia  moved  for  a  rule  to  show  cause  why  there  should 
not  be  a  new  trial,  contending  that  the  defendants  had  a  lien  on  the  wool  unde- 
livered, which  had  never  been  removed  from  the  wars  house;  and  that  although 
the  omission  of  the  defendants  to  draw  a  bill  upon  Jarman  and  Lacy,  might  be 
considered  as  a  waiver  with  respect  to  the  wool  actually  delivered,  yet  that  it 
could  not  be  so  considered  as  to  the  portion  which  had  not  been  delivered ;  and 
that  although  the  objection  as  to  weighing,  which  in  the  case  of  Hanson  v. 
Meyers  was  considered  to  be  a  condition  precedent,  did  not  apply  to  this  case, 
yet  still  the  acceptance  of  the  bill  was  to  be  considered  as  a  condition  precedent 
And  that  the  delivery  of  part  could  not  be  taken  to  be  equivalent  to  a  delivery  of 
the  whole  in  this  case,  as  it  was  in  the  case  of  Slubey  and  Smith  v.  Heywara 
and  /bx,  2  H.  Bl.  604,  since  in  this  case  the  remaining  goods  had  never  been 
removed  from  the  warehouse  of  the  defendants. 

The  court  seemed  to  be  inclined  at  first  to  give  an  opportunity  for  a  further 

consideration  of  the  question ;  but  upon  adverting  to  the  circumstance  that  the 

•4511  ^®*^''  ^^^^"^"i^  *^®  ^^^^  ^^^  *^®  ^delivery  of  the  goods  had  been  trans- 

J  mitted  by  the  plaintiffs  in  Tendon  on  the  16th  to  the  defendants  at  Bris- 
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tol,  and  that  the  defendants  had  not  signified  their  dissent  until  after  the  insol- 
vency  of  Jarman  and  Lacy,  which  took  place  on  the  21st,  the  court  were  of 
opinion,  that  the  defendants  ought  to  have  intimated  their  intention  immediately 
upon  tlieir  receipt  of  the  plaintiff^*  letter,  and  ought  not  to  have  delayed  it  untO 
after  the  insolvency. 

,  Jervia  submitted  that  the  defendants  had  notified  their  intention  as  soon  an 
they  could  reasonably  have  been  required  to  do  so. 

But  the  court  were  clearly  of  opinion  that  the  notice  came  too  late ;  if  it  had 
been  a  question  as  to  reasonable  time,  the  delay  of  four  days  between  the  re- 
ceipt of  the  plaintiffs'  letter  on  the  17th,  and  the  insolvency  of  Jarman  and  La* 
cy,  might  not  have  been  considered  as  unreasonable;  but  the  defendants  knew 
that  they  had  not  been  paid  by  Jarman  and  Lacy,  and  ought  to  have  signified 
their  intention  immediately,  and  if  they  had  doubted  on  the  subject,  they  ought 
to  have  written  to  the  plaintiffs  to  inform  them  that  they  had  not  come  to  a  de- 
cision, and  they  might  have  acted  accordingly.  The  plaintiffs  wrote  on  the 
1 6th,  upon  the  supposition  that  they  had  the  entire  power  of  disposing  of  the 
goods :  from  the  17th,  when  the  letter  would  have  reached  the  defendants,  four 
whole  days  elapsed,  during  which  they  *reposed  in  confidence  on  the  r^^R.^ 
credit  of  the  original  purchasers,  and  then  the  circumstance  of  the  insol-  L  *^* 
vency  of  those  purchasers  occurred,  which  made  it  convenient  to  the  defendants 
to  insist  upon  their  suspended  rights,  which  it  was  not  competent  for  them  to 
do.    In  the  absence  of  notice  they  must  be  taken  to  have  assented  to  the  order. 

Rule  refused. 

See  Goodall  v.  Skdton,  2  H.  B.  31C;  mUikouse  v.  Frost,  12  East,  614;  Austin  ▼.  Curwen 
4  Taunt.  644;  fVaitaee  v.  Breeds,  13  East,  522;  Ruffg  y.  Miwtt,  13  East,  210;  Busk  t.  Davis, 
2  Maule  6l  SeL  397;  Skepky  ▼.  Davis,  1  Manh.  252;  Hunt  v.  Stevens,  3  Taunt  113. 


KENNERLY  v.  NASH. 

A.  draws  a  bill  of  exchange  upon  B.,  payable  at  three  months,  for  a  debt  due  finom  B.  to  A.  On 
the  deliveiy  of  the  bill  to  B.  fivr  aooeptanoe,  B.  requests  that  four  monlks  vaaj  be  substitttted 
for  three,  and  afterwards  by  the  aasent  of  A.  the  alteration  is  maide,  a  new  stamp  is  not  requisite. 

A  bill  is  drawn  for  the  sum  of  100/.  payable  four  months  after  date,  bearing  interest  The  mtenat 
is  to  be  calculated  from  the  date  of^the  bilL 

This  was  an  action  by  the  plaintiff,  as  the  endorsee  of  a  bill  of  exchange, 
dated  the  25th  of  February,  1816,  drawn  by  one  Maules,  upon  the  defendant, 
for  the  sum  of  25/.  48,  payable  four  months  after  date,  bearing  interest. 

This  bill  had  been  drawn  by  Maules,  a  tailor,  for  the  amount  of  a  bill  due  to 
him  from  the  ^defendant.  A  witness  stated,  that  tlie  bill  as  it  M^as  first  r«4e<| 
drawn,  was  payable  three  months  after  date,  and  that  he  took  it  in  that  ^ 
state  to  the  defendant  for  acceptance,  a  few  days  after  it  had  been  drawn;  and 
that  when  the  bill  was  delivered  to  the  defendant  for  acceptance,  he  desired  the 
witness  to  go  to  Maules,  to  get  the  time  altered  from  four  to  three  months,  say- 
ing,, at  the  same  time,  that  the  alteration  would  not  vitiate  the  bill,  and  that  it 
would  not  be  worth  while  to  be  at  the  expense  of  a  new  stamp.  Mftules,  it 
appeared,  upon  application  to  him  for  that  purpose,  assented  to  the  alteration, 
and  the  witness  altered  the  bill  accordingly,  at  Maules*  request. 

Lord  Ellenborouoh  held,  that  under  these  circumstances,  a  new  stamp  was 
unnecessary;(a)  and  he  also  held,  that  under  the  words  bearing  interest,  the 
plaintiff  was  entitled  to  recover  interest  from  the  date  of  the  bill,  since  without 
any  such  words,  he  would  be  entitled  to  interest  from  the  time  when  the  bill 
became  due.  The  jury  found  tlieir  verdict  accordingly. 

Comyn  and  Chitty  for  the  plaintiff. 

Topping  for  the  defendant 

(a)  See  Bowman  v.  NickofI,  5  T.  R.  537;  Master  v.  MiBer,  4  T.  a  320, 2  H.  BL  141 ;  JTer- 
fhaw  V.  Cox,  3  Esp.  246;  Knill  v.  WtUiatns,  10  East,  431 ;  CardweU  v.  Martin^  9  East,  1S)U: 
Trapp  ▼.  Spear  man,  3  Esp.  57;  Marson  ▼.  Petit,  I  Campb.  82,  n. 
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♦454]  »SHEPHERD  v.  CURRIE. 

The  quefldon  beiiig  whether  a  pieoe  of  doth  ham  been  rettirned  by  the  defendant  to  the  plaintii!^  the 
prodoctioo  of  a  note  by  the  defendant,  in  which  the  plaintiff  reqneata  him  to  return  die  piece  fay 
ttie  bearer,  it  primd  facie  evidence  to  diow  that  the  piece  has  been  vetumed. 

And  the  plaintiff  oaght  to  call  the  bearer  of  the  note  to  ahow  that  the  piece  has  not  been  returned 
^ough  him. 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered,  and  the  prin- 
cipal question  was,  whether  one  of  two  pieces  of  cloth  which  had  been  sent  to 
the  defendant,  had  been  returned  by  him  to  the  plaintiff*. 

The  defendant  gave  in  evidence  the  following  note,  written  by  one  Wilson, 
a  person  in  the  employment  of  the  plaintiff. 

**  Please  to  deliver  to  the  bearer  No.  3,500  of  superfine  scarlet  cloth  which 
you  do  not  keep.*' 

Lord  Ellbnborough  held,  that  after  this  evidence,  it  was  incumbent  upon 
the  plaintiff  to  call  the  bearer  of  the  note,  in  order  to  show,  that  the  piece  of 
cloth  in  question,  had  not  in  fact  been  taken  back  by  him,  and  that  otherwise, 
since  the  note  was  in  the  possession  of  the  defendant,  and  imported  that  a  piece 
was  to  be  returned  by  the  bearer,  it  was  to  be  presumed  that  the  piece  had 
been  delivered  to  some  bearer,  through  whose  agency  it  had  been  returned  to 
the  plaintiff*. 

Marryatt  for  the  plaintiff. 

The  Attorney  General  for  the  defendant. 


•455]  *HARLAND  v.  BROMLEY. 

In  an  action  for  the  uae  and  occupation  of  a  houae  for  six  months,  it  is  primA  facie  sufficient  for  the 
plaintiff  to  diow  an  occupation  of  the  house  by  the  defendant,  as  his  tenant,  for  the  preceding'  £jc 
months,  sinoe  tiie  ooqtinuanoe  of  the  tenancy  is  to  be  presumed  until  the  contrary  appear. 

And  it  is  not  suflicient  in  such  case  for  the  (defendant  to  prove  that  the  keys  had  been  p«e\iously 
ddivered  to  a  servant  at  the  nlaintiff's  house,  and  a  subsequent  dedaration  on  the  part  of  the 
plaintiff  that  tiie  keys  had  been  lost  or  mislaid. 

This  was  an  action  of  assumpsit,  to  recover  for  the  use  and  occupation  of  a 
dwelling-house  for  one  half  year,  from  Christmas,  1815,  to  Midsummer,  1816. 

The  plaintiff  proved  an  occupation  by  the  defendant,  as  his  tenant,  during  the 
preceding  half  year  only,  t.  e.  from  the  Midsummer  to  the  Christmas  of  1815. 

Holt,  for  the  defendant,  objected,  tliat  this  was  insufficient,  without  proving 
some  occupation  during  the  subsequent  half  year,  in  respect  of  which  the  claim 
was  made. 

But  Lord  Ellbnborough  was  of  opinion,  that  the  occupation  was  to  be  con- 
sidered as  continuing,  unless  the  defendant  could  show  some  determination  of  it. 

The  defendant  then  proved  that  on  or  before  Christmas,  1815,  the  keys  of 
the  house  had  been  delivered  by  an  agent  of  the  defendant's,  to  a  female  servant 
at  the  house  of  the  plaintiff,  and  also  a  declaration  on  the  part  of  the  plaintiff, 
that  the  keys  had. been  lost  or  mislaid. — 

But  Lord  Ellenborouor  deemed  this  to  be  insufficient  evidence  to  prove  a 
9AKfn  determination  of  the  *tenancy,  inasmuch  as  it  did  not  appear  that  the 
-^  keys  had  ever  reached  the  plaintiff,  and  been  accepted  by  him,  and  that 
the  maid  servant  to  whom  they  had  been  delivered,  ought  to  have  been  called. 

Verdict  for  the  plaintiflT 

Marryatt  and  Comyn  for  the  plaintiff. 

Holt  lOT  the  defendant. 
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LAWSON  and   Others,  Assignees  of  SHIFFNER,  a  Bankrupt,  v. 

ROBINSON. 

Where  no  notioe  has  been  given  to  dupute  tbe  benkruDlcj  in  an  aetkn  fay  the  vaa^oBeB,  it  on^  to 
qipeur  fitHP  tiie  dqpontian  that  the  petitioDing  creditora  debt  waa  due  at  the  tune  of  the  act  iif 
bankruptcy. 

This  was  an  action  of  assumpsit,  by  the  assignees  of  Shifiher,  a  bankrupt,  to 
recover  the  sum  of  370/.  18«.  for  premiums  on  policies  of  insurance  effected  by 
{Shiffner,  (being  an  insurance  broker^  on  account  of  the  defendant. 

No  notice  having  been  given  to  dispute  the  bankruptcy,  the  depositions  be 
fore  the  commissioners  were  read  in  evidence. 

Farke^  for  the  defendant,  objected,  after  the  depositions  had  been  read,  thai 
there  was  not  sufficient  evidence  on  the  face  of  them  to  prove  the  petitioning 
creditor's  debt,  since  the  deposition  merely  stated  that  the  bankrupt  was  indebt- 
ed to  the  petitioning  creditor  at  the  time  of  the  deposition,  and  not  at  the  time 
of  the  act  of  bankruptcy,  as  it  ought  ^to  have  done.  And  be  referred  to  r«^M 
the  case  of  Clarke  y.  Aakevo^  tried  before  Mr.  Justice  Bayley,  at  the  ^ 
last  assizes  for  the  county  of  Durham,  where  a  similar  objection  had  been  taken, 
and  the  point  was  still  under  the  consideration  of  the  court. 

Lord  Ellbnborough,  upon  its  being  suggested  that  the  deposition  was  in  the 
usual  form,  was  unwilling  to  nonsuit  the  pUintiff,  but  gave  leave  to  the  defend- 
ant to  move  it.  (a) 

But  upon  afterwards  referring  to  the  proceedings,  the  deposition  was  to  this 
effect,  viz.  that  the  said  — »  Shiffner  is  justly  and  truly  indebted  to  this  de- 
ponent, &c.  in  the  sum  of,  inc.  upon  the  balance  of  an  account  for  money  lent 
and  advanced,  and  money  paid,  laid  out,  and  expended  to  and  for  <he  use  of  the 
said  G.  Shifiher,  between  die  month  of  February  and  the  month  of  April,  1813. 
It  also  appeared,  that  the  act  of  bankruptcy  had  been  committed  in  the  interval 
between  the  latter  date  and  the  suing  out  of  the  commission-r- 

Upon  which  Parke  admitted  that  the  objection  was  answered. 

Bichardson  and  Holt  for  the  plaintiffs. 

Parke  for  the  defendant. 

{a)  See  the  caae  of  Clarlu  and  Otkfrt  ▼.  A§k«w,  in  the  enautng  note^  in  whioh  thv  point  wm 
decided. 

*In  the  caae  of  Clarke  and  Others,  acngnees  of  BevttrUy,  ▼.  Askew,  which  was  tried  cor. 
Baylkv,  J.,  Duifaam  assizea,  1816,  (which  was  an  action  of  trover  by  the  assignees  []*458 
against  the  sherifii  and  an  execution  creditor,)  no  notioe  having  been  given  under  the  stat 
49  G.  a,  c.  121,  to  dispute  the  bankruptcy,  the  question  was  aa  to  the  suffidencv  of  the  proof  of  the 
petitioning  creditor's  debt  The  deposition  was  in  the  following  form :  That "  John  Beveney,  against 
whom,  dec.  was  at  and  before  the  oate  of  the  subg  forth  of  ttie  said  commission,  jusdy  and  truly  in- 
debted to  this  deponent  in  the  sum  of  1 30/.  135.  11  d,,  for  goods  raid  and  delivered,*^  dec.  The  act 
of  bankruptcy  was  on  the  2(ilfa  of  July,  and  the  commission  was  dated  the  9th  of  August 

Baylev,  J.,  waa  of  opinion  that  this  deposition  was  insufficient,  since  it  merely  showed  that  a 
debt  to  the  amount  of  10()/.  was  due  at  the  date  of  the  commission,  and  did  not  ahow  that  the  bank- 
rupt was  indebted  to  that  amount  at  the  time  of  the  act  of  bankruptcy. 

HuUocky  for  the  pbiintiffi^  afterwards  called  a  witness  who  had  Kved  in  the  service  of  the  bank- 
rupt, who  was  an  inn-keeper,  as  a  waiter,  and  endeavoured  to  extract  some  probable  evidence  from 
the  nature  of  the  dealings  oetwoen  the  petitioning  creditor  and  Beveikj,  to  now  that  a  debt  to  the 
auKmnt  of  100/.  had  in  foct  been  contracted  before  the  comniiasinn  of  the  act  of  bankruptcy,  bat 
fidling  in  this,  the  plaintifis  were  nonsuited. 

Uullork  having,  in  tiie  ensuuig  term,  obtamed  a  rule  nisi  for  a  new  trial,  Rnint  and  Parka 
afterwaids  showiS  cause  against  it,  oontoiding  that  it  is  still  neoessaiy,  since  the  46  G.  3,  c.  135, 
fo  prove  that  a  good  petitioning  creditor's  debt  existed  at  the  time  of  the  act  of  bankruptcy,  Moss  t. 
Smith,  1  Gampb.  489,  and  that  the  eilect  of  the  stat.  49  G.  3,  c.  121,  was  merely  to  make  tbe  de- 
pontions  admissible  evidence,  Ellis  v.  Shirley,  3  Campb.  124,  and  diat  in  the  present  instance  they 
proved  nothing  more  dban  that  a  debt  was  due  at  the  date  of  the  oonunianon. 

HuUock  contended,  that  it  was  unneceasaiy  to  show  ^t  ttie  debt  existed  at  the  time  of  the  act  of 
bankruptcy,  but  that,  admitting  it  to  be  neoessaiy,  it  was  to  be  presumed  that  the  commisskmen  had 
evidence  before  them  of  the  existence  of  the  debt  at  that  time,  or  th^  could  not  have  dedaied  tfaepai^ 
tv  to  be  a  bankrupt 

Lord  Ellbhboeouob. — The  evidence  was  receivable  by  the  commianooerB,  but  it  cornea  to  n>> 
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1hmg,snioe  it  onlydiowi  diata  debtexisted  at  ttfl  time  of  the  commimon.  I  oui  aony  that  such  an 
objection  b  apaUe  of  being  Mntained,  but  I  do  not  ne  how  it  is  to  be  answered.  If  my  inibxence 
could  be  drawn  from  the  rate  at  which  the  goods  were  supplied,  I  sbodd  be  glad  to  adrait  it;  but  the 
dbbt  is  partly  due  for  money  lent,  which  may  ha^  been  supplied  unofiatu. 

HoLROTD,  J<— The  same  difficultf  occurred  in  a  case  at  Yoric,  where  the  deposition  was  e^i* 
wKsl,  and  it  was  heJd  that  the  deposition  ought  to  be  eqin%  aatis&ctoiy  as  if  a  witness  had  been 


*Abbott,  J. — If  the  position  which  has  beea  contended  for  be  correct,  it  would  follow 
^459']  that  a  party  who  had  once  oonmiitted  an-  act  of  bankruptcy  might  be  inade  a  bankrupt 
afterwtfda,  al&ough  he  had  sinee  paid  off  the  whole  of  his  debts.  Rule  dischargedi 


WIG  AN  V.  FOWLER  and  Others. 

Hie  statute  15  6. 2,  c.  13,  s.  5,  does  not  preclude  the  memben  of  a  commeida]  firm,  althougi-. 
exceeding  six  in  number,  fixxn  drawing  bills  at  a  shorter  dale  than  six  months. 

This  was  an  action, originally  brought  against  seven  defendants  who  were  co* 
partners,  on  a  promissory  note  drawn  by  one  of  them  for  the  sum  of  1000/. 
payable  three  months  aAer  date.  The  number  of  the  defendants  did  not  appeat 
on  the  face  of  the  note.  One  of  the  co-defendants  had  pleaded  his  bankruptcy 
and  as  to  him  a  noUe  prosequi  had  been  entered ;  the  other  defendants  had 
pleaded  the  general  issue. 

The  plaintiff  having  proved  &  prima  facie  csiBBt*^ 

Scarlett f  for  the  defendants,  contended,  that  the  note  was  illegal,  having  been 
issued  contrary  to  the  provisions  of  the  statute  15  G.  2,  c.  13,  which  enacts, 
"  That  it  shall  not  be  lawful  for  any  body  politic  or  corporate  whatsoever,  erected 
or  to  be  erected,  or  for  any  other  persons  whatsoever  united,  or  to  be  united, 
in  covenants  or  partnciship,  exceeding  the  number  of  six  persons,  in  that  part 
*4d01  *^^  ^^At  Britain  called  ]']ngland,  to  borrow,  owe,  or  take  up  any  sum  or 
^  sums  of  money  on  their  bills  or  notes  payable  at  demand,  or  at  any  less 
time  than  six  months  from  the  borrowing  thereof,  during  the  continuance  of 
such  said  privilege  to ''the  said  governor  and  company,  (of  the  bank  of  £ng< 
land)  who  are  hereby  declared  to  be  and  remain  a  cx>rporation,*'  dlLc. 

GarroWf  A.  G.,  for  the  plaintiff,  answered,  that  the  intention  of  the  legisla<> 
tnre  in  framing  this  act,  was  to  secure  a  monopoly  to  the  bank  of  England,  and 
that  it  was  not  intended  to  apply  to  any  persons  who  did  not  issue  notes  and 
bills  as  bankers. 

Lord  Ellenborouoh.— -The  construction  contended  for  would  have  the  effect 
of  crippling  commerce  exceedingly. 

His  lordship,  after  adverting  to  the  terms  of  the  act,  intimated  his  opinion, 
that  the  protection  meant  to  be  given  to  the  bank  was  against  companies  of 
bankers,  and  that  it  was  not  the  intention  of  the  legislature  to  prevent  co-part- 
ners, who  were  not  bankers,  from  borrowing  money  or  drawing  bilb  for  the 
purposes  of  commerce. 

Leave  however  was  given  to  Scarlett  to  move  the  point,  in  case  he  should^ 
upon  deliberation  consider  that  his  objection  was  tenable. 

Verdict  for  the  plaintiff. 
»--,-.  •The  Attorney  General  and  Gifford  for  the  plaintiff. 

^^  J    Scarleii  for  the  deffindanta. 


In  the  ensving  term  Scarlett  moved  for  9  rale  to  show  canse  why  the  verdict 
for  the  plaintiffs  should  not  be  set  aside,  and  a  nonsuit  entered.  He  contended, 
that  the  object  of  the  legislature  in  framing  the  statute  15  G.  2,  c.  13,  which 
was  also  to  be  collected  from  the  other  statutes  on  the  subject,  was  to  prevent 
any  number  of  persons,  exceeding  six,  under  any  colour  or  pretence  whatso* 
ever,  from  raising  money  by  bills  or  notes  payable  at  any  less  time  than  six 
months.  The  statute  15  G.  2,  was  made,  as  is  expressed  in  the  act,  for  the 
prevention  of  doubts,  and  to  secure  an  exdusive  privilege  to  the  bank  of  Eng 

yoii.  II.  23 
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land.  The  statute  in  terms  prohibited  any  number  of  persons  whatsoever  uni« 
ted  in  partnership,  exceeding  six,  from  borrowing  or  taking  up  money  by  any 
bills  at  less  than  six  months*  date.  The  consequence  was,  that  any  number  of 
persons  not  in  partnership  might  raise  money  by  bills  at  a  shorter  date ;  but  that 
if  more  than  six  were  in  partnership,  they  could  not  draw  bills  at  a  shorter  date. 
If  seven  persons  in  partnership  were  not  prohibited  by  this  clause  from  draw- 
ing any  bill  of  a  shorter  date,  they  might  draw  bills  to  any  amount 

*Lord  Ellenborough,  C.  J. — I  felt  great  anxiety  at  the  time  of  the  p ^.^^ 
trial,  lest  an  alarm  should  be  created  in  the  city  of  lA>ndon,  and  therefore  ^ 
was  reluctant  to  save  the  point.  The  objection,  if  it  were  available,  would 
affect  the  holder's  right  of  action  in  every  case  where  it  might  be  contended 
that  the  number  of  the  members  of  the  firm  by  which  the  bill  was  drawn 
exceeded  six.  Such  a  decision  would  virtually  incapacitate  any  number  of  per- 
sons, exceeding  six,  from  entering  into  a  commercial  partnership,  since  it  is  essen- 
tial to  the  very  existence  of  such  a  partnership,  to  draw  bills  of  exchange ;  and 
•great  inconvenience  would  result,  since  it  would  be  incumbent  on  every  person, 
before  he  took  a  bill,  to  inquire  whether  the  •  firm  by  which  it  was  drawn  con- 
sisted of  more  than  six  members.  The  statute  must  be  construed  secundum 
subjectam  materiam,  and  it  was  the  manifest  object  of  the  legislature,  in  framing 
this  act,  to  protect  the  bank  of  England  against  rival  banks.  If  a  commercial 
partnership  be  made  a  mere  colour  for  raising  money  by  the  issue  of  notes,  I 
agree  that  the  case  would  fall  within  the  prohibition  of  the  statute. 

Baylet,  J. — Admitting  the  case  to  be  within  the  statute,  the  note  would  not 
be  void,  and  the  illegality  would  affect  those  only  who  knew  the  defect.  'J'he 
intention  of  the  legislature  was  to  protect  the  bank  of  England  against  other 
banking  companies,  and  the  construction  contended  for  ^might  defeat  r^^^o 
their  remedy  in  almost  every  instance  in  which  tliey  discounted  bills.       ^ 

HoLROYD,  J.,  concurred,  and  said  that  a  similar  construction  had  been  adopt- 
ed in  a  case  under  the  coal-brokers*  act,  which  directed  that  the  instrument 
should  be  drawn  in  a  particular  form  under  a  severe  penalty,  and  upon  the  ob- 
jection taken,  that  one  of  these  had  not  been  drawn  in  the  form  required  by 
the  statute,  it  was  held  that  it  was  not  void,  but  that  the  effect  was  to  subject 
the  party  to  a  penalty,  (a)  Rule  refused. 

(a)  Query.  Whether  under  the  statute  3  6.  2,  c.  26,  t.  7,  8,  which  enacts  that  lightermen  and 
other  buyers  of  coals  on  board  any  ship  in  the  port  of  London,  sboU,  at  the  time  of  the  ddivenf  of 
such  ooals,  pay  for  the  aame  in  ready  money,  or  for  such  part  thereof  as  shall  not  be  so  paid  for, 
shall  give  their  promissoiy  notes,  expressing  the  words  value  received  in  coals,  &&,  under  a  penalty 
.of  100/.,  in  case  of  o    '   ' 
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The  pkdntiff  havmg  sigiufied  by  a  printed  prospectus  the  terms  on  which  he  b  ready  to  engage  to 
perform  particular  services,  may  m  an  actkm  against  one  who  has  employed  him  to  render  those 
servk»  under  a  pard  agreement,  read  the  print^  prospectus  to  show  what  the  terms  were,  aldioogh 
.it  is  not  stampeo. 

An  .agreement  to  procure  a  situation  for  a  medical  xnan,  by  the  assignment  of  patients  fay  a 
third  person,  to  whom  a  premium  is  to  be  paid,  is  not  illegaL 

This  was  an  action  of  assumpsit  brought  by  the  plaintiff,  (who  acted  as  a 
kind  of  medical  broker)  to  recover  at  the  rate  of  two  and  a  half  per  cent,  on  a 
premium  paid  by  tlie  defendant,  for  being  admitted  into  partnership  with  a  medi- 
cal gentleman,  ito  whom  the  plaintiff  had  introduced  him. 

It  appeared  that  the  plaintiff  had  signified,  by  means  of  a  prospectus,  the 
terms  on  which  he  undertook  to  introduce  applicants  to  partnerships  or  situ- 
ations. Amongst  others,  was  a  condition  that  the  applicant  should  pay  a  fee 
of  a  guinea  upon  his  first  appearance,  and  should  afterwards  pay  a  per  centage 
of  two  and  a  half  on  the  premium,  when  the  agreement  was  signed. — It  alsc 
appeared,  that  on  an  application  by  the  defendant  for  that  purpose^  the  plaintiff 
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had  introduced  him  to  a  Mr.  Wright  who  was  ia  considerable  practice,  and  to 
whom  the  defendant  had  subsequently  paid  a  premium  of  1670/.  to  be  admitted 
Jito  partnership. 

Topping,  for  the  defendant  objected,  that  the  printed  prospectus  could  not 
be  read  in  evidence  without  a  stamp,  since  it  contained  the  terms  of  the  agree- 
ment, upon  which  the  plaintiff  founded  his  claim. 

*4651      *('<i^^ow^  A.  G.,  for  the  plaintiff,  answered,  that  the  prospectus  was 
-J  not  used  as  evidence  of  the  agreement  itself,  but  only  as  introductory  and 
to  show  on  what  terms  it  was  understood  between  the  parties  at  the  time  of  the 
parol  agreement,  that  the  service  was  to  be  performed. 

Lord  Ellenborouoh. — This  was  a  parol  contract,  adopting  the  term  of  a 
written  proposition  previously  existing.  The  prospectus  is  not  evidence  of  the 
agreement  itself,  but  had  performed  its  office  before  the  parol  agreement  was 
entered  into. 

By  the  terms  of  the  prospectus,  the  remuneration  for  the  plaintiff's  services, 
was  to  become  due  upon  the  signing  of  the  agreement  between  the  parties. 

Oarroto,  A.  G.,  submitted,  £at  it  would  iSe  sufficient  for  him  to  show,  that 
the  defendant  had  been  admitted  into  partnership  with  Mr.  Wright,  and  that 
the  premium  had  been  paid. — But, 

Ijord  Ellenborouoh  held,  that  the  plaintiff  could  not  proceed  a  single  step 
further,  without  showing  that  a  written  agreement  had  been  signed,  and  that  the 
most  express  parol  agreement  would  not  supply  the  deficiency. 

A  deed  of  co-partnership  between  the  defendant  and  Wright  was  then  put  in. 
•  4AA1       ^Topping  objected,  that  on  grounds  of  policy,  an  action  for  this  spe- 
J  cies  of  brokerage  was  not  maintainable. 

Lord  Ellenborouoh. — I  will  hear  what  the  terms  of  the  agreement  are.  1 
certainly  do  not  approve  of  selling  patients,  and  handing  them  over  as  a  species 
of  property;  it  is  indelicate,  but  1  do  not  think  that  there  is  any  thing  criminal 
or  immorsd  in  it.(a) 

Tapping  afterwards  addressed  the  jury,  contending,  that  the  plaintiff  was  not 
entitled  to  ihe  per  ceniage  which  he  daimed,  since  in  fact  he  had  performed  no 
meritorious  service  whatsoever,  having  done  nothing  more,  than  barely  intro- 
duce the  parties  to  each  other;  and  that  as  to  the  demand  of  a  guinea,  by  way 
of  admission-fee,  he  contended  that  there  was  evidence  which  showed  that  it 
had  been  waived. 

Lord  ELLBNBOROuon  led  the  facts  to  the  jury,  who  found  for  the  d^ ^ndant. 

Oarrow^  A.  G.,  and  Walford,  for  the  plaintiff. 
Topping  and  Fl  Lawes  for  the  defendant. 

(a)  See  Bwne  ▼.  Quy,  4  East,  190;  and  Broad  ▼.  JolUfB,  Cro.  J.  696 
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An  aoMiDent  to  forego  a  criminal  praRcdtion  la  iUegal,  but  the  daintifT  may  cecover  on  a 
bill  given  by  the  defatdant  fbrtbe  oosta  of  a  cM  pooeeding  against  B.  and  the  amr.ont  of  a  oom- 
poiition  with  B.,  aithoosfa  the  plaintiff  has  matitatBd  a  proaecution  againat  B.  which  he  after- 
warda  abandons,  nnfeas  it  be  expreariy  proved  that  the  abandonment  gif  the  praaecation  fonned 
.part  of  the  oonaideration  for  tiie  bilL 

This  was  an  action  hy  the  plaintiffs,  as  the  payees,  against  the  defendant,  as 
the  acceptor  of  a  bill  of  exchange,  dated  the  i  Ith  of  August,  1815. 

Wordsworth,  the  drawer  of  Uie  bill,  being  indebted  to  the  plaintiffs,  had  ob- 
tained his  dischaige  under  an  insolvent  act.  The  plaintiffs  afterwards  insti- 
tuted a  prosecution  against  him,  for  having  fraudulently  obtained  his  discharge 
A  bill  of  indictment  had  been  found,  and  the  plaintiffs  having  agreud  to  take  a 
composition  of  28,  M,  in  the  pound,  with  220/.  for  costs,  without  taxation,  and 
tha;    commission  of  bankruptcy,  which  had  been  taken  out  against  Wordsw«rtfa 
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should  b^  superseded,  Cooper,  the  defendant,  being  the  father-in-law  of  Words- 
worth, gave  the  present  acceptance  for  the  amount,  and  the  plaintifis  aderwards 
consented  that  the  indictment  should  be  quashed. 

It  was  contei^ed,  on  the  part  of  the  defendant,  that  the  bill  was  given  for  the 
costs  of  the  prosecution,  as  well  as  for  the  costs  of  the  civil  proc^dings,  upon 
an  agreement  to  forego  the  prosecution ;  and,  therefore,  that  the  consideration 
was  illegal. 

Lord  Ellenborouoh. — A  stipulation  to  drop  the  prosecution,  would  without 
doubt  be  illegal  ;{d\  *but  if  the  party  authorized  his  agent  to  compound  r»4f^ 
his  civil  rights  only,  and  after  coming  to  a  settlement,  the  creditors  ^ 
chose  to  forego  the  prosecution,  the  transaction  was  not  illegal. 

There  being  no  evidence  to  show  that  the  costs  of  the  prosecution  were  men- 
tioned in  the  course  of  the  negotiation,  and  the  bill  having  in  fact  been  given 
before  the  indictment  was  quashed,  the  plaintiffs  obtained  a  verdict. 

GarroWf  A.  G.,  and  Pollock^  for  the  plaintiffs. 

Gumey  and  West  for  the  defendant. 

(a)  See  CoUina  ▼.  BltmUm,  2  Wik  341. 


TRECOTHICK  v.  EDWIN. 

The  whole  of  a  pramitmy  note  being  printed,  except  the  namee,  datn  and  aom,  and  a  place  of 
payment  inaerted  at  the  bottom  of  the  note  beii^  alao  printed,  a  apedal  preaeotnMnt  there  ii 
neoeasaiy. 

This  was  an  action  on  a  promisbory  note  made  by  the  plaintiff. 

The  note  was  in  the  usual  form,  **  I  promise  to  pay,  &c.  at  Barclay,  IVitton,  and 
Co."  The  whole  of  tlie  note  was  printed,  except  the  names  of  the  parties,  the 
sum,  and  the  date;  the  words,  " at  *Barclay,  Tritton,  and  Co."  were  at  r»4gQ 
the  bottom  of  the  note,  and  were  also  printed.  L 

It  was  contended  for  the  defendant,  that  since  the  note  was  made  payable  at 
a  particular  place  specified  in  printed  characters,  it  was  incumbent  on  the  plain- 
dff,  to  prove  a  special  presentment. 

Lord  Ellenborouoh  held,  that  it  was  necessary  to  prove  a  special  present- 
ment, since  the  stipulation  for  payment  at  a  particular  place  being  printed,  was 
CO  be  considered  as  part  of  the  note  having  been  made  at  the  same  time, 

A  special  presentment  was  af^rwards  proved.  Verdict  for  the  plaintiff. 

Richardson  for  the  plaintiff.. 

FuUer  for  the  defendant. 

See  the  caaea  rdbned  to  below  476,  note  (a).. 
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k  witnev  fitxn  the  ooontiy,  on  hia  anival  in  London  for  the  puipoae  of  giWng  eridenoe  in  a  caiiae 
which  aUmdi  for  trial  during  the  aittingB,  ia  aneatod  for  debt,  m  proper  coune  ibr  obtaining  hia 
diflchaige  is  to  bring  him  before  a  judge  at  cfaambeia  faj  writ  cfkabems  corpus, 

Scarlett  stated  to  the  court,  that  Tillotson,  a  witness,  who  came  from  Wales, 
to  give  evidence  in  a  cause  which  stood  in  the  paper,  had,  upon  his  arrival  in 
London,  been  arrested  for  debt,  and  carried  to  a  lock-up  house.  The  affidavit 
stated,  that  his  only  business  in  town  was  to  give  evidence  in  this  cause. 

Lord  Ellenborodoh  intimated  his  opinion,  that  under  these  circumstances, 
tiie  party  ought  to  be  discharged,  but  that  the  proper  course  of  proceeding  would 
be,  to  bring  him  before  a  judge  at  chambers  by  writ  of  habeas  corpus. 

See  ^yietCs  ease,  1  T.  R.  63 ;  Spence  v.  Stuart,  3  Eaflt,  69 ;  Ughlfoot  ▼.  Camtaroth  BL  113; 
»a(cAv.  A/wel,2  8tr.lie6. 
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*471]  •CLUTTERBUCK  v.  CHAFFERS. 

Id  an  adkn  for  a  Ubd  contained  in  a  letter  transnitted  by  the  defendant  to  the  pkuntifi;  by 
xneans  of  a  ttiird  penon,  it  is  a  question  for  the  juiy  whether  there  has  been  any  puUication  of 
the  l&el,  exoept  to  the  plaintiff  himaelf,  and  if  there  has  not,  the  defendant  is  entitled  to  ttieir  ver- 
dict 

This  waa  an  action  for  the  publication  of  a  libel. 

The  witness  who  was  called  to  prove,  the  publication  of  the  libel  (which  was 
contained  in  a  letter  written  by  the  defendant  to  the  plaintiff)  stated,  on  cross- 
e^aminalion,  that  the  letter  had  been  delivered  to  hhn,. folded  up,  but  unsealed, 
and  that,  without  reading  it,  or  allowing  any  other  person  to  read  it,  he  had 
delivered  it  to  the  plaintiff  himself,  as  he  had  been  directed. 

Lord  Ellknborovou  held,  that  this  did  not  amount  to  a  publication  which 
would  support  an  action,  although  it  would  have  sustained  an  indictment;  since 
a  publication  to  the  party  himseLf  tends  to  a  breach  of  the  peace. 

Verdict  for  the  defendant 

Scarlett  and  Andrews  for  the  plaintiff. 

GarraWf  A.  G.,  for  the  defendant 

See  1  Win.  Saimd.  132,  n.  8;  3  Inat  74;  2  Gap.  R.  326;  5  Mod.  163;  1  fiob.  62, 115;  Stazkk 
on  Libel,  564;  Dr,  Edwards  t.  Dr.  Wooton,  12Eep.  35. 


•472]  •PEET  and  Another  v.  BAXTER. 

One  empfayed  to  tell  goods  by  oommisBion  pawns  them ;  the  ownen  of  the  goods  may  maintain 
trover  agaimt  the  pawnbrdcer,  alter  a  demand  and  refusal,  altfaoa^  the  duplicate  has  not  been 
tendered  aocoiding  to  the  stat  39  and  40  G.  3,  c.  99,  a.  5. 

This  was  an  action  of  trover  brought  to  recover  the  value  of  two  pieces  of 
cloth. 

The  plaintiffs,  who  were  Black  well-hall  drapers,  had  intrusted  the  pieces  of 
cloth  in  question,  along  with  many  others,  to  a  person  of  the  name  of  Davis,  to 
sell  for  them  by  commission.  Davis  had  pawned  the  two  pieces  in  question  to 
the  defendant,  who  was  a  pawnbroker,  and  who  upon  demand  made  had  refused 
to  deliver  them  up.  At  the  time  of  the  demand,  the  duplicate  pawnbroker's 
ticket  was  not  tendered  to  the  defendant 

GarroWy  A.  6.,  for  the  defendant,  objected,  that  the  plaintiffs  were  not  entided 
to  recover  without  having  tendered  to  the  defendant  the  note  which  by  the  39 
ii  40  Geo.  3.  c.  99,  s.  5,  every  pawnbroker  is  obliged  to  deliver  to  the  pawner 
of  goods.  The  15th  section  of  the  same  statute  enacts,  '*That  any  person  who 
shidl  produce  any  such  note  as  aforesaid  to  the  person  with  whom  the  goods 
were  pawned,  as  the  owner  or  authorized  by  the  owner  thereof  to  redeem  the 
same,  shall  be  deemed,  so  far  as  respects  the  person  leaving  such  goods  in  pledge, 
the  real  owner,  and  the  pawnbroker  shall,  after  receiving  satisfaction  pursuant 
to  this  act,  respecting  principal  and  profit,  deliver  such  goods  to  the  person  who 
*47^'l  *^^^  ^^  produce  the  said  note,  and  shall  be  indemnified  for  so  doing 
-I  unless  he  shaU  have  had  notice  from  the  real  owner,"  «bc.  In  order, 
therefore,  to  maintain  trover,  the  plaintiffs  should  have  come  armed  with  the 
proper  authority  to  warrant  the  pawnbroker  in  the  delivery  of  the  goods.  This 
eiause  in  the  statute  was  meant  (he  contended)  to  obviate  any  inconvenience  to 
the  pawnbroker  which  might  result  from  several  persons  claiming  the  same 
property,  and  therefore  directed  that  any  person  producing  the  proper  document, 
and  requiring  the  delivery  of  the  goods,  should  be  deemed  the  real  owner.  The 
plaintiffs  in  the  present  instance  had  not  exhibited  the  proof  of  ownership  re- 
quired by  the  statute,  and  might,  for  aught  that  appeared,  by  transferring  the 
note,  have  authorized  some  other  person  to  make  a  legal  demand. 

Lord  Ellenborouoh. — If  th6  plaintiffs  had  claimed  title  to  the  goods  in 
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privity  with  the  pawner,  they  must  no  doubt  have  produced  the  note  when  ihey 
made  their  demand ;  but  they  claim  by  a  title  which  is  paramount  to  that  of  th» 
pawner.  Under  the  circumstances,  it  would  have  been  foolish  in  them  to  have 
made  use  of  the  duplicates,  since  it  would  have  been  inconsistent  with  their  real 
claim.  '  Verdict  for  the  plaintiffs. 

MarryatU  Chimeyf  and  Campbell^  for  the  plaintiffs. 

GarroWy  A.  G.,  and  Scarlett ^  for  the  defendant 


*WELCH  and  Another,  Assignees  of  EVAN  EVANS,  a  Bankrupt,  ['474 

V.  SEABORN. 

A  loan  of  money  faj  A.  to  B.  is  not  to  be  mfened  from  the  bare  fret  that  A.  delivered  a  sum  of 
money  to  B.  which  A.  had  bonowed  fixm  anotfier. 

This  was  an  action  by  the  plaintiffs,  as  the  assignees  of  Evan  Evans,  a  bank- 
rupt 

In  order  to  establish  the  petitioning  creditor's  debt,  the  plaintiffs  proved  by 
the  testimony  of  one  Simpson,  that  he,  Simpson,  had  at  the  request  of  Rice 
Evans,  (the  petitioning  creditor j  who  was  a  friend  of  Evan  Evans,  sold  out  100^ 
Navy  5  per  cents,  and  lent  the  produce  to  Rice  Evans,  who  delivered  the 
amount  to  Evan  Evans ;  but  on  what  account  the  money  was  delivered  by  Rice 
Evans  to  Evan  Evans  did  not  appear. 

Lord  Ellenborough  was  of  opinion  that  there  was  not  sufficient  evidence  to 
leave  it  to  the  jury,  whether  this  money  had  been  advanced  to  Evan  Evans,  by 
way  of  loan,  since  the  presumption  of  law  was,  that  money,  when  paid,  is  paid 
in  liquidation  of  an  antecedent  debt 

The  plaintiffs  being  unable  to  prove  Rice  Evans  to  have  been  a  creditor  to  the 
amount  of  100/.  exclusively  of  the  money  so  paid,  were  nonsuited* 

Topping  and  ■  for  the  plaintiffs. 

GarroWy  A.  G.,  for  the  defendant 


♦GARNETT  v.  WOODCOCK  and  Othew.  [•iTS 

A  preaentmeiit  of  a  bfll  at  a  banker's  where  it  ia  payable  is  aaffidoit,  although  made  after  bonkmg 

houra,  provided  a  person  be  stationed  fay  the  banker  to  return  an  anaiver. 
A  bill  is  drawn  payable  in  London,  and  is  accepted  payable  at  a  particular  banker's  in  London 

{gtmbiti)  a  presentment  at  that  banker's  must  be  pro^  in  an  action  against  the  acceptor. 

This  was  an  action  by  the  endorsee  of  a  bill  of  exchange  against  the  acceptor. 

The  bill  in  question  was  drawn  by  Hodson  and  Co.  in  Lancashire,  upon  the 
defendanU  in  London,  for  the  sum  of  670/.  payable  to  the  order  of  the  drawers 
and  endorsed  by  the  drawers  to  the  plaintiff  The  defendants  had  accepted  the 
bill,  payable  at  Denison's  and  Co.  bankers,  London. 

The  bill  had  been  presented  at  Denison's  and  Co.  between  seven  and  eight 
in  the  evening  of  the  day  when  it  became  due,  and  a  boy  returned  for  answer, 
"  no  orders." 

Campbell,  for  the  defendants,  contended,  that  since  the  bill  was  drawn  pay* 
able  in  London,  the  place  of  payment  being  in  the  body  of  the  bill,  and  had 
been  accepted,  payable  at  Denison's  and  Co.  a  presentment  there  was  necessa- 
ry,(a)  and  that  this  was  not  a  sufficient  presentment,  and  cited  Parker  v.  Gor 
dan,  7  East,  385;  Elford  v.  Teed,  1  Maule  &  Selwyn,  28;  there  the  coun 
*held,  that  the  presentment  at  a  banker's,  after  banking  hours,  was  a  rmA'ia 
nullity,  although  the  presentment  in  that  case  had  been  made  by  a  no-  ^ 

(a)  See  Sanderson  v.  Bowes,  14  East,  500;  mU  ▼.  Bemwrd,  1  Campbi  485,  n.;  CoUagkan 
V,  Mm,  8  Campb.  551 ;  3  Taunt  397;  Faiton  ▼.  Gaundray,  13  East,  459;  JinJfro$t  ▼.  ffop- 
iooo</,  2  Taunt  (51 ;  Bayfey  on  Bills,  3d  Ed.  98. 
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tary.  He  admitted  that  when  the  bill  had  been  made  payable  at  a  merchant's, 
a  presentment  afWr  banking  hours,  where  a  negative  answer  had  been  returned 
on  presentment  of  the  bill,  had  been  deemed  to  be  sufficient;  but  this  was  the 
case  of  a  presentment  at  a  banker's. 

Lord  Ellenborouoh. — ^Bankers  dft  not  usually  pay  at  so  late  an  hour ;  but 
if  a  person  be  left  there  who  gives  a  negative  answer,  there  is  no  difference  be- 
tween the  case  and  that  of  a  presentment  at  a  merchant's.  I  think  it  is  perfect- 
ly clear,  that  if  a  banker  appoint  a  person  to  attend  in  order  to  give  an  answer, 
a  presentment  would  be  sufficient  if  it  were  made  before  twelve  at  night. 

Verdict  for  the  plaintiff. 

Scarlett  and  Littledale  for  the  plaintiff. 

Campbell  for  the  defendants. 

In  the  ensuing  term  CampbeU  moved  for  a  rule  to  show  c^use  why  there 
should  not  be  a  new  trial,  and  he  cited  the  words  of  Lawrence,  J.,  in  Parker 
▼.  Gordon^  7  East,  385,  where  he  says,  '•  The  party  might  have  refused  to 
•4771  ^^^  ^^^  special  ^acceptance,  but  if  he  chose  to  take  the  acceptance  pay- 
^  able  in  that  manner,  payable  at  the  banker's,  does  he  not  agree  to  take 
it  payable  at  the  usual  banking-hours  ?" 

Iiord  Ellbnborouoh.-^Iu  that  case  no  answer  was  given  upon  the  present- 
ment of  the  bill.  Upon  the  trial  I  laid  down  nothing,  but  that  if  a  servant  was 
stationed  for  the  purpose  of  giving  an  answer,  it  was  sufficient.  In  general 
there  are  two  presentments,  one  in  tlie  morning,  and  the  other  in  the  evening ; 
but  if  there  be  a  presentment  in  the  evening,  and  the  party  is  ready  to  give  an 
answer,  he  does  all  that  is  necessary.  The  banker  returned  an  answer  by  the 
mouth  of  his  servant,  and  non  constat,  but  that  he  was  stationed  there  for  the 
express  purpose.  Rule  refused. 


HOPKINS  V.  APPLEBY. 

The  TOidee  of  a  merchantable  commodity  warranted  to  be  of  the  best  quality,  prooeeda  to  use  it 
from  time  to  time  till  the  whole  has  beoi  coDnimed,  when  the  value  of  the  artide  can  no  longer 
be  asoertained,  having  given  no  notioe  to  the  vendor  during  thia  time  of  any  defect  in  the  artide, 
and  having  deprived  the  vendor  of  the  means  of  provmg  the  value  of  the  article  by  proper  tests, 
the  vendee  is  not  entitled  to  recover  on  the  ground  of  any  alleged  defect  in  the  artide. 

This  was  an  action  for  goods  sold  and  delivered. 

The  defendants  who  were  soap-makers  at  Bath,  ordered  of  the  plaintiffs  in 
*478l  I'<>ndon,  eight  sarrands  *of  Spanish  barilla,  and  four  sarrands  of  salt  ba- 
•J  rilla,  which  the  latter  warranted  to  be  of  the  best  quality.  The  order 
was  given  in  the  middle  of  October,  and  the  barilla  reached  the  place  of  its 
destination  on  the  26th  of  December.  Immediately  after  the  arrival  of  the  ba- 
rilla, the  defendants  mixed  the  contents  of  the  eight  sarrands  together,  and  soon 
afterwards  proceeded  to  use  it  for  the  manufacturing  of  soap.  Upon  trial  it  ap- 
peared, according  to  the  evidence  of  the  defendants,  that  the  Spanish  barilla 
was  of  80  inferior  a  quality,  that  it  required  nearly  double  the  usual  quantity  in 
order  to  complete  the  process  of  soap-making;  they  continued  nevertheless  to 
proceed  in  the  use  of  it,  without  making  any  complaint,  and  in  fact  made  no  re- 
monstrance until  the  whole  of  the  barilla  had  been  consumed  in  eight  sut^ceasive 
boilings.  The  defence  now  attempted  was,  that  the  Spanish  bariUa  was  not  of 
the  quality  stipulated  for,  and  the  defendant  had  paid  into  court  as  much  as  he 
contended  it  was  really  worth.  He  insisted  that  since  the  article  was  warranted, 
he  was  not  bound  to  return  it  upon  discovering  its  inferiority,  or  even  to  give 
notice  of  the  defect;  and  he  attempted  to  show  that  the  quality  could  not  be 
ascertained  by  mere  inspection,  without  actual  experiment;  and  to  prove  the 
badness  of  quality  by  inference  from  several  failures  in  the  ordinal  y  process 
of  manufacturing  soap  where  this  barilla  was  an  ingredient. 
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*0n  the  other  side,  evidence  was  adduced  to  show  that  the  article  was  r»47A 
of  the  quality  warranted  for,  and  that  its  quality  might  easily  have  been  ^ 
ascertained  by  taste  and  inspection. 

Lord  Ellenborouoh. — When  an  objection  is  made  to  an  article  of  sale* 
common  justice  and  honesty  require  that  it  should  be  returned  at  the  earliest  pe- 
riod, and  before  the  commodity  has  been  so  changed  as  to  render  it  impossible 
to  ascertain,  by  proper  tests,  whether  it  is  of  the  quality  contracted  for.  Upon 
using  the  first  portion  of  this  barilla,  and  discovering  that  double  the  usual  quan- 
tity was  required  to  attain  the  object  of  the  process,  the  defendants  ought,  with- 
out delay,  to  have  intimated  to  the  plaintiffs  that  the  commodity  was  not  of  the 
best  quality.  Here,  on  the  contrary,  not  a  word  was  said ;  but  the  defendants 
proceeded,  without  the  least  complaint,  to  use  the  barilla  till  the  whole  was 
consumed,  and  it  became  impossible  by  means  of  proper  tests,  to  ascertain  th«>. 
real  value  of  the  article.  Linie  and  tallow  are  both  material  ingredients  in  the 
manufacture  of  soap,  and  to  defects  in  these,  and  to  many  other  concurring  cir- 
cumstances, the  failure  which  took  place  might  probably  be  owing,  and  without 
making  experiments  on  the  article  itself,  it  is  impossible,  with  any  degree  of 
certainty,  to  lay  the  blame  upon  the  barilla.  It  was  incumbent  on  the  defend- 
ants to  give  the  seller  an  opportunity  of  establishing  his  case  by  the  opinion  and 
judgment  of  ^intelligent  men  upon  the  subject,  and  not  to  throw  a  veil  r^AQ/^ 
and  obscurity  over  it,  and  debar  the  party  ^om  the  fair  means  of  ascer-  ^ 
taining  the  quality.  By  giving  notice  in  an  early  stage,  the  plaintiffs  would 
have  been  enabled  to  send  down  a  person  of  competent  skill  to  examine  the 
cellar  in  which  the  commodity  was  deposited,  and  to  have  formed  an  opinion 
to  what  the  ultimate  failure  in  the  result  was  to  be  attributed ;  and  this  must 
have  depended  both  on  the  skill  of  the  manufacturer  and  the  materials  which  he 
used.  The  party  who  extinguishes  the  light,  and  precludes  the  other  part^ 
from  the  means  of  ascertaining  the  truth,  ought  to  bear  the  loss. 

Verdict  for  the  plaintiffs 

GarroWj  A.  6.,  Gurney^  and  Comyn,  for  the  plaintiffs. 

Scarlett  and  Casberd  for  the  defencknts. 


•WALLER  and  Another,  Assignees  of  SMITH,  v.  DRAKEFORD.    [«481 

A.  after  oommitting  an  act  of  bankruplcv  in  onler  to  procure  hit  diacbaige  from  an  airesi  al 
tbe  suit  of  B^  draws  and  endonea  to  B.  a  tail  of  exchange,  which  C.  accepts  in  expectation  of 
receiving  goods  of  A/s  into  his  hands.  C.  receives  the  goods,  sella  them,  and  pays  tbr 
amount  of  the  bill  to  B.,  the  assignees  of  A.  cannot  maintain  an  actkm  agamA  B.  nr  this 
money  as  money  had  and  received  to  their  use. 

Tins  was  an  action  by  the  plaintiffs  as  the  assignees  of  Smith,  a  bankrupt, 
for  money  had  and  received  to  their  use  as  assignees. 

After  Smith  had  committed  an  act  of  bankruptcy,  he  was  arrested  by  the  de- 
fendant for  a  debt  which  was  due  to  him.  Smith,  to  procure  his  discharge, 
drew  a  bill  upon  Martin,  which  the  latter  accepted,  and  Smith,  having  endorsed 
this  bill  to  the  defendant,  was  liberated.  Martin,  at  the  time  of  accepting  this 
bill,  was  in  expectation  of  receiving  goods  of  Smith's  into  his  hands  from  one 
Wright,  and  was  authorized  by  Smith  to  sell  these  goods,  and  also  to  receive 
certain  dividends  under  a  commission  of  bankruptcy  against  Deelas,  of  whose 
estate  Smith  was  a  creditor.  Martin  afterwards  received  the  goods,  and  sold 
them,  and  paid  the  defendant  the  amount  of  the  accepted  bill  when  it  became 
due. 

It  was  now  contended  on  the  part  of  the  plaintiffs,  that  as  the  assignees  of 
Smith,  they  were  entided  to  recover  this  money,  since  it  was  in  effect  the  money 
of  the  assignees  in  the  hands  of  Martin,  and  was  consequently  received  by  th« 
defendant  to  their  use. 
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•4821  *^^  Ellenborough. — At  this  time  Smith,  being  a  bankrupt,  could 
-^  exercise  no  disposing  power  over  the  goods  in  the  hands  of  Martin. 
They  were  the  property  of  the  assignees,  and  the  assignees  may,  if  they  think 
proper,  bring  an  action  of  trover  for  the  conversion  of  these  goods,  or  they  may 
ratify  the  act  by  bringing  an  action  for  goods  sold  and  delivered ;  but  they  can- 
not consider  the  property  as  changed  by  the  act  of  a  party  who  held  them  under 
no  contract  or  authority.  Plaintiffs  nonsuited. 

Scarlett  and  Campbell  for  the  plaintiffs. 

Garrow^  A.  6.,  for  the  defendant 


In  the  ensuing  term  Scarlett  moved  for  a  rule  to  show  cause  why  there 
should  not  be  a  new  trial,  stating  at  first  the  same  grounds  as  upon  the  trial  of 
the  cause. 

But  the  court  refused  the  motion,  and  observed,  that  attempts  had  of  late 
been  made  to  stretch  the  action  for  money  had  and  received  beyond  its  due  limits ; 
it  was  a  devouring  kind  of  action,  which,  if  encouraged,  would  swallow  up  all 
others. 

Scarlett  then  moved  on  a  different  ground  from  that  on  which  he  stood  at  the 
•  ^oq-i  ^^*  ^^  contended,  *that  since  the  bill  was  accepted  by  Martin  in  fa- 
J  vour  of  Smith,  after  he  had  committed  an  act  of  bankruptcy,  the  property 
in  the  bill  vested  immediately  in  the  assignees,  and  that  they  might  have  main- 
tained an  action  of  trover  for  it  against  the  defendant;  but  if  they  could  have 
maintained  an  action  of  trover,  it  was  competent  to  them  to  waive  the  tort,  and 
to  proceed  for  money  had  and  received. 

But  the  court  observing,  that  this  had  not  been  urged  at  the  trial,  and  that  this 
was  an  attempt  to  carry  the  doctr'me  of  waiving  the  tort  to  an  unwarrantable 
length.  Refused  the  rule. 


ATWOOD  and  Another  v.  CROWDIE  and  Another. 

A.  and  Co.  banken  in  tl|e  country  being  presaed  by  B.  and  Ca  bankera  m  town,  to  whom  Ibqr 
are  indebted,  to  aend  up  any  biQa  that  \hey  can  procuxe,  transmit  for  aoooant  an  ancommodatioo 
bill  accepted  by  D.;  when  the  ImII  beoomea  due,  toe  balance  ia  m  fojowt  of  A.  and  Co.  but  the 
bifla  are  not  withdrawn,  and  afterwaida  the  balance  between  the  hoiiaes  tuma  conaiderably  in 
hwoai  of  B.  and  Ca  and  ia  ao  when  A.  and  Co.  become  bankrapta:  B.  and  Co.  are  entitled  to 
recover  againat  the  acceptor. 

This  was  an  action  by  the  plaintiffs,  as  the  endorsees  of  three  bills  of  ex- 
change, drawn  by  Kent  and  Co.  upon,  and  accepted  by  the  defendants,  payable 
to  Mattingley  and  Co.  and  endorsed  by  the  latter  to  the  plaintiffs. 
*4R41  *^^  appeared  that  a  material  alteration  had  been  made  in  one  of  these 
-J  bills,  which  put  it  out  of  question.  The  two  others,  which  bore  date 
December  16th,  1813,  became  due  on  the  succeeding  19th  of  March  and  19th 
of  April,  respectively.  The  plaintiffs  were  the  London  bankers  of  Mattingley 
and  Co.,  who  were  bankers  at  Abingdon,  and  also  at  Wantage ;  and  the  latter 
being  indebted  to  the  former,  and  being  pressed  by  them  to  send  any  bills  up 
that  they  could  procure,  sent  up  nine  bills /or  account^  in  which  were  included 
the  bills  in  question,  which  had  been  accepted  by  the  defendants  for  the  accom- 
modation of  Mattingley  and  Co.  Upon  the  evidence  adduced  for  the  defend- 
ants, it  appeared  that  the  balance  of  the  cash  account  between  the  plaintiffs,  and 
Mattingley  and  Co.,  was  very  considerably  in  favour  of  the  latter  both  on  the 
)9lh  of  March,  1814,  and  on  the  19th  of  April,  1814,  when  the  two  bills  in 
question  respectively  became  due.  It  also  appeared,  that  there  were  periodi 
subsequent  to  these  dates,  when  the  general  account,  including  both  cash  and 
engagements,  was  in  favour  of  Mattingley  and  Co. :  but  they  afler wards  failed, 
and  at  tlie  time  of  failure  were  indebted  to  the  plaintiffs  in  a  sum  exceeding  the 
principal  and  interest  of  the  bills. 
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Scarlett,  for  the  defendants,  contended,  that  the  object  of  transmitting  the  billft 
in  question,  was  in  order  to  cover  the  then  existing  bn lance,  and  that  such  ba« 
lance  having  been  satisfied  in  March  and  April,  the  plaintiff's  claim  on  these 
bills  was  ^extinguished,  and  could  not  afterwards  be  revived  by  a  subse-  ^^  .^^ 
qnent  fluctuation  of  the  account  in  favour  of  the  plaintiffs  against  Mat-  ^ 
tingley  and  Co.  That  the  general  principle  applied,  that  where  an  accommo- 
dation bill  is  endorsed  afler  it  is  due,  the  endorsee  stands  in  the  same  situation 
with  that  in  which  the  endorser  himself  would  have  stood ;  and  that  therefore, 
in  the  present  case,  the  defendants,  having  accepted  the  bill  for  the  accommo- 
dation of  Mattingley  and  Co.  and  the  plaintiffs  having  no  claim  upon  these  bills 
when  they  became  due,  they  could  not  afterwards  acquire  a  fresh  claim  upon 
new  advances  to  Mattingley  and  Co.  any  more  than  they  could  by  a  fresh  en- 
dorsement by  Mattingley  and  Co. 

Lord  Ellknbokouoh. — It  appears,  from  the  letter  in  which  the  bills  were 
sent  by  Mattingley  and  Co.  to  the  plaintiffs,  that  they  were  sent  on  account^ 
which  means,  the  then  floating  account.  It  is  clear,  that  there  was  a  period, 
when  the  plaintiff's  lien  ceased  to  attach,  and  when  the  bills  might  have  been 
redeemed,  but  they  were  not  reclaimed,  and  by  allowing  them  to  remain  in  the 
hands  of  the  plaintiffs,  the  lien  revested,  when,  upon  fresh  advances  made,  the 
balance  turned  in  favour  of  the  plaintiffs. 

Verdict  for  the  plaintiffs,  for  the  principal  and  interest. 

Oarrow,  A.  G.,  Marty att,  and  F,  Pollock^  for  the  plaintiffs. 

Scarlett  and  Caaberd  ^r  the  defendants. 


*In  the  ensuing  term,  Scarlett  moved  for  a  rule  to  show  cause  why  r^^gg 
there  should  not  be  a  new  trial,  contending,  that  the  bills  had  not  been  ^ 
sent  for  the  purpose  of  securing  a  fluctuating  balance,  but  on  account  of  the  then 
existing  debt;  and  that  after  that  object  had  been  satisfied,  the  plaintiffs  became 
the  proprietors  of  the  bills,  after  they  were  due,  and  that  Mattingley  and  Co. 
could  not  at  that  time  make  the  plaintiffs  proprietors,  without  being  subject  to 
the  equity  under  which  they  themselves  held  the  bills. 

Lord  Ellbnborough. — Upon  what  terms  Crowdie  and  Co.  originally  ac- 
cepted the  bills,  does  not  appear,  but  the  circumstances  indicate  what  the  na- 
ture of  the  transaction  was ;  their  not  withdrawing  the  bills,  or  demanding  them 
back,  shows  that  they  considered  themselves  to  be  sureties. 

Scarlett  (hen  submitted  that  the  plaintiffs  were  not  entitled  to  interest  on  the 
bills,  from  the  time  when  they  became  due,  but  only  from  the  time  when  the 
balance  turned  in  favour  of  the  plaintiffs. 

But  the  court  answered  that  ihe  balance  afterwards  exceeded  both  the  prin* 
cipal  and  interest  due  on  the  bills.  Rule  refused. 


♦MOORE  and  Others,  Assignees  of  SHEATH  and  Others,  i?.       [•487 

VOUGHTON. 

In  an  action  to  reoover  the  intnneflt  upon  moneys  advanced  to  the  defendant  by  a  banking  haam,  it 
k  not  nifiident  to  ihow  that  it  was  the  general  custom  of  the  house  to  charge  interest  calcubted 
U(<oa  half^yrariy  rests,  without  also  showing  that  the  defendant  knew  that  such  was  the  praotiQe. 

This  was  an  action  of  assumpsit  by  the  plaintiffs,  as  the  assignees  of  Sheath, 
Steel,  and  Wrag,  bankrupts,  against  the  defendant,  for  money  lent,  and  for  in- 
terest. 

It  was  contended,  that  with  respect  to  such  sums  as  should  be  proved  to  have 
been  advanced  to  the  defendant  on  his  own  private  account,  the  plaintiffs  were 
entitled  to  recover  interest,  calculated  upon  half-yearly  rests,  according  to  the 
universal  practice  of  the  house. — But, 

Lord  Ellenborouoh  held  that  this  claim  could  not  be  supported,  unless  it 
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could  be  proved,  that  the  defendant  knew  that  it  was  the  practice  to  charge  in- 
terest from  such  rests. 

The  plaintiffs  had  a  yerdict  for  the  principal  sums  advanced,  witli  interest, 
calculated  upon  each  sum,  from  the  time  of  the  advance,  but  without  rests. 

Garrow^  A.  G.,  Scarlett,  and  Dentnan,  for  the  plaintiffs. 

Clarke  and  Reader  for  the  defendant 


•488]  •HOLME  t;.  GREEN. 

In  order  to  take  a  can  out  of  the  statute  of  Ihnitatinii  ia  an  action  on  a  promiMOiy  note,  it  is  nol 
sufficient  to  Axnr  a  payment  by  a  joint  maker  of  the  note  to  the  payee  within  six  7®*"^  so  as  to 
throw  it  upon  the  defendant  to  show  that  the  payment  was  not  msue  on  aocountof  the  note. 

An  acknowfedgment  byone  partner  to  bind  anomer,  insudi  case,  must  be  dear  and  explicit 

This  was  an  action  by  the  endorsee,  of  a  promissory  note,  against  the  maker. 

The  note,  bearing  date  25th  March,  1805,  was  made  jointly  by  Green,  and 
Salter,  who  was  dead,  for  the  payment  of  300/.  to  Holme  and  WUson,  and  by 
them  endorsed  to  Holme,  the  plaintiff,  on  his  private  account. 

The  defendant  had  pleaded  the  general  issue,  and  the  statute  of  limitations. 
Replication  that  the  suit  was  commenced  within  six  years  af^er  the  promise. 

Salter,  being  the  clerk  of  Holme  and  Wilson,  the  latter  advanced  to  him  the 
sum  of  600/.  for  securing  the  re-payment  of  300/.  of  which  the  note  in  question 
was  given  by  Salter,  and  by  Green,  the  defendant,  as  his  surety.  In  order  to 
take  the  case  out  of  the  statute,  the  plaintiff  relied  principally  on  the  fact,  that 
on  the  19lh  of  February,  1810,  a  check  had  been  paid  by  Holme  and  Wilson,  to 
Salter,  who  was  still  in  their  service,  and  that  this  had  been  paid  in,  on  Holme's, 
the  plaintiff's  private  account;  it  was  also  in  evidence,  that  when  the  defendant 
was  applied  to  for  payment  of  the  note,  he  said  he  understood  that  it  had  been 
^4801  *P^^^*  ^^  ^^  contended,  that  the  payment  of  the  50/.  check  on  the  ac- 
-*  count  of  the  plaintiff,  must  be  attributed  to  his  claim  upon  the  bill,  unless 
it  could  be  shown  by  the  defendant,  that  some  other  account  existed  between  the 
parties. 

Lord  Ellenborouom. — There  wonld  be  no  such  thing  as  the  statute  of  li- 
mitations, if  this  doctrine  were  to  prevail.  An  acknowledgment  to  bind  a  partner* 
ought  to  be  clear  and  distinct.  This  would  be  an  extravagant  extension  of  the 
case  of  Whitcomb  v.  Whitingy  Doug.  652.  Unless  there  be  an  express  and  une- 
qnivocal  acknowledgment  of  an  existii^  debt  by  one  partner,  it  will  not  bind 
^e  other.  To  admit  evidence  to  show  to  what  particular  account  a  payment 
related  so  as  to  make  it  operate  as  an  acknowledgment,  would  be  attended  with 
all  the  difficulty  and  mischief  of  opening  and  unsettling  complicated  accounts. 
If  this  were  to  be  admitted,  it  would  operate  as  a  recipe  for  taking  a  case  out 
of  the  statute,  by  means  of  obscure  and  unsatisfactory  evidence.  I  shall  cer- 
tainly intimate  to  the  jury,  that  this  is  not  enough  to  take  the  case  out  of  the  sta- 
tute. 

His  lordship  advised  the  jury  accordingly,  and  they  found  a  verdict  for  the 
defendant. 

Crumey  and  Walton  for  the  plaintiff. 

Scarlett  and  Spankie  for  the  defendant. 


♦490]  •CAMPBELL  v.  THOMPSON. 

A.  htnmg  Aipped  goods  on  boaid  of  a  vesKl  whk^  is  driteo  iato  a  foreign  port  by  stxesi  of 
weather,  part  of  these  goods  is  sold  by  the  caftam  to  defiay  ttie  expenses  of  repairing  the  yesseL 
A.  is  entitied  to  deduct  from  the  demand,  fx  fhaght,  the  smn  for  which  the  goods  haye  been 
sold. —  And  the  eiicumstanoe  of  the  riiip-ownen  hainng,  during  the  voyage,  wmignffd  the  fiy^^ 
toathixdpenon;  makes  no  difference. 

The  master  of  a  yesael  is  not  justified  in  selling  any  part  of  the  cargo  for  &e  repairs  of  the  diip  m 
a  foreign  port,  except  in  casei  of  uigent  necessity. 
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This  was  an  action  of  special  assumpsit  for  not  indemnifying  the  plain titf 
against  a  bill  of  exchange  accepted  by  him  under  the  following  circumstances : — 

The  plaintiff  had  shipped  goods  on  board  a  vessel,  which,  by  stress  of  wea- 
ther, was  driven  into  the  port  of  Halifax.  Part  of  these  goods  (without  any 
urgent  necessity)  had  been  sold  there  by  the  captain,  in  order  to  defray  the  ex- 
penses of  repairing  the  ship.  Whilst  the  vessel  was  engaged  in  this  voyage, 
Metcalfe,  the  owner,  made  an  assignment  of  the  freight  to  the  defendant  On 
the  ship's  arrival  in  the  port  of  London,  the  defendant  refused  to  deliver  to  the 
plaintiff  the  residue  of  his  goods,  unless  he  paid  freight  for  the  whole.  The 
plaintiff  insisting  that  he  had  a  right  to  set-off  the  sum  for  which  the  goods  had 
been  sold  against  the  demand  for  freight,  an  agreement  was  mutually  entered 
into,  by  which  the  plaintiff  agreed  to  pay  the  freight  of  the  goods,  per  William, 
when  it  should  become  due,  and  agreed  abo  to  accept  a  bill  for  the  amount:  the 
defendant  engaging  to  indemnify  the  plaintiff,  in  case  it  should  appear  between 
that  time  and  the  time  when  freight  should  become  *due  that  the  plain-  r*^g| 
tiff  had  any  claim  for  deduction.  The  action  was  founded  upon  a  breach .  ^ 
of  this  undertaking. 

'  It  was  contended  on  the  part  of  the  defendant,  that  the  captain  had  a  right 
to  sell  a  part  of  the  cargo  for  the  purpose  of  repairs ;  and  that  assuming  that  the 
selling  the  goods  amounted  to  a  tort,  it  was  not  competent  to  the  plaintiff  to 
waive  the  tort,  so  as  to  setoff  the  amount  for  which  the  goods  were  sold ;  that 
at  all  events  such  a  set-off  could  not  be  supported  against  the  defendants,  who 
were  assignees  of  the  freight  for  a  valuable  consideration. 

Lord  Ellbnborough. — I  am  clearly  of  opinion  that  the  plaintiff  was  entitled 
to  set-off  the  sum  for  which  the  goods  were  sold.  The  defendant  could  not 
stand  in  a  better  situation  than  Metcalfe,  the  owner  of  the  ship.  The  plaintiff 
would  not  have  been  bound  to  bring  trover  against  him,  but  might  have  waived 
the  tort,  and  brought  an  action  for  the  money  for  which  the  goods  were  sold, 
which  was  obviously  the  subject  of  a  set-off.  I  desire  that  it  may  not  go  abroad, 
that  the  master  (as  has  been  contended)  has  any  right  to  dispose  of  goods  on 
board  his  ship,  except  indeed  in  cases  of  urgent  necessity.(a)  There  is  a  te- 
nuity of  authority  on  this  subject,  but  this  has  been  so  decided  in  a  case  which 
was  tried  before  C.  J.  Eyre. 

*Upon  being  requested  to  save  the  question  for  the  opinion  of  the  rtAoo 
court,  his  lordship  said,  that  both  the  justice  of  the  case,  and  the  rule  of  ^ 
law,  conspired  to  the  same  point,  and  that  to  save  the  question  would  imply  that 
he  entertained  doubts  upon  it.  Verdict  for  the  plaintiff. 

GarroWt  A.  6.,  Scarlett^  and  Rosa,  for  the  plaintiff. 

Gumey  and  Richardson  for  the  defendant. 


In  the  ensuing  term  Gumey  moved  for  a  rule  to  show  cause  why  there  should 
not  be  a  new  trial.  He  contended  that  the  plaintiff  was  bound  to  resort  to  his 
action  to  recover  damages  for  the  unascertained  value  for  which  the  goods  might 
have  been  sold  had  they  reached  the  place  of  destination ;  and  he  cited  the  case 
of  Jllers  and  Others  v.  Tohin  and  Others,  Abbott,  243,  3d  ed.  and  that  since 
the  damage  had  not  been  ascertained  before  the  freight  became  due,  there  had 
been  no  breach  of  the  undertaking  to  indemnify. — 

But  the  court  held  that  this  was  not  a  case  of  unascertained  damage,  since 
the  only  question  was  as  to  the  value  of  the  goods,  the  plaintiff  being  entitled 
to  deduct  as  much  as  the  goods  were  worth  at  the  time  of  sale;  and  that  since 
the  facts  *  which  entitled  the  plaintiff  to  claim  a  deduction  existed  before  r^^gq 
the  freight  became  due,  and  the  plaintiff  did  not  insist  upon  any  new  L 
ground  of  claim,  the  plaintiff  was  entitled  to  retain  his  verdict.       Rule  refused. 

{a)  See  AI)bott  oa  Shipplnff,  ptftiiLc.3,f.lO;Biidthe  Ca9t  of  the  GratudinB  Maxzola^ 
3  RoL  A.  R.  240. 
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JONES  V.  BOYCE. 

If  tfaioagh  the  deikiilt  of  a  oooch  pxoprietor,  in  neglecting  to  provide  proper  means  of  oonvmnoe,  a 
pafngiT  be  plaoed  in  ao  peiilous  a  situation  as  to  render  it  prudent  for  him  to  kap  from  ^e 
coach,  wfaoeby  his  leg  is  broken,  the  pcoprietor  will  be  lesponsihle  in  damages,  although  the  oooch 
waanot  actual^  oveitunied. 

This  was  an  action  on  the  case  against  the  defendant,  a  coach  proprietor,  for 
80  negligently  conducting  the  coach,  that  the  plaintiff,  an  outside  passenger,  was 
oblig^  to  jump  off  the  coach,  in  consequence  of  which  his  leg  was  broken. 

It  appeared  that  soon  afler  the  coach  had  set  off  from  an  inn,  the  coupling 
rein  broke,  and  one  of  the  leaders  being  ungovernable,  whilst  the  coach  was  on 
a  descent,  the  coachman  drew  the  coach  to  one  side  of  the  road,  where  it  came 
m  contact  with  some  piles,  one  of  which  it  broke,  and  aflerwards  the  wheel 
was  stopped  by  a  post.  Evidence  was  adduced  to  show  that  the  coupling  rein 
was  defective,  and  that  the  breaking  of  the  rein  had  rendered  it  necessary  for 
the  coachman  to  drive  to  the  side  of  the  road  in  order  to  stop  the  career  of  the 
horses.  Some  of  the  witnesses  stated  that  the  wheel  was  forced  against  the 
*4g41  P^^^  ^^^^  fi^^^  ^violence ;  and  one  of  the  witnesses  stated,  that  at  that  time 
-*  the  plaintiff,  who  had  before  been  seated  on  the  back  part  of  the  coach, 
was  jerked  forwards  in  consequence  of  the  concussion,  and  that  one  of  the 
wheels  was  elevated  to  the  height  of  eighteen  or  twenty  inches ;  but  whether 
the  plaintiff  jumped  off,  or  was  jerked  off,  he  could  not  say.  A  witness  also 
said,  **  I  should  have  jumped  down  had  I  been  in  his  (the  plaintiff^s)  place,  as 
the  best  means  of  avoiding  the  danger.*'  The  coach  was  not  overturned,  but  the 
plaintiff  was  immediately  afler wards  seen  lying  on  the  road  with  his  leg  broken, 
the  bone  having  been  protruded  through  the  boot. 

Upon  this  evidence.  Lord  Ellenborouoh  was  of  opinion,  that  there  was  a 
case  to  go  to  the  jury,  and  a  considerable  mass  of  evidence  was  then  adduced, 
tending  to  show  that  there  was  no  necessity  for  the  plaintiff  to  jump  off. 

Lord  Ellenborouoh,  in  his  address  to  the  jury,  said, — This  case  presents 
two  questions  for  your  consideration;  first,  whether  the  proprietor  of  the  coach 
was  guilty  of  any  default  in  omitting  to  provide  the  safe  and  proper  means  of 
conveyance,  and  if  you  should  be  of  that  opinion,  the  second  question  for  your 
consideration  will  be,  whether  that  default  was  conducive  to  the  injury  which 
the  plaintiff  has  sustained ;  for  if  it  was  not  so  far  conducive  as  to  create  such  a 
reasonable  degree  of  alarm  and  apprehension  in  the  mind  of  the  plaintiff,  as 
*4951  ^^'^^^^  ^^  necessary  for  him  to  jump  down  from  *the  coach  in  order  to 
^  avoid  immediate  danger,  the  action  is  not  maintainable.  To  enable  the 
plaintiff  to  sustain  the  action,  it  is  not  necessary  that  he  should  have  been  thrown 
off  the  coach;  it  is  sufficient  if  he  was  placed  by  the  misconduct  of  the  defendant 
in  such  a  situation  as  obliged  him  to  adopt  the  alternative  of  a  dangerous  leap, 
or  to  remain  at  certain  peril ;  if  that  position  was  occasioned  by  the  default  of 
the  defendant,  the  action  may  be  supported.  On  the  other  hand,  if  the  plain- 
tiff's act  resulted  from  a  rash  apprehension  of  danger,  which  did  not  exist,  and 
the  injury  which  he  sustained  is  to  be  attributed  to  rashness  and  imprudence, 
he  is  not  entitled  to  recover.  The  question  is,  whether  he  was  placed  in  such 
a  situation  as  to  render  what  he  did  a  prudent  precaution,  for  the  purpose  of 
self-preservation. — His  lordship,  afler  recapitulating  the  facts,  and  commenting 
upon  them,  and  particularly  oa  the  circumstance  of  the  rein  being  defective, 
added: — If  the  defect  in  the  rein  was  not  the  constituent  cause  of  the  injury, 
the  plaintiff  will  not  be  entitled  to  your  verdict.  Therefore  it  is  for  your  con- 
sideration, whether  the  plaintiff's  act  was  the  measure  of  an  unreasonably 
alarmed  mind,  or  such  as  a  reasonable  and  prudent  mind  would  have  adopted. 
[f  I  place  a  man  in  such  a  situation  that  he  must  adopt  a  perilous  alternative,  I 
am  responsible  for  the  consequences;  if,  therefore,  you  should  be  of  opinion, 
that  the  reins  were  defective,  did  this  circumstance  create  a  necessity  for  what 
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be  did,  and  did  he  use  proper  caution  and  *prudence  in  extricating  him-  r«jg|. 
■elf  from  the  apparently  impending  peril.  If  you  are  of  that  opinion,  L  *''® 
then,  since  the  original  fault  was  in  the  proprietor,  he  b  lial^le  to  the  plaintiff* 
for  the  injury  which  his  misconduct  has  occasioned.  This  is  the  first  case  of 
the  kind  which  I  recollect  to  have  occurred.  A  coach  proprietor  certainly  is 
not  to  be  responsible  for  the  rashness  and  imprudence  of  a  passenger;  it  must 
appear  that  there  existed  a  reasonable  cause  for  alarm. 

The  jury  found  a  verdict  for  the  plaintiff'.— Damages  300/. 

GarroWf  A.  6  ,  and  F.  Lawes^  for  the  plaintiff*. 

Topping,  Scarlett,  and  JEspinasse,  for  Uie  defendant. 


OLIVERSON  V.  COLES  and  Others. 

An  agreement  for  selling  out  omnium  to  be  replaoed  in  stock  is  not  iOegal. 

This  was  an  action  on  a  special  undertaking  in  consideration  that  the  plain- 
tiff* would  sell  out  omnium  to  the  amount  of  2000/,  to  replace  the  same  in 
stock,  or  to  give  the  plaintiff*  the  current  price  for  it  if  he  required  it. 

*0n  the  part  of  the  defendants  it  was  objected,  that  the  contract  was  rmAQj 
illegal,  since  it  amounted  to  an  agreement  to  replace  stock  in  considera-  ^ 
tipn  of  selling  out  omnium,  which  was  not  stock,  and  which  might  never  even- 
tually become  stock ;  since  if  default  were  to  be  made  in  one  payment,  the  pre- 
vious payments  would  all  become  forfeited,  and  therefore  whether  omnium 
might  eventually  become  stock  rested  upon  a  contingency. 

Lord  Ellenborouoh. — A  person  who  has  omnium  is  potentially  in  posses- 
sion of  stock.  The  case  certainly  diffcsrs  from  that  of  a  sale  of  actually  existing 
stock,  but  it  does  not  come  within  the  mischief  intended  to  be  guarded  against 
by  Sir  John  Bernard's  Act.  Do  not  consider  me  as  entertaining  any  doubt 
upon  the  subject;  but  if  you  wish  to  have  the  point  considered  you  may. (a) 

Verdict  for  the  plaintiff. 

Marryatt,  Oumey,  and  Tindaln  for  the  plaintiff*. 

Garrow,  A.  G.,  and  Parke,  for  tlie  defendants. 

(a)  The  point  wm  not  moved.~tfee  Brown  v.  Turtut^  2  Es[k  631,  where  omnium  wan  held  by 
liord  Kenyon  to  be  alock  within  the  meaning  of  the  stock-jobbuig  act,  see  the  statute  7  G.  2,  c  8. 


•ALDRIDGE  i;.  BELL.  [*498 

An  insured  vessel  armes  at  the  port  of  Rinsale  on  the  24th  of  November;  on  die  14th  of  Decem- 
ber, a  second  survey  is  had,  when  it  is  ibund  that  the  expenses  of  the  repainwUI  exceed  the  value 
of  the  ship;  noike  of  abandonment  to  the  insuren  m  London  on  the  6tfa  of  Jannaij  is  too  late. 

This  was  an  action  on  a  policy  of  insurance  upon  the  ship  Lion,  at  and  (rom 
Ferrol  to  London. 

One  question  was.  Whether  an  abandonment  had  been  made  in  time.  The 
Lion  arrived  at  Kinsale  on  the  24th  of  November.  The  cargo  was  taken  out 
on  the  1st  of  December,  and  a  survey  was  had  on  the  2d,  and  also  another  on 
the  14th  of  December,  when  it  was  found  that  the  repairs  would  exceed  the 
value  of  the  ship.  The  course  of  communication  between  Kinsale  and  London, 
where  the  insurers  resided,  was  usually  four  or  five  days.  The  notice  of 
abandonment  was  given  on  the  6th  of  January. 

Lord  Ellenborouoh  held,  that  the  abandonment  was  clearly  out  of  time. 

Verdict  for  the  plaintiflf,  subject  to  the  question,  whether  30  per  cent,  was 
sufficient  to  cover  a  partial  loss. 

Scarlett  and  Littledale  for  the  plaintiff. 

'*Garrow,  A.  G.,  and  Richardson,  for  the  defendant.  [•499 

See  MUdidl  ▼.  EdU^  1  T.  R.  608;  Faik  on  Insuranoe,  tit  JlbandonfM9it\  Andermm/^ 
The  Royal  Exchange  ^stvrcnee  Campnnyy  7  East,  38;  Barker  v.  Stakes,  9  East,  283.  Note. 
\r.  the  above  case  there  did  not  appear  to  have  been  such  a  loss  as  entitled  the  asrared  to  abandon. 
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MACHELL  and  Others  v.  KINNEAR. 

A  bin  of  exdiange  bb,  by  the  direction  of  the  payee,  endoned  in  blank,  and  delivered  to  A^  B.  and 
Co.  who  are  bankera,  on  the  account  of  the  estate  of  an  insolvent,  which  is  vested  in  trustees  fur 
the  benefit  of  his  crediton.  A.  and  B.,  two  of  the  memben  of  the  firm,  and  also  trustees,  cannot, 
conjointly  with  a  third  trustee,  who  is  not  a  member  of  the  finn,  mamtain  an  action  against  the 
encKcaer,  without  some  evidence  of  die  transfer  of  the  bill  to  them  as  trustees  by  the  firaCi,  by  de- 
liveiy  or  odmwise. 

This  was  an  action  by  Machell,  Boucher,  and  Birkbeck,  as  the  endorsees  of 
a  bill  of  exchange,  against  the  defendant  as  the  endorser. 

The  bill  in  question  was  dated  on  the  2l8t  of  August,  1815,  and  was  drawn 
by  Corbet  on  Goldie,  for  the  payment  of  400/.,  six  months  after  date,  to  his 
own  order,  endorsed  by  Corbet,  to  Kinnear,  the  defendant,  and  endorsed  by  the 
latter  in  blank. 

The  principal  question  was,  whether  under  the  circumstances,  such  a  right 
had  been  transferred  to  the  plaintiffs  as  entitled  them  to  sue  upon  the  bill. 

It  appeared  that  Machcll  and  Boucher  were  two  of  the  partners  of  which  the 
*5001  ^^°^  ^^  Ijangton  and  *Co  consisted.  Machell,  Boucher,  and  Birkbeck, 
-^  the  three  plaintiffs,  were  the  trustees  of  the  estate  of  Holder,  an  insol- 
vent, for  the  benefit  of  the  creditors,  Birkbeck  not  being  a  member  of  the  firm 
of  Langton  and  Co.  The  defendant  being  indebted  to  the  estate  of  Holder, 
transmitted  tlie  bill  in  question  to  his  clerk  in  Liverpool,  with  directions  to  de- 
liver it  to  Langton  and  Co.  on  the  account  of  Holder's  estate,  and  either  to  en- 
dorse it  or  to  give  them  a  letter  of  guarantee  to  secure  the  payment.  The  clerk 
accordingly  endorsed  it  in  blank,  and  delivered  it  to  Langton  and  Co. 

GarroWj  A.  G.,  for  the  defendant,  objected,  that  it  was  not  competent  to  two 
of  the  firm  of  Langton  and  Co.  to  associate  with  themselves  a  third  person  who 
was  a  stranger,  for  the  purpose  of  bringing  an  ac.tion  on  the  bill,  without  show- 
ing that  the  bill  had  been  transferred  by  Langton  and  Co.  to  the  plaintififs  thus 
associated. 

Marry att,  for  the  plaintififs,  contended,  that  since  the  bill  had  been  endorsed 
in  blank,  it  was  competent  to  any  number  of  persons  to  associate  together  for 
the  purpose  of  bringing  an  action ;  and  he  cited  the  case  of  Ord  and  Others  v. 
Portal^  3  Camp.  239 ;  where  it  was  held,  fhat  an  endorsement  in  blank  con- 
veyed a  joint  right  of  action  to  as  many  as  agreed  to  sue  upon  the  bill. 

Lord  Ellenborouoh. — The  bill  having  been  endorsed,  and  delivered  to 
m^Qt-]  Langton  and  Co.,  ^according  toKinnear's  direction,  Langton  and  Co.  had 
-I  authority  to  appropriate  it.  Since  it  was  paid  to  them  on  account  of 
Holder's  estate,  if  they  had  received  the  amount,  it  would  have  been  money  had 
and  received  by  them  on  account  of  the  estate ;  but  the  evidence  as  it  stands  proves 
the  interest  in  the  bill  to  be  in  Langton  and  Co.  It  would  be  sufiicient  to  prove 
that  Langton  and  Co.  consented  to  appropriate  the  bill  to  the  three  plaintififs  as 
trustees.  If  Langton  and  Co.  had  endorsed  it  to  the  plaintififs,  the  right  to  sue 
would  have  been  clear,  or  they  might  have  transferred  the  right  by  a  delivery 
of  the  bill;  but,  without  some  evidence  of  this  kind,  the  right  to  %ue  still  remains 
in  Langton  and  Co.  Had  it  not  been  for  the  evidence  of  the  particular  transfer 
to  Langton  and  Co»,  an  endorsement  in  blank  might  have  entitled  the  parties 
who  bring  the  action  to  recover.  Plaintiffs  nonsuited. 

Marryatt  and  Chitty  ioi  the  plaintiffs. 

GarroWf  A.  G.,  and  Sjpan/»e,  for  the  defendant. 


»50«]  •SNOW  V.  ALLEN. 

A  plaintiff,  who  actmg  under  what  he  conceives  to !«  sound  advice,  takes  the  defendant  in  execu- 
tion, after  he  has  taken  the  defendant's  bail  in  execution,  is  not  liable  to  an  actbn  for  mati- 
ckmdy  anrestine  tlie  defem iant,  although,  previous  to  the  arrest,  he  had  notioe  fiom  the  dofendanc 
^^  liis  prooeeifing  was  lUegaL 
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This  was  an  action  on  the  case,  for  maliciously  and  without  any  reasonable 
or  probable  cause,  suing  out  a  writ  of  teateUum  capias  ad  aatiafaciendum 
against  the  plaintiff;  upon  which  he  was  arrested,  and  detained  in  prison,  un- 
til, ^. 

It  appeared,  that  in  Easter  term,  1807,  the  defendant,  who  was  a  tailor,  com- 
menced an  action  against  the  plaintiff,  in  which  he  obtained  judgment  in  Mi- 
chaelmas term,  1800,  for  the  debt  and  costs.— The  plaintiff,  being  then  absent 
irom  England,  the  defendant  proceeded  to  judgment  against  Raymond,  Snow, 
and  Mitchell,  the  plaintiff's  bail,  and  took  them  in  execution.  In  November 
1813,  the  defendant  sued  out  a  capias  ad  saiiafadendum  2Xi^  2,  testatum  ca.sa, 
against  the  plaintiff,  on  the  latter  of  which  he  was  arrested. 

The  plaintiff's  attorney,  previous  to  the  arrest,  gave  notice  to  the  defendant's 
attorney,  that  it  was  irregular  to  proceed  against  the  plaintiff,  aAer  taking  his 
bail  in  execution. 

The  defendant's  attorney,  however,  relying  on  HiggirCs  case^  Cro.  J.  320 ; 
2  Bulst  68;  10  Vin.  Abr.  578;  and  an  opinion  of  a  special  *pleader,  r^g^o 
persisted  in  his  course  of  proceeding  against  the  plaintiff;  and  he  was  L 
detained  in  custody  till  Hilary  term,  1814,  when  the  Court  of  King's  Bench 
made  the  rule  absolute  for  his  dischaige.(a) 

Lord  Ellbnborouoh. — How  can  it  be  contended  here,  that  the  defendant 
acted  maliciously^  he  acted  ignorarUly. 

Garrow,  k.  G.  He  proceeded  to  arrest,  after  full  notice  of  the  irregularity 
of  his  proceedings. 

Lord  Ellenborouoh.— But  he  was  acting  under,  what  he  thought,  was  good 
advice;  it  was  unfortunate  that  the  attorney  was  misled  by  Higgin's  case ;  but 
unless  you  can  show  that  the  defendant  was  actuated  by  some  purposed  malice, 
the  plaintiff  cannot  recover. 

The  plaintiff  being  unable  to  carry  the  case  further,  was  nonsuited. 

Garrow^  A.  G.,  and  Deacon^  for  the  plaintiff. 

Scarlett  and  Gaselee  for  the  defendant. 

(a)  See  the  can,  2  ftfaule  Sl  Selwyn,  341. 


•BRIDGE  1;.  WAIN.  [•  504 

Goods  sold  aie  described  in  the  invoice,  as  scailet  cottinga,  a  wanantjr  is  to  be  tnfened  that  ffao 
goods  answered  the  known  mercantile  deacription  of  scailet  cuttings. 

In  an  action  of  assumpsit  it  is  alleged  as  a  breach,  that  certain  ^oods  sold  and  deliTered  to  the 
plaintiff,  and  warranted  to  be  scaikt  cuttings,  were  not  scarlet  cuttings,  per  quod,  tfiey  became  and 
were  of  no  use  or  value  to  the  pbdntift  The  plaintiflT  is  entitled,  witliout  any  further  alle- 
gation of  special  damace,  to  recover  as  much  as  me  goods  would  have  been  worth  to  him  hsid 
the  contract  been  iaithnilly  peribnned  fay  the  defendant 

This  was  an  action  of  special  assumpsit. 

The  declaration  alleged,  a  purchase  by  the  plaintiff  from  the  defendant,  of 
scarlet  cuttings,  to  the  amount  of  904/.  and  all  the  counts,  except  the  sixth  and 
last  count,  alleged  a  special  warranty  by  the  defendant,  that  the  scarlet  cuttings 
were  of  a  merchantable  quality ;  the  sixth  count  alleged  an  undertaking  that  they 
were  scarlet  cuttings. 

It  appeared  in  evidence,  that  scarlet  cuttings  consisted  of  small  pieces  of  scarlet 
cloth,  in  which  the  English  dealt  with  the  Chinese  to  a  considerable  extent.  It 
was  also  proved,  that  scarlet  cuttings  were  understood,  in  the  market,  to  mean, 
cuttings  of  cloth  only,  without  any  admixture  of  serge  or  other  materials,  and 
that  the  article  sold  to  the  plaintiff  did  contain  a  quantity  of  serge,  and  that  a 
part  consisted  of  mere  shreds  of  cloth  much  smaller  than  those  usually  sent, 
'  and  that  goods  of  this  description  would  be  very  unprofitable,  if  not  wholly  un- 
salable in  China,  and  that  a  sale  of  such,  without  examination,  might  prove  very 
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«5051  ^^^'^Q^CB^  ^^  ^  trader,  who  would  aflerwards  be  regarded  ^withgteat 
-^  suspicion  in  the  Chinese,  market.  No  special  warranty  was  proved, 
but  it  appeared,  that  in  the  bill  of  parcels,  the  goods  were  described  as  scarlet 
cuttings. 

Upon  its  being  objected  that  no  warranty  had  been  proved, — 

Lord  Ellbmborovoh. — If  they  were  sold  by  the  name  of  scarlet  cuttings, 
and  were  so  described  in  the  invoice,  an  undertaking  that  they  were  such  must 
be  inferred.  To  satisfy  an  aU^tion,  that  they  were  warranted  to  be  of  any 
particular  quality,  proof  must  be  given  of  such  a  warranty,  but  a  warranty  is 
implied  that  they  were  that  for  which  they  were  sold. 

Scarlett  afterwards  addressed  the  jury  on  the  subject  of  damages ;  he  also 
submitted  to  the  court,  that  since  the  plaintiff  could  not  recover  on  any  count 
except  the  sixth,  since  all  the  others  alleged  an  express  warranty,  and  since  the 
breach  alleged  in  the  sixth  count,  was  merely  that  **they  were  not  scarlet  cut- 
tings, but  shreds,  serges,  &c.,  and  became  and  were  of  no  use  or  value  to  the 
said  plaintiff, "  the  plaintiff  was  not  entitled  to  recover  any  special  damage  what- 
ever, no  special  damage  having  been  alleged  in  the  sixth  count,  and  that  he  could 
not  recover  more  than  the  mere  difference  in  value  between  tlie  article  delivered, 
*5061  ^^^  ^^^  contracted  for  without  refeteiice  to  any  speci6c  *and  particular 
-J  loss  resulting  from  the  loss  of  sale  in  China. 

Lord  Ellenborouoh  (to  the  jury). — The  difficulty  in  this  case,  consists,  in 
ascertaining  the  damages  sustained  by  the  plaintiff,  in  consequence  of  his  not 
having  been  furnished  with  proper  scarlet  cuttings ;  we  have  no  account  of  the 
sum  actually  produced  by  the  sales.  Under  the  words  of  the  sixth  count,  that 
they  were  of  no  use  or  value,  you  are  to  consider,  the  effect  of  their  belrg  of 
no  use  or  value  in  China.  I  am  decidedly  of  opinion  that  by  value,  is  to  be 
understood,  the  value  which  the  plaintiff  would  have  received  had  the  defendant 
faithfully  performed  his  contract. — Afler  his  lordship  had  fully  commented  upon 
all  the  facts  of  the  case,  the  jury  found  a  verdict  for  the  plaintiff  on  the  sixth 
count;  damages  850/. 

Garrow,  A.  6.,  and  Campbell,  for  the  plaintiff. 

Scarlett  and  F,  Lawes  for  the  defendant. 


In  the  ensuing  term,  Scarlett  moved  for  a  new  trial,  on  the  ground  of  a  mis- 
direction by  hb  lordship,  on  the  subject  of  damages,  but  the  court  refused  a  rule 
to  show  cause,  being  of  opinion  that  the  plaintiff  was  entitied  to  recover  under 
the  sixth  count,  all  the  loss  which  he  had  sustained,  in  consequence  of  not 
having  in  China  those  goods  which  the  defendant  had  undertaken  to  supply. 


*607]  CHOPPER  and  Others,  Assignees  of  MOWBRAT  and  Others,  and 
MASON  and  Others  v.  RICHMOND. 

If  in  an  action  by  tbe  aaigyMwin  of  a  bankrapt  it  be  proved  that  an  act  of  bankraptcv  was  com- 
mitled  befine  tbe  oommiaaioo  imed,  it  will  be  saffident,  althoniffh  tiie  act  was  conumtted  eo  m- 
oentfy  befbie  the  commianon,  and  at  such  a  diatance  from  Lonfm,  that  noknowledf^  of  it  could 
have  reached  London  at  the  time  when  the  commianan  was  sued  out 

This  was  an  action  by  the  assignees  of  Mowbray,  Hollingworth,  auu  Wethe- 


and  endorsed  to  William  Richmond,  who  had  endorsed  it  over  to  the  fin»  of 
Mowbray  and  Co. 

No  notice  having  been  given  of  an  intention  to  dispute  the  bankruptcy,  the 
depositions  were  read,  from  which  it  appeared  tiiat  Wetherell  (one  of  the  bank- 
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rupts)  had  committed  an  act  of  bankruptcy,  on  the  2 let  of  July,  at  Doncaster. 
the  commission  bearing  date  the  22d  of  July,  the  day  after. 

TindaU  for  the  defendant,  objected,  that  this  act  of  bankruptcy  could  not  sup 
port  the  commission,  since  at  the  time  of  suing  out  the  commission,  this  act  of 
bankruptcy  could  not  have  been  known  in  London. 

Lord  Ellenborough. — If  an  act  of  bankruptcy  has  in  fact  been  committer 
previous  to  the  suing  out  of  the  commission,  I  shall  not  look  to  the  *time  r«gQp 
in  which  the  news  of  that  act  would  reach  London.  ^ 


By  the  terms  of  the  note  the  defendant  undertook  to  pay  legal  interest  on  de- 
mand. 
Lord  Ellenborouoh  held  that  this  must  mean  from  the  date  of  the  note. 

Verdict  for  the  plaintiffs. 
Scarlett  and  Richardson  for  the  plaintiffs. 
Tindal  for  the  defendant. 


EVERTH  V.  TUNNO. 

An  insured  vessel  is  warranted  to  cairy  a  French  lioenae,  it  u  not  sufficient  to  show  that  the  captaic 
of  the  vessel  in  1813,  before  the  vessel  sailed  from  Dantsic,  received  a  document  which  purportea 
to  be  a  French  licence,  without  showing  that  he  received  it  from  some  officer  or  person  m  au- 
thority under  the  French  government;  but  proof  that  after  the  arrival  of  the  vessel  at  Bourdeaux, 
slie  was  allowed  to  remain  there  for  upwanu  of  a  month  after  an  inspection  of  the  Frendi  license 
and  other  documents  by  the  officer  of  the  French  government  is  primd  facie  evidence  that  the 
document  is  genuine. 

This  was  an  action  on  a  policy  of  insurance  on  ship  and  freight  at  and  from 
Bourdeaux  to  London,  with  a  warranty  that  she  should  carry  British  and  French 
licenses,  loss  alleged  by  detention  of  the  French  government. 

♦In  1813  the  vessel  sailed  from  Dantzic,  under  a  license  from  the  t^raq 
French  govemment,(a)  under  the  authority  of  which  she  proceeded  from  •- 
Dantzic  to  London.  After  taking  in  a  cargo  of  goods,  she  sailed  from  Bourdeaux 
(having  obtained  a  British  license)  and  went  up  the  river  to  the  town  of  Bour- 
deaux, March  16th,  1814:  whilst  the  vessel  was  proceeding  up  the  river,  her 
papers  were  seized  by  officers  of  the  French  government,  but  they  were  after- 
wards returned,  and  the  vessel  sailed  up  the  river,  and  afterwards  proceeded  to 
take  in  her  homeward  cargo.  On  the  25th  of  March  she  had  discharged  her 
ballast,  and  carpenters  were  employed  to  prepare  for  the  homeward  voyage, 
when  two  custom-house  officers  came  on  board,  and  seized  the  French  license, 
and  on  the  26th  of  April  orders  were  given  that  the  vessel  should  proceed  fur- 
ther up  the  river. 

In  proof  of  the  warranty  that  the  vessel  had  a  French  license,  the  plaintiff 
relied  upon  evidence  that  the  document  produced  (which  purported  to  have 
been  signed  by  Bonaparte,  and  countersigned  by  his  minister)  had  been  received 
by  the  captain  from  the  owners  of  the  vessel  at  Dantzic.  It  was  also  contend- 
ed, that  the  permitting  the  vessel  to  remain  in  the  harbour,  and  to  proceed  with- 
out molestation  in  providing  for  the  homeward  voyage  *after  the  license  r#j.||* 
had  been  inspected,  was  a  recognition  of  its  authority  by  the  French  go-  L 
vernment. 

Lord  Ellenborouoh.— If  the  captain  had  received  this  document  from  a  per- 
son of  French  autliority  at  Dantzic,  it  might  have  been  admissible  on  that  ground, 
because  it  is  probable  that  sucli  a  document  would  have  been  transmitted  by  the 
French  government  to  some  person  in  authority  at  Dantzic;  but  it  is  not  suffi- 
cient to  show  that  it  came  out  of  the  possession  of  the  owners.  Since,  how- 
ever, the  French  government  had  possession  of  the  papers  in  March,  and  no 

(a)  A  special  case  was  made  fi>r  the  qunion  of  the  Court  of  K.  B.  upon  the  coDBtractkn  of  th» 
licnise. 
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obstruction  took  place  till  the  26th  of  April,  I  think  there  is  prima  facte  evi- 
dence that  the  document  is  genuine. 

Scarleii,  for  the  defendant,  afterwards  objected  that  the  warranty  had  not 
been  complied  with,  since,  within  the  space  of  twenty-four  hours  after  the  arri- 
val of  the  vessel  within  the  port  of  Bourdeaux,  the  license  had  been  taken  away : 
he  insisted  that  the  warranty  ought  to  be  stricdy  construed,  and  that  it  was  es- 
sential that  the  license  should  have  been  under  the  dominion  of  the  owners 
when  the  policy  attached,  that  is  for  twenty-four  hours  after  the  arrival  of  the 
vessel. 

But  Lord  Ellenborough  expressed  a  decided  opinion  that  the  policy  at- 
tached the  moment  the  vessel  arrived  within  the  port. 

^     PI       ''Verdict  for  the  plaintiff,  subject  to  a  special  case  on  the  construction 
J  of  the  French  license. 

Garrow,  A.  6.,  and  Taddy^  for  the  plaintiff. 

Scarleitf  Gumey^  and  Marryatt^  for  the  defendant. 


REX  V.  COHEN. 

If  a  co-pbintiff  die,  the  suit  will  be  abated,  unleas  the  death  be  soggested  acoording  to  thestatS  and 
9  W.  3,  c  1 1,  &  6.  And  therefore  if  a  co-plaintiff  die  after  issue  joined,  a  trial  without  such 
suggestion  on  the  record,  would  be  extra-judicial;  and  consequently  no  perjury  could  be  assigned 
upon  any  fiilae  evidence  given  at  such  triaL 

This  was  an  indictment  for  perjury. 

The  indictment  contained  two  counts.  The  first  count  alleged,  that  on,  dec, 
a  certain  cause  between  Thompson  and  Forman,  plaintiffs,  and  B.  Jacob,  the 
defendant,  came  on  to  be  tried,  and  was  tried,  and  that  the  present  defendant, 
Cohen,  was  then  and  there  duly  sworn  to  give  evidence  between  the  said  par- 
ties. That  it  became  a  material  question  whether  a  bill  of  exchange,  shown  to 
the  defendant  had  been  drawn  and  signed  by  Bernard  Jacob,  the  drawer  in 
London.  The  perjury  was  assigned  on  evidence  given  by  the  defendant  that 
he  saw  the  bill  of  exchange  drawn  and  signed  in  London,  which  evidence  was 
alleged  to  have  been  given  with  intent  to  injure  the  plaintiffs. — 
**il2l  *1^h6  second  count  alleged,  that  on,  dec.  a  certain  issue,  before  them 
^  duly  joined  between  the  parties,  came  on  in  due  form  of  law  to  be  tried. 

It  appeared  that  Thompson  and  Forman  had  brought  an  action  against  Ber- 
nard Jacob,  as  the  acceptor  of  a  bill  of  exchange,  purporting  to  have  been 
drawn  by  Bernard  Jacob  the  younger,  at  Constantinople,  in  favour  of  Phillip 
Phillip,  and  endorsed  by  the  latter  to  the  plaintiffs. 

The  plaintiffs  declared,  in  Hilary  term,  1815 :  on  the  30th  of  April,  1815,  after 
issue  had  been  joined,  Thompson,  one  of  the  plaintiffs,  died,  and  the  cause 
came  on  for  trial  on  the  10th  of  May,  no  suggestion  having  been  entered  on  the 
record  of  Thompson's  death.  Cohen,  the  present  defendant,  was  called  upon 
that  occasion,  as  a  witness  for  the  plaintiffs,  and  he,  after  proving  the  signatures 
of  the  drawer  and  acceptor,  swore  that  he  saw  the  bill  in  question  drawn,  and 
signed  in  London;  and  upon  this  evidence,  the  plaintiffs  were  nonsuited,  and 
upon  this  also  the  present  charge  of  perjury  was  founded. 

Topping  and  Lawes,  for  the  defendant,  contended,  that  the  indictment,  un 
der  these  circumstances*,  could  not  be  supported.  The  cause  came  on  to  be  tried, 
on  the  10th  of  May,  1815,  before  which  time  the  co-plaintiff,  Thompson,  had 
died ;  but  the  cause  had  proceeded  just  as  if  he  had  been  alive,  without  any  sug- 
•51^1  gestion  of  his  death  upon  the  record.  At  ♦common  law,  the  cause  abated 
-*  by  the  death  of  one  of  the  parties.  For  though  an  opinion  once  existed, 
that  where  an  action  had  been  brought  by  two  partners,  it  did  not  abate  by 
the  death  of  one  of  them ;  and,  although  that  was  the  opinion  of  a  very  learned 
person,  it  was  found  that  the  doctrine  could  not  he  supported,  and  therefore  the 
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•statute  of  William  was  framed, (a)  which  gave  authority  on  the  death  of  one 
being  suggested  on  the  record  to  the  court  to  proceed.  But  that,  since  the  death 
had  not  been  suggested  in  this  case,  the  proceedings  were  at  an  end  by  the 
death  of  one  of  die  plaintiffs.  The  last  general  return  day  was  on  the  5th  of 
May,  the  term  ended  on  the  8th,  and  the  cause  was  tried  on  the  iOth.  Thea 
as  to  the  allegation  on  the  record,  it  was  clear,  that  the  oath  must  be  a  false  one« 
taken  in  the  course  of  some  judicial  proceeding,  but  by  the  death,  the  cause  was 
at  an  end  without  a  suggestion,  according  to  Sie  statute  of  William.  On  the 
face  of  the  record,  it  was  alleged,  that  a  certain  issue,  duly  joined  between  the 
parties,  came  on  in  due  form  of  law  to  be  tried,  and  was  in  due  form  of  law 
tried;  but,  in  fact,  the  plaintiff  was  nonsuited,  and  therefore  there  was  no  trial.— 
(Lord  *Ellbnborouoh. — This  part  of  the  objection,  that  the  trial  was  r^gi^ 
not  in  due  form  of  law,  is  the  least  tenable ;  the  trial  was  in  due  form  ^ 
of  law,  since  the  forms  of  law  were  observed.) — The  record  goes  on  to  state, 
that  the  defendant  was  examined  on  the  part  of  William  Forman,  and  William 
Thompson,  who  was  then  dead,  and  it  is  alleged  that  he  was  called  as  a  witness 
for  Thompson,  that  the  evidence  was  given  with  intent  to  injure  the  parties, 
one  of  whom  was  dead :  in  order  to  proceed  further,  a  suggestion  should  have 
been  entered  according  to  the  statute,  and  this  not  having  been  done,  all  the  sub- 
sequent proceedings  were  extra-judicial:  That  the  statute  of  William  made  the 
entry  of  a  suggestion  a  condition  precedent;  if  a  writ  of  error  had  been  brought 
in  this  case,  the  judgment  would  have  been  erroneous.  Supposing  this  to  have 
been  the  case  of  a  sole  plaintiff,  would  not  his  death  have  closed  all  the  pro- 
ceedings ? 

Gumey  and  Toddy  for  the  prosecution.  What  might  have  been  the 
case  of  a  sole  plaintiff,  is  not  to  be  argued  now. — (Lord  Ellenborough. — 
But  at  law,  the  death  of  one  is  as  fatal  as  the  death  of  all,  if  not  aided 
by  the  statute.  The  statute  says,  "  but  if  certain  things  be  done,"  and  these 
have  not  been  done:  I  am  struck  with  the  objection,  which  is  a  grave  and 
difficult  one.) — The  general  practice  is  not  to  suggest  the  death  before  the 
trial,  and  this  affords  a  strong  presumption  as  to  the  intention  and  meaning  of 
the  statute.  The  oath  taken  by  the  jury  is  to  decide  the  issue,  and  that  was 
♦joined  between  the  parties  previous  to  the  death.  The  second  count  r^^.g 
is  free  from  the  variances  which  have  been  objected,  since  that  count  L  *'*® 
states,  that  the  issue,  before  them  joined  between  the  parties,  came  on  in  due 
form  of  law  to  be  tried,  aud  that  the  defendant  was  then  duly  sworn  to  give  evi- 
dence. (Lord  Ellbnborouoh. — The  second  count  is  well  and  cautiously  intro- 
duced, and  gets  rid  of  all  the  objections,  except  that  founded  upon  the  necessity 
of  a  suggestion,  under  the  statute.) — The  want  of  a  suggestion  would  be  a 
ground  for  a  writ  of  error  in  fact,  but  would  not  abate  the  suit  altogether. 

Lord  Ellenborough. — I  am  of  opinion  that  the  suit  is  abated  by  the  death 
of  a  co-plaintiff,  unless  a  suggestion  be  entered ;  and  if  so,  since  the  oath  was 
taken  in  an  unauthorized  cause,  I  cannot  say  that  the  swearing  amounts  to  per- 
jury, however  I  may  regret  it.  I  look  to  the  statute  only,  the  other  defects  are 
cured  by  the  second  count.  I  have  heard  the  aiguments  on  both  sides ;  and  I 
am  of  opinion  that  the  suit  was  abated  at  the  time  of  the  trial. 

The  defendant  was  accordingly  acquitted. 

Gumey  and  Toddy  for  the  prosecution. 

Toppings  and  F,  Lowes^  for  the  defendant. 

(a)  By  the  Aitote  8  and  9  W.  3,  c.  11,  b.  6,  it  is  enacted,  that  «if  tfiere  be  two  or  more  plain- 
tiffii  or  defendants,  and  one  or  more  of  them  die,  if  the  canse  of  action  aurvive  tolhe  aurriring  plain 
tiff  or  plaintifiR,  or  againat  the  surviTing  defendant  or  defendanta,  the  writ  or  action  ihaU  not  be 
tfierabj  abated,  bat  such  death  bdng  auggeated  upon  the  reooid,  the  action  ■hall  proceed  at  the  auit 
of  the  aorming  plaintiff  or  plaintiife  agamat  the  aurviving  defendant  or  defendanta." 
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•616]  *REX  V.  COHEN  and  JACOB. 

Tlie  court  will  not  gnnt  a  new  trial  after  a  defendant  has  been  acquitted  upon  an  in^ctment,  ak 
thoi^  the  aoquttal  waa  founded  upon  a  mjadirection  by  the  judge. 

This  was  an  indictment  against  the  defendants,  for  a  conspiracy  to  defraud 
Porman,  through  the  medium  of  the  alleged  perjury  upon  which  the  indictment 
in  the  last  case  was  founded. 

The  first  count  stated  the  proceedings  in  the  action  upon  the  hill  of  exchange ; 
that  the  issue  came  on  to  be  tried  in  due  form  of  law,  and  alleged  a  conspiracy 
between  the  present  defendants,  that  Cohen  should  swear  upon  the  trial  Uiat  he 
saw  the  bill  drawn  and  signed  by  Bernard  Jacob  in  London.  There  were  also 
other  counts,  which  charged  a  conspiracy  to  defraud  the  prosecutor  more  ge- 
nerally. 

Gume^,  in  opening  the  case  for  the  prosecution,  admitted  that  the  same  ob- 
jection might  arise  as  upon  the  former  indictment;  but  proposed  to  proceed,  in 
order  that  the  prosecutor  might  have  an  opportunity  of  moving  for  a  new  trial, 
and  suggested  that  in  a  criminal  case,  a  new  trial  might  be  granted  in  case  of 
misdirection  by  the  court. 

Lord  Ellenborouoh. — I  wish  that  you  could  bring  the  case  before  the  court; 
but  I  do  not  know  any  such  distinction  as  that  which  has  been  suggested.  The 
*5171  ^^^^^^™^Q^  ^^^^  charges  a  "^conspiracy  to  effectuate  the  former  perjury, 
-J  and  I  fear  that  the  same  result  would  take  place. 

Upon  this  intimation  the  prisoners  were  acquitted.(a) 

(a)  See  iZ.  V.  Mawbey  and  Others,  6  T.  R.  619,  where  Loid  Kenyon  says, « In  miidenieanora 
&ere  is  no  authority  to  show  that  we  cannot  grant  a  new  trial  in-oider  that  the  guilt  or  muooenoe 
of  thoee  who  have  been  convicted  may  be  again  examined  into.'* 

In  Midnehnas  tenn,  57  G.  3,  a  motion  was  made  for  a  new  trial  afWr  a  verdict  for  the  defend- 
ants, upon  an  indictmBnt  for  the  non-repair  of  a  highway,  which  had  been  tried  at  the  preceding 
aadaes  at  A|jpleby,  cor.  Wood,  Baron. 

Per  Cunanu — ^The  general  rule  is  not  to  grant  a  new  trial  on  an  indictment  where  a  verdict  has 
been  found  for  the  defeiidant;  and  although  it  is  posoble  that  the  rule  might  be  relaxed  m  some  cases 
where  such  rights  would  otherwiwbe  compromised,  in  this  case  there  is  no  such  neoeasty,  since  a 
new  indictment  may  be  found.  And  see  Rex  v.  Mann,  4  Maule  and  Selwyn,  357,  where  the 
court  refused  a  new  trial  where  a  verdict  had  been  found  for  the  defendant,  upon  an  mdictment  for 
a  nuisance  to  a  highway.  See  also  R.  v.  ReyneU,  6  East,  315.  And  in  a  penal  action  a  new* 
trial  win  not  be  granted  on  the  ground  that  the  verdict  is  against  the  evidence,  Brooks,  q.  t.  v.  Mid- 
dletoHj  10  East,  266;  aliter,  where  there  has  been  a  misdnwtion  by  the  judge;  (semAle)  per  Dam- 
pisa,  J.,  4  Maule  and  Seh^yn,  338.  But  in  case  of  an  mdictment  for  a  misdemeanor,  where  a 
doobtfol  question  arises,  the  court  wS\  in  its  discretion  aave  the  point  for  connderatian,  giving  the 
defendant  an  opportunity,  in  case  he  ehall  be  convicted,  to  move  to  have  an  acquittal  entered.  See 
R.  V.  Qask  and  AmoUut,  sopia. 


*618]  ♦REX  V.  ROPER. 

In  on  mdictment  for  peijuiy  it  is  alleged  that  fVands  Cavendidi  Aberdeen,  and  othera,  exhibited 
their  bill  in  the  Exchequer,  dec  on  the  production  of  the  biU,  it  purportB  to  be  the  bill  of  J.  C. 
Aberdeen  and  others,  this  is  no  variance,  and  it  may  be  proved  mat  this  was  die  bill  of  Francis 
Oavendidi  Aberdeen.  And  there  is  no  variance,  although,  after  this  allegation,  and  after  setting 
out  such  parts  of  the  bill  as  are  neceasary,  the  words  are  added,  *^  as  appeara  by  the  said  bill,  dec 
filed  of  noord." 

This  was  an  indictment  against  the  defendant  for  perjury,  alleged  to  have 
been  committed  in  his  answer  to  a  bill  of  discovery,  filed  against  him  in  the 
Exchequer,  in  order  to  discover  whether  he  had  not  had  notice  of  the  loss  of 
the  ship  Vigilante,  of  which  he  was  a  part-owner,  previous  to  the  effecting  of 
policies  of  insurance  upon  that  vessel  and  her  cargo,  to  a  very  large  amount. 

The  indictment  alleged,  {inter  alia)  That  Francis  Cavendish  Aberdeen,  John 
Banister  Hudson,  and  several  other  underwriters,  (whose  names  were  specified) 
exhibited  their  bill  of  complaint,  &€.  to  the  Right  Honourable  Spencer  Perceval, 
Sir  A.  Macdonald,  Knight,  and  the  rest  of  the  Barons  of  His  Majesty's  Court 
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of  Exchequer,  against  Robert  Roper,  &c.;  and  after  setting  out  such  parts  of 
tlie  bill  as  were  necessary,  added,  as  appears  by  the  said  bill,  ^c.  JUed  of  re- 
cord. 

Upon  the  production  of  the  bill  itself,  the  complainants  on  the  face  of  the  bill 
purported  to  be  J.  G.  Aberdeen,  J.  B.  Hudson,  dec. 

Knowlys,  for  the  defendant,  objected,  that  this  was  a  fatal  variance,  since  an 
allegation  that  Francis  Cavendish  Aberdeen  exhibited  a  bill  of  *com-  rirRio 
plaint,  could  not  be  satisfied  by  evidence  that  J.  0.  Aberdeen  exhibited  ^ 
a  bill ;  and  if  in  fact  Francis  Cavendish  Aberdeen  exhibited  his  bill  by  the  name 
of  J.  C.  Aberdeen,  there  ought  to  have  been  an  allegation  to  that  effect  in  the 
indictment. 

Lord  Ellenborouoh.*— The  question  is,  whether  Francis  Cavendish  Aber- 
ueen  did  exhibit  his  bill  as  is  alleged  in  the  indictment.  The  usual  mode  of 
proving  such  an  allegation  is  by  the  production  of  the  bill  in  which  the  real 
name  of  the  complainant  truly  appears;  but  it  is  competent  to  the  prosecutor  to 
prove,  by  other  means,  the  allegation  that  Francis  Cavendish  Aberdeen  did  in 
fact  exhibit  his  bill. — If  the  indictment  had  professed  to  set  out  the  tenor  of  the 
bill,  it  would  clearly  have  been  a  variance. 

The  indictment  further  alleged,  that  afterwards,  to  wit,  on,  dec,  comes  the 
said  Robert  Roper,  in  his  own  proper  person,  and  exhibits  and  produces  his 
answer  to  the  aforesaid  bill  of  complaint. 

On  the  production  of  the  answer  it  was  entitled,  **  The  answer  of  Robert 
Roper  to  the  bill  of  complaint  of  J.  C. Aberdeen,  dec." 

Knowlys  objected,  that  the  answer  produced,  being  thus  en  tided,  was  no 
proof  of  the  allegation  of  an  answer  by  the  defendant  to  a  bill  of  complaint  by 
Francis  Cavendish  Aberdeen. 

*Garrow,  A.  G.,  for  the  prosecution  answered,  that  since  it  had  been  r^teon 
proved  that  the  bill  of  complaint  had  in  fact  been  exhibited  by  Francis  L 
Cavendish  Aberdeen,  and  the  other  underwriters,  it  was  not  only  proper,  but 
necessary,  to  allege  that  the  defendant  exhibited  his  answer  to  the  bill  of  Francis 
Cavendish  Aberdeen. 

Lord  Ellenborouoh  overruled  the  objection. 

The  defendant  was  found  guilty. 

Garrow,  A.  G.,  Gumey,  and  J^ndrews,  for  the  prosecution. 

Knowlys  and  V,  Lawes  for  the  defendant. 


In  the  ensuing  term  Knowlys  moved  for  a  rule  to  show  cause,  why  there 
should  not  be  a  new  trial,  on  the  ground  that  without  an  averment  in  the  indict- 
ment that  Francis  Cavendish  Aberdeen  exhibited  his  bill  by  the  name  of  J.  C. 
Aberdeen,  it  was  not  competent  to  prove  that  he  did  so.  This,  he  contended, 
«vould  be  to  admit  evidence  to  contradict  the  record  produced,  and  at  all  events 
there  was  a  variance,  sinc«  the  indictment  alleged  that  Francis  Cavendish  Aber- 
deen exhibited  his  bill,  dec.,  as  appears  by  the  record,  dec;  whereas  that  did 
not  appear  by  the  record,  but  had  been  proved  by  extrinsic  evidence. 

♦But  the  court  were  of  ojiinion,  that  the  evidence  to  show  that  Francis  r^goi 
Cavendish  Aberdeen  did  in  fact  exhibit  the  bill,  was  admissible,  and  that  ^ 
the  words,  £»  appears  by  the  record,  dec,  referred  to  the  last  antecedent,  and 
3ouId  not  be  considered  ae  incorporated  with  the  prefatory  allegation,  that 
Francis  Cavendish  Aberdeen  exhibited  his  bill. 

A  rule  nisi  was  however  granted  upon  another  ground. 


REX  V.  HUCKS. 

JO  on  indictment  for  peijury  alleged  to  \wve  been  committed  in  the  defendant's  answer  to  a  bill  of 
di8co%  eiy  filed  in  the  Exchequer,  it  is  alleged  that  the  bill  was  filed  on  a  day  q[ieqfied.    The  day 
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IS  not  materia]  where  it  is  not  alle^  as  part  of  the  record,  and  therefore  there  is  no  variance, 
althoa^  the  bill,  when  produced,  is  found  to  be  entitled  generally  of  a  preceding  term. 

1%e  inspection  of  a  record  is  within  the  peculiar  province  of  the  court,  and  theiefom  if  a  doubt  arise 
as  to  any  word  upon  a  record,  the  court,  and  not  the  jury,  must  resolve  that  doubt 

Whether  a  dedamtion  made  by  a  penoa  in  artieulo  mortis  be  receivable  on  not  in  evidence,  is  a 
question  for  the  court 

In  an  assignment  of  perjury  it  is  alleged,  that  the  defendant,  at  the  time  of  cfieding  a  policy  of  insu- 
rance, purporting  to  have  been  under-written  by  A^  B.,  C,  and  others  on  a  day  specified,  well 
knew,  &c^  on  {nodudng  the  policy,  it  appears  that  A.  underwrote  the  policy  on  a  different  day; 
the  defect  is  fetal,  although  it  appears  that  B.,  C,  dec,  did  underwrite  the  policy  on  that  day. 

This  was  an  indictment  against  the  defendant  for  perjury. 

The  defendant  was  a  part-owner  of  the  ship  Vigilante,  and  the  perjury  was 
•5221  *®®^^"®^  "P^'^  ^°  answer  by  the  defendant  to  a  bill  filed  in  the  *Exche- 
-^  quer,  under  the  circumstances  stated  in  the  last  case. 

The  indictment  alleged  that  the  bill  was  filed  on  the  1st  day  of  December,  in 
the  year  1807;  but  on  the  production  of  the  bill,  it  appeared  to  be  entitled  ge- 
nerally of  the  preceding  Michaelmas  term,  as  is  the  practice  where  a  bill  is 
filed  in  the  internal  between  two  terms. 

On  the  objection  being  taken  that  this  was  a  variance — 

Lord  Ellbn BOROUGH  overruled  it,  saying  that  since  the  day  was  not  alleged 
as  part  of  the  record,  it  was  sufficient  to  prove  the  bill  filed  on  any  other  day. (a) 

A  doubt  occurred,  whether  a  word  in  the  record  produced,  which  was  written 
above  an  erasure,  was  meeting  or  mutiny. 

Knowlys  suggested,  that  this  was  a  question  for  the  jury. 

Lord  Ellenborough. — I  think  it  is  not  a  question  for  the  jury,  and  it  must 
not  be  so  understood.  The  inspection  of  a  record  is  within  the  peculiar  pro- 
,-rt„^  vince  of  the  court. — I  am  as  jealous  of  the  *rights  of  juries  as  of  those 
^  of  the  court ;  but  certainly  the  inspection  of  a  record  does  not  belong  to 
them.  In  this,  as  in  many  other  cases,  the  question  is  exclusively  for  the  con- 
sideration of  the  court;  as  for  instance,  where  a  declaration  has  been  made  by  a 
party  in  artieulo  mortis^  whether  under  all  the  surrounding  circumstances  the 
declaration  is  admissible  in  evidence.  This  point  was  considered  by  the  judges 
here,  on  a  question  proposed  to  them  by  the  judges  in  Ireland,  who  entertained 
doubts  upon  the  subject,  and  this  was  their  unanimous  opinion. (6) 
•5241  *1^®  assignments  of  perjury  were  alleged  in  this  form:  whereas  in 
^  truth  and  in  fact  the  said  defendant,  at  the  time  of  effecting  the  said  po- 
licy, that  is  to  say,  a  certain  policy  of  insurance,  purporting  to  have  been  under- 
written by Kite,  by  his  agent  Meyer,  on  the  13th  of  August,  1807,  &c, 

(and  by  other  underwriters  specified  in  the  indictment)  well  knew,  ^c. 

{a)  See  Rastaly.  Stratton,  1  H.  B.  49;  Woodford  v.  Ashley,  2  Campb.  193,  and  Treatise  on 
Crnninal  Pleadings,  243,  and  the  caaes  there  cited. 

(b)  So  whether  a  oonfesrion  made  by  a  priaoner,  ia  admisaible  in  evidence,  or  is  to  be  excluded 
op  aoooont  of  any  pievioaa  threat  or  promiae,  aeems  also  to  be  a  question  exclusively  for  the  con- 
oderatkn  of  the  court — And  it  aeema  that  all  questions,  as  to  the  competency  of  witnesses  and  the 
admianbiliW  of  particular  evidence,  stand  u]x>n  the  same  foundatioiL  In  the  case  of  Rex  v.  Wood- 
cock, Leach,  563,  3d  ed.,  the  prisoner  was  indicted  for  the  wilful  murder  of  his  wife,  it  was  impoe- 
■bfe  from  the  time  that  the  fatal  wounds  were  inflicted,  that  she  could  live  long,  but  although  she 
ratained  her  senaea  to  the  last  moment,  and  repeated  the  circumstances  of  the  ill  usage  she  hiad  le- 
oeired,  she  never  expressed  any  i^prebension,  or  seemed  sensible  of  her  approachinp;  dissolution. 

Lord  C.  B.  Eyre,  under  tliese  circumstances,  admitted  tlie  evidence,  but  lefl  it  to  the  jury  to 
oonnder  whether  the  deceased  was  not  in  &ct  under  the  apprehension  of  death,  though  i^  did  not 
SMm  to  expect  immediate  diaaolution,  and  said,  that  if  they  were  of  opinion  that  she  was,  then  the 
dedaratioiis  were  admiaBib]e.'-~But  that  if  they  were  of  a  contrary  opmion,  they  were  inadmissible. 
-~T1iere  was,  however,  in  this  case  veiy  strong  evidence,  independent  of  the  dedaraticm  of  the  de- 
ceased ;  but  it  ia  clearly  inconsistent  with  principle  to  leave  such  evidence  contingently  to  a  jury  to 
be  acted  upon  or  to  be  rejected  aocordmg  to  their  decision  upon  that  whidi  is  dearly  a  matter  of 
law.  Whether  the  deduation  of  a  person  in  extremis  is  receivable  in  evidence  or  not,  depends 
upon  die  qoeatioo  whether  the  awful  situation  m  which  the  parly  stood  did  not  render  his  declara- 
tion equally  credifafe  with  a  declaration  made  under  the  sanction  of  an  oath,  and  therefore  it  migiit  as 
weQ  be  left  to  a  jnir  to  say  whether  a  witness  ought  to  be  sworn,  or  whether  he  is  not  incapacitated 
My  ignorance  or  innmy,  or  any  other  cause,  from  givmg  evidence  upon  oath,  as  whether  such  evi> 
Abdob  of  a  penoD  in  eztrenlia  ought  to  be  received. 
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On  the  production  of  the  policy  it  appeared,  that  it  had  been  underwritten  hy 
Meyer  for  Kite  on  the  15th  of  August. 

Upon  the  objection  that  the  allegation  was  material,  and  the  variance  fatal— 

GarroWi  A.  G.,  and  Gumey,  for  the  prosecution  contended,  that  allowing  the 
objection  its  greatest  weight,  the  only  effect  was,  that  the  single  allegation  of  the 
subscription  by  Meyer,  would  remain  disproved;  but  that  enough  would  stiU  re- 
main to  support  the  indictment,  which  alleged  the  subscription  of  the  policy  hy 
many  other  persons ;  and  that  it  way  immaterial  whether  it  was  proved  that  aU 
subscribed  or  not,  and  that  it  was  sufficient  to  prove  that  some  of  those  sub- 
scribed, who  were  alleged  to  have  done  so^ — ^But, 

*Lord  Ellbnborocoh  was  of  opinion,  that  since  they  had  chosen  to  r«eo5 
allege  a  fact  which  was  material  with  reference  to  the  knowledge  of  the  ^ 
defendant,  it  was  necessary  to  prove  it,  and  that,  in  consequence  of  the  wiance, 
the  indictment  was  disproved. 

The  prisoner  was  accordingly  acquitted. 

,Garrow^  A.  G.,  Gumey,  and  ^ndrews^  for  the  prosecution. 

Knowlys  and  V,  Lawt$  for  the  defendant. 


CAVAN  and  Another  w.  STEWART. 

(fa  cdonial  court  ponen  a  teal,  it  must  be  used  for  the  purpose  of  aiithenticatiDg  a  judgment  of  the 
court,  although  it  is  bo  much  worn  as  no  knger  to  make  any  imprearion. 

A  party  here  is  not  bound  by  a  colonial  judgment,  unleai  it  appear  either  that  he  was  summoned, 
or  it  be  proved  that  he  was  once  residait  within  the  jurisdiction ;  and  it  is  not  sufficient  that  on 
the  &ce  of  the  proceedings  he  is  described  to  be  an  absentee. 

This  was  an  action  of  assumpsit  brought  to  recover  a  balance  of  1441/.  3«.  as 
money  had  and  received  by  the  defendant  to  the  use  of  the  plaintiffs,  the  defend* 
ant  having  paid  into  comtX  the  sum  of  1385/.  19«.  0(/. 

The  plaintiffs  were  West  India  merchants,  and  established  a  primd  facie 
case,  by  proving  an  admission  on  the  part  of  the  defendant  of  his  having  re- 
ceived on  their  account  in  the  West  Indies  moneys  to  the  amount  claimed. 

*The  defence  was,  that  this  balance  had  been  attached  in  the  hands  r^enfl 
of  the  defendant  by  a  judgment  of  the  Supreme  Court  of  Judicature  in  ^ 
Jamaica,  upon  a  process  of  foreign  attachment,  on  account  of  a  debt  due  from 
the  plaintiffs  to  Bogle,  Hamilton,  and  Scott  of  Jamaica. 

It  was  proposed  to  prove  the  judgment  in  the  following  manner. 

First,  it  was  proposed  to  prove  by  a  certificate  signed  by  the  Duke  of  Man- 
chester, the  governor  of  the  Island,  to  which  the  great  seal  of  the  island  was 
appended,  that  William  Buller  was  secretary  of  the  island,  and  notary  public. 
Secondly,  By  a  certificate  under  the  hand  of  William  Buller,  as  such  notary 
public,  that  F.  Smith,  £sqi!kire,  who  had  signed  and  sealed  the  copy  of  the 
judgment  annexed,  was  the  clerk  of  the  Supreme  Court  of  Judicature  in  Ja- 
maica. Thirdly,  it  was  proposed  to  read  a  document  which  purported  to  be  a 
true  copy  of  a  judgment  obtained  by  Bogle  and  others  against  Stewart,  as  the 
garnishee  of  the  plaintiffs,  in  the  sum  of  2096/. ;  which  also  purported  to  have 
been  signed  and  sealed  by  Smith. 

The  documents  thus  attested  purported  to  be  proceedings  in  the  grand 
court  of  Judicature  in  the  island  of  Jamaica.  They  recited  that  complaint  had 
been  made  by  Bogle  and  Others,  that  James  and  Michael  Cavan  of  the  Island 
of  Barbadoes,  merchants,  absentees  from  the  island  (of 'Jamaica,)  were  r^gM 
indebted  to  them  in  the  sum  of  5810/.  and  upwards ;  and  that  Uie  said  ^ 
James  and  Michael  Cavan  were  then  off  that  island ;  and  then  commanded 
that  the  moneys,  goods,  chattels,  or  debts  of  the  said  James  and  Michael  Cavan 
should  be  attached  in  the  hands  of  William  Stewart,  (the  defendant)  or  of  those 
of  any  other  person  in  whose  hands  the  same  might  be  found,  and  that  the 
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said  William  Stewart,  and  such  other  person,  &c.,  should  be  summoned  to 
show  cause  why  the  said  moneys,  ^.,  siiould  not  be  delivered  to  the  complain- 
ants on  their  giving  security  to  return  the  same,  or  so  much  thereof  as  should 
afterwards  be  disproved.  Then  followed  an  entry  of  judgment  by  default;  and 
an  assessment  of  the  damages  sustained  by  Bogle  and  Co.,  the  complainants, 
and  also  of  the  attachable  sum  which  Stuart  as  garnishee  then  had  in  his 
hands.  The  award  of  execution  then  followed,  and  the  return,  firom  which  it 
appeared  that  the  sum  of  2090/.  and  upwards  had  been  levied. 

It  appeared  that  there  was  a  seal  belonging  to  the  Supreme  Court  of  Judica 
ture  in  Jamaica,  which  was  so  much  worn  as  to  be  incapable  of  making  any 
impression ;  but  that  it  was  still  occasionally  used  for  the  purpose  of  sealing 
writs  of  execution,  and  for  other  purposes;  but  that  it  had  never  been  used  for 
the  attestation  or  exempli6cation  of  judgments. 

*6281  *^^^  Ellenborouoh. — Since  it  appears  that  there  is  a  seal  of  the 
■^  court,  it  is  necessary  that  the  judgments  of  the  court  should  be  authen- 
ticated under  that  seal,  and  a  mere  certificate  without  the  seal  is  inadmissible. 
If  the  seal  had  been  so  worn  as  to  be  no  longer  capable  of  making  an  impres- 
sion, another  ought  to  have  been  procured ;  tUl  then,  as  the  seal  of  the  court,  it 
ought  to  have  been  used ;  and  it  appears  that  it  still  is  used  upon  some  occasions. 
The  question  is,  whether  a  mere  certificate  is  sufficient  to  authenticate  a  judg- 
ment, where  it  appears  that  the  court  has  a  seal  which  is  still  in  occasional  use. 
Great  laxity  has  obtained  of  late  with  respect  to  these  judgments ;  and  I  am  of 
opinion,  that  the  evidence  now  offered  is  insufficient. 

Jernis,  for  the  plaintiffs,  objected  also  that  it  was  incumbent  on  the  defendant 
to  prove  that  the  plaintiffs  had  been  summoned,  or  at  least  to  show  that  they 
had  once  been  upon  the  island ;  for  until  that  had  been  done,  they  could  not  be 
considered  as  absentees;  and  it  seemed  contrary  to  the  plainest  principles  of  jus- 
tice that  they  should  be  bound  by  a  proceeding  to  which  they  were  from  want 
of  notice  utter  strangers.  And  he  referred  to  the  cases  of  Fisher^  admirdstror 
trixt  V.  Ltme  and  Others^  3  Wilson,  207,  where  it  was  said  by  Chief  Justice 
Db  Grbt,  that  a  custom  not  to  summon  or  give  notice  to  a  defendant  of  a  suit 
commenced  against  him  was  contrary  to  the  first  principlei  of  justice ;  and  that 
*5291  ^^  twenty-seven  colonies  abroad  *might  make  any  law  agreea  le  to  the 
^  law  of  England  and  to  the  principles  of  justice,  but  that  they  could  not 
make  any  contrary  to  the  principles  of  justice.  He  also  cited  the  case  of  Bu" 
ckanan  v.  Rueker,  9  East,  192,  in  which  it  was  held  that  an  assumpsit  could 
not  be  maintained  on  a  judgment  obtained  by  default  in  one  of  the  colonies 
against  a  party,  who  on  the  face  of  the  proceedings  appeared  only  to  have  been 
summoned  by  nailing  up  a  copy  of  the  declaration  on  the  door  of  the  court- 
house of  the  colony :  there  being  no  evidence  to  show  that  the  defendant  had 
ever  been  present  in  the  colony. 

Garrowy  A.  G.,  and  Scarlett^  for  the  defendant,  contended  that  an  actual 
summons  was  not  necessary,  where  a  party,  having  once  been  resident  in  the 
colony,  had  afterwards  absented  himself;  and  that  in  this  case  it  was  to  be  as- 
sumed that  the  plaintiffs  were  in  that  predicament,  since  on  the  face  of  the  pro- 
ceedings they  were  denominated  absentees.  They  also  attempted  to  distinguish 
this  case  from  that  of  Buchanan  v.  Rucker^  on  the  ground  that  the  process  here 
was  against  the  goods  only,  and  not  against  the  person.  And  also  because  the 
complainants.  Bogle  and  Co.,  had  entered  into  a  bond  conditioned  for  the  resto- 
ration of  such  of  the  moneys,  goods,  ^c.  as  should  be  disproved. 

Lord  Ellenborouoh. — It  is  perfectly  clear  on  every  principle  of  justice,  that 

*  5301  ^^"  ™"^^  either  *prove  that  the  party  was  summoned,  or  at  least  that  he 

^  was  once  on  the  island.     In  the  case  before  Lord  Mansfield,  it  was  in 

proof  that  the  person  leaving  the  island  left  an  attorney  in  his  place  to  act  for 

him.     If  such  a  judgment  could  be  enforced  here  without  such  proof,  no  mer- 

VOL.  IL  2Q  * 


AN 

INDEX 

or  TBI 

PRINCIPAL   MATTERS. 


TUfgurts  refer  to  tkefoliot  of  the  English  editum,  whiA  wUlbefinmd  in  a  bradtot  eii  tho 
head  of  the  page,  and  m  the  margin  ofthet^xL 


ABATEMENT. 
AMmipaL— Plea  in  abatement,  that  A.  and  3*> 
the  angnees  of  C,  a  bankrupt,  oo^t  to  have 
been  jomed,  it  is  not  aaffident  tot  the  defend- 
ant to  pnms  that  A.  and  B.  Kted  as  angneea, 
he  miMt  prove  that  tbey  were  so  either  by  the 
production  of  the  aaaignment,  or  br  proving 
the  adminion  of  the  plaintiff  to  that  efiect 
Pasmore  v.  Bautjield,  296 

A  bill  delivered  bj  the  nlamtiff  ibr  buainees 
done  Ibr  the  assured  (tae  defendant  being 
one,)  but  m  which  be  debits  the  defendant 
witi^  three-eevenths  only  of  the  whole  amount, 
is  priwiAfaeie  evidence  (the  defendant  having 
pleaded  in  abatement,)  that  the  action  was 
nought  to  recover  the  defendant's  particular 
Attn  only,  ib. 

If  persons  separately  interested  in  aliquot 
parts  of  a  ship  employ  a  joint  agent,  they  are 
Dsfale  in  the  aggregate.  ib. 

ABANDONMENT. 
See  PxRJURT,  4. 

ACTION  ON  THE  CASE. 

See  InsuBAHCs,  9. 

I.  A  'penon  before  he  mtrusts  a  gun  to  an  in- 
cautious agent  is  bound  to  render  it  perfectly 
nmozious.    Dixon  v.  BelL  287 

In  an  action  for  wounding  the  pilaintiff's 
son  per  ouod  serviHum  amisitf  the  pldntiff 
is  entifled  to  recover  the  amount  of  the  sur- 
geon's bin,  although  it  has  not  been  pud,  but 
he  cannot  recover  physidani^  fees  wmcfa  have 
not  been  paid.  ib. 

8.  In  an  action  for  negligently  keeping  a  dog, 
proof  tfiat  the  defendant  had  warned  a  person 
to  beware  of  the  dog  lest  he  should  be  tntten, 
ji  evidence  to  go  to  a  jury,  of  the  allegation 
that  the  dog  was  accustomed  to  bite  mankind. 
Judge  V.  Cox.  285 

^.  Whether  such  an  allegation  be  neoes- 
SBiy. 

3.  A.  and  B.  are  joindy  mterested  m  the  pro- 
fits of  a  common  stage  wagon,  but  by  a  pri- 
vate agreement  between  ttiemselves  each  un- 
dertakes the  conducting  and  management  of 
the  wa^pn,  with  his  own  driver  and  hones, 
for  specified  distances;  they  are,  notwithstand- 
ing tbis  private  agreement,  jointly  leepoDsiUe  to 


third  persGOs  for  the  ne^lligenoe  of  their  driven 
throughout  the  whole  distance.  If  aland  v.  £/- 
kins.  272 

And  an  avennent  that  die  negligence  was 
occasioned  by  the  driver  of  A.  against  whom 
alone  the  action  is  brought,  is  supported  (in 
such  case)  by  proof  piat  the  driver  was  actu- 
ally enqployea  by  B.  m  conducting  the  wagon, 
for  his  own  stages.  ib 

4.  If  the  driver  of  a  carriage  upon  a  public  road 
can  adopt  either  of  two  courses,  one  of  which 
is  safe  and  the  other  haxardovs,  and  he  elects 
the  latter,  he  is  responsible  for  the  nuschief 
which  ensueSi^ — And  he  cannot  in  such  case, 
insist  upon  the  feet  that  he  kept  to  his  own 
side  of  the  road.    Mayktw  v.  Boyce.        42.3 

5.  If  through  the  de&ult  of  a  coach  proprietor,  in 
neglecting  to  provide  proper  means  of  con- 
veyance, a  passenger  be  placed  in  so  perilous 
a  otuation  as  to  render  it  prndent  for  him  to 
leap  fiom  the  coach,  whereby  his  leg  is  broken,  • 
the  proprietor  will  be  responsible  for  damages, 
althou^i  the  coach  was  not  actually  overtumed. 
Janes  v.  Boyee.  4^ 

See  Carbier,  Assdmpsit,  and  Deceit. 

ADMINISTRATOR. 

1.  As  against  creditorB  an  admimstrator  cannot 
be  allowed  for  disbursements,  in  the  schooling, 
feeding,  or  clothing  of  ttie  hitestate's  dbildren, 
8id»equently  to  his  decease.  Goles  v.  Dyson. 

32 

2.  As  against  an  administrator,  debts  due  to  the 
intestate  are  not  to  be  considerBd  as  assets  till 
actuaUy  received,  although  not  stated  in  the 
admimstratOK^s  inventoiy  to  be  desperate,     ib 

Z,  Sembk,  he  is  entitled  for  the  reasonable  chaiges 
of  collecting  the  intestate's  debts.  ib. 

4.  After  putting  in  an  inventory,  it  is  for  the  ad- 
mmistrator  to  disdiarge  himaolf  of  the  items 
which  it  contains.  ib, 

5.  A.  who  interaieddles  with  the  affidn  of  B. 
under  the  directkm  of  C.  (one  of  the  ezecutora 
of  B.  but  who  has  declined  to  prove  the  will,) 
is  chargeable  as  executor  de  son  tort  Cottle 
V.  Aldrieh.  37 

6.  Although  the  probate  of  a  will  has  been  pro- 
duced, the  will  itself  cannot  be  read  in  evi- 


dence upon  the  mere  production  of  it  by  the 
of  the  Ecciedastical  Court   whhout 
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some  endoraement  upon  it  for  the  pfuipose  of 
authentication.    Rex  v.  Barnes.  243 

AGREEMENT. 

1.  In  an  agreement  for  the  sale  of  leaaehold  pre- 
mises to  be  paid  for  by  instahnenis,  it  is  stipu- 
lated that  in  de&tilt  of  payment  of  the  instal- 
ments at  spedfied  times,  the  former  instaknents 
shall  be  forfeited,  and  the  vendor  shall  not  be 
oonmellable  to  convey. 

The  forfeihire  enures  to  destroy  eveiy  right 
^vfaich  the  vendee  took  under  the  agreement, 
but  does  not  affect  any  right  of  possession 
which  he  had  before.  Doe  on  demise  of 
Moore  v.  Lawder,  308 

2.  And  no  previous  ij^t  bemg  proved,  (sembU) 
Iheparty  after  forfeiture  is  a  mere  tenant  by 
Buflerance,  and  it  is  sufEdent  for  the  owner 
previous  to  an  ejectment  to  enter  upon  the 
premises,  indicating  his  intention  to  takfi  pos- 
session without  making  any  formal  demand  of 
possession.  ib, 

3.  in  an  action  for  work  and  labour,  proof  that 
the  plaintif)*  was  in  a  state  of  intoxication 
when  he  signed  that  which  is  insisted  upon  bv 
the  defendsmt  as  an  agreement,  dispenses  with 
the  neoeaaity  of  producing  it  Fenton  v.  Hoi- 
loway,  126 

4  An  agreement  for  selling  out  omnium  to  be 
replaced  in  stock  is  not  illegal.  OUvierson  v. 
Coles,  496 

5.  An  agreement  to  employ  the  plaintiff  in  a  par- 
ticular situation  cannot  be  inferred  from  a  di- 
rection upon  a  letter  addressed  by  the  defend- 
ant to  the  plaintiff  in  that  character,  the  letter 
itself  relatmg  to  the  quantum  of  salaiy  only. 
Chiodiy.  Waters,  3fe 

6.  An  agreement  to  procure  a  situation  for  a 
medical  man,  by  the  assignment  of  patients  by 
a  third  person,  to  whom  a  premimn  is  to  be 
paid,  is  not  illqgal.     Edgar  v.  Bliek,        464 

7.  The  crediton  of  A.  in  consideration  of  his  as- 
signment of  all  his  stock  in  trade  and  book 
debts  to  a  trustee  for  the  benefit  of  his  creditors, 
agree  to  execute  releases  as  soon  as  the  pro- 
perty shaU  realize  the  sum  of  23H/.  This 
agreempnt  on  the  part  of  the  creditors  does  not 
suspend  their  right  of  action  against  A.,  al- 
though tliey  have  taken  security  from  a  pur- 
chaser of  the  stock  in  trade,  for  the  sum  of 
223/.     fViffaiesworthy,  White,  218 

b.  The  vendor  of  newly  enclosed  lands  undertakes 
to  convey  them  to  the  vendee,  this  is  an  un- 
dertaking to  convey  the  legal  estate;  and  the 
vendor  having  only  an  equitable  interest  pre- 
vious to  the  assignment  by  the  commisaoners 
the  vendee  is  entitled  to  recover  his  deposit 
Cane  v.  Baldwin,  65 

9.  Upon  an  agreement  between  two  traders  to 
supply  each  other  on  the  footing  of  goods  for 
goods,  after  a  balance  struck  between  them, 
such  balance  is  to  be  paid  in  money.  Ingrnm 
V.  Shirley,  185 

10.  An  agreement  to  forego  a  criminal  prosecu- 
tion is  illegal,  but  the  plaintiff  may  recover  on 
a  bill  given  by  the  defendant  for  the  costs  of  a 
dvil  proceeding  against  B.  and  the  amount  of 
a  composition  wi£  B.,  although  the  plaintiff 
has  instituted  a  prosecution  against  B.  which 
he  aficm'ards  aliandons,  unices  it  be  expressly 


proved  that  the  abandonment  of  the  praseccb 
tion  fonned  part  of  the  consideration  of  the 
bill.    Harding  v.  Cooper,  4G7 

AMENDMENT. 

1.  The  court  will  not  put  off  a  trial  upon  motion 
at  Nisi  Prius,  in  order  to  enaUe  ttie  plaintiff 
to  amend  his  declaration  by  (Knitting  the  pro- 
fert  of  the  bond  on  which  the  acticHi  is  brought 
Faine  v.  Bustin,  74 

Nor  will  it  aUow  the  alteration  to  be  made 
by  way  of  amendment  at  Nisi  Prius,  for  it  is 
a  matter  of  material  aU^;ation.  ib, 

2.  In  a  ^vi  tam  action  the  court  will  after  ver- 
dkt  duect  a  similiter  to  be  entered,  although 
the  objection  founded  upon  the  want  of  it  was 
taken  at  the  trial.     Wright  qui  lam  v.  Horton. 

400 
ANNUITY  DEED. 
A  trustee  under  an  annuity  deed  executes  the 
deed  after  the  memorial  has  been  enrolled,  it 
is  not  necessary  that  a  memorial  of  his  subse- 
quent execution  sliould  be  enrolled.  Doe  on 
demise  of  Detegal  v.  Hollovoay,  431 

APPLICATION  OF  PAYMENT 
See  Payment. 

ASSUMPSIT. 

1.  A  contract  for  a  yearly  service  at  a  specific  sa 
lary  must  be  proved  as  alleged,  although  both 
the  time  and  sum  are  averred  under  a  vi- 
delieet,     Preston  v.  Butcher,  3 

2.  Goods  are  supplied  to  a  minor  upon  a  feaudu- 
lent  representation  by  his  fetber,  that  he  is 
about  to  relinquish  his  business  in  fevour  of  the 
son,  although  the  credit  is  given  to  tlie  son,  the 
fether  dealing  with  the  proceeds,  is  responsi- 
ble in  assumpsit  for  goods  sold  and  delivered. 
Biddle  v.  Levy,  20 

3.  A.  being  emfdoyed  by  6.  as  a  derk  at  a  salaiy 
of  200/.  per  annuw,  payable  quarterly,  is  dis> 
charged  in  the  middle  of  a  quarter  and  paid 
proportionally ;  A.  is  entitled  to  recover  his  sa- 
laiy for  the  remainder  of  the  quarter  on  the 
general  count  for  work  and  labour.  GandeU 
V.  Pontigny,  198 

4.  Work  is  to  be  done  according  to  a  special 
agreement  between  the  paities,  regulating  the 
quantity,  price,  and  times  of  payment  The 
parties  having  deviated  from  the  original  con- 
tract, and  the  original  terras  not  being  i^|ipli- 
cable  to  the  new  work,  the  plaintiff  is  entitled 
to  recover,  on  the  common  count,  for  the  latter, 
although  the  time  for  completing  the  payments 
under  the  original  agreement  had  not  ex- 
pired when  the  action  was  commenced.  Rob- 
son  V.  Godfrey,  27') 

5.  After  a  special  agreement  between  A.  and  B. 
for  the  purehase  by  A.  of  unfmishcd  houses  to 
be  finiMied  by  H.  at  hia  own  expense,  it  is 
agreed  that  A.  shall  finish  them,  and  that  B. 
shall  repay  to  him  the  amount  of  the  ex- 
penses; A.  cannot  recover  against  B.  for  such 
expenses  on  the  common  counts  in  indtbitatvs 
assumpsit,     Dunn  v.  Bo./y,  220 

6.  A.  delivers  to  B.  a  quantity  of  cordage  as  the 
consideration  f!>r  a  special  undertaking  by  B^ 
A.  is  not  precluded  by  the  special  contract  from 

i     recovering  under  the  common  comits  for  the 
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exoen  of  cofidage  deliveied  beyond  the  quantify 
stipulated  for  as  the  consideration,  (provided 
that  amount  be  adjusted,)  although  it  ma^  be 
necnsaiy  to  give  in  evidence  the  terms  of  the 
special  contract  ib, 

7.  A.  having  deposited  with  B.  100/.  to  distribute 
amongst  A.*8  creditors  in  proportion  to  their 
claims,  no  one  of  these  can  mamtain  an  action 
against  B.  before  the  proportions  of  all  the 
claimants  have  been  ascertained.  Robson  ▼. 
AndrtidBn  372 

A.'s  declaration  m  such  case  is  evidence  to 
diow  that  C.  is  a  creditor  of  his  to  a  specific 
amount  ib, 

6.  It  is  no  answer  to  an  action  on  an  attorney's 
bill  for  prosecuting  a  suit  for  the  defendant, 
that  no  benefit  has  been  derived  by  the  defend- 
ant, where  the  failure  does  not  result  wholly 
from  the  plaintiff's  negligence,  but  partly  from 
accident     Daz  v.  Ward,  4()i) 

^.  A.  after  committing  an  act  of  bankruptcy  in 
cixler  to  procure  his  discharge  from  an  arrest 
at  the  suit  of  B^  draws  and  endorses  to  B.  a 
bill  of  exchange,  which  C.  accepts  in  expecta- 
tion of  receiving  goods  of  A.'s  mto  his  hands. 
C.  receives  the  soods,  sells  them,  and  pays  the 
amount  of  >the  bill  to  B.,  the  assignees  of  A. 
cannot  maintain  an  action  against  B.  for  this 
money  as  money  had  and  received  to  their  use. 
Waller  v.  Drakeford.  481 

10.  B.  agrees  to  purchase  of  A.  a  gun  for  the  sum 
of  fbr^-five  guineas;  but  it  is  stipulated,  that 
A.  shall  take  a  gim  of  B.'s,  valued  at  thirty  gui- 
neas, in  part  payment,  B.  having  refiised  to  de- 
liver his  gun  and  complete  the  contract,  A.  is 
entitled  to  recover  the  sum  of  forty-five  guineas 
as  the  stipulated  price.  Forsyth  y.Jerois,  437 

11.  In  an  action  of  assumpsit  it  is  alleged  as  a 
breach,  that  certain  goods  sold  and  deUvered  to 
the  pkuntlff,  and  warranted  to  be  scariet  cuttings, 
were  not  tcariet  cuttings,  per  quod^  they  became 
and  were  of  no  use,  or  value  to  the  plaintiff 
The  f>laintiff  is  entitled,  without  any  further 
allegation  of  special  damage,  to  recover  as  much 
as  the  goods  would  have  been  worth  to  him 
bad  the  contract  been  faithfully  performed  by 
the  defendant   Bridgt  v.  Wain.  50 1 

ATTESTING  WITNESSES. 

1.  An  attesting  witness  to  a  bond  resides  in  Ire- 
land, (sembte)  his  hand-writing  may  be  proved, 
although  no  steps  have  been  taken  to  procure 
his  perisonal  attendance.   Hodnelt  v.  Forman. 

SK) 

2L  An  endoiaement  upon  a  promiaaoiy  note,  pur- 
ports to  have  been  attested  by  a  subscribing 
wimesB,  the  witness  must  be  called  to  prove 
such  endorsement    Stone  v.  Metca(f,         58 

3.  In  proving  the  execution  of  a  bond,  it  is  not 
neocnary  that  the  attesatinor  witness  slioulJ  be 
aUc  to  state  that  the  blaruLs  were  filled  up  at 
the  time  of  execution.   England  y,Ruper,'.]M 

ATl'ORNEV. 
1.  Previous  to  the  bringing  an  action  on  an  at- 
torney's bill,  it  is  sutiiaent  under  the  st  "2  G. 
2,  c.  23,  6.  '£Ky  to  deliver  a  bill  at  the  defendant's 
lust  known  appi»rent  place  of  abode  at  the  time 
when  the  bill  was  delivered. 

And  it  is  not  sufficient  for  the  defendant  to 
rhow  that  he  had  another  known  place  of  abode, 


subsequent  to  ^  delivery  of  the  bill.     Wnde^ 
son  V.  SmUh,  324 

2.  An  action  may  be  maintained  by  a  solicitor 
against  an  assignee  for  business  done  under  a 
commission  of  bankruptcy,  although  the  bill 
has  not  been  taxed  by  a  master  in  chancery, 
imder  the  st  5  G.  2,  c.  .30,  s.  45.  Tarn  v 
Htys,  278 

See  ^rrowsmith  v.  Barfordy  in  note.   279 

3.  A  bill  with  an  endorsement  upon  it,  *'  March  4, 
1815,  delivered  a  copy  to  C.  P.,"  which  en- 
doraement  is  proved  to  be  in  the  hand-writing 
of  a  deceased  derk  of  the  plaintiff's  (whose 
duty  it  was  to  have  delivered  a  copy  of  the  bill) 
and  proved  to  have  existed  at  the  time  of  the 
date,  is  evidence  to  prove  the  delivery  of  the 
bill.     Champneys  ▼.  Peck,  404 

AWARD. 

1.  Qk.  Whether  an  award  directing  the  assign- 
ment of  an  interest  to  A.  B.  wul  warrant  an 
aasigrunent  to  A.  B.  his  executors  administntors 
andaasigiis.    RusseL  s,  Headington,         13 

2.  It  is  wiuiin  the  KOp^  of  the  jur^irtion  of  an 
arbitrator,  to  whom  all  matters  in  ditlorenoe  are 
referred,  to  direct  one  of  the  parties,  who  has 
acted  as  agent  for  the  other,  in  supplying  pro* 
visions  to  the  British  army,  to  go  ijclbre  the 
oommisBaiy  to  verify  particular  dcxunients.  Jit' 
kyns  V.  Baldwin,  209 

BAIL. 

If  a  party  who  is  bail  to  the  sheriff  apply  to  an 
attorney  to  put  in  bail  above,  he  is  liable  for 
these  expenses,  but  not  for  tlic  subsequent  ex- 
penses otthe  suit  PrimA  facie  the  expenses 
of  the  suit  are  due  fimn  the  principal,  and  the 
charges  of  the  bail  for  putting  in  bail  above  from 
the  baiL    Htetor  v.  Carpenter,  190 

BANKER. 
See  Bill  of  ExcHAitoE,  1. 

BANKRUPTCY. 

1.  A  petitioning  creditor  is  a  competent  witness 
to  defeat  the  consmiasion,  and  even  to  cut  down 
the  petitioning  creditor's  d^.  Loyd  v.  Stret" 
Ion,  40 

2.  A  defendant  in  an  actioQ  by  the  assignees  of  a 
bankrupt  pleadi  the  general  issue,  without 
giving  notice  of  his  intentbn  to  dispute  the 
bankruptcy,  but  before  the  time  for  pleading 
expires,  delivers  the  general  issue  again  with 
notice:  such  notice  is  msufficient  PuoU  v. 
Bell  and  Another,  328 

'^,  The  defendant  in  such  a  case  ought  to  move 
for  leave  to  withdraw  his  plea.  ib, 

4.  In  an  action  by  the  assigiiees  of  a  bankrupt, 
where  no  notice  lias  been  given  to  dispute  me 
bankruptcy,  a  deposition,  stating  that  the  bank- 
rupt a!)jented  himself  and  that  tlic  bankrupt 
h'ld  admitted  that  he  absented  himself  for  the 
purpoje  of  avoiding  his  creditors,  but  not  spe- 
cify mg  the  time  of  such  admission,  is  not  primA 
fniHK  evidence  to  prove  the  act  of  bankruptcy 
Marsh  v.  Mmger,  353 

5.  A  bankrupt  having  obtained  his  certificate  i» 
not  liable  upon  a  promise  to  pay  a  fonner  debt, 
unless  it  be  express,  distinct,  and  unequivocal. 
Flenung  v.  Huyne,  370 

0.  Where  no  notkxs  has  been  given  of  di^mdng 
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the  bankruplcj'  in  an  action  by  the  ascdgnees,  it 
ou^^ht  to  appear  from  the  depositionB  that  ike 
petitioning  creditor's  debt  was  due  at  the  time 
of  the  act  of.  bankruptcy.  Lawson  ▼.  Robin' 
son.  456 

7.  If  in  an  action  by  the  asngnees  of  a  bankrupt 
it  be  proved  that  an  act  of  bankruptcy  was 
ocnmutted  before  the  oommiadon  iBsued,  it  will 
be  sufficient,  although  the  act  was  committed 
to  reoentiy  before  the  oammission,  and  at  such 
a  distance  from  London,  that  no  knowledge  of 
it  couU  have  reached  London  at  the  time  when 
the  commission  was  sued  out  Hopper  und 
Others  v.  Richmond.  507 

8.  A  creditor,  who,  along  with  othera,  has  become 
a  party  to  a  deed  of  trust,  W  vdiich  in  conai- 
derati<Mi  of  the  aasignment  of  certain  debts  due 
to  their  debtor  for  their  benefit  Uiey  release  their 
debts,  is  not  precluded  from  suing  out  a  com- 
mission of  bankrupt  against  the  d^itor  on  its 
being  discovered  that  he  had  previous  to  the 
execution  of  the  deed  conmutted  a  secret  act  of 
bankruptcy.    Doe  d.  Pitcher  v.  Andrrson. 

262 

9.  A.  takes  B/s  goods  in  execution  afler  an  act 
of  bankruptcy  committed  by  B.,  and  assigns 
them  to  C.  A.*s  examinatioa  taken  under  the 
commission  subsequently  to  the  assignment, 
cannot  be  read  in  an  action  bv  the  assignoes 
against  C.  in  order  to  show  A.  s  knowledge  of 
B/s  insolvency  at  the  time  of  the  execution. 
Deady  v.  Harrison,  (iO 

But  {sembU)  an  examination  taken  previ- 
ously to  the  assignment,  would  have  becai  ad- 
missibie.  ib» 

In  such  a  case  the  question  is  not  whether 
O.  knew,  but  whether  A.  knew  that  B.  was 
insolvent  ib. 

10.  A  bill  delivered  by  the  defendant  to  two  part- 
ners for  the  purpose  of  bemg  discounted,  after 
the  bankruptcy  of  one  is  endorsed  over  by  the 
other  partner  to  the  plaintitft,  to  whom  th^  are 
largely  indebted  for  advances.  Qic.  Whether 
the  plaintifli  under  these  circumstances  are  en- 
ticed to  recover.  Ramsbotham  v.  Color,  228 

11.  A.,  at  the  instigation  of  B.,  procures  credit  for 
goods  to  a  large  amount,  which  he  sells  to  B. 
at  very  inadequate  prices,  in  fraud  of  his  credi- 
tors: the  assignees  of  A.  after  his  bankruoti^, 
cannot  recover  the  difierenoe  from  B.  Hogg 
V.  MUcheLl.  241 

lU.  In  an  indutment  against  a  bankrupt,  the  pe- 
titioning creditor's  wbt  is  alleged  to  be  due  to 
A.,  B.,  and  C,  surviving  executors  of  the  last 
will  and  testament  of  D^  after  proof  that  A.,  B., 
and  C,  were  the  executors,  and  were  directed  by 
the  wiU  to  cany  on  the  business,  it  is  necessary 
to  prove  that  they  all  aaeented  to  act  in  dis- 
charee  of  the  trust — And  a  general  atlmiswinn 
by  the  prisoner  of  a  debt  due  to  the  executors 
of  D.  will  not  siqpply  the  defect.  Rez  v. 
Barnes,  243 

13.  Debt  on  bond  by  the  plamtifiEi  as  the  assignees 
of  a  bankrupt,  plea  payment,  it  is  not  incum- 
bent on  the  pifuntiflii  to  prove  themselves  to  be 
assignees.     Crosbie  v.  OUter.  76 

14.  The  date  upon  a  promissoiy  note  made  fay  a 
bankrupt,  is  prima  fade  evidence  to  show  mat 
the  note  existed  before  the  act  <^  bankruptcy 
was  committed,  so  as  to  estaUiah  a  petitioning 
creditor*8  debt  in  an  action  by  the 


But  no'  dedaratiaD  by  the  boiikniiA,  whether 
oral  or  written,  subsequent  to  his  bankmptey, 
would  be  admuwihie  m  evidence  to  prove  th]& 
Taylor  v.  Kinloch,  175 

15.  The  mere  deposit  of  the  documents  relating 
to  a  vessel  at  sea,  in  the  hands  of  a  bond  fide 
creditor,  will  not  confer  even  an  equitable  liei 
upon  the  creditor,  against  the  assigiieeB  of  thi 
owner  under  a  subsequent  commission.        ib, 

16.  It  is  competent  to  a  defendant  to  impeach  the 
title  of  a  bankrupt  in  an  action  by  the  assignees, 
although  he  himself  daims  ^  title  under  the 
bankrupt  ib, 

17.  A  tnmsfer  of  property  made  on  the  eve  of 
bankruptcy,  but  under  the  apprdiensioa  that  a 
degree  of  force,  civil  or  criminal,  is  about  to  be 
allied,  is  valid. 

A  transfer  by  one  of  two  partners  on  die  e«e 
of  bankruptcy,  under  drcumstances  wfaidi  over- 
come the  free  will  of  tfie  party,  such  as  the  s^ 
prehension  of  a  prosecution  for  forgery,  is  valid. 
De  Tostet  v.  Carrol.  SB 

18.  A.  shortly  before  his  bankruptcy  draws  a  biO, 
and  having  procined  it  to  be  discounted,  gives 
B.,  a  creditor,  an  order  ft>  receive  the  amount 
whidi  he  directs  C.  who  discounts  the  bill  to 
transmit  to  B.;  whilst  tfie  money  is  in  the  hands 
of  the  carrier,  A.  conmuts  an  act  of  bankrupti^, 
B.  who  afterwards  recoves  the  money,  is  babie 
to  A.*s  assignees.    Htrvey  v.  Liddiard,   123 

19.  Qu,  Whether  in  an  action  by  the  aasigDees 
of  a  bankrupt,  tM  petitioning  creditor  is  com- 
peflaUe  in  a  court  of  law  to  produce  the  bill  of 
exchange  drawn  and  endofoed  b^  the  bankrupt, 
on  whioi  the  petitioning  creditor  8  debt  is  fflKmd- 
ed.    Reed  v.  James,  132 

20.  A  petitioning  creditor  called  for  the  mere  pur- 
pose of  producing  audi  a  document,  cannot,  al- 
though he  has  been  sworn,  be  cros»examined 
by  the  defendant  t^ 

21.  It  is  competent  to  die  asogneesof  a  bankiupt 
upon  die  trial,  to  repudiate  an  insufficient  act 
on  which  die  commisBion  is  founded,  and  resort 
to  better.    Reed  v.  James,  130 

22.  The  asdgneea  of  a  bankrupt  may  recover  ts 
for  money  had  and  received  against  the  defend- 
ant who  took  the  goods  of  the  bankrupt  in  ex- 
ecution, (after  an  act  of  bankrupK^,)  and  dien 
took  the  flroods  under  a  bill  or  sole  from  the 
sheriff,  although  no  money  was  actually  paid. 
Retd  V.  James,  134 

23. 
againstf 

goods  of  the  banknmt  in  execution,  is  compe- 
tent to  prove  diat  the  creditor  knew  diat  die 
beiikrupt  was  insolvent  at  the  time  of  the  exe- 
cution. «*• 

24.  One  of  three  partaers  undertakes  to  pnrnde 
for  two  bills  of  exchange  drawn  by  die  diiee 
partners,  and  aooqUed  l^  a  fourth  person,  wfaffl 
they  shall  become  due,  such  aooeplanoes  wiD 
not  support  a  commionon  of  bankrupt,  on  die 
petition  of  the  three  partners  against  the  ac- 
ceptor, alduNigfa  the  conduct  of  die  portner  nay 
OS  against  his  oo-partners  have  been  fraudukot 
Richmond  v.  Heapy,  2t|3 

25.  A  d^or  of  a  bankrupt  is  not  wananted  m 
paying  fimds  of  the  bonkrui^  to  a  creditar  (who 

sues  Sie  bankrupt  in  the  mayor's  court)  won 
an  attachment  issued  against  him  as  gainuh^ 

26.  It  is  no  obtjectkn  to  &  petitkning  creditot 


A  bankrupt  in  an  actkxi  by  die  assigneefl 
kgaiiMt  a  judgment  creditor  who  has  tokeri  die 
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imnJupypMn  ub  nuDruiit  n  ft  psiticiiisr  tnnih 
ipioD,  pnwMiBa  100  aeR  ooei  hoc  umu  oat  of 
Ifaat  tmKtkn.  Wim^utm  ^,  FmlwMn,  144 
97.  If  a  tnder  invB  te  raafan  fcr  tho  ptnpottBof 
tndB^  bat  whibt  be  k  afannk»  amoanoB  his  nn 
twinoD  now  to  wvint  Gn^aiidi  he  oononi 
inaclofbMikrapkybyibw5inghinwBl£    ilw 

BARRATRT. 

iliinnt  of  dw  TeHBl  bj  tfiB  cqAafa 

fnol  oomtituto  buniliyy  altfioiag^-  it  tend  to 

•  tfiedMUiiLlknof  fliBvoMEl,qnlMiitbeAofwni 

<hatbe«rlwi>gainothiioinijadgmint  Thdd 

y.RiUkie.  340 

BILLS  OF  EXCHANGE  AND  PROMB- 
8ORYN0TB8. 

la  Wbsi  s  BttuDHrt  aoc3B|ilniooB  carooou  the  cmu 
bohnoeiRhiiibuuKhohQldsoollfllBnl  ncori- 
ticB  ibr  the  inaJna.  fia«Biifiia<  v.  JDiufmaii.  1 

S.  Aiid  be  injieoover  aeainfll  the  aoonilor  of  an 
annnnniwdrtinn  bJM  (jSpoaited  with  bim  aa  a 
onBalwal  oaomty  bo&na  it  hacaina  dooy)  air 
1faoo|rlilbB  paftjrwbodeiKnIedlliBbiH  had  it 
in  hai  haodi  wnon  it  hBcame  dne*  and  baa  v&- 
onvBd  aatanadtioii  nom  tbe  unumsf*  th, 

3L  An  agnemeot  hitwiMn  tbahoUbrand  tfieaD- 
oeplor  of  a  bffl  (diriionoarod  fcr  noniMnrnimt,) 
HMt  the  aonplor  dwU  pi^  to  the  doUer  ti^ 
aBoaat  of  te  faffl,and  nooM)i«»dMharfe8  the 
dmwer,  although  bis  aadgneea  (he  being  then 
a  bnknqil)  are  poitioa  to  ancfa  agnenMit.  D$ 
im  TbrrBY,  BtareUy.  7 

4»  Aadspoflto  wilh  fi*  a  famkoTy  a  lanwniiij  note 
aa  a  aecoriljr  iv  adfanee^  B.  k  entitiBd  to  to- 
eovor  on  the  note,  although  before  it  became 
dDe»hBp«todwillt  poweeMOP  toenifale.A.to 
procure  paynmt  fitom  the  naker,  and  aldioagb 
the  note  remained  in  A-'a  banda  till  hia  bau- 
v^tteff  and  dien  cane  into  the  poenreion  of  hii 
Mfigneea.    Bruce  y.  Burly.  23 

&  A^  the  hddOTof  a  bo,  depoiiiti  it  widi  B.  aa  a 
eoOateral  aetuiitj  for  tlie  bahuioey  of  aooounts 
'  Mn;  B.  endonei  the  biU  over  to  C. 
it  beoomea  du&  In  an  action  fav  C. 
A.,  B*9  aooount4)OQk  k  not evioence 
Dntkn  of  the  bolanoa  between  A.  and 
B.— But  stwMt  a  oontempoianeoua  entry  or 
dKbmian  by  B.  would  bo  admnribfe.  Coi^ 
UtnridgB  -V.  Fmr^mkmrtofu  859 

6L  And  (siiMe)  C.  k  not  enlilied  to  recover 
fton  A.aauB  exceeding  the  kmeot  amount  of 
die  bdanoa  sabeeqivnt  to  the  tnmafer  to  B.  ib, 

7«  A  deJBidBnt  who  baa  given  hk  pranureoiy  uptoy 
ia  die  alipalatod  price  of  a  mcttire,  cennot  give 
die  inadaqoBfly  or  the  eonsidention  hi  eridence, 
with  a  near  to  dindnieh  the  damngeo,  bat  be 
may  give  it  in  endenoeaaa  drcmndance  in- 
dicataiy  of  fiand,  in  Older  to  defeat  the  eoiitinct 
atoegetber.    SblMmm  ▼.  TWner.  51 

&  A.  being  bidebtod  to  a  dimanabffl  of  exchange 
iman  U«  payable  to  B.  two  mondM  aner  datey 
nd  i^on  pneaButUMiil  of  die  biU  fay  B.  to  C. 
fir  aooefilanoe  die  date  k  altered  at  die  immoe 
of  C.  withfloi  any  oommanication  widi  A«y  B> 
cannot  recover  against  C.  on  hk  ocoeptanoe  for 
vvant  of  a  dNr  stemp.    ffaUon  v.  Hutmg9, 

»5 
ku^  (asmWa,)  if  A.had  HMited  to  dmalte. 

?0L,  n,  27 


ntiont  a  new  itanp  would  atiU  haig  been  ne- 
oenaiya 
9l  Whew  a  billofezdiange  k  payable  a  specified 
number  of  days  after  sight,  the  resl  day  of  pre- 
sentment for  acceptance  need  not  be  aJkged;  a 


It  on  a  d«r  subsequent  to  that  alleged 
miy  be  proved,     farmau  v.  Jae^k,  46 

l<k  And  in  anch  can  a  subsequent  aOeijation  of 
for  pqrnmW^mn  the  bill  became 


and  payable^  k  anpported  by  proof  of  a 
nent  on  tbe  day  when  the  bill  in  foct 
due,  aooocding  to  the  previous  present- 
IL The  maker  of  a  pramisBory  note^  whose  agna- 
.  tore  had  been  proved  in  an  action  fay  the  payees 
cannot  insist  upon  endonemento  being  read, 
whidi  are  not  a  part  of  the  note.    Siotu  ▼. 
JtfelM//.  53 

18.  An  apeemsnt  endorsed  on  a  note,  by  which 
the  pkmtiflC  the  pigpee,  imdeitakes  to  enkige 
the  time  for  payment  specified  in  the  bod^  of 
the  note,  cannot  be  considered  aa  inooqpomled 
with  the  note  so  aa  to  render  an  agmement- 
atamp  neoesssiy.  ih, 

13.  The  payee  of  a  note  endenes  upon  it,  my 
vriU  and  desue  k,  that  the  monsv  shall  not 
be  called  in  for  two  yean,  dec.  and  that  if  the 
asU  C.  8.  shaU  vrkh  for  further  time,  he  AaU 
have  it  without  suit«at  kw  until  three  yean 
next  after  my  deoeaae;  iemble,  tfacse  are  woids 
of  mere  mdwgenceand  fovourionddonotbpe- 
nto  as  a  defeiwinre>  i^. 

^«.  What  dienr  effict  would  be  m  between 

•  the  maker  of  the  note  and  the  exeemton  of 

the  payeel  ib, 

14.  A  foreign  biU  k  aooepted  for  the  payment 
of  lOlliL  turlinff  dw  ominon  of  toe  word 
alerting  in  the  «daration  k  not  a  material  i«- 
nance.    Qlotaof  ▼.  Jacob.  69 

Where  a  foreign  bill  k  payable  at  a  certain 
time  after  sight,  and  upon  the  production  of 
the  bill,  an  acceptance  appesin  to  have  been 
wotten  \rf  the  defeodant  under  a  date  which 
k  not  in  hk  hand-writing,  tbe  date  k  evidence 
of  the  time  of  acceptance,  because  it  k  tbe 
OBittl  ooune  of  busmesi  in  such  cases,  for  a 
deik  to  write  the  date,  and  fur  the  party  to 
write  hk  aooeptanoe  under  the  dale.  ib, 

15.Ancndoaeeforvahie  tninafeiathe  bill  vriiich 
.  k  retained  to  bim  after  it  has  become  due,  he 
mav  recover  against  the  acceptor,  aidiongh  hk 
endome  before  the  trensfer  received  satk&ction 
fitMn  die  drawer.    Bmxiard  v.  Fiecknoe,  334 

16.  A.  draws  a  bill  of  exchange  upon  B.,  paya- 
ble at  diree  months,  for  a  debt  due  fixxn  B.  to 
A.  On  dte  delivery  of  dte  bill  to  B.  for  ac- 
ceptance, B.  requeste  diet  foHr  month*  may 
be  anbstitnted  for  Ures,  and  afterwaids  fay  die 
aaront  of  A.  die  alteration  k  madq,  a  new 
stamp  knot  requisite.  iCeAaar/y  v.  jVotA.  452 

A  bid  k  drawn  for  die  sum  of  100/.  payable 
four  mondia  after  date,  bearing  interest  The 
interest  k  to  be  cakukted  ftom  die  date  of  die 
biO.  ib. 

17.  Tbe  payee  of  a  bill  of  exchange  endonea  it 
upon  a  usurions  oonbrad,  at  the  time  of  the 
contract  a  6ond  jMe  bolder  cannot  afterwaids  re* 
cover  npon  k  against  the  acceptor.  Utws  ▼• 
Matxaredo.  385 

ItL  Notice  having  been  given  in  an  action  on  a 
82 
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INDraL 


biH  oTcBRliifi^  ttti  tfaeindil  ct 
will  be  spt  up  as  a  defence,  it  is  not  cwufntMit 
to  lbs  |ibintifi;aiarfaBhasd(»edluiaM|to 
flD  into  evidenoe  of  ginrfduwtion  in  rapier  to 
ttm  defenduit's  cMe. 

A.  bA«  acnditaror  B.V  and 
in  his  paaHHoii  a»m  aBCiiritr  ftr  Iks' 
oaima  bill  enlaMd  fay  a  far  the  pul|ioto  «f 
getting  ildiMoaiilBd*  be  oniol  dMfinpattB 
the  bd,  aiul  naintom  an  aotioa  wmd  it 
;  theaoDBplor,  MaviKf  r«  mtdmlL 
489 
19. Two  plaintiA  who  loe  m  the endoMmof 


abill 

2ie.Tlie  ital«to  16  a  9;  a  13,  a.  5^  dna  not 
predude  tbe  memben  of  a  camnieiQiBi  firm. 


>  at  a> 


aM.The  wlMto-of  apwmMay  iwrtabaing  pillil, 
aaBoefitAoii— ,daiia»andaoiBtaJ  B|tee 
of  payment  inserted  at  tbe  bottonro^  tiM  note 


payment 

being:  alM  piinHjdt  a  apRial  proamtoKot  Aaie 
■  neeeaanyi    TmoUmk  EHmm  468 

28LPreaMiaiBntar»liiB  of  eKahangoct  »iMiw 
dteBt'a  cayplingbaua^  wtara  it  is  pajFrtli  be- 
tween aix  and  aaim  in  the  eifening,  iv  anii- 
cinL    iferyan  V.  AtvtiMi.  114 

W^faiwiaelMi  faf  tha  andonM  liahiit  an  cn- 
doraer  of  a  bill  of  changa,  a  wftoflH  atatoatbat 
flMibrtwoor  tfame  dm  ailer  the  dfabonaiir  of 
the  bin  natioB  waa  gn«n  fagr  btter  to  tfwde- 
faodant,  (notice  b  two  days  beings  intine,  but 
noUcse  on  tbe  tfaiid  too  late,)  it  oHMwt  bo  leA; 
Ibr  tba  joiy,  wMfav  nottea  waa 


1  tinM^  allhangk  the  defndHit  hntbad 

notice  to  produce  tbe  leMer  wfakh  wooM  aa- 

eettain  Ibe  tfane.    Lawttm  t.  SUiwmMU  314 

9liPnofof  a  pyeinhaai/  note  nyvbteto  A.  B. 

k  frint^  figim  f/mogm  at  apio- 

.  B.  the  &tbar,  and  nal  to'  A.  B.  Ibe 

■  being  the  mm,  bat  A.  a  Ibe 

ilyled  to  Ibn  didMdon  A.  B. 

fanning  tho  adiaaf  and  batay^ 

of  tbe  notev  ia  enthbA  to«  rttthet 

iqponiL    SmtHimg' y,  Ftmkn  166 

9k  A.  aeoefite  m  faiDin  ftfvm of  B^  f&nUk  at 

hia  baabRa;  the  bill  ia  nefw  pMaanM;  aii^t 

namha  after  the  bH  baeoaDea  dne,  A.'8  toriBBia 

hanrtog  finda  of  Ua  in  their  bandabeoome 

fcanknvte,  A.  k  not  dMfaargad  by  B/a  laebec 

A  iMiMial  by  A.  adbaeQoaot  to  the  bank- 

.rantgr,  mat  B.  will  vetara  the  ■eceptence,  kno 

wamroftbebchea.    Sebagv.MtM,     79 

'WTba  naher  of  a  puiiiJMaiy  note,  pi^nbto  at 

a  apedfted  tfane  aier  aight,  at  the  tbne  of 

nnJEkur  it  writes  in  tba  margm,  ■  aeoepted  by 

anradv*  theae  woida  constitnte  no  part  of  the 

onginal  uiatiuinteH,  andneednak  be  notieed  in 

the  dsctoialbn.    9^itg»6er  li.  ICtkm.      It5 

Br.Tbete«aeiF  ofa  faitt  of  esGdnBge,  whotefae 

tbe  bin  becomes  due,  says, ,**  My  residence  k  im- 

aiaterirfj  I  wil  mpiiie  whetbertfae  bill  kpaid," 

dknfinwe  wijk  notioa  o(the  dbboiteuit    Fkip- 

mmy.Kmtlhn  116 

«.A  oopy  of  a  letter  coilMnng  natke  of  Ibe 

didionoor  ofa  bill  k  admissible  withont  nolioe  to 

naodwethaorigbaK  Motwris^. BtmtbkmmkW 


».Fi«riltekdafdi 

ornbitt 


ittitiaaof 


dnuvaasd  to  tbadeteDdant^  '^V''^ 
ofa  biH,  together  wijkproolaf 
dnee  tbe  ktoer  ao  driwacd)  aa 
tiee  of  diAanottr,  k  owdenco  (on 
') ' 


38kNbtkato 


topn> 


of 

Ik 


ofnbittofoBoitfnviHif 


the 
3iLA 


ito  didionoor  by  aity  P^^y  to  the  biU,  < 
to  the  benefit  of  a&  TVUinn  ▼.  awaUy.  34 
31  i  Tba  phnntiflr  hanng'  gnaimliBdi  tbe  tcbobi^ 
MUtyaf  th0  dBfaSanl  to  A;  tfe  fatter  w- 
fiteto'to  jakr  in  n  dee^of  ooannMan^  se» 
b«ingtbBdi6ndMit,tiU  the  pliMff  h*  »- 
^kitaken  to  pay  him  the  ftill  aniaiMr  of  hk 
debt,  the  plamtiff  hairing  poU  to  A.  the  dif> 
AMndt'oeat^acn  tne  mntnesitiBBi  aMa  nift  oabCU 
draws  a  bill  on  tba  ddfandiot,  (whkh  te 

i)  m  onfar  to ~ 

nnoc  Ncowr 

wfitte»  bgriho  oidaner  of  ■  bill  oT 

•   MdlbaUBryoftnvto 

IkpfaMTofihaiwhkbha 

Madaa  ito   nOMH^  of 

;  the- 1  " 

aitifn>dy.Ckmmkfn,ym 
tefa  bitt-mnf 


34;A  fain  k  dnnw  payiUa  nr 
ai^a  anait  be  proved  in  ate 


B  town,  to 
npa^bOi 


3a.  A.  and  Co.,badHia  ni  tk»4 
I  fay^  B.  nd  Cob,  I 
tlisgr«to  nidAteditoi 
ihit  "they  oav  pioonn^ 
an  accommodation  Ml  i 
tbebiibnDOnendai,thel 
of  A.  and  Coky  hnt  the  faiBs  am  natwitbdnwn, 
and  aitorwank  tba  hahnrie  betnaan  the  baHM 
tuma  eonaidenhly  in  firmurof  a  and  Cab, 
and  k-ea  when  A.  and  Ca  baesaahanksnpto: 
aandCobvnantilkd  to  raaowr  «giaaat  4ha 
aooeptor.    Jkwtmt  t.  Crmodh^  4KI 

36.Bndenoa  of  aklter  fnm  tfaa  Jiwiui  attd 
endoner  of  an  aoeoBnaadtoni  bO,  dtet  Iha 
bH  will  be  snMed  befina  the  ubblI  tertojani^ 

oftfiebJIIandnolioeb  l^TS  Brwmm.  m? 
3y.Abaof  endaive  kbvte  dbaollan'ctf  te^ 
payM,  aodeaMd  in  btenk^adddilnend  toA. 
a«id-  C&,  who  aan  I 
oftbeealatoofani 
tnteteea  ter  the  benefit  of  hk  ctodtea.  A. 
and' B.,  tote  of  the  nmaim^  of  tba  fiwn»  and 
also  truBleea,  ennot,  oonjaintif  with  n  tbad 
tinilBa,  who  k  not  n  nandm  of  tba  fi|iDr> 

om  sonteeHieneB  of  the  tiansAv'of  the  btt  to 
tbefiaBitbgr< 
Ka 


ntecafay  tbe 


489 


BROKSa 


I.  A  paymentfaf  tbe  vendee  of  goodi  to  dtebr<^ 
knrk<gdad,if-tU^naii      "^ 


JUDVit. 
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ntf  braker  kus  nf  lORid  imkiiMfu  pfkicfaiaL 

And  it  mkes  no  dUfefonofr  in  raeh  can, 
wbslfaft  ornot  llMi  taNter  ceCi  mtde^  a  de/ 
iriifiin  iiwiaiilMirwr 

SLBol  a  porment  in  sueli  ctffci'  woidd  not  be 
09od,  if  It  varied  from  Ite  oKgMat  tem^a  of  tbe 
eonliict  Aiid  evidttiM  of  a  cttMom  to  that 
eflbd  hi  not  adniarible.  i6< 

&  And  tlia  tannibeiDg  a  bBI  at  loaf  monflM,  two 
md  m  Mr  diiooimt  ftr  ttudf  monhgr*  P>^npt 
ift  terteen  daya,  a  jMyiiient  by  M  tH  two 
nonthfl^  dBdnetmg  one  aAd  a  hitff  dSifeoont,  is 
nopaymant,  af  agnlMat  the  piindpal,  affhoo^ 
he  mlkfla  no  deoriikl  tin  afttf  tbe  expirtflMi  of 
ftfer  tSMI  fli  ciMtt*  t^« 

4.  By  the  cnrtoitt  of  tiie  IrMi  pfOtSiidri  tnde* 
tie  avtfioritjr  of  tiMr  broker  to  aeO  tflto  aoodt  to 
faia'prineipal,  (in  tbe  aboenoe  of  ipedaf  anlBo- 
ritf  to  me  cootiaiy,)  expiiMa  on  the  dar  on 
wMAftktM^  inekentoHW.  Uhom  126 
^  Whether  th6  boo^  nMi  aold  notea 
made  fagr  a  bmker  aito  not  aMdttit  to  nUAtfy 
te  atatole  of  franda,  atthoogh  he  mdrai  no 
enlky  in  hk  bodk.  ib. 

5.R  la  to  be  Dreaomed  that  a  broker  who  baa 
bAujglht  gooda  ftr  hM  iirfiid|Md  haa'done  eveiy 
thing  iiMfuiaiie,  aooofwig  to  tfie  uaiial  oontae 
of  dealing  ibr  the  completion  of  tbe  puicfaaae* 
B&tiiUy.Brdd^y.  136 

^_     CARRIER. 
1*  ui  an  acfien  agairo't  a  cairier  for  negfigenee. 


the  defendant  cannot  read  in  evidence,  an  ad- 
voftuenlent  in  a  newi^iaper,  by  which  he  lidnla 
hSa  FBtnOMibility,  nnleai  be  firrt  prove  that  the 
piabtm  waa  in  the  habit  of  rea&ig  that  paper. 
—But  (semble)  an  advertiaeaient  in  the  Ga- 
MHe  ntiy  bt  read  withoiit  audi  prepaiatoiy 
akool^  bitt  without'  it|  die  evidenod  ■  weidc. 
UMtrttv.BMt.  166 

I  of  avcaapl  who  carrieaihe  gooda 
or,  though  not  ihr  hire,  m  bound  to 
M  care  of  them.  And  if  he  inlsi^ 
i  with  the  cheit  of  a  teaiviati,  who  has 
caaoally  left  behhid,  he  ia  boond  to  re- 
atoie  it  to  ili  fortner  atale  of  aecuritr,  partieu- 
kiiy  if  die  oonteota  bo  valnaUe.  JVetaon  ▼• 
-     •       -  237 


CBRTinCATE. 
Su  BaaKRon*. 

CHARTER-PARTY. 
Unoer  a  covenant  in  a  chartct^partr  mat  the 
rfiq>  diall  be  provided  with  every  au&g  need- 
M  and  neccMaary  Ibr  the  voyage,  the  owner 
ir  bound  to  pnynde  the  proper  docuniettta  as 
msfl  M  neceaaariea  ibr  the  riiip  itaett 

And  k  therefore  boond  to  provide  a  faiB  ot 
heibh,  if  it  be  eamtial  to  the  prirfofuamce  of 
Ibo  voyage,  witfiin  a  icaaonaHe  time,  within 
tm  imomon  of  the  paitiea.  Levy  v.  Cditkr- 
m.  91*2 

COACH^OWlfER. 
Sie  AcTioia  oa  thb  CAai; 

COMPETENCY. 

1.1ft  an  adaun  againat  theowner  of  a'ahip^fv 


Ab  n«gli|aice  of^lA  pilot,  who  was  employed 
both  by  &  owner  and  oy  tlie  captain,  the  oilot  ia 
a  oompetent  witness  fer  the  defendant,  though 
he  has  been  released  fay  him  akxie,  and  not  qv 
the  Ci^itain.    Aldrieh  v.  Simmons.  Sl4 

9L  A.  whose  name  haa  been  regislerBd  as  the  part 
owner  of  a  vessel  on  tiie  oath  of  H.,  and  naa 
aAiafwaids  conveyed  such  Aaie  by  deed  to  B., 
oovenantmff  ibr  tbe  goodneariofhis  tide,  cannot 
be  admittea  to  prove  by  the  evidence  of  B.  ^t 
he  had  m  feet  no  intereat  in  tbe  vessel  Mck- 
son  V.  Tkomag,  85 

But  see  ^  JideniA. 

9m  The  Joirit  aooe|iior  <^a  bfll  of  exefaalige  ia  not 

ecaupeient  to  prove  a  aelKtff  in  an  action  by  flie 

holder  againat  the  drawer.     MEitniMiriii^  v. 

Mytton.  b3 

Skt  E«iDi»cB. 

conspHracy; 

8$e  laiiiCTifaaT. 

COPYHOLD. 

Atf  attorney  may  be  appointed,  §st  (he  ptopoae 
of  aoSeiin^  a  reooveiy  of  oopyboid  landi,  aa  of 
common  right,  unless  there  be  an  express  cua- 
tom  to  the  contraiy.     Wymtr  v.  Fajre,         9 

C08TB. 
TVeapaas,  ^  fareddng  of  a  jar  ia  auffident  to  en- 
tifle  tbB  plaintiff  to  fiill  costs  under  a  count,  al- 
leging an  oMportatUm  dnd  amversion.    Get' 
gon  V.  Graham,  55 

COVENANT. 

Itt  an  artion  of  covenant,  it  is  no  objeetion,  under 
die  plea  of  non  est  fttdum^  ttiat  tbe  deed  con- 
tafaw  material  qualificalidnB  of  the  eovenanta 
set  out,  which  qualifications  are  not  noticed  in 
the  dedazatiao.     Gordon  v.  Gordon.        294 

DEATH. 

Where  a  veaid  ia  proved  to  have  aailed;  axxl'  haa 
not  been  beard  of  fer  two  or  three  yeaxa,  it  is  to 
be  presumed  that  die  is  b^  bbt  at  what  time 
an  mdivfidual  who  sailed  on  boaid  of  such  vessel 
periehed,  ■  to  be  coDected  by  tile  jttty  from  tiie 
particular  drcumalanoes  of  tbd  caae.  Watson 
T.  King.  121 

DECEIT. 

In  an  action  againat  a  vendor  fer  a  decdtfid  lepro- 
aentation,  the  plaintiff  must  prove  that  deceit 
was  used  by  the  defendant  fat  the  purpoae  cf 
throwmg  the  olaintiff  off  his  guard,  and  pro- 
venting  him  fiOm  being  watdifiiL  Dawts  v. 
King.  75 

DEED. 

L  Tbe  premises  intended  to  be  conveyed  by  deed' 
of  mottgagO,  aH$  described  aa  tiie  delbndflnfs 
undivided  mofety,  dec,  the  deed  aftawardA  p^ 
feases  to  convey  «//  the  defenJsaifs' estate  dbc 
in  tiie  p^Mfdses.  This conveya  the  mofetyoidy 
to  whni  the  defendant  vtas  entitfed  in  his  own 
ridit,  and  not  ohMhiiti  part  of  tiie  sanW  pre-" 
maies  in  which  he  Vfaa*  interested  aa' a  co-trnatee 
wftii  tiie  feasors  of  tiMplafatiffi  Doed.1Uukts 
V.  Anderson.  155 

2l  An  endorsement  on  a  deed  after  it  haa  boen 
rigned  by  tbe  partiea,  but  written  at  the  aama 
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'  tune  with  the  KaUng  and  deliveiy,  is  part  of 
the  deed.    Ltftmm  ▼.  Warrington,  J  68 

DEMURRAGE. 
The  plaintiff  haTing  conveyed  French  wines  6om 
Oporto  to  England  finr  the  defendant,  it  ia  in- 
cumbent on  the  defendant  to  procoie  an  order 
fer  their  landing  from  the  loida  of  the  traaaiuy, 
and  the  piaintm  is  entitled  to  recover  for  de- 
muna^i  during  the  delay  necessaiy  for  the 
obtaimng  such  order.    HUl  v.  idie.  Ill 

DISTRESS. 
An  appnisBnient  of  a  distreas  by  the  person  who 
makes  it  ia  izranilar.     Wtsiioood  v.  Cowne. 

178 
DOG. 
See  Action  on  thk  Cibk. 

EJECTMENT. 

1.  A  title  havmg  been  proved  in  A.»  who  coot^ 
nues  in  poasessian  from  1809  to  1814,  and  from 
whom  me  leasor  of  the  plaintiff  m  ejectment 
deiivea  title  m  1815,  it  is  not  sufficient  for  the 
defendant  to  prove  a  bare  poaaeasion  by  himself 
during  the  year  1814.  Doe  d.  FUcker  v.  /^n- 
derson,  268 

8.  A.  who  daims  to  hold  lands  under  B.  as  a  se- 
ouri^  for  a  debt,  onnot  defend  an  ejectment 
against  the  aasignees  of  B.  after  his  baidcTUDtOT, 
on  the  ground  that  the  grant  under  whioi  o. 
derives  his  title  from  the  cniwn  is  void.  Doe 
d.  Diddle  v.  Abrahecms,  305 

3.  In  ejectment  on  a  dauae  of  re-entry  in  case  the 
tenant  riionld  aaogn,  set  over,  or  otheiwiae  let 
the  dnnised  pieraises,  it  is  not  sufficient  to  prove 
the  defendant  a  stmgar  in  possospion  of  the 
demised  premises,  and  hia  dedaratian  that  they 
were  demised  to  him  by  another  stranger.  Doe 
V.  Payne.  86 

And  such  evidence  would  not  be  sufficient, 
even  if  ffie  tenant  had  covenanted  not  to  part 
with  the  poanasion.  ib, 

ENCLOSURE. 
A  party  who  has  enjoyed  an  encroachment  upon 
a  common  for  more  than  twenty  yean  is  not 
nredoded  from  diowing  such  enjoyment  when 
tiis  title  is  disputed,  by  having  subaequently 
accepted  a  conveyance  of  contiguous  land  in 
whidi  the  land  in di^xito  is  dea^ibed  tawaste 
land.  Doe  d.  Bishop  of  London  ^»  v. 
Weight,  349 

ENCROACHMENT. 
See  Enclosure. 

EVIDENCE. 

1.  Hie  CTaminalinn  of  a  prisoner  before  the  ma- 
ffistrale  previous  to  his  committal,  puipoita  to 
have  been  taJun  on  oath.  Evidence  upon  the 
trial  of  the  prisoner  for  felony  is  not  admiasible, 
to  show  that  in  feet  the  enminalion  was  not 
on  oath.    Rez  v.  Smith  and  Hotnage.     848 

S^  In  an  action  against  the  owner  of  a  chartered 
vessel  for  vafigrnim,  in  ooDsequenoe  of  which 
the  plamtiffiB  goods  were  loet,  the  nonpairival 
of  the  veasel  at  her  destined  port  ia  not  even 
primdPieie  evkknce  of  negligenoe.  Boyson 
V.  Wiieon.  836 


3.  The  oounteipart  of  a  fease  pmportihg  to  have 
been  executed  by  a  leasee  of  a  leaae  granted  by 
the  mortgager,  m  conjunction  with  the  mort- 
gagee of  certain  premises,  cannot  be  read  in 
evidence  as  against  one  who  derives  title  under 
Ae  mortgagee,  without  aome  evidence  of  the 
execution  of  the  original  lease  (which  haalicen 
loat)  by  the  mortgagee. 

But  proof  that  the  original  leaae  was  signed 
by  the  mortgagee,  the  subscribing  vritnesaea  not 
being  known,  would  be  sufficient  to  wamnt 
the  reading  of  the  ooonterpait.  Doed,QhTk 
V.  JVofmud.  •      881 

4.  Before  a  document  can  be  read  as  a  record,  it 
must  be  proved  either  that  it  came  out  of  the 
hands  oTthe  officer  of  the  court,  or  from  the 
proper  pi>ce  of  depositing  the  records  of  the 
court  01  which  it  professes  to  be  a  record,  and 
the  contents  of  the  document  itself  cannot  be 
cattedinaid  inaupportofaochproo£  Jldom' 
thumite  y,  Synge,  1H3 

6.  After  notice  to  produce  a  letter  written  by  the 
plaintiff  to  the  defendant,  parol  endenoe  of  its 
contents  may  be  given  by  any  one  who  recot- 
lects  the  contents,  although  it  is  in  the  pitBxntiff*s 
power  to  produce  the  cleriL  who  wrote  the  letfer. 
Uebmou  v.  Fooley,  167 

But  in  auch  caae  the  contents  cannot  be 
proved  by  the  productian  ofa  copy  of  the  ori- 
ginal copy.  ib. ' 

6.  At  the  tnne  of  hiring  a  hone  a  note  of  &e 
agreement  ia  made,  stating  the  time  and  the 
price,  the  plaintiff  is  not  precluded  from  proring 
by  parol  evidence  additknal  tenna  of  agreement. 
Jfftry  V.  Wmllon.  867 

7.  In  an  action  on  a  policy  on  gooda,  the  bill  i^ 
lading  aigned  by  the  captahi  is  not  evidence  to 
prove  the  plaintiff's  interest  in  the  goods.  Dinkm 
eon  V.  Lodge.  886 

An  attegrtion  that  the  policy  haa  been  eflected 
for  the  DlamtifiB  by  A.  B.  and  C.  is  satiifiBd 
by  proof  that  it  vras  efiected  by  the  finn  A.  and 
B^  there  beinp  in  fed  two  finm  which  have 
two  members  m  common.  i^. 

8.  A  solicitor  to  a  third  penon  is  bound  to  p8o- 
duoe  his  cUentV  lease,  executed  by  the  denid- 
an^  provided  the  production  will  not  operate  to 
the  prejudice  of  hM  client  CoptUind  v.  WoUa, 

95 

9.  But  if  the  reading  of  such  a  document  woold 
operate  to  ffie  prejudice  of  a  third  person,  the 
court  will  not  oiieot  it  to  be  read.  ib. 

10.  Evidence  that  the  lord  of  a  manor  has  from 
time  to  time  erected  houses  to  the  exchusion  of 
those  daiming  a  right  of  common,  is  not  to  be 
placed  hi  oompetition  vrith  evidence  of  lor^ 
enjoyment,  coupled  with  an  acknowledgment 
of  the  defendant,  the  lord  of  die  manor  by  deed, 
that  the  confirmation  of  the  oonrnxnen  waa 
eascntial  to  an  alienation  of  part  of  such  com- 
mon.   Drury  y.  Moort.  108 

11.  Proof  that  the  plaintiff  wrote  a  lettertote 
defendant,  nnportuig  to  contain  a  bill  of  ex- 
change, wim  directions  how  the  product  ihould 
be  applied,  and  that  the  defendant  soon  after 
wards  had  a  biO  in  his  possession,  which  an- 
swered the  deacxiption  contained  in  ffie  letter, 
affords  presumptive  evidence,  that  both  the 
fetter  and  the  bill  found  their  way  to  the  de- 
fendant   Kiaran  v.  Johnson.  109 
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12.  In  order  feo  make  Ifae  aaRgiiees ofa  bankrupt 
Hable  for  money  had  and  received  by  the  bank- 
rapt  for  a  apecific  piupoae,  it  is  neoeamy  to 
prove  that  the  maoej  came  into  their  hands, 
with  a  knoivledgo  or  the  puiposes  for  whkdi  it 
vns  destined.  ib» 

13b  In  an  action  for  a  penalty  against  the  master 
of  a  co«d  vessd,  for  ihe  delivery  of  a  ticket  before 
the  arrival  of  the  vessel,  the  copY  of  the  certifi- 
cate delivered  to  the  deik  of  the  market,  de- 
ecsribing  the  defendant  as  master  of  the  vessel, 
is  not  sufficient  evidence  to  prove  a  sending 
by  the  defendant  Mdred  v.  HaUiwU.  1 17 

14.  Bat  (semblt)  a  sending  by  him  would  be 
piesamed  on  farther  proof  that  he  was  master 
oftheveaKL  ib. 

1&.  Polides  of  insimnoe  having  been  delivered  to 
the  assignees  of  a  bankrupt,  one  of  whom  is 
since  dead,  poof  of  an  anpUcation  to  the  soii- 
citor  under  the  commisBon  UNT  siieh  polides  virho 
did  not  know  what  had  become  of  them,  does 
not  warrant  the  admianon  of  secondaiy  evi- 
dence. }Mlliams  V.  YounghMstkuul.  39 
In  an  action  for  eflecting  j^olides  of  insurance, 
it  is  neoesaaiy  to  prove  their  existence  by  pro- 
ducing them.  ib* 

16.  A.  undertakes  to  act  as  the  agent  of  B.  in  re- 
covering the  amount  of  an  insured  cargo,  sub- 
ject to  the  superior  daim  of  C.  who  resides 
stmMuL  In  an  action  fay  B.  against  A.  to  re- 
cover his  proportioaal  nhaie  of  the  amount 
vecoverod  l^  o.,  an  invoice  sent  by  C.  but  to 
which  A.  IS  not  privy,  is  not  atfmisMHe  in 
evidence  against  A.  in  order  to  dxaw  the  ex- 
lent  of  B.'s  hiteresL    MBHdkam  v.  TkompMon. 

316 

17.  By  the  contract  between  the  ownen  and  cap- 
tain of  an  India  ship,  the  latter  is  to  receive  a 
certain  compensation  in  lieu  of  privilege  and 
primage;  a  conversation  between  the  parties 
previous  to  the  contract  is  evidence  to  show  in 
what  sense  they  btended  to  use  the  word  pri" 
mlege.     Birch  v.  Depeifsler,  210 

]8w  A  flipping  entiy  at  the  custom-house,  al- 
though to  some  purposes  a  public  document  is 
not  evidence  to  afiect  the  person  (whose  duw  it 
was  to  cause  the  entnr  to  oe  made)  criminalhr, 
the  materials  from  which  the  entry  was  maos, 
by  the  proper  officer,  having  been  aoddentaily 
terayed.    H^hts  y,  Wihan,  179 

19.  The  question  oeing  wliether  a  piece  of  doth 
had  been  returned  fay  the  defendant  to  the 
pbuntifi;  the  production  of  a  note  bv  the  defend- 
ant, in  whkh  the  plaiotiff  requests  him  to  return 
the  piece  fay  the  bearer,  is  primA  facie  evidence 
to  show  that  the  pieoe  has  been  returned. 

And  die  plaintiff  ought  to  call  the  bearer  of 
the  note  to  show  that  the  piece  has  not  been 
retuQMd  through  him.    Sk4pk*rd  y,  Currie. 

454 

SO.  In  an  action  of  replevin,  between  the  assignees 
of  a  banJknipt  (who  vras  formeily  tenant  to  A.) 
and  die  hadiff  who  distrained,  one  isue  is, 
whether  the  assignees  are  tenants  to  A.  A 
^erdkl  ujainst  &  assignees  on  this  issoe^  is 
aflerwards  condurive  as  to  the  tenancy  of  the 
assignees  in  an  action  brought  by  A.  for  rent 
Hn4»ck  V.  WfM.  347 

21.  A  loan  of  money  by  A.  to  B.  is  not  to  be 
inferred  from  the  bare  foct  that  A.  delivered  a 


sum  of  money  to  B.  which  A.  had  bonowed 
from  another.     Welch  v.  Seaborn,  474 

22.  Whevd  there  is  a  competition  of  evidence  upon 
the  question  v^ther  a  security  has  been  aatis 
fied  by  payment,  the  possession  of  that  security 
fay  the  aaimantoufl^  to  turn  the  scale.  Brenh' 
bridge  v.  Ofbonu,  374 

23.  Hie  assignees  under  a  oommisBion  of  bank- 
rupt may  maintun  an  action  on  a  promisaocy 
note  given  as  a  ooQateial  security  for  goods  solid 
by  them  to  one  of  the  bankrupts  jSuw»an  v. 
Walher.  301 

The  defendants  undertaking  by  such  note  to 
pay  on  demand^  cannot  adduce  evidence  to 
show  a  liafaili^  on  a  contingency  onl;^.        t^. 

24.  The  inspection  of  a  record  is  withm  the  pe- 
culiar province  of  the  court,  end  therefore  if  a 
doubt  arise  as  to  any  word  upon  a  leoord.  the 
command  not  the  juiy,  must  resolve  that  doubt 
Rex  V.  Hueks.  521 

25w  Whether  a  declaration  made  by  a  person  in 
nrtiaUo  mortis  be  receivable  ornot  in  evidence, 
is  a  question  for  the  court  ib. 

26.  In  an  acrion  on  a  covenant  fay  the  defendant 
to  pay  the  amount  of  all  bills  drawn  by  him  and 
aooopted  by  the  pbititifiC  it  is  sufficient  for  the 
latter  to  prodooe  the  bills  drawn  by  the  de- 
fendant, vrithout  going  on  to  prove  payment 
of  such  bills.    Gibbon  ▼.  FeathtrHonhaugh, 


27  A.  brings  an  action  against  B.  for  theprioe  of 
a  gun  ordered  by  the  latter,  he  may  read  in 
evidence,  for  a  collateral  purpose^  part  of  a  letter 
written  by  B.  to  him;  although  the  remainder 
of  die  letter  contaiuB  directions  for  making  the 
gun,  and  is  not  stemped  as  an  agreement 
Fornfth  v.  Jervis,  437 

28.  A.  states  to  the  fiither  of  the  plaintiff  diat  he 
has  pledged  himself  to  marry  his  daughter  in 
six  months,  or  in  a  month  after  ChristeQa& 
Aldiough  this  varies  fiom  the  promises  laid  in 
the  special  counts,  it  is  evidence  from  whkih  the 
jury  may  infer  a  promise  to  marry  generally. 
FoUer  V.  Deboo*,  & 

EXAMINATION  OF  WITNESS. 

1.  A  vritness  called  to  prove  that  A.  and  B.  are 
paitnen,  is  asked  vmether  A.  has  interfered  in 
the  business  of  B.,  this  is  not  a  leading  questkm. 
JfieholU  V.  Dowding.  81 

2.  The  counsd  for  the  planitiff  may  suggest  to 
die  witness  called,  to  prove  the  partnnndiip  of 
several  memben  of  a  firm  who  are  phintiflB, 
the  names  of  die  oomponent  msroben  of  the 
firm.  It  is  not  suHWient  to  prove  the  several 
surnames,  without  proving  also  the  Christian 
names  of  the  memben  of  the  firm,  as  stated  m 
die  dedantion.    ^cerro  ▼.  FotromL  100 

EXECUTION. 
See  Shikiff.  BASKRurT,  dice. 
GoodM  seiaed  and  sdd  by  the  landlord  under  a 
distress  for  rent  vrithout  any  ooUusLon,  and  pur- 
chased by  a  trustee  of  the  tenant's  estate  under 
an  assignment  by  such  tenant,  for  the  benefit 
(>f  the  creditors,  out  of  the  trust  fimds,  are  not 
liable  to  be  taken  in  execution  by  an  aimuity 
and  judgment  creditor,  akhou^  they  are  per* 
mitted  bv  the  trustees  to  remam  in  me  poaMS- 
sion  of  the  tenant     Guthrie  v.  Wood,      3CS7 
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EXECUTOR. 
See  AoMiPiiTRATom. 

FELONT. 

A  deed  by  which  a  felon,  on  the  eva  of  hk  tria] 

far  tL  capital  otteaoe,  aadgna  hii  prop^^  to 

■DcCher,  cannot  be  ■uppcatod  witfioiit  pnoi  of 

oonaidentian.    Shaw  v.  fir«ii.  319 

FOREIGN  JUDGMENT, 
tf  a  eoknial  court  haa  a  aeal  which  fa  naed  ooca- 
aionally,  a  judgment  cannot  be  fgirm  m  en- 
deuce  which  is  not  under  the  aeal  of  the  court, 
although  the  aeal  haa  been  80  much  worn  as  to 
be  incapable  of  n»king  an  impreBsian,  and  it 
is  not  auflfkaent  to  produce  a  document  pur- 
porting to  be  a  judfl^nent  under  the  hand  and 
aeal  of  A.  who  fa  certified  bv  B.  a  notary  pub- 
lic, to  be  the  chfaf  cfark  of  ttie  court;  B.  being 
proved  bj  a  certificate  from  the  gowemor  under 
the  great  seal  of  the  colony,  to  be  a  notaiy  pub- 
lic. Cawm  V.  &aiear{.  §f)5 
A  judgment  and  execution  in  the  fabnd  of 
Jamaica  by  a  third  party  a^akist  tfie  defendant 
aa  the  garnishee  or  the  plaintifll  cannot  be  set 
up  as  a  defence  to  an  action  by  the  frfaintiff 
heie  without  either  diowing  that  the  plaintiff 
was  summoned,  or  at  least  that  he  was  once 
upon  the  idand,  although  in  the  proceedings 
the  plaintiff  fa  denominated  an  etketniee.      ib. 

POROBRT. 

A  forged  order  for  the  purpoee  of  obtaining  a 
rawHid  fur  the  appieheiision,  dec.  of  a  vagrant 
fa  not  a  fbigery  within  the  sL  7  G.  8,  c  28, 
unless  it  contam  the  requisites  prescribed  by 
the  sL  17  0. 3,  c.  5,  s.  5,  although  it  fa  drawn 
In  the  asme  form  as  orders  m  that  county 
usuaify  have  been  drawn,   ^ex  ▼.  RuekwoortL 


FORM  OF  ACTION. 
A.  having  recovered  damages  against  B.  ibr driving 
hoid-fests  into  A.'s  wall,  in  order  to  support  a 
nuisance  brings  a  aeoond  aolion  of  trespass  fer 
^  continuanoe. 

&m^,  the  ibrm  of  the  BBcond  action  should 
be  caae  and  not  txespaas.    Launrenee  v.  Ohee, 

28 
FRAUD. 
nie  agent  of  the  vendor  of  a  picture  knowing 
that  the  vendee  labours  under  a  delusion  wim 
respect  to  the  picture,  which  materially  mflu- 
enoes  hfa  judgment,  penniis  hhn  to  make  the 
pmrhaae  vrithoot  ramoving  tfiat  ddosioi]— -tiie 
sale  fa  void.    HiU^.Oray.  434 

FRAUDS,  STATUTE  OF. 

i.  A  written  proposal  to  pay  a  moAety  of  the  debt 
(rf*  another,  if  the  creditor  wUl  at  a  specified 
time  of  meeting  accept  the  proposal  and  dis- 
diaige  the  debtor,  fa  not  binding,  unless  the 
creditor  accede  to  the  tennsmwrittig.  Qautd 
V.  HUL  10 

S.  An  agreement  to  occupy  kidgings  at  a  yeaity 
rent,  payaUe  in  quarleiiy  portionsy  (the  occu- 
pation to  oommeiioe  on  a  future  day,)  fa  an 
i^reement  rahting  to  an  interest  m  bind,  within 
the  meanfaigof  the  fourth  section  of  the  statute 
of  frauds.     Imman,  v.  Siamp,  18 


8.  A.  having  commenced  oeitam  busineas  for  & 
which  be  has  undertaken,  refowa  to  proceed 
wittxrat  a  promiBe  from  C  to  pay  the  further 
expenses,  C.  fa  not  liable  on  sudi  a  promise 
without  a  note  in  writing.  Barber  v.  Fox.  870 

FRAUDULENT  REMOVAL. 
AMiough  double  the  value  of  goods  fiandnkntly 
reuawed  to  prevent  a  disbieas,  does  not  exceed 
50/.,  it  fa  competent  to  the  party  uijured  to 
proceed  ehher  by  action  or  in  a  summaiy  wwr 
before  a  raagistretB.  Horsefall  v.  Airy.  1 69 
And  the  feet  of  hfa  havmg,  in  the  nnt  in- 
atanoe,  made  hfa  conqplaint  before  a  magistnte, 
will  not  preclude  him  from  afterwards  main- 
taining an  action,  ih, 

FRAUDULENT  PREFERENCE. 
See  Bankrupt. 

FRIENDLY  SOCIETY. 
A  fiiendly  society  whose  rules  have  been  aOowed 
by  the  magistrates,  and  registered  in  London, 
afterwards  hold  their  meetings  in  Middlesex, 
the  iustioes  of  Middleoex  have  jurisdiction  to 
decide  upon  complaints  made  fy  membeis  of 
the  socfaty.    Rer.  v.  Gash.  441 

Upon  a  oompjabt  made  by  an  excluded 
member,  A.  and  B.,  the  dien  stewarda,  are  duly 
aummoned,  and  an  order  fa  made  by  two  jus- 
tices that  such  stewards  and  other  membeni  «if 
the  eodety  AaD  forthwith  reinstate  the  com- 
plainant Hie  order  fa  aerved  upon  A.  and  B. 
after  they  have  ceased  to  be  stewards;  but  it  fa 
stin  obiigatoiy  upon  them,  as  members  of  |he 
sodetv,  to  attempt  to  reinstate  the  complainant, 
and  tneir  having  ceased  to  be  stewards  fa  no 
justiffeation  of  entire  neglect  on  then:  part,   ib, 

GUARANTEE. 

I.  An  agent  in  thfa  countiy  for  merchants,  the 
sellers  of  goods  in  Russia,  who  nianinties  '*  diat 
the  diipment  shall  be  in  conformilv  with  the 
revenue  laws  of  Great  Britain,  so  that  no  im- 
ne^ment  shall  arise  upon  the  ImportstioQ 
mereoC  or  that  in  defeult,  the  consequence 
shall  rest  widi  the  seOen,"  makes  himself  per- 
aonally  reaponsibfe  to  the  buyer.  Redhead  v. 
Cator.  14 

8.  An  impediment  arinng  from  nonroonipliaiioe 
vrith  the  navigation  act,  fa  an  impediment 
vrithin  ^  tenns  of  the  guarantee.  ib. 

3.  Such  a  guarsnlee  fa  not  within  the  statute  of 
frauds,  if  the  terms  of  the  agreement  can  be 
colkcted  fr^m  die  written  conespondence  be- 
tween the  partiea.  ib, 

4.  A.  engages  to  guaranty  the  amount  of  goods 
supi^ied  b^  B.  to  C.  provided  18  months'  credit 
be  siven,  if  B.  sive  credit  for  12  months  only, 
he  IS  not  entitled  at  the  exptration  of  six  months 
more,  to  call  upon  A.  on  hfa  guarantee.  Qnt 
B.  havmg  after  the  commencement  of  the  actioa 
delivered  an  invoice,  from  which  it  aopears  that 
credit  was  given  for  12  months  only,  is  at  fiberty 
to  idiow  that  thfa  was  a  mistake,  and  that  in  &ct 
18  months'  credit  was  given.  Bacon  v.  Cha»~ 
ney.  d8 

HIGHWAY. 
The  inhabitants  of  a  parish  pkittd  4)at  the  hdMU 


moEz. 
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tiati  of  a  ptftfeohBroHHict  are  biiuid  b^  pro- 
agmfantftiBpagaUffhiiwaapbigiwmya,Mtaate 
wimin  that  4iitrict,  «»a  4i|d  #Koe|>l  one  com- 
moQ  higbviay  mttw  Ifaa  iaid  dtftnct;  ibB  plea 
my  be  iuppQCled,a)thoiigb'it  appear  that  tbe 
iKoepted  higkivvav  ii  of  moant  datei  i2sp  ▼. 
InkabiianU  rf  BuU^d.  393 

In  «ueb  a  pW  it  it  unnactMBiy  to  jlila  Irjr 
whom  tfaa  aiceplpd  iHgbvfi^  k  iBpaaaMe.  t6. 

HUNDRED. 
Pfoof  that  the  mob,  aftv  bieakmg  open  the  door, 
teaiing  dovm  tfavB  whmWiv  fianee^  and  doing 
otfaar  aeriow  dazoi^  to  a  boaiiB,  were  inter- 
nqited  in  their  pnxseedimyi  fa^  •  nalitaiy  fao^t 
tsevideooe  toa which  a  bdgUMMDglodaaiaUflh 
(in  an  adian  agaimt  the  hundred)  k  to  be 
presumed;  but  if  the  mob  after  oomnuttingnch 
miachief  ^wkutfanijT  ivtire,  without  pvooHding 
to  demolition,  it  is  a  question  for  the  juiv, 
whether  therewa^a  beginning  to  demotish. 
l0rd  Kiug  ^.  CktmbefBMd  4fiuiUier.    190 

INDICTMENT. 

1.  If  the  description  of  a  hicbway,  in  an  indict- 
ment  &r  the  noiMapair  of  it,  be  too  indefinite, 
bong  equally  anplifflblfi  to  aavwal  highways, 
^vrata9B  should  be  taken  bgr  plea  in  abatement, 
and  the  deuniption  given,  if  true  in  6et,  cannot 
be  objeded  to  at  the  trial  under  the  plea  of  the 
general  ioroe.  Ma»  ▼.  imkabUants  of  JUn^ 
mtrgmiih.  357 

2.  An  indJctmHitwin  not  lie  for  a  deceitful  npre- 
aentatkn  and  wannnty  of  ikt  souadness  of  a 
horse.    B^sv.PifmUl.  403 

3^  Upon  an  indictoMit  for  whining  more  thm  10/. 
al  one  sitting,  Ac  under  the  statute  0  Ann,  c. 
14,  s.  5,  the  defendant  may  be  ooonded  of 
warning  a  loss  sum  than  that  slated  in  the  in- 
dictment.   lUx  V.  HiU  IMrUy.  359 

4.  The  court  will  not  gnat  a  new  trial  after  a  do- 
ftodant  bsi  been  acquitted  upon  an  indiotBMot, 
idtfaongh  the  aequittd  was  founded  upso  a 
ftiisdireetion  by  the  judge.  Sta  y.  iMmm  and 
Ju»b,  516 

INN  or  OOUBT. 

Under  a  bovd  oooditieQed  for  the  due  paymant 
lo  the  societjr  of  Unooln*s  Inn,  all  such  sums 
m  ihouU  fifom  timo  to  time  beeoms  due  and 
payable,  atxxnding  to  the  cauUnmM  and  9r4tr8 
«f  lbs  aodety;  the  obligor  csiinat  dispute  such 
paynwili  w  ware,  at  &  time  of  the  execution 
of  the  bond,  considered  as  dues  to  the  society. 
EmtI  of  Ro^fyn  y.  JoddrnIL  147 

INN-KEEPER. 

t.  If  a  auesi  at  an  inn  dqxMit  his  goods  in  araom, 
wfaii»  he  uses  as  a  warehouse,  and  of  which  he 
Imm  tbe  fxdmivt  poaM#«w«,  the  inn4uepBr  b 
not  Itablo  for  tbe  )tm,  Farmoowik  ▼.  FmA- 
imod.  949 

9l  An  inn-keeper,  though  lieenaed  to  let  post^KHvs, 
w  not  liable  to  an  action  for  refusing  to  supply 
tiMmforaguest    DUagy.Hidv.  247 

$.ThB  nasilnr  of  a  hotel  u  not  responsible  for 
Ihf  wwhing  of  tto  tinenof  the  gossla  at  his 
house.     CaUard  ▼.  fVhU9,  171 


INSDRANOB. 
t*43oq^  hamng  beea  detaioBd  by  a 


are  aflerwaids  restored— as  between  the  assorei 
and  the  assured— a  yieUiii^  up  of  the  goayls 
fttati  in  integra  is  to  be  ooosidered  as  a  re- 
storation, notwithstanding  some  spoliation  du- 
ring the  detention.  Jordaine  v.  CorHwall.  6 

2.  A  voyage  from  Riga  to  Hull  k  commenced 
before  a  lieenee  has  been  obtained,  which  is 
neoesMiy  to  fegalire  the  voyage,  but  mider  a 
raasonabfe  eifMctation  that  a  license  has  beea 
obtained;  an  insurance  baviug  been  efleded 
here  by  an  agent  in  England,  after  a  license 
had  been  obtained,  die  assured  is  entitled  to  a 
return  of  premiunk  Henry  y,  Stanifortk,  S^ 

3.  A  license  is  granted  to  A.  and  B.fiHr  permitting 
veesels  bearing  any  flsg  to  import  certain  spe- 
cified artielea;  in  order  to  show  tbe  legality  of 
the  voyage  m  an  action  against  an  insurer,  it 
is  sumcient  to  show  that  the  license  has  been 
applied  to  die  ship  and  vojrage  in  question, 
without  forther  connecting  the  plaintiff  with  A. 
and  B.  to  whom  the  Iioense,  was  granted. 
Bmtt4)r  y.^itnutt,  222 

4.  If  articles  not  specified  in  the  fioenae  be  im- 
ported alons;  with  others  which  are  specified, 
XjutmhU;)  tibe  license*  will  still  enure  to  the 
protection  of  those  articles  which  aire  specified. 
—The  lioense  havmg  been  deposited  in  the 
custom-houre  and  accidentally  destroyed,  it  is 
to  be  presumed,  that  the  time  of  dearanoe,  as 
required  by  the  onler  in  council,  was  endoraed 
upon  it,  upon  its  being  riiown,  that  without 
auch  endorsement,  the  custom-house  would  not 
hare  permitted  the  entiy  to  have  been  made.  i6. 

a.  A  mcRbant  ship  (undsr  a  miitake)  js  taken  in 
tow  by  a  Britiso  ship  of  war,  and  is  thereby 
exposed  to  a  tempestuous  sea*  which  iqiiires 
goods  on  board  of  her,  this  is  a  kat  from  the  peiili 
of  the  sea;— but  sanbie,  since  tbe  kas  resulted 
fiom  raatraim  by  p.  ship  of  war,  it  might  hare 
been  alleged  to  have  been  occasioned  by  ca|>- 
tare  and  detention.    Ungitdttm  v.  Whtlnmrt, 

157 

6.  By  the  terms  of  the  pott^,  the  underwriter 
binds  himself  to  pay  average  aepaialely,  on  ecch 
particular  package  of  the  goods  insured,  Ihii 
atipuUtion  does  not  preclude  the  assured  fivm 
recovering  an  average  loss  upon  the  v^bote  ax« 
ceeding  three  ptr  cent,  under  the  usual  clagn 
in  the  policy.  ih, 

7.  And  in  sudi  case,  although  several  packages 
remain  uninjured,  they  are  to  be  iaduded  in 
the  average.  ^  ib, 

8.  An  insurer,  who  dorires  the  aasund  to  do  what 
he  conceives  to  be  the  Host  under  tbe  drcwn- 
stances,  is  bound  bv  wnat  the  latter  dees  in  the 
exercire  of  a  sound  discretion.  ib» 

9.  A  policy  is  efiected  on  the  plaintiiT's  duire  of 
goods,  valued  at  500/.  but  upon  its  turning 
out  that  the  plaintiff's  interest  was  buger,  the 
words  are  aoded  in  the  margin  of  the  poUcy 
on  the  pbintiff**  share  of  goods,  say  one-fifth, 
valued  at  mwt,  to  which  the  defendants  ini- 
tials were  subacribed,  the  declaration  need  not 
notice  tbe  original  stipulatbn.  Robinson  v. 
7V»6ia.  336 

la  To  constitute  a  strmdhig,  it  is  earentia]  that 
die  vessel  should  be  stationai^r,  the  striking  on 
a  rock,  where  the  vessd  remains  for  a  minute 
and  a  half  only,  is  not  a  stranding,  though  she 
tiiBrefay  reoeires  an  injury,  which  eventually 
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prorw  6taL    Mvt4/tmgU  ▼.  7%«  Sboyml  Ex- 
change  Assurance  Company  190 

1 1.  An  avennent  of  low  by  penb  of  the  ams,  b 
not  mipported  by  proof  that  the  ymkI  wm  Mink 
in  oonwquenoe  of  being  fixed  upon  fay  another 
veaael  under  a  mistake.  CuUen  v.  ButUr,  138 

12.  An  insured  veaiel  arrives  at  the  poit  of  Kin- 
oaJe  on  the  24th  of  November;  on  the  14th  of 
December,  a  second  survey  is  had,  when  it  is 
found  that  the  expenses  of  the  rqpain  will  ex- 
ceed the  value  of  the  ship^  notice  of  abandon- 
ment to  the  insuiers  in  London  on  the  6th  of 
January  ii  too  late.    Aidridge  t.  ML      496 

13.  A  vessel  strikes  upon  a  rock  and  remains 
fixed  there  for  the  space  of  fifteen  or  twenty 
nunutes,  hi  consequence  of  v^iicfa  Ae  sustains 
a  material  injury.  This  constitutes  a  stranding. 
Bak^  V.  Totory,  436 

14.  An  insured  veanl  is  wannuited  to  cany  a 
French  licenae».it  is  not  sufficient  to  ihow  that 
the  captain  of  the  vesKl  in  1813,  before  ^ 
vessel  sailed  fiom  Dantiic,  received  a  document 
which  puzported  to  be  a  French  tioense,  without 
ihowing  mat  he  received  it  fiom  some  officer 
or  peiBon  in  authori^  under  the  French  go- 
vernment; but  proof  mat  afier  the  arrival  of  the 
vessel  at  iknudeaux,  Ae  was  allowed  to  remain 
diere  for  upwardsof  a  month  after  an  inspection 
of  the  French  license  and  other  documents  by 
the  officer  of  the  French  government,  mjmtnd 
facU  evidence  that  the  document  is  genuine. 
Evtrlk  V.  rauiRo.  .     608 

INTEREST. 

1.  The  plaintiff  m  an  action  of  debt  on  a  judgment 
reoofvered  in  Jamaica,  is  not  entitled  to  recover 
interest.    AtkinMony,  Lord  Braybrook,  219 

3.  In  an  actum  to  recover  interest  on  moneys  ad- 
vanced to  tf&e  defendant  bv  a  banking-house,  it 
is  not  sufficient  to  show  tiiat  it  was  the  general 
custom  of  the  house  to  charge  interest  calculated 
upon  half-veariv  rests,  without  showing  slso  that 
the  defendant  knew  that  such  was  the  practice. 
Moore  v.  Vnufhion,  487 

3.  A  bond  oonditkmed  fot  the  payment  of  a  ane- 
cified  sum  to  A.,  after  the  death  of  B.  and  C., 
and  the  survivor  of  them,  will  bear  interest  after 
the  death  of  B.  and  C,  although  the  engage- 
ment vras  perfectly  voluntary;  and  although 
die  principal  was  payable  on  a  contingency. 
Helfitr  v.  Franklin,  2111 

One  isroe  in  such  case  havmg  been  taken  on 
the  plea  of  payment  according  to  the  condition 
of  the  bond,  the  defendant  is  not  entitled  to  a 
verdict  on  ftiat  kmie,  on  proof  of  payment  of 
the  princmsl  without  interest. 

Qii.  Whether  in  such  case  after  payment  of 
the  principal  an  action  can  be  mamtained  for 
the  mtereet  only.  tfr. 

LANDLORD  AND  TENANT. 
An  agreement  Iwtween  landlord  and  tenant  that 
the  latter  Aall  be  at  liberty  to  quit  at  Ladv-day, 
1814,  in  whkh  event  the  former  undertakes  to 
take  the  fixtures  at  a  vakiation,  or  to  permit  the 
tenant  to  let  the  house  to  a  respectable  tenant, 
creates  an  option  to  be  axeicised  by  the  tenant, 
in  case  he  gives  up  the  premises. 

A  letting  fay  the  tenant  to  an  undei^tenant 
till  Lady-day,  l&N,  is  not  an  exercise  of  his 
ri^  of  option.    CuUan  v.  Ungkam*        39 
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LEASE. 
A  lease  eontains  a  proviso  for  re^ntiy,  in  case  flie 
rent  AtSL  be  twenty-one  dajs  in  airear,  and 
there  shall  be  no  suflkient  distren  on  the  pi^ 
nises;  the  lahdkiid,  who  distrains  before  the 
expixatition  of  the  twenty-one  days,  but  oontinuea 
in  possession  of  the  disUess  upon  the  premMes 
until  after  the  expiration  of  twenty-one  day% 
does  not  thereby  waive  his  light  of  re-entiy. 
Doe  d.  Tayhr  v.  Johnson.  411 

LIBEL. 
In  an  action  for  a  libel  eonteined  in  a  letter  tnna- 
Ifae  defendant  to  the  plaintifl;  fay 
a  third  person, it  is  a  question  fortiie 
jmy  wbelher  there  has  been  any  publicatioo 
of  the  Ubel,  except  to  the  piamtiff  haoaOt  and 
if  there  has  not,  the  defendant  is  entitled  to 
their  venUct    CkOUrbnek  ▼.  Chaffers.    471 

LIEN. 

1.  A.  having  repaired  a  carnage  for  B^  alkiwe 
him  to  take  it  avray  from  time  to  time;  he 
oannat  afterwaids  detain  it  for  ^  amount  of 
foe  repain:  neither  can  he  detain  it  upon  a 
daim  for  standage,  without  an  express  contract 
to  pay  for  slanda^  or  unleai  the  owner  leevea 
it  upon  the  premises  beyond  a  reasonable  tnne 
after  notice.     HarUey  v.  IRteheoek,  4Ub 

2.  A.,  at  Brirtol,  sells  goods  to  B.,  to  be  paid  for 
by  B.*s  aooeplanee  of  a  bOl  to  be  drawn  by  A,; 
the  goods  are  weighed  but  remain  m  A/s  ware- 
houas,  who  omite  to  draw  the  biO.  B.  aeOs  a 
apecific  and  asoertafaied  portion  of  tfiese  guods 
to  C.  in  London,  vdio  psys  for  them  and  trane- 
mite  B.*s  Older  to  A.  for  the  delivery  of  them. 
On  the  fourth  day  after  A.'s  receipt  of  the  older, 
B.  beeonies  bankrupt,  and  then,  and  not  bedbre, 
A.  raftises  to  deliver  the  goods  to  C,  insisti^ 
that  he  has  a  lien  upon  them  for  the  price.— £ 
may  maintain  trover  against  A.;  for  he  was 
bound  at  all  evente  to  notify  his  refiiaal  imme- 
diately.   Green  v.  Hmythome.  447 

And  {stmble)  having  nedected  to  draw  the 
fain,  and  having  fiimiihed  B.  with  samples  to 
go  into  the  market  with,  and  having  obeyed 
aevcnl  erdenof  B.'s  for  the  delivery  of  portniMi 
of  the  goods  to  different  sub-vendees,  be  could 
not  have  insiBtod  upon  any  lien,  even  if  he  had 
given  immediate  notioe.  ihm 

3.  A.  whilst  he  is  sohwnt  and  reaident  at  Calcutta, 
directe  B.  at  Bombay  to  remit  certain  proceeds 
to  0.  in  England  who  ta  in  the  habit  of  aooept- 
mg  bills  for  A.,  thb  order  is  executed  by  B. 
without  ftaud,  but  after  an  act  of  bankraptey 
committed  liy  A.,  C.  has  a  lien  on  the  sum  re> 
oeived  for  his  balance.  Assignees  oj  Jauutsom 
V.  Hodson.  150 

4.  In  an  issue  out  of  chaneeiy  to  tiy  a  ipestioa 
of  lien,  the  term  is  to  be  underatooj  in  its  legal 
sense,  which  imports  an  authority  either  to 
possess  or  to  retain.  Assignees  of  Hotland 
V.  Jissignses  of  Humbh.  143 

An  order  fay  A.  to  B.,  directing  the  latter  to 
pay  over  to  CT.  a  creditor  of  A.*s,  the  proceeds 
of  a  corgo  consiiBted  fay  A.  to  B.,  creates  no 
lion  in  fevour  of  C.  tk 

UMITATI0N8,  8T.ATUTE  OP. 
1.  A  quatitied  ailmiwiayn  fay  a  party  lato  reliBB  od 
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jn  objccdoiii  whidi  would  ftt  wnj  tfine  hsre 
been  a  good  defence  to  the  eoCioii,  doee  not 
ttkeacMeoutofthestituteoniiittliitiauk  De 
k  Torrt  ▼.  Barday.  7 

?.  Id  onkr  to  tnke  a  case  oat  of  the  atatnte  o^ 
JimitetionB  in  an  action  on  a  pramiHOiy  note, 
it  k  not  anffident  to  dioir  a  payment  b^  a  joint 
maker  of  tbe  note  to  the  payee  witiiin  an  yean, 
80  aa  to  tlmivr  it  apon  me  defendant  to  ihow 
ftat  the  payment  was  not  made  on  aoooiml  of 
ttwnolB.    HUmtr.GrMm.  488 

An  admowledgment  by  one  partner  to  bind 

MAUaOUS  ARRESTS,  PROSEGimONd, 

Atonnent  in  an  aetkn  ibr  a  mafiaoai  aneat, 
that  the  defendant  detaaaed  the  plaintiff  nntii 
ke  found  bail  If  oome  delentian  be  proved,  it 
is  aulBcient  to  amort  the  action,  although  no 
bafl  waa  pot  in.     Britlom  ▼.  Hevwood,      46 

2.  An  a^ennent  that  the  auit  is  wholly  ended  and 
detenninedjiaendenoedbyjproQfoftfaenile  to 
diaoontinae  upon  payment  or  coali  and  that  the 
coeta  were  taxed  and  paid.  ib. 

\  A.  harmg  by  hia  lacbea  loet  all  ridit  of  action 
on  a  note  endoraed  by  B^  airerta  B.,  and  after- 
warda  dMoontinnee  the  aetian,  theae  ciioum- 
atanoos  do  not  pf  themael^et  ao  ezdnde  all 
probable  canae  aa  to  afind  a  presumptian  of 
malioe.  48 

I.  Averment  that  A.  befera  a  magiatraliB  milicioualy 
dunged  B.  with  felony ;  (he  infermation  oontaina 
a  mere  charae  oftortiooBoonvenBon  upon  wtiich 
a  warrant  tor  fekxir  waa  improperly  founded; 
tbe  Taiknoa  ia  felaL     Tempest  ▼.  Ckmrnbtr^, 

67 

5.  AdedaiationinanactionfiyramalicioaaproaD- 
cotion,  whidh  allegea  that  the  defendant  chaiged 
the  pbiniiff  with  felony,  ia  supported  by  evi. 
denoe  that  the  defendant  ataled  to  the  magaa- 
tialB  that  he  had  tieen  robbed  of  nedfic  ar- 
tidea,and  that  he  nu^wdedand  beliefed  and 
had  goodreaaon  to  eoipect  and  believe  that 
die  plaintiff  had  *)lBn  ibem.    DwUv.Noak. 

370 

6k  A  phintifi^  who,  acting  under  what  he  oon^ 
eeivea  to  be  aonnd  advaoe,  takes  the  defendant 
in  exeootion,  after  he  haa  taken  the  defendant's 
hail  in  execution,  is  not  liable  to  an  action  ibr 
maficiouriy  arresting  the  defendant,  although, 
pienous  to  the  arrest,  he  had  notioa  from  the 
defendant  that  his   proceeding  waa   illegaL 


MALICIOUS  STABBING. 
Id  Older  to  bring  an  ofleoder  within  the  clause  of 
the  St  43  O.  a,  c.  58,  s.  l,fiir  stabbing  with  in- 
tent to  wmn  a  lawful appiehenaion  by  aprimte 
peaon,  fer  cutting  a  third  penon,  it  is  essen- 
tial  that  the  peraon  apprehending  should  hare 
been  preaent  at  the  commission  of  the  ofienoe, 
or  that  he  rfMuU  be  armed  with  the  authority 
of  a  wanant    Htx  v.  Diftom,  SMt> 

MEDICAL  BRORKRAGB. 
Saa  AoaaBMcaT. 

NAVIGATION  ACT. 
A  ygassl  not  actuafiy  built  in  Russia,  butrepaired 
VOL.  II.  28 


tiiere  at  an  expense  exoeedingtwo-tfiiids  of  the 
whole  value,  is  not  of  the  buut  of  Rusria  under 
the  Navigation  Act,  although  Ae  ia  ao  conai* 
dared  faj  tte  laws  of  Rusna.  Rtdkemd  v. 
CmUtr.  14 

NEGUGENCE. 
See  CoACB-owaxB.    Action  oh  thb  Cisk. 

NOTICE. 

Serrioe  of  notice  on  the  wife  of  the  defendant's 

attoroejat  his  k)dgingl^  to  pnoduoe  a  lease,  on 

the  evening  before  the  tnal  ia  jnauffiqwit 

l>0f  d.  Wmrtmey  ▼.  Gray.  1M3 

PARTNERSHIP. 

I.  A&tfaerwhoholdsout  to  the  worid  that  his 
son  m  his  partner,  and  who  aenda  hOla,  and 
aigna  reoeipta  in  their  joint  names^  in  an  action 
branch  in  his  own  name,  is  not  predoded  from 
ihowmg  that  his  eon  ia  not  a  partner.  Qioeeop 
V.  Colman,  2S 

9.  In  an  action  against  one  of  several  memben 
of  a  aodety  eetahlished  under  a  deed  of  oo- 
paitnerriup  for  goods  supplied  to  the  society, 
the  defendant  may  be  proved  to  bo  a  partner 
by  parol  evidence,  without  prnducing  mis  deed. 
And  the  entries  in  a  book  containing  a  reooid 
of  the  pmceedings  of  the  society  pKHloced  at 
the  meetinga,  and  open  to  the  inspection  of  all 
the  members,  are  admissifalB  in  evidence  against 
the  defendant,  aftff  he  haa  been  proved  to  be 
a  member  of  the  aodety.    Alder  eon  v.  Ciay. 

3.  A.  receiving  a  bill  of  exchange  in  payment  for 
port  of  a  lot  of  cattle,  jointly  piudiaaed  by 
himaelf  and  B.,  endorses  the  biU  to  B.,  and  B. 
endoma  it  over,  the  biU  beiiw  dishonoured,  B. 
promises  to  pay  to  A.  half  ofldie  amount  if  be 
vrill  take  it  up:  A.  after  taking  it  up  cannot 
maintain  an  action  against  B.,  whilst  the  part- 
nenhip  account  remaina  unliqukiated.  Eob- 
eon  V.  Curtis.  ^  78 

4.  Prim  A  Jade  evidence  of  a  partnerriiip  haviiH^ 
been  given,  the  declaration  of  one  partner  is 
evidence  against  anodier  partner.  JutkoUs  v. 
Dvwdmg.  81 

5.  By  the  terms  of  a  deed  of  co-partnenfoip,  a 
hmise  ii  to  bo  used  and  occupied  by  the  oo- 
partnen  during  the  co-partnenhipw  After  a 
diasolution  of  partnenhip,  no  nolioe  to  quit  is 
neoesstty  previous  to  an  aetian  of  ejecWnt 
against  a  co^Mrtner.  Notice  by  a  ooHpartner 
that  &e  partnonhip  has  hten  ^sofvetf, kevi- 
dence  aa  against  hmi  that  it  haa  been  dissolved 
by  coinpetent  means,  and  therefore  ia  evidence 
of  a  diasolution  by  deed,  if  a  deed  be  essential 
to  such  dissolution.  Doe  d,  Weiikman  v. 
Miles.  \6\ 

6.  A.  and  B.  are  partnen,  and  also oo-fart-cwnen 
of  a  vereel,  an  admianon  by  A.  as  to  a  subject 
of  oo-pait-ownenhip^  but  not  of  oo-fortneiihip, 
is  not  admiasble  agamst  B.  Joggers  v.  i^tii- 
nings,  04 

7.  A  blows  that  an  intention  between  B.  and 
C.  to  diarolve  their  partnenhip  is  in  the  oonme 
of  execution,  if  A.  afterwards  insist  upon  die 
continuance  of  the  partnenhip,  it  liea  upon  hiip 
to  riiow  that  the  intention  haa  been  itendoned. 
Paierson  v.  Zuekariuk,  71 

8.  Goods  are  supplied  to  A.  and  B.  (who  were 
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1^)  ate  notkse  fay  A.  dttt  bewa  iwt  be 
ifals  for  «DV  gooQB  »obaeqiiti>rly  MOt,  it 
M  ioeambflMt  on  ttie  fiUintifl^  id  an  afltioo  for 
the  amoont  of  «uii  9oods»  to  jprove  MNiie  act 
of  adapdoD  on  the  part  of  A.,  or  tliiU  beihaa 
derived  beneit  mat  the  Qooda.    Willis  ▼. 

9.  AaBompait  against  four,  three  of  whom  have 
been  outlawed ;  an  adsMpn  by  the  fouitii,  that 
he  was  in  paitaeahip  wdth  the  olhar  Itae,  iaaifi- 
denoeaa  afwiat  lhi!t  iNMtfa,  luf  a  joint  pnouae 
by  all  die  four.  SamiftUr  ^.  Mutmn^do.    IGi 

10.  After  the  actual  dmuhition  of  apartnan^ 
between  A.  and  B^  A.  aooepli  a  bill  in  the 
name  of  tho  paitneiahip^  bearing  date  before 
the  diaealmion,  an  oidoMe  wIn>  tak^atha  bill 
withoBtnolaeB  of  4badipKMiaiicaB»oteBforoe 
the  biU  apiMt  B.    Wnghtsm  v.  i'y/Can. 

^5 

11.  A  wriilBn.iM|ioa  of  tfia  dHBolntun  of «  part- 
nenhip  reciting  the  dieMlution,  and  aigaeia  by 
Ifae  paitiBa  in  oidw  to  itiinaortkn  intbega^ 
aette,  mm^  be  mad  in  evidence  tp  ptoro  notice 
of  the  dMohitiop,  altlMNigh  it  haa  mt  been 
atampad.    Jsnkims  v,  BHxxard,  418 

18.  FroGfflflbaiwartiQagfaiMhnotioa,aHlKiiigh 
faot  enoe  in  n  oaiaMpaper  taken  in  by  the  party 
aoudit  to  be  aftcted  fay  ^  notiis,  and  left  at 
his  tuaae  in  the  oaoal  comae,  ii  endenoe  to 
be  left  to  a  jmy,  without  alriet  praof  that  the 
paper  ever  raachod  the  party.  BnT  the  moat 
oaual  and  pnident  oouiae  in  aush  caaaa  ia  to 
gix-e  notice  by  a  dicular  letter.  ti. 

PATENT. 

1.  b  the  epedfioakn  of  apatentfor  anMipMmvMf 
inetrument  it  ia  enentiBi  to  point  out  paedaely 
what  ia  new  and  what  ti  old,  and  it  ia  not  fulh 
fident  to  ghm  a  genaral  desoiption  of  tha  oon- 
atnictian  of  the  uiatrument  withoat  makk^auch 
diwtinctiop,  aithopghm  plate  ia  anneipd,  oontain- 
ing  a  detached  and  aeparate  repreaentation  of 
the  parti  in  which  the  improvement  oonairta. 
MmtfMHmne  ▼.  Frice.  199 

8.  A  patent  for  an  hnprarad  mode  of  limiting 
dtiea,  towna,  and  vflla^  is  not  auppottsd  fay 
a  apwrifipation  deacrifauig  an  improaed  lamp. 
Lord  Caekrans  v.  SmeUkurst.  805 

3.  A  patentee  in  the  apeeification  auma  np  the 
pniQipla  in  wluch  hia  inventipn  oonaiata;  if  thia 
poaciple  be  not  new  the  patent  cannot  be  aup- 
ported,  ahhoogh  it  appear  that  the  applioation 
of  the  principle,  aa  deecribed  in  the  ipecification, 
ia  new.    Rm  ▼.  Cutisr.  S54 

PAYMENT. 

1.  Payment  of  money  aecumd  bjr  bond,  ia  not  to 
be  preaaroed,  although  more  than  twenty  yean 
have  elapaed  nioa  an  acknowiedmnait  that 
any  aum  waa  due  open  it,  if  the  obligee  ever 
■noa  that  adknowledgmentliaa  leaded  abroad. 
AewaMn  ▼.  iVeiaiiMfi.  101 

^  A  payment  by  the  obli^  of  a  bond  to  the 
obligee,  to  whom  the  obhgor  ia  airo  olherwiae 
lodBUed,  cannot,  without  aome  dicumatanoBB 
to  dturm  that  it  waa  intended  to  be  made  m 
diacharge  of  the  bond,  be  ro  applied  in  fovoor 
of  the  aiiioly  of  the  obligor  in  an  action  upon 
the  bond  undoi  the  plea  of  payment    Phmer 


PAWKB90KEQ. 

QnaampkyedtoaeUyodabycnmmiwOTiywy 
thpn;  the  onvneia  of  the  gooda  may  inamtain 
trover  againat  the  pawnbroker,  after  a  demand 
iipd.  ivftuial,  althougli  the  duplicate  haa  not  beta 
tandaaad  MDOidiQg  to  Ibe  aliM.  39 /wd  40  6. 3, 
G.99,a.5.    FeMM*Btm«r>  ^Ti 

PEKJUBY. 
I.  In  an  indirtmwfit  for  Mrjoij  aflaged  to  h^ve 
been  committed  in  toe  deandantMi  anaper 
to  n  faiia  of  dmcrmty  filed  in  tba  ezcfae- 
«iar,itiaa|^Ead  that  the  bin  waa  fifed  on  • 
da^  apecified.  The  day  ia  not  material  wfaere 
itmiot  aBagad  fo  n  ppt  af  the  reooaJ,  and 
therefore  thne  ia  no  vwwnoe,  although  ttie  faiBt 


nprodneed,  ia  fowid  to  be  eofitled  gem- 
lally  Ola  peoe^iqg  teim.  R^  v.  fjucib.  ^1 
8.  In  an  aa^gnment  of.|)ai}ni7  it  ia  aOaged,  that 
the  dfifendant,  at  the  time  of  efiecting  a  policy 
of  inamanoe  pmvting  to  have  been  imder- 
writftan  by  A.  Jin  C.  and  otfaen,  on  a  day 
a|»ciiicri,  waU  kna^,  dec.  on  piD^nciiw  the  jpa- 
licy,  it  appearn  that  A.  underwrole  the  poGcy 
on  a  difieaent  day,  the  dafoet  ia  fotal,  akboach 
iti^]peanthatB.C.,dcc.,  did  underwrite  me 
policy  on  that  di^.  i& 

3.  In  an  indictoient  for  neijwy  it  ia  ntteoad,  that 
Fiancia  Qavendiah  A  beideen  and  Otoesi^  ex- 
hibited their  bin  in  tlie  eicheqaer.  db&  en  the 
production  of  the  bill,  it  purpoita  to  be  Ifae  fadl 
of  J.  C.  Abenleen,  and  Othen  (wboae  namv 
wero  apedfied,)  thia  ia  no  variance,  and  it  may 
be  proved  that  tl^a  waa  the  bill  of  Francw  Ca- 
vandadi  Abardaen.  And theieia  uo variance, 
atthougb,  after  thia  tUention,  and  nftar  aetling 
out  auch  parte  of  the  bul  aa  are  ncceaaaiT,  the 
wipBda  are  addadtia  mm»  ^  the  aaid  faiO, 
Ac.fitodofaaaoid'*    iUgy.Rupor.        518 

And^ltbougli  tba  anafaar  in  lha,indictnanl  iaal- 
iegad  to  beentitied  tfee  anaaner  of  tba  detel- 
ant  to  tba  bill  of  complaint  of  J.  C.  AbeadHn, 
the  oonviction  ia  awatain^ila  ahhoogh  the  tide 
of  the  anaawpr  jfvaeo  frm  the  attagation  aa  to 
the  exhibiting  of  the  bilL  Rex  y.  Hopor,  Ad- 
denda» 

4.  If  a  co^intifi*  die,  the  anit.wili  be  abated, 
.mfeaa  the  death  be  aaggMtad  aeooiding  to  the 
fllatband9W.3,c.U,a.a  AndSarofae 
if  a  oo-piaintiff  die  after  iaage  joined,  a  trial 
without  auch  auggeation  on  the  reconl,  would 
be  extnrjudiciai;  and  conaequantly  iip  parjpiy 
could  be  aaeigned  upon  any  .fofee  ei(idanoB  .gi- 
ven at  anch  buL    ktx  v.  Cohen,  511 

PENAL  ACTION. 

1.  After  the  pbintifi^a  eaae  haa  bean  doaed,  the 
eoivt  wiUnot  allow  him  to  nmu^y  a  Met  a 
hia  avideooe,  unleaa  it  haf  Pooumd  fiom  inad- 
verta»7ontbepaKtofhiacoQnaaL  ^tf^ilrcdv. 
MoUiwiU.  117 

8.  A  dedamtion  wider  the  at  49  G.  3,  &  186,  a. 
6,  allegea  that  the  defondant  advectiaad  »  pro* 
poaal  for  a  vromise  to  give  the  aum  of  one 
hundred  and  fifty  gmneaa^  to  any  one  who 
would  procure  A.  B.  a  plaea  aaoer  govern* 
ment;  tne  worda  for  a  promiee,  may  be  ra- 
jected  aa  amphiaaga.    Ckrko  r.  Harveth  98 

The  woida  ,under  gooemmet^  are 
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oftfaftOTiip.''  "^ 


P£TmO|9U<a  CgEDiTOB. 


tfl0  i9XpW|Bi  Ol^  jn  llOQflCMRMy 

«a  fiuillMi  jovgwj  to  tbe  U»  of  Maiip  with- 
OQi  ^aa6e  Mliioril^  from  tfie  {Mytaon^ 
dta.    KU^M  V.  VtaBf.  963 

PLfiADiNO. 
1.  Qnte  tP  ■Bwirinn  bj  wm  of  iiwdpl  dttni00, 

(witboiil  mamg  inj,}  he  oMWOt  piove  the 
loM  tf  a  pavtwnler  lodgor.  H««(imm(  ▼. 
Ctmne.  179 

9.  A  plea  gnai  imnUn  eaniiiHimw»,  wifl  be  le- 
erhvd  when  tendered  at  Nm  Prins,  if  it  bear 
the  fenn  and  aemblanoe  of  a  plea;  but  in  order 
to  ne^raot  ^wzaliflDa  Mi^,ilie  court  will  cider 
a  onaaner  to  a«cKi  a  pka,  to  ftand  fcr  the  fini 
d^  in  toon.     FiUk  t.    TQulwun. 


3.  Whflne  difiweotloti  are  aoM  at  an^mitinn  ibr 
difibent  ama,  the  oontncta  an  aeoaxala»  both 
blapir  aiMl  fiiet<— -And  in  a  apeoal  action  ibr 
ttkmo^  to  adhere  to  the  oooditionB  of  aale, 
tilB  plaiDlifi' cannot  crwaniidate  the  tiro  om- 
tOKla.     Jum^  ?.  Shorts  486 

4.  AflBoeial  allfgation  in  an  adkm  fiw  a  pe- 
fbr  acting  aa  a  magiatrate  withmit  a 

kation  folkxiringdiavoBcbiof  theitatate, 
witfaoat  apecil^ring  anj partacular.act* ia  food 
albr  fwdal.    Wnghl  y.  Barton.  400 

POWER,  EXECUTION  OF. 

ia  aettfed  to  the  opBof  anch  paBHii, 


4t€n  ae  J.  0.  ih^B*  by  ai^  wntinf  ,  dlEc^ 
Wgwd,  aaaiad  and  defifwed  by  him  in  toe  pae- 
aneepf  tfroar  mona  witnoan^  diieot,  limit» 


ind  appobt.    J.  B.  UMy  execute  thia  power 

*"    *  pied,  aealed  and  deti^ied  in  the 

jQaa  ^  DeUffal 


by  hia  wiB,  fljgned, 
pRaanqa  fdAimn 
f.aUknimy, 


POV^R  OF  ATTORNEY. 

A  povvr  of  altontey  autbodrnthe  aile  of  a  ^rea-' 

jil,jaimfcedby4iadcBthoftheowiMv.    W^ 

mm  y.  King.  A\ 

PRACnCK. 
If  a  vmmi  Wi  opening  Ibr  the  plaintifi;  mad  a 
letter  orihe  deindanr  a  nytiety  aa  introdwloiy 
of  the  pUtetVa  tnae^  the  fetter  ia  not  to  be 
oootedaiad  m  given  in  evidanoa  by  the  plain- 
HAbitfninatbe  atewao^  pnnod  1^  dte  de- 
teAni  ia  port  of  hia  own  caae,  if  he  mean  to 
lahr  nppn  tf;  al^«rif  the  plaintiff*a  counad 
JKod  it  aa  part  of  the  plaintira  ctap^  Wilh* 
▼•/SjpMn.  164 

PRINCIPAL  AND  AGENT. 
A*  ia  tondoB  cooogna  nooda  to  the  lirm  of  B. 
wd  C.  at  Hamboigh  nr  aak  npm  a  del  cre- 
daaa  oamBvaaom  U*  in  London  makaa  ad^an- 
cnatoA.  tobe  npaid  out  of  dte  praoaeda^ 
JL  wd  a  teith  the  pmeeeda  pwcfaaae  bfife  ftr 
A.  nhKh  Ibqr  tranamit  to  B.  in  London*  «p»- 
m»9  andcpMvd  to  him.  and  tbaae  bilfe,  whilat 
A^fi9  inBJahandfiam  ciliiiMMmmL    B. 


at^anoathaarihekaa.  liumamtdOiktrM 
▼.  Griming  Aad  OlAera.  991 

.1.  If  the  agaot  to  whom  AMda  have  been  oon- 
^igned  ^  hia  principal  tor  aafe*  aalhaa,  aAar  a 
noaooabla  tiniehoa  elapaed,  to  aoooont  far  them, 
it  ia  to  ha  powimed  tbat  the  aaaal  haa  add 
tbom.   Hnntw.y.WMltk.  994 

9.  And  in  awbcweaViU  of  padfeidaia,  ateting 
tbo^Bowndtofaaibr  the  ^aoda,  (wbidi  it  qpa- 
flttea»)  and  tr  naonay  bad  and  vnoeieBd,  dec  ia 


PUBLIC  COMPANY. 
A  oonqiany  which  haa  been  totratead  fay  the  le- 
giibtoiaifith  the  iganotJon  of  ft  poner  from 
which  miachief  may  reeult  to  the  public,  ii 
bound  to  take  eajpedal  piiecantiDn  to  guaid 
igainat  ioeh  m|«tof»  and  in  4a6alt  ia  raapon- 
abein  dan»g«k  1V^  t.  ISka  G«a  Ugkt 
Compotig.  189 

8CHOOUMA8TER. 

A  adioofapavter  who  nomiitean  inimt  pnpil  wi- 
der hie  care  to  make  nee  of  fire  wonte  ia  re- 
qpQiMfafe  Ibr  the  miachief  wducheQauea.  King 
T.  Ford'  491 

But  if  the  fiH^v"tw*i  ntfi^a  that  the  detedant 
(m  anch  an  action)  delivered  the  fiae^roika  to 
me  pppil,  and  caoped  and  procured  them  to  he 
delivered  to  him,  and  it  turnout,  that  although 
the  defendant  had  permitted  the  uae  of  fire- 
worka  by  faia  pupila,  that  the  lire-woika  from 
vidiich  miacfaief  raeultod  had,  in  feet,  been 
daiivered  to  the  pupil  Iqt  awXhtr  jpenoo,  vrith- 
out  the  authority  or  kxMwfedgB  or  the  dafend- 
•n^th«WteuoevriUbefeteL  ih. 

SET-OFF. 

l..Con«nini--^fifea  aon  utfaUnm,  tba  defendant 
cMwot  gifo  eykfeooa  of  miroS,  nndv  a  mare 
VfAifX  without  plea. 

The  p^  of  af^a  mi /Mum  ji  not  a  gmaral  ia- 
ane.    Oi4$r^haw  J,  ThomPM^n*  311 

.9.  Where  I7  the  cuatom  of  the  hat  trade  the 
•mount  of  the  iiiiniy  auateined  .by  the  hate  in 
the  propiaa  of  dyeing  ia  elwe3»  Ip  he  deducted 
ttivm  the  cfamge  fer  dyeing,  the  defendant  ia 
entilled  to  auGbdoduttJUifa  man  action  braqght 
by  the  dyor,  without  giving  uny  natke  of  mt- 
flfl;  ond  although  them  haa  not  bwn  any  pre- 
vioua  adjnuoent  pf.tbe  amount  of  tha  damage. 

SHERIFF. 

1.  A  aheriff  having  aeired  goodi  under  n  JL  /a. 
friiiefa  ha  reiaina  in  hia  bopdai  coneaiving  tbat 
the  aafe  ntedebyhiafaralEor  Jia4n|]dttlent,tenot 
iuaiified  in  ratvrnag  that  ttw  gQ«^  remain  in 
hia  handa  far  want  of  purehaaam.  He  ought 
in  anch  oaaa  to  apply  to  the  opgit  fer.fiiither 
time,  on  die  groiiDd  of  th<iai  w)uil  f  iicmnataiicni 

put  (sunbk)  m  an  actkm  fer  a  fiJae  rofnm  uo- 
dsr  there  dacomatteteei^  tba  jpidffyrfr  price 
ofiered  ia  the  prgpar  mea«ua  of  dfunogea. 
Bantfrd  t.  UfgJk  ^nd  JimaUur.  43 

S.  An  action  ontlte  eaaa  doea  not  Ife  egainat  a 
fhariff  (who  baa.not  bean  ruled  to  return  tho 
writ)  w  nagfecting  to  have  Am  money  in 
eourt  aooording  to  me  exiganqr  of  a/m'  ~ 
cm.   Marqltmd  y,  JUigk. 
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a  In  Older  to  diaige  (he  Aeriff  with  dw  act  of 
the  belliff  in  an  actkn  for  eitortion,  it  if  not 
sufficient  to  produce  a  copy  of  the  precept, 
with  the  bailiff's  name  endoraed  upon  it,  at 

'  though  the  sheriff  has  returned  «ept  ootjuus ; 
the  plaintiff  in  such  case  must  eimer  produce 
the  wairant,  or  prove  some  recognition  of 
the  act  of  the  bailifir  by  the  sheriff: 

4*  But  it  is  not  esuential  in  such  case  to  produce 
the  wanant,  the  privHy  between  tfie  sfamff  and 
the  bailiff  maybe  proved  by  rfiowing  that  upon 
the  arrest  a  bail  bond  was  executed  and  de- 
livered to  the  bailifil  who  returned  it  to  tibe 
sheriff)  upon  which  the  latter  made  his  return 
of  ccve  corpus,  MMrtin  ▼.  Bell  and  Another. 

413 

&.  A  sheriff  haymg  returned  to  a  writ  cffi,fa, 
that  he  has  seiaed  and  sold  part,  and  that  the 
leadue  remabs  in  his  hands  for  want  of  buy- 
ers, rmj  show,  upon  an  action  brought  lor 
not  havmg  tiie  money  in  court,  dec.  £at  the 
goods  were  m  fiKst  the  property  of  the  assignees 
of  the  defendant  who  had  become  a  banlmipt 
Brydges  v.  Waffbrd.  389 

6.  An  action  for  money  had  and  received  at  the 
suit  of  a  plaintiff  who  has  sued  out  a  fieri 
fecias  lies  against  the  Aeriff  who  executed  it, 
if  he  retain  more  money  in  his  hands  than  he 
is  entitled  to  do,  the  parly  injured  not  bemg 
bound  to  proceed  by  motion  in  bank.  Long- 
vUir.Janu.  345 

SHIP. 

].  The  owner  of  a  vessel  is  liable  for  money  sup- 
plied to  the  captain  in  a  foreign  port,  provided 
the  supply  be  absohitely  neoesnry  for  the  uee 
of  the  vessel.     Rocker  v.  Busker.  37 

S.  A  mere  literal  deviation  from  the  form  of  a 
conveyance  of  a  dtup  prescribed  fay  the  act  will 
not  rendertheoQnve3ranoe  void,  liylor  v.  Kin- 
lock.  175 

3.  A.  having  shipped  goods  on  board  of  a  ves- 
sel which  is  driven  mto  a  foreign  port  by  stress 
of  weather,  part  of  these  goods  is  sold  fay  the 
captain  to  defiay  flie  expenses  of  repairing  the 
vessel  A.  is  entitled  to  deduct  fiom  the  de- 
mand, for  freight,  the  sum  for  which  tiie  goods 
have  been  aoJid.— And  the  drcumstanoe  of 
the  ship-owners  having,  durhig  the  voyace, 
assisned  (he  fidght  to  a  third  peraon ;  maEes 
no  diflerenoe.     Campbell  v.  Tkomvton.  490 

4.  The  uMsler  of  a  vessel  is  not  iustified  in  sell- 
ing any  part  of  the  cargo  for  the  repairs  of  the 
ship  in  a  foreign  port,  except  in  cases  of  urgent 
necessity.  ib. 

5.  A  part  owner  of  a  vessel  who  orders  supplies 
on  his  own  sooount,  vrithout  mentionmg  any 
co-part-owners,  cannot  plead  hi  abatement  that 
tfiere  are  co-partKywners  who  ought  to  have 
been  joined,  the  plaintiff  being  ignorsnt  that 
ttiere  were  other  part-owners.  Baldney  ▼. 
Ritchie.  338 

^  Notice  to  the  defendant  to  produce  an  order 
relating  to  the  ship,  which  it  appears  the  de- 
fendant has  deliveied  to  the  captabi  is  suffi- 
cient (in  defiiult  of  production)  to  enable  the 
plainttfft  to  give  parol  evidence  of  the  order, 
since  the  possession  of  the  captain  is,  for  this 
purpfise,  the  possession  of  the  defendant    ib. 

7.  A  mere  moitgagMiof  a  diip,  who  does  not  take 


,  is  not  liable  for  neoeassries  SE^jpBed 
ibr  the  use  of  the  shqp  previoui  to  a  le-lnm- 
fer.     Tieentyman  v.  Hart.  366 

8.  The  owner  of  a  diip  is  liable  for  stoies  snd 
neoeasaries  supplied  uf  the  order  of  the  super- 
cargo, after  this  detention  and  libention  of  d» 
vessel  fay  a  foreign  power,  altlxNigh  the  sop- 
pUes  are  afibrded  after  an  abandooment  fay  the 
ovmer  to  the  underwritera.  And  althougfa  the 
sujppUes  are  fiirnidied  for  the  poipoee  of  ena- 
Umg  the  veasel  to  prosecute  a  second  voyage, 
in  toe  proaecution  of  which  die  is  aetaed  by 
British  officers  and  oonfiacated,  vet  the  iintitu- 
tion  of  proceedings  in  the  Ammralty  Comt 
by  the  defendant  to  leoover  posseaaion  of  (he 
vessel,  amounts  to  an  adoption  of  the  second 
voyage,  and  renders  him  hafale  for  ^  amount 
MiUJuU  v.  GUnnie.  S30 

SLANDER. 

1.  Action  for  words  imputing  a  crime;  an  agree- 
ment on  the  part  of  the  pudntifl^  to  v^ahe  his 
action  for  words  spoken,  m  oonaderation  that 
the  defendant  wiU  destroy  certain  documenis 
in  his  possession,  or  which  mi^t  afterwaidi 
come  into  his  possession,  imputing  the  same 
crhne  to  the  ptuntifl^  is  (when  executed  by 
the  burning  or  the  pspeis  in  his  poasesaion)  a 
bar  to  the  action,  and  may  he  given  in  evi- 
dence under  the  general  issue.  iMnev.ApplC' 
gate.  97 

2.  An  avennent  that  slanderooa  words  were  qpo- 
ken  oooceming  die  (three)  pbintiflB  in  tbeif 
jomt  trade,  ia  not  supported  by  evidence  of 
words  addressed  fay  the  defendant  peraaoaDy 
to  one  onlv  <^  the  partners.  Solomons  and 
Others  v.'Medex.  191 

3.  Worda  imputing  fckmy,  but  spoken  with  re- 
ference to  such  warrsnt,  and  not  intended  to 
convey  a  substantive  charge,  aie  not  actkna- 
Ue.    Tempest  v.  Chambers.  iSf 

SPECIAL  JURY  CAUSES. 
Rule  as  to  the  appointment  o£  81 

STAMP. 

1.  Against  a  party  vriio  refiises  (after  notioa}  to 
produce  an  agteement,  it  is  to  be  presumed 
^t  k  is  stamped. 

But  the  party  refusing  ia  at  liberty  to  prove  the 
contrary.    Crisp  v.  Andnrson,  35 

Sl  The  plaintiff  having  aignified  fay  a  printed 
prospectus  the  terms  on  whkh  he  is  ready  to 
engage  to  peribtm  paiticalar  aarviees,  may  in 
an  actkm  against  one  who  has  en|iloyed  him 
to  render  trac  aervioes  under  a  parol  agree- 
ment, read  the  printed  prospectus  to  show  what 
the  terms  vrere,  althotigh  it  ia  not  atamped. 
Edgar  v.  BUck.  464 

3.  A  bond  given  for  the  purpoae  of  aedoring  oo^ 
tarn  conditions  to  be  performed  fay  the  vendor  of 
a  house,  lequirea  a  UK\s.  stamp  only,  and  not 
an  ad  vuhrem  stanm.     Hughes  ir.  King. 

119 

4.  A  deed  fay  whkh  the  plaintiff  oovennts  to 
give  up  his  trade  to  the  defendant,  and  to  si- 
kiw  hmi  to  cany  it  on  in  his  honae  Ar  ten 
yeaia,  the  defendant  piling  lOUCM.  for  die  ik- 
turea,  Ac  at  the  time  of  eiOBcuting  the  deed, 
and  covenanting  to  pay  IOO(M.  per  annum  fer 


INDEX. 


221 


7Mi%  does  not  reqnin  an  ad  vc/orem 
Ljfburn  T.  Warrington.  162 

STOCK. 
See  AOBK&IIS5T. 


SUBSCRIBING  WITNESS. 

Sea  ATTX8TI50    WiT5K8«. 

TENDER. 
AAbt  ■  tender  of  what  is  due  from  two 
OD  a  joint  eootract,  a  nbaeqiient 
to  one  of  them,  is  lufficiBiit  to  support  a 
plicatiaQ  to  a  plea  of  tender,  that  the  plamtiff 
subgquentiy  demanded  paTment  from  the  de- 
Ftim  T.  BciaUs.  323 


TRESPASS. 

1.  In  htispaBB  quara  dausum  fiegit,  laid  to  ha^ 
been  committed  on  a  particular  dayi  and  on 
difera  other  days  and  times  between  that 
dajr  and  the  exhftntmg  of  the  bill,  dec.  The 
plaintiff  may  prove  an  act  of  traspass  anterior 
to  the  day  specified,  but  he  will  be  confined  to 
that  single  act    Hmm€  v,  Oidaert,  351 

S.  In  an  action  of  trespass  against  a  huntsman 
fin  hunting  over  the  lands  of  another,  dama^ 
may  be  recovered,  not  only  ibr  the  mischief 
jimnediala^  oocaaianed  by  the  defimdant  him- 
self but  also  for  that  done  by  the  ooncoune  of 


peopto  ¥1^10  apoompaniftn  hpiv 


ib. 


USE  AND  OCCUPATION. 

].  In  an  action  fcr  the  use  and  occupation  of  a 
house  lor  six  months,  it  is  jrrimAfaeu  suffi- 
cient fcrtfae  plaintiff  to  show  an  occupation  of 
the  booBB  by  the  defendant,  as  his  tenant,  fcr 
the  pieceding  six  months,  since  the  oontinu- 
anoeof  the  tenancy  is  to  be  presumed  until  the 
oontraiy  appear.    Harland  v.  BromUy,    455 

8.  And  it  is  not  sufficient  in  such  case  ibr  the 
defcndsnt,  to  prove  that  the  keys  had  been 
peviooriy  delivered  to  a  servant  at  the  plain- 
tiff's house,  and  a  subsequent  dedaretion  on 
file  part  of  the  plaintiff  that  the  keys  had  been 
lost  or  malaid.  ik. 


VARIANCE. 
See  FoRGKRv,  Assumpsit. 

VENDOR  AND  VENDEE. 
1.  Hie  vendee  of  a  merchantable  commodity 
warranted  to  be  of  the  best  quality,  proceeoi 
to  use  it  fiom  time  to  tbne  till  the  whole  has 
been  consumed,  vrhen  ttie  value  of  the  article 
can  no  kniger  be  ascertained,  haTing  given  no 
notice  to  tbs  vendor  during  this  time  of  any 
defect  in  the  article,  and  luiving  deprived  tlie 
vendor  of  the  means  of  proving  the  value  of 
the  article  fay  proper  tests,  the  vendee  ii  not 
entitled  toreooveron  the  nound  of  any  alleged 
defect  in  ttie  artide.    Hopkins  v.  Appleby. 

SL  A.  aeOs  to  B.  a  bowsprit  vrhidi  at  the  tnne 
of  sale  appears  to  be  perfectly  sound,  but 
which,  after  being  used  some  time,  turns  out  to 
be  rotten:  in  the  absence  of  fraud  A.  is  enti- 
tfed  to  recover  finm  B.  what  the  bowsprit  vras 
apparently  worth  at  the  time  of  oeliveiy. 
Bluett  V.  Otbome.  384 

3w  If  the  vendee  of  a  ponderous  artide  after  rea- 
sonable trial  finds  mat  it  does  not  answer  the 
purpose  ibr  which  it  was  ordered,  the  vendor 
after  notice  nven  is  bound  to  take  the  article 
awa^;  but  inie  neglect  to  give  notice,  the  plain- 
tiff is  entitled  to  recover  as  much  as  the  ma- 
terials were  vrorth.     Okell  v.  SuMk.         1 07 

WARRANTY. 

Goods  sold  are  described  in  the  invoice,  as  scar- 
let cuttings,  a  warranty  is  to  be  inferred  that 
the  goods  answered  the  known  mercantile  de- 
aomtion  of  acailet  cuttings.    Bridge  v.  tVain. 

604 
WITNESS. 

A  witness  fifom  the  oountiy  on  his  srrival  in 
London  for  the  purpose  of  giving  evidence  in 
a  cause  vrhich  stands  fer  tnal  during  the  sit- 
tings ii  arrested  fer  debt,  the  proper  course  fer, 
obtaining  his  discharge  is  to  oring  him  befere 
a  judge  at  cfaamben  by  writ  of  kabeas  wr* 
pus.    Ex  parU  TtUotson.  478 

See  ATTXSTiiia  Witbxss,  Eyidshok,  dec. 
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MEMORANDUM. 


Easlt  in  thifl  tennt  John  HuQock,  of  Qmy'8-Inn,  Es(^.,  was  called  to  the  de« 
giee  of  the  Coif,  and  gave  rings  with  the  motto  ^tupictum  melioris  (Evu 


EVERETT  V.  COOCH. 

Where  a  tornpike  act  directed  that  if  any  peraoD  had  canae  of  action  against  the  tnisteea,  he 
aboold  auo  the  treasorer ;  Held^  that  tne  action  against  the  treasurer  was  substituted  only  for 
tnch  action  as  might  be  maintained  against  the  whole  body  of  trustees,  and  that  an  action 
wonld  not  lie  against  him  for  the  act  of  five  trustees,  though  they  formed  a  quorum. 

Thu  was  an  action  of  assumpsit  against  the  defendant,  as  the  treasurer  ap- 
pointed under  a  turnpike  act,  65  G.  8,  for  repairins^  the  middle  division  of  the 
MTj  road  from  Royston  to  Wandesford  bridge,  and  &om  *Huntingdon  to  Somer- 

-'  sham.  The  plaintiff  averred  that  on  the  day  of  the  first  meeting  of  the 
trustees  therein  appointed,  he  was  the  lessee  under  a  lease,  granted  by  virtue 
of  former  acts,  of  the  tolls  received  at  the  Godmanchester  gate,  at  the  annual 
rent  of  685/.,  for  a  term  of  three  years  ;  that  the  new  act  enacted,  that  on  tht 
day  of  the  first  meeting  of  the  trustees  for  carrying  that  act  into  execution,  the 
then  existing  lease  of  the  tolls,  payable  at  the  Godmanchester  gate,  should  de- 
termine ;  and  if  the  lessee  thereof  should  make  it  appear,  or  prove,  to  the  trus- 
tees, that  any  loss  or  injury  would  be  sustained  by  him  in  consequence  thereof, 
then  any  five  or  more  trustees  were  authorized  and  required  to  make  a  just  and 
fair  compensation  and  satisfaction  for  the  same,  to  the  lessee ;  that  the  pmintiflTs 
lease  of  the  tolls  at  Godmanchester  gate  was  thereby  determined ;  that  the  plaintiff* 
afterwards  made  it  appear,  and  proved,  to  the  trustees,  that  a  loss  to  the  amount 
of  112/.  10s.  was  sustained  by  him  in  consequence  of  his  lease  having  so  de- 
teimined,  by  reason  whereof,  and  by  force  of  the  new*  act,  the  trustees  became 
liable  to  mmke  a  fair  and  just  compensation  and  satisfaction  to  the  plaintiff*  for 
rach  loss,  and  being  so  liable,  they,  in  consideration  thereof,  afterwards  pro- 
mised the  plaintiff*  to  make  him  such  compensation,  when  requested ;  that  112/. 
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109.  was  a  fair  compensation,  whereof  the  trustees  had  notice,  and  were  re- 
,  quested  to  pay,  but  had  not  paid.  This  cause  was  tried  at  the  Huntingdon 
Spring  asisizes,  1N16,  before  Wood,  B.,  when  it  appeared,  that  the  act  referred 
to  contained  a  clause,  of  which  the  substance  is  above  correctly  alleged,  and 
also  enacted,  that  if  the  trustees  should  neglect  or  refuse  to  make  a  fair  and 
just  compensation  for  any  loss  and  injury  which  might  be  sustained  by  vacat- 
ing the  lease,  such  compensation  should  and  might  be  sued  for  in  any  court  of 
record  *at  Westminster,  apd.  also  a  clause,  *'that  in  case  any  person  r«g 
should  deem  himself  agmrieved  by  any  thing  done  by  the  tiustees  imdl^r  ^ 
that  act,  he  should  sue  the  treasurer."  The  defendant  was  treasurer,  and  the 
plaintiff  had  been  lessee  of  the  tolls  at  the  Godmanchester  gate,  for  a  term,  of 
which,  when  nine  months  were  unexpired,  the  plaintiff  delivered  to  the  trus- 
tees, at  their  first  meeting,  upon  their  request,  an  account  of  his  receipts ;  by 
which  he  made  it  appear,  and  offered  to  prove,  that  he  made  a  profit  of  150/. 
jper  annum  by  that  gate,  claiming  that  the  whole  receipts,  after  deducting  the 
•rent,  were  his  profit,  and  he  required  a  compensation  on  that  basis.  The  trus- 
;tees  thought  his  demand  too  high,  and  said  they  must  postpone  the  considera- 
tion of  the  compensation  till  the  new  tolls  were  leased,  and  adjourned  the  meet- 
ing, promising  to  consider  of  it.  At  the  adjournment  the  plaintiff  became  the 
highest  bidder  for  the  new  tolls,  upon  terms  which  were  more  bene&cial  to  him 
than  the  lease  of  the  old  tolls  had  been,  and  the  trustees,  thinking  that  the  net 
profits  under  the  new  lease  exceeded  the  whole  receipts  under  the  old  lease, 
informed  the  plaintiff  that  they  considered  the  benefit  which  he  would  thereby 
receive,  to  be  a  sufficient  compensation  for  the  loss  he  had  sustained  .by  vacat- 
ing the  old  lease.  Frere^  Serjt.,  for  the  defendant,  objected  that  th»^  plaintiff  was 
not  entitled  to  recover,  because  he  had  not  proved,  by  evidence  to  the  trustees, 
the  extent  of  his  damage.  Wood,  B.,  thought  that  the  account  exhibited  had 
sufificiently  made  some  damage  appear,  and  that  it  sufficed  if' one  branch  of  th« 
alternative  were  satisfied.  The  defendants  then  offered  evidence  of  the  value 
of  the  new  leases ;  Wood,  B.,  thought  that  the  measure  of  compensation  was 
the  value  of  the  old  lease,  and  that  whether  the  plaintiff,  or  a  stranger,  were 
the  tenant  of  the  new  tolls,  and  what  was  the  value  of  the  new  lease,  *was  a  p^« 
matter  wholly  irrelevant.  The  jury  found  a  verdict  for  the  plaintiff,  with  L 
166/.  13».  6f/.  damages,  subject  to  a  point  reserved. 

Frere^  Serjt.,  in  E^ter  term  obtained  a  rule  nm,  either  to  8et< aside  the  ve^ 
diet,  and  enter  a  nonsuit,  or  to  arrest  the  judgment. 

Biosaet^  Serjt.,  showed  cause  against  this  rule.  First,  the  new  lease  was  no 
compensation :  the  plaintiff  was  the  purchaser  of  it  at  its  full  value»  being  the 
highest  bidder.  Next,  when  the  trustees  awarded  to  the  plaintiffi  as  compen- 
sation, that  which  is  no  compensation,  they  were  guilty  of  a  refusal  to  coKDpen- 
sate.  If  the  plaintiff  at  first  demanded  too  much,  that  did  not  discharge  them 
from  giving  what  he  was  entitled  to.  Next,  the  action  given  by  the  staXute  is 
mot  an  action  for  damages  for  not  compensatins^,  but  an  action  for  the  compensa- 
tion itself.  Debt  lies  upon  any  statute  which  gives  an  advanta^  to  another 
for  the  recovery  of  it.  Co.  Dig.  DetL  A.  0.  And  where  debt  formerly  lay, 
inilebit€UtA8  cuaumpsit  may  now  be  nuuDtained.  Tl^  action  is  pro{>erly  bought 
;against  the  treasurer,  because  the  statute  so  directs.  And  an  express  promise 
hy  the  trustees  is  both  averred  in  the  declaration,  and  is  supported  by  evidt^nce 
of  an  express  promise ;  but  if  evidence  of  the  exprciss  promise  were  wanting* 
it  would  be  intended  after  this  verdict. 

Per  Curiam^  stopping  Frere,  The  act  puts  the  treasurer  in  the  place  of  the 
trustees,  but  this  action  supposes  that  if  the  act  had  not  substituted  the  trea* 
surer,  the  plaintiff  might  have  sued  the  entire  body  of  trustees.  The  9^  of 
those  trustees  who  were  present  at  *the  meeting,  and  promised,  would  not  p«g 
render  the  whole  body  liable  to  an  action.  This  is  a  strange  clause^  and  *- 
the  plaintiff  is  under  great  difficulties :  but  the  only  office  of  the  court  at  ps^* 
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seal  18,  to  decide  whether  this  form  of  action  can  be  maintained.  It  cannot  be 
upheld,  as  being  confirmed  by  the  verdict,  because  the  objection  was  taken  at 
nUi  jirius.  We  will  not  undertake  to  say  whether  the  le^'slature  may  not 
have  introduced,  with  intention  to  give  a  remedy,  a  clause  which  proves  inefllec- 
tmily  but,  as  the  case  stands,  there  must  be  judgment  of  Nonsuit. 


EDMUNDS  »,  WATSON. 

[3  Manh.  330.  8.  C] 

A  defendant,  wiioee  goo4a  have  been  taken  under  a  jEert^/bctaff*  is  entiiled  to  call  on  the  sheriff 
to  retom  the  writ,  whether  the  goods  have  been  sold  lo  another,  or  redeemed  by  himself. 

Copley,  Serjt.,  had  obtained  on  behalf  of  the  late  sheriff  of  York,  upon  the 
authority  of  Alchin  v.  WeUs,  5  Term  Rep.  470,  a  rule  nisi  for  discharging  a 
rule,  whereby  the  defendant  called  on  the  sheriff  to  return  a  writ  oi  fieri  facias^ 
under  which  the  sheriff  had  seized  a  boat  of  the  defendant's,  and  had,  by  the 
defendant's  special  authority,  delayed  to  sell,  and  had  retained  the  possession, 
until  the  defendant  afterwards  paid  the  debt,  and  costs  and  poundage,  which 
the  sheriff  insisted  on  receiving  before  he  would  give  up  the  possession  of  the 
boat :  the  defendant  had  commenced  an  action  against  the  sheriff  for  extortion, 
m  furtherance  of  which,  he  wished  to  obtain  the  evidence  of  the  sheriff's 
return. 

Shepherd^  Solicitor-General,  showed  cause.  Wherever  the  sheriff  under  the 
fitri  facias  has  levied  the  money,  he  is  bound  to  return  the  writ.  In  this  case 
y^-.   *he  has  seized  the  goods,  though  he  has  not  sold  them,  but  the  owner  has 

^  redeemed  them,  and  that  is  a  levy  under  the  fieri  facias  :  the  sale  is  no 
necessary  part  of  a  levy,  or  at  least  the  owner  may  be  the  purchaser  of  his  own 
goods. 

Copley^  Serjt.,  in  support  of  his  rule.  This  is  precisely  Alchin  v.  WeUs  ; 
there  the  court  held  thisre  must  be  no  poundage,  because  there  had  been  no 
actual  sale. 

GiBBS,  C.  J.  The  defendant  is  entitled  to  have  the  writ  returned,  for  this 
reason  ;  the  sheriff  must  return  that  he  has  levied  the  money,  and  show  what 
be  has  done  with  it,  viz.,  that  he  has  paid  it  over  to  the  plaintiff;  it  will  then* 
appear  that  the  defendant  is  discharged,  but  until  then,  the  defendant  may  be 
in  some  danger  of  further  proceedings :  but  let  it  not  be  supposed  that  we  now 
decide  whetner  the  sheriff  is,  or  is  not  entitled  to  the  money  which  he  has 
received  for  poundage :  we  give  no  opinion  on  that  subject.  I  take  it  to  be 
clear,  that  where  the  plaintiff  delivers  a  writ  to  the  sheriff  to  be  executed,  and 
money  is  paid  to  the  sheriff  by  the  owner  of  the  goods,  the  plaintiff  is  entitled 
to  call  on  the  sheriff  for  a  return  of  the  writ ;  and  the  right  of  the  defendant  is 
reciprocal.  Rule  discharged,  but  without  costs,  (a) 

(a)  [See  I  Gaines's  Rep.  192,  HUdretk  v.  EUice  ;  5  Johns.  262,  Adama  v.  Hopkhu  ;  Impey's 
Sheriff.  126.] 

•rj  •AGurrER  v.  wilson. 

If  a  creditor,  who  detains  a  defendont  in  custody,  pays  anv  part  of  his  weekly  allowance  in  a 
spurious  or  foreiirn  coin,  na  c,  g.  n  French  stxpence,  the  defendnm  is  entitled  to  his  discharge. 

The  turnkey  of  a  prifon  is  not  such  an  ntretit  for  a  pnmmer  coafined  in  execution,  that  by  his 
acceptance  of  sptinous  coin  in  part  of  the  prisoner's  alloAanc^,  he  can  bind  the  prisoner. 

Copley,  Serjt.,  had  obtained  a  rule  nisi  to  discharge  the  defendant  out  of  cus- 
tody, upon  the  ground  that  in  the  weekly  allowance  of  Sa.  6d.  which  the  plain- 
tin  was  bound  to  make  him,  there  had  been  delivered  a  French  sixpence. 

Oru/loWt  Serjt.,  showed  cause  upon  the  ground  that  this  sum  had  been  paid 
to  the  turnkey  for  the  defendant's  us**  and  that  the  turnkey  had  accepted  the 
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coin  in  question  without  objection,  and  that  though  the  defendant,  relying  on  a 
similar  transaction  in  a  former  week,  bad  never  accepted  any  part  of  this  sum, 
yet  that,  through  the  tumkey^s  agency,  the  defendant  had  waved  the  objection. 
But  the  court  held  that  the  French  sixpence  was  clearly  not  a  good  payment, 
because  it  was  not  the  money  of  this  country,  and  that  the  turnkey  wafi  not  for 
this  purpose  such  an  agent  of  the  defendant  that  his  acquiescence  could  bind 
the  defendant,  and  made  the  rule  Absolute. 


*HILL  V.  The  Sheriff  of  MIDDLESEX.  [•S 

An  examined  copy  of  a  writ  returned  and  filed,  and  of  the  endorsement  thereon,  on  which  writ 
is  endorsed,  apparently  by  the  sheriff's  authority,  the  name  of  the  baihff  employed  to  make 
the  levy,  is  no  evidence  to  prove  who  was  the  bailiff  so  emploved  by  the  soeriff,  evidence 
not  being  added  that  the  endorsement  of  the  bailiff's  name  on  the  writ  itself  was  made  by 
the  shenif 's  authority. 

In  this  action  it  was  necessary  to  prove  who  was  the  bailiff  to  whom  a  war- 
rant was  delivered  to  be  executed.  That  fact  has  often  been  proved  by 
producing  the  ^vrit  with  the  bailiff's  name  endorsed  thereon,  and  by  evidence 
that  his  name  has  been  so  written  thereon  by  some  one  in  the  sheriff's  office  au- 
thorized so  to  do,  at  the  time  when  the  warrant  has  been  returned.  Upon  the 
trial  of  the  present  cause,  at  the  Westminster  sittings  after  the  last  term,  before 
GiBBs,  C.  J.,  the  plaintiff  produced  only  an  examined  copy  of  the  writ,  which 
had  been  returned  non  est  inventus^  and  filed ;  on  the  back  of  the  copy,  indeed, 
was  written  the  copy  of  a  name,  which  was  proved  by  external  evidence  to  be 
the  bailifTs  name ;  but  there  was  no  evidence,  that  the  name  endorsed  on  thn 
writ  itself  was  written  thereon  by  any  person  authorized  so  to  do.  Gibbs,  C.  J., 
therefore  held  that  this  copy  was  no  evidence  to  prove  that  the  warrant  was 
made  to  that  bailiff,  and  nonsuited  the  plaintiff;  and  on  this  day,  upon  motion 
made  to  set  aside  the  nonsuit  by  Lens,  Serjt.,  who  observed  that  in  the  only 
two  reported  cases  on  the  point,  3Iacneil  v.  Perchard,  1  Esp.  263,  and  Blotch 
V.  Archer,  Cowp.  63,  the  objection  never  was  taken,  the  court  held  that  the 
evidence  was  properly  rejected,  and  Refused  the  rule. 


*DOE,  on  Demise  of  LOCKE,  v,  FRANKLIN.  [*9 

Where  a  landlord  defrays  cost  of  defending  an  ejectment  in  the  name  of  an  illiterate  tenant, 
who  gives  a  retraxit  of  the  plea  and  cognovit  of  the  action,  the  court  will  set  aside  the  retraxit 
and  cognovit  J  and  permit  the  lessor  to  defend  as  landlord. 

The  plaintiff  having  obtained  from  the  defendants  in  possession,  w^ho  were 
merely  nominal  defendants,  [their  landlord  defending  the  ejectment  at  his  own 
expense,  though  in  the  tenants'  names,]  a  cognovit  of  the  action  and  a  retraxit 
of  the  plea,  and  having  signed  judgment  thereon;  Shepherd,  Solicitor-General, 
had  obtained  a  rule  nisi  for  setting  aside  the  judgment,  and  delivering  up  the 
retraxit  and  cognovit  to  be  cancelled,  and  for  admitting  the  landlord  to  defend 
on  the  common  rule. 

Vaifghan,  Serjt.,  showed  cause,  and  contended,  that,  as  the  landlord  had  not 
obtained  a  rule  to  defend  as  landlord,  the  defendants  were  sui  juris  to  manage 
their  cause  as  they  would ;  but  the  court  said,  that  as  the  plaintiff  knew  the 
cause  was  conducted  by  the  landlord's  attorney,  and  at  his  expense,  and  these 
poor  labourers  knew  nothing  about  the  matter,  the  judgment  ought  to  be  set 
aside.  Riik  absolute. 
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MASON  V.  CORDER. 

12  Marsh.  332,  S.  C] 

It  m  inmmbeiit  on  the  Tendor  of  a  lease  which  contains  a  restriction  against  alienation,  to  prove 

that  he  has  obtained  the  lessor^s  consent  to  the  assisnment. 
SeaMe,  that  a  condition  cannot  be  released  upon  condition.     Per  Gibbst  C.  J. 
Under  a  contract  for  the  purchase  of  the  residue  of  an  old  term,  a  purchaser  is  not  bound  to 

accept  a  similar  new  lease ;  for  the  former  differs  in  value  from  the  latter,  the  residue  of  an 

old  term  being  in  certain  respects  more  advantageous. 

This  was  an  action  brought  by  the  plaintifi*  to  recover  damages  from  the 
defendant  for  the  non-performance  of  an  agreement  made  on  8th  April,  after 
inspection  by  the  defendant  of  a  lease,  to  purchase  the  residue  of  the  term 
therein  granted,  of  a  farm :  and  it  was  stipulated  that  the  plaintiff  would  assign 
*101  ^^  ^^^  defendant  or  his  nominee,  the  residue  of  that  term,  *and  that  the 
-^  defendant  should  on  the  28th  April  pay  180/.  for  manure,  and  on  29th 
September  pay  for  growing  grass,  clover,  and  tares,  at  6/.  per  acre,  and  that  the 
growing  wheat  and  beans  should  be  then  valued,  and  paid  for  on  25th  Decem- 
ber: the  defendant  was  to  have  immediate  possession.  He  paid  100/.  on 
account,  upon  an  understanding  that  the  landlord  would  assent  to  any  thing 
that  was  reasonable,  and  was  let  into  possession,  and  received  the  custody  of 
the  lease,  which  he  submitted  for  examination  to  his  solicitor :  he  afterwards 
objected  that  it  contained  a  covenant  not  to  assign  without  the  lessor's  per- 
mission in  writing,  and  to  certain  other  obnoxious  covenants.  The  parties 
treated  with  the  lessor  for  a  new  lease  to  the  defendant,  which  should  not  con- 
tain similar  covenants,  in  lieu  of  the  present  lease ;  but  as  the  lessor  would 
grant  only  a  lease  containing  all  the  same  covenants,  the  defendant  would  not 
accept  it.  The  lessor  had  declared  that  he  was  willing  to  accept  any  respec- 
table tenant.  The  plaintiff  had  written  to  the  defendant  tcnderinc^  an  assign- 
ment, but  no  evidence  was  reported  of  the  tender  of  any  written  license  for  it 
from  the  lessor.  The  defendant  occupied  the  land  until  after  the  harvest,  when 
he  quitted  the  farm ;  the  declaration  averred  that  the  plaintiff  had  always  been 
ready,  and  offered  to  assign,  but  that  the  defendant  had  refused  to  nominate  an 
assignee,  or  accept  an  assignment,  or  to  pay  the  residue  of  the  price.  Abbott^ 
J.,  before  whom  the  cause  was  tried  at  the  Chelmsford  Spring  assizes,  1816, 
thought  that  the  defendant  had  by  his  conduct  waved  his  objections  to  the  obnox- 
ious covenants,  and  that  if  the  jury  thought  the  lessor  would  have  granted  a 
new  lease,  or  consented  to  an  assignment  of  the  old  one,  the  defendant  was 
bound  to  take  it.  The  jury  found  a  verdict  for  the  plaintiff. 
^l^-j  *Copley,  Serjt.,  in  Easter  lerm  moved  for  a  rule  nisi  to  set  aside  the 
J  verdict,  and  have  a  new  trial,  upon  the  ground  that  the  objection  to  the 
covenant  not  to  assign  went  to  the  very  root  of  the  title,  and  therefore  could  not 
have  been  waved  by  the  defendant's  possession;  but  he  admitted  that  the 
attention  of  the  learned  judge  had  not  been  distinctly  called  to  this  view  of  the 
caae  :  he  also  moved  in  arrest  of  judgment,  that  the  plaintiff  had  not  shown  on 
his  count  that  he  was  able  to  assign  the  lease,  or  to  make  a  good  title  to  it. 
He  cited  Philipa  v.  Fielding,  2  H.  Bl.  12:^ ;  Luxton  v.  Robinson,  2  Doug. 
620;  Duke  of  St.  Alhan's  v.  Shore,  1  H.  Bl.  270;  Martin  v.  Smith,  6  East, 
556. 

Bent,  Seijt.,  now  showed  cause  against  this  rule.  He  contended  that  a  simi- 
lar lease,  to  be  newly  granted  by  the  lessor,  was  not  the  thing  contracted  for, 
but  an  assignment  of  that  lease,  which  the  defendant  had  inspected  before  his 
parchase,  and  therefore  could  not  object  to  any  of  the  covenants  it  contained. 
He  intimated  that  if  the  lessor  had  given  his  consent  to  the  assignment  in  con- 
ditional or  restrictive  terms,  he  might,  notwithstanding  the  doctrine  of  Duni' 
por*8  case,  4  Co.  Rep.  1 19,  have  restrained  the  defendant  from  subsequently 
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assigning  without  consent,  and  the  practice  of  lessors  was  such.(a)  It ' 
no  part  of  the  bargain  that  the  defendant  should  have  liberty  to  re-flssign ; 
and  an  assignment  which  would  leave  the  defendant  at  liberty  to  assign  oyer, 
would  not  be  the  same  lease  contracted  for.  He  admitted  that,  according  to 
Uoyd  y.  Crisp,  ante«  y.  219,  it  was  incumbent  on  the  plaintiff  to  obbain 
the  lessor^s  consent  to  the  assignment,  but  said,  that  at  the  trial  then  was 
^abundant  evidence,  though  it  did  not  appear  on  the  report,  that  the  p^jo 
plaintiflT  had  obtained  the  lessor's  fullest  consent  to  the  assignment.  >- 
He  insisted,  however,  that  it  was  unnecessary  for  the  plaintiff  either  to  aver  or  to 
prove  either  possession  or  title ;  for  inasmuch  as  days  certain  were  fixed  for 
payment  of  the  several  instalments,  it  was  no  condition  precedent  to  the  pay- 
ment of  the  money,  that  the  lessor's  consent  should  be  obtained,  or  the  assign- 
ment first  executed  or  tendered,  secua  where  the  money  was  agreed  to  be  paid 
upon  having  a  title  and  assignment,  for  which  he  cited  Pordagt  v.  Co/e, 
1  Wms.  Saund.  319  e,  and  Smith  v.  If^oodhome,  2  New  Rep.  233.  Upon 
the  construction  of  this  agreement,  there  was  as  much  ground  to  say  that  the 
assignment  was  intended  to  precede  the  first  instalment,  as  any  of  the  rest ; 
but  it  was  clear,  by  the  term  that  possession  was  to  be  instantly  given,  while 
the  first  instalment  did  not  become  due  till  2^th  April,  that  the  assignment  was 
not  to  precede  the  first  instalment,  and  therefore  was  not  a  condition  precedeat 
to  any  of  the  payments. 

Copley,  who  would  have  supported  this  rule,  was  stopped  by  the  court. 

There  is  a  wide  difference,  according  to  Dumpor'9  cage,  between  the  pur- 
chase of  the  residue  of  a  term  under  a  lease  which  contains  a  condition  agtinst 
alienation  without  license,  accompauied  with  a  license  for  the  assignment,  and 
a  new  lease  for  the  like  term,  containing  a  similar  condition  :  for  according  to 
that  case,  the  condition  not  to  alienate  is,  by  the  license,  gone  for  ever ;  and 
therefore  this  defendant  might  well  refuse  to  accept,  in  lieu  of  the  residue  of 
the  old  term,  a  new  lease  subject  to  such  a  condition  as  the  lessor  insisted  p,^|.j 
on  ;  an  assignee,  too,  has  a  right  to  get  rid  of  his  responsibility  *by  assign-  ^ 
ing  over,  and  therefore  the  value  of  the  residue  of  the  term  (fiflers  in  that  quality 
also  from  a  new  lease.  The  grievance  of  which  the  plaintiff  complains  by  his 
declaration,  is  the  defendant's  failure  to  accept  an  assignment  of  the  term ;  it  is 
incumbent  on  the  plaintifi!*  to  show  that  he  had  done  tm  which  was  reouisite  on 
his  part,  namely,  as  was  held  in  Lloyd  v.  Crisp,  that  he  had  obtained  the  les- 
sor's consent  in  writing  to  the  assignment,  which  is  not  distinctly  proved, 
though  the  agreement  is  sufficiently  stated  in  the  declaration.  The  plainiifiT 
would  escape  the  necessity  of  resting  on  the  points  on  which  his  case  has  been 
argued,  if  there  were  before  the  court  distinct  evidence  of  the  lessor's  specific 
consent  to  the  assignment  contracted  for : ,  it  has  been  fairly  argued  for  the 
plaintifT,  and  it  does  appear  manifest  from  the  circumstances,  that  like  as  in 
judge's  reports  of  a  trial  many  things  are  oflen  taken  for  granted,  which  must 
necessarily  have  passed,  but  were  thought  not  disputable,  so  it  may  have  hap- 
pened in  the  present  case.  This  action  cannot  be  maintained,  unless  the  plain- 
tiffdid  offer,  and  was  able,  and  showed  that  he  was  able,  to  do  that  for  which 
he  had  agreed.  The  plaintiff's  counsel  admits,  and  in  so  doing  he  has  not  adnut- 
ted  too  much,  that  it  lay  on  him  to  procure  every  thing  necessary  to  make  his 
assignment  valid,  namely,  his  landlord's  consent.  He  has  admitted  ako  thai 
the  obtaining  a  derivative  lease  would  not  be  tantamount,  for  it  would  leave  the 
defendant  subject,  as  lessee,  to  burdens  to  which  the  assignment  would  not 
leave  him  liable.  Possibly  the  plaintiff  may  prove  that  circumstance  on  an- 
other trial,  which  doe*  not  appear  on  this  report,  that  the  plaintiff  was  in  a  con- 
dition to  procure,  and  did  procure  that  which  he  was  bound  to  procure,  the 
assent  of  the  lessor.      Rule  absolute  for  a  new  trial  on  payment  of  C06ts.(6) 

(a)  Gibbs,  C.  J.,  intimated  that  there  would  be  great  difficulty  in  eflectuating  Buck  a  rastric- 
tion,  for  that  the  doctrine  in  Dumpor's  case  is.  that  the  condition  is  indiviaible. 
(6)  [See  1  Ves.  &  Beames,  8,  Staifies  v.  Morris,] 
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•14]  MN  THE  EXCHEQUER  CHAMBER.) 

DWYER  V.  QURRY  and  Olhera. 

iJpon  a  contract  to  replace  stock,  and  pay  dividends  in  the  mean  time,  though  the  jnry  give 
damages  for  the  value  of  the  stock,  and  the  amoant  of  the  dividends,  3ret,  upon  affirmance  in 
•rror  of  the  judgment,  the  measure  of  increase  is  not  the  further  dividends  that  may  have 
accrued,  hai  interest  on  the  damages  given  as  the  value  of  the  capital  stock. 

Upon  the  affirmance  in  error,  in  the  Exchequer-chamber,  of  judgment  in  an 
action  on  promissory  notes,  and  also  on  a  special  agreement  made  by  the 
defendant  to  replace  stock  in  the  funds,  which  had  been  lent  him,  and  in  the 
mean  time  to  pay  half-yearly  sums  equal  to  the  dividends,  as  they  accrued,  the 
▼erdict  comprising  interest  on  the  notes,  and  dividends  on  the  stock,  up  to  the 
time  of  the  verdict,  West  moved  for  interest,  (not  for  further  dividends,)  on  all 
the  capital  sums  recovered,  up  to  the  time  of  the  affirmance.       Rule  aosolute. 


(IN  THE  COMMON  PLEAS.) 
HUTTON  and  Othen,  Assignees  of  STROiMBOM,  a  Bankrupt,  v.  BRAGG. 

[2  Marsh,  339,  S.  C] 

llie  owner  of  a  vessel  has  no  lien  for  the  hire  stipulated  bf  chaner* party  for  the  voyage,  on 
the  goods  shipped  hy  the  charterer;  because  the  latter  is  the  owner  of  the  ship  for  the 
voyage,  and  tne  first  owner  has  no  possession  of  the  ship  or  goods,  without  which  there  can 
be  no  lion.     [Ssd  quare,] 

In  trover  for  seventy  pipes  of  wine,  averred  to  be  the  property  io  the  first 
count  of  the  bankrupt,  in  the  second,  of  the  plaintiffs  as  his  assignees,  at  the 
*1&1  ^^^^'^S'B  "^^^'  Michaelmas  term,  1815,  at  Guildhall,  before  *Dallas,  J.,  a 
-I  verdict  waa  found  for  the  plaintif]^,  sabject  to  a  case.  The  plaintiffs  were 
the  assignees  of  J.  Strombom,  who  committed  an  act  of  bankruptcy  on  5th 
May,  1815,  and  against  whom,  on  25th  August,  a  commission  issued.  The 
defendant,  on  SHXh  September,  1814,  chartered  his  ship,  the  Neptune,  to  the 
bankrupt  for  a  vojrage  from  London  to  the  Cape  of  Good  Hope,  where,  after 
delivering  the  outward  cargo,  she  was  to  take  in  another  for  London,  the  mas- 
ter having  liberty  to  reserve  the  cabin  for  his  sole  use,  and  the  usual  accommo- 
dation for  his  crew  and  ship's  stores ;  and  seventy  running  days  being  allowed 
fcr  loading  and  discharging  the  homeward  and  outward  cargoes :  the  bankrupt 
oovenanted  to  pav  the  defendant  or  his  assigns  freight  for  the  voyage  out  and 
hoBie,  2100/.,  witn  &re  per  ttiU.  primage,  to  be  paid,  one-fourth  thereof  by  bills 
on  London  at  two  months,  one-fourth  by  Like  bills  at  four  months  from  clearing 
oat  from  the  custom-house  of  London,  one-fourth  by  government  or  approved 
bills  on  London  within  ten  dayB  after  discharging  the  cargo  at  the  Cape,  and 
the  remainder  by  bills  at  three  months  from  the  vessel  being  reported  inwards 
at  the  port  of  London :  the  freighter  had  liberty  to  keep  the  ship  on  demurrage 
— —  days,  paying  B/.  1S».  6d.  per  day  in  London,  and  71.  Js,  abroad  ;  and  for 
the  due  peiformance  of  the  charter-party  the  owner  bound  the  vessel  and  her 
freight,  and  the  freighter  bound  the  goods  to  be  laden  on  board  her.  The 
■hip  cleared  out  from  London  on  29th  October,  1814,  addressed  to  Reynolds 
and  Murray,  the  bankrupt's  correspondents  at  the  Cape.  On  16th  March, 
1815,  she  arrived  there,  and  on  the  next  day  was  reported  to  Reynolds  and 
Murray,  and  at  the  custom-house:  on  16th  April  she  completed  her  dis- 
charge of  the  outward  cargo,  on  18th  began  to  take  in  her  return  cargo, 
•161  ^^^  ^"^  ^^^  ^^^  completed  it :  on  16th  May  *she  cleared  from  the 
-i  Cape,  on  8th  August  arrived  in  London,  and  was  reported  inwards 
•t  the  custom-house;  and  on  26th  August  finished  the  discharge  of  her 
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homeward  cargo.  The  return  caigo  consisted  of  goods  of  Tarions  persons, 
(for  which  the  master  signed  the  usual  bills  of  lading,  deliverable  to  them  on 
paying  freight  to  the  bankrupt's  order,)  and  of  the  seventy  pipes  of  wines  ill 
question,  which  were  shipped  by  Reynold's  and  Murray,  on  the  bankrupt's 
account,  and  consigned  to  him ;  of  which  eighteen  pipes  were  loaded  on  3d 
May,  fourteen  more  on  5th,  and  thirty-eight  on  8th  May ;  and  all  of  them 
were,  by  bills  of  lading  dated  13th  May,  made  deliverable  to  order  or  assigns, 
on  payment  of  freight  to  the  order  of  the  shippers,  as  per  endorsement ;  and 
the  bills  of  lading  were  endorsed  to  the  order  of  the  bankrupt.  Some  of  the 
goods  were  loaded  in  the  cabin  and  steerage  of  the  ship,  reserved  by  the  char- 
ter-party, the  freight  of  which,  agreeably  to  the  bills  of  Jading  for  them, 
amounted  to  60/.  68.  Id.  On  2d  Nov.,  1814,  the  defendant  drew  two  bills 
on  the  bankrupt  for  551/.  6«.  each,  being  each  one-fourth  of  the  freight 
and  primage,  at  two  and  four  months'  date  respectively,  payable  to  the  order 
of  the  defendant,  which  the  bankrupt  accepted.  The  master  of  the  Neptune 
received  from  Reynolds  and  Murray,  as  the  bankrupt's  agents,  at  the  Cape 
another  sum  of  551/.  5«.,  being  one  other  fourth  of  the  freight  and  primage. 
For  the  remaining  one-fourth,  no  payment  had  been  made  or  bill  given.  The 
two  bills,  dated  2d  Nov.,  were  presented  for  payment  when  due,  and  disho- 
noured. When  the  first  of  them,  viz.,  at  two  months'  date,  became  due,  it 
then  and  still  was  in  the  hands  of  Heath  and  Hawkins,  who  had  discounted  it 
for  the  defendant,  and  who,  on  its  being  dishonoured,  debited  the  defendant 
with  the  amount,  and  at  the  instance  of  both  the  plaintiff  and  the  defendant, 
agreed  to  hold  the  bill.  Previous  to  the  second  of  those  bills,*  viz.,  rm-iy 
that  at  four  months,  becoming  due,  it  was  arranged  between  the  defend-  ^ 
ant  and  the  bankrupt,  that  two  other  bills  for  551/.  bs.  each,  should  be  drawn 
by  the  defendant,  and  accepted  by  the  bankrupt ;  that  the  defendant  should 
negotiate  such  bills,  and  that  out  of  the  moneys  he  would  raise  by  so  doing,  the 
original  bill  at  four  months  should  be  retired.  In  pursuance  of  such  arrange- 
ment, two  other  bills,  one  at  six  months'  date  fiom  2d  Dec.  1814,  and  me 
other  at  five  months'  date  from  3d  March,  1815,  each  for  551/.  5a.,  were  drawn 
upon,  and  accepted  by  the  bankrupt ;  and  out  of  moneys  raised  on  those  bills, 
the  defendant  paid  the  original  bill  at  four  months,  and  delivered  it  over  to  the 
bankrupt,  and  the  same  was  now  in  the  possession  of  his  assignees.  The 
bankrupt  also  drew  on  the  defendant  two  bills  amounting  together  to  531/.  14«., 
viz.  one  for  300/.  at  nine  months,  and  one  for  231/.  14s.  at  twelve  months,  from 
1st  March,  1815,  which  were  accepted  by  the  defendant,  and  which  were  con- 
sidered as  the  balance  due  from  the  defendant  to  the  bankrupt  in  respect  of 
the  two  last-mentioned  acceptances  of  551/.  5«.  each,  afler  satisfying  the  ori- 
ginal bill  at  four  months,  difierence  of  the  interest,  and  charges.  The  bank- 
rupt's two  last-mentioned  acceptances  for  551/.  ba,  each,  at  five  and  six  months* 
date,  were  also  dishonoured :  the  former  was  taken  up  by,  and  was  now  in  the 
hands  of  the  defendant,  the  latter  was  outstanding,  as  well  against  the  de- 
fendant, as  against  the  bankrupt.  On  8th  August,  1815,  the  defendant  caused 
the  seventy  pipes  of  wine  to  be  landed  out  of  the  ship,  and  entered  in  his  own 
name  in  the  London  docks.  Previously  to  the  commencement  of  this  action 
the  plaintiffs  had  demanded  the  wine,  and  at  the  same  time  tendered  to  the 
defendant  701/.  10«.  in  satisfaction  of  any  lien  or  demand  he  might  have  on 
them ;  the  defendant,  contending  that  he  had  a  lien  for  the  outstanding  accept- 
ances, and  also  for  the  cabin  and  *steeTage  freight,  and  the  demurrage,  r»iQ 
as  well  as  for  the  last  fourth  part  of  the  freight  and  primage,  or  an  L  *^ 
approved  bill  for  the  amount,  and  that,  at  any  rale,  the  tender  made  him  was 
not  equal  to  the  lien  upon  the  wines,  refused  to  deliver  them.  The  amount 
*f  the  demurrage  and  detention,  supposing  the  detention  taken  at  the  same  rate 
as  the  demurrage  specified  in  the  charter-party,  was  257/.  6». ;  the  specified 
demunage  was  147/.     If  the  court  should  be  of  opinion  that  the  phiinti&  veie 
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entitled  to  reooyer,  the  verdict  was  to  stand,  the  plaintiffi  undertaking  to  pay 
such  part  of  the  701/.  lOt.  as  the  court  should  determine  the  defendant's  lien 
to  amount  to.    If  otherwise,  a  nonsuit  to  he  entered. 

Best,  Seijt.,  for  the  plaintifis,  contended  that  they  were  entitled  to  recoret 
the  whole,  without  deduction.  First,  the  defendant  had  no  lien,  for  lien  can« 
not  suhsist  except  in  cases  where  payment  is  to  he  made  on  deliveiy ;  hut  here 
18  a  covenant  for  payment  hy  instalments  at  days  certain,  the  last  of  which  is  to 
he  made  hy  a  hill  to  fall  due  at  a  period  long  subsequent  to  the  delivery  of  all 
the  cargo.  It  will  hardly  be  contended  that  the  defendant  had  a  right  to  retain 
the  cargo  until  that  bill  was  mature  and  paid.  Bvller,  J.,  Itfys  it  down,(a) 
that  **  no  person  can  in  any  case  retain,  where  there  is  a  special  agreement, 
because  then  the  other  party  is  personally  liable.**  In  that  case  if  he  wishes 
to  retain  his  lien,  he  must  specially  reserve  it  in  his  agreement.  With  respect 
to  the  clause  by  which  the  cargo  is  bound  for  the  freight,  and  which,  according 
to  Lord  ELLEjnioRouoH,  C.  J.,(^)  and  to  an  eminent  living  writer,(c')  is  bor- 
rowed from  the  maritime  law  of  foreign  countries,  there  is  in  England  no  mode 
«101  ^^  obtaining  *under  that  clause  the  specific  security  of  the  ship  for  oer* 
•^  formance  of  the  owner's  engagement,  though  the  admiralty  courts  dl 
foreign  countries  are  said  to  decree  against  the  ship  in  specie;  and  inasmuch 
as  the  remedy  by  lien  could  not  be  reciprocal,  because  tne  owner  of  the  ^oods 
never  has  possession  of  the  ship,  it  is  to  be  concluded  that  neither  does  that  clause 
give  the  owner  of  the  ship  any  lien  on  the  goods,  which  he  would  not  have  if 
that  clause  did  not  exist.  In  Philips  v.  Bodie,  15  East,  547,  it  was  held,  that 
where  the  freight  was  to  be  paid  on  delivery  of  the  homeward  carffo,  by  a  bill 
at  three  months,  the  ship-owner  had  no  lien  either  for  dead  freight,  or  liqui- 
dated demurrage.  And  in  Birley  v.  Gladstone,  3  Maule  &  Selw.  205,  where 
the  clause  suhnsted,  that  for  true  performance  the  parties  bound  themselves, 
especially  the  ship-owners  the  ship,  and  the  freighter  the  goods  to  be  laden, 
each  to  the  other  in  a  penal  sum  ;  it  was  held  that  the  ship-owner  had  no  lien 
either  for  dead  freight,  demurrage,  or  freight  of  goods  shipped  but  relanded  by 
compuisorv  process  of  forei^  law :  and  Lord  Ellbnborouoh,  C.  J.,  mainly 
reh'es  on  the  want  of  mutuahty  in  the  remedy,  as  an  argument  that  the  remedy 
by  lien  does  not  exist  It  was  argued  at  the  trial  that  this  was  a  case  of  mu- 
tual credit ;  and  indeed  if  the  defendant  has  any  claim  at  all,  it  must  rest  on 
that  principle,  which  according  to  Olive  v.  Smith,  5  Taunt.  66,  not  only  swal- 
lows up  all  cases  of  lien,  but  comprehends  many  other  cases.  It  is  now  toe 
late  to  argue  that  goods  may  not  be  intrusted  on  mutual  credit  as  well  as  money, 
but  it  must  at  all  events  be  confined  to  a  credit  given  before  the  act  of  bank- 
ruptcy. Only  eighteen  pipes  of  wine  were  shipped  before  the  5th  of  May, 
on  which  day  the  act  of  bankruptcy  happened,  and  to  those  only  must  the  mu- 
^AQ-i  tual  credit  be  confined,  for  the  act  of  bankruptcy  will  be  *taken  to  have 
^  been  either  prior  to  the  delivery  of  the  fourteen  pipes  of  wine  shipped  on 
the  6Ch,  or  contemporaneous  with  it,  since  the  law  cannot  presume  any  divi- 
sion of  a  day,  unless  the  defendant  on  whom  the  burden  of  that  proof  lies. 
shows  upon  the  evidence  that  the  act  of  bankruptcy  preceded  the  shipping  of 
the  wine8.(iQ  But  even  though  the  wines  were  on  board,  no  bills  of  lading 
were  signel  delivereble  to  the  bankrupt's  order,  till  the  13th,  until  which  time 
therefore  the  goods  were  deliverable  to  the  shippers,  Beynokls  and  Murray, 
not  to  the  bankrupt.    Or  even  if  the  bills  of  lading  bear  relation  to  the  time  of 


U>  Br§mm  v.  Cwnami,  Trin.  28  O.  2,  Bail.  N.  P.  45. 

(h)  In  BirUy  v.  Ghdttone,  3  Bfsole  Sl  Selw.  216. 

(fi)  Abbott  on  Shipping,  4th  edit.  119,  and  190,  191. 

Cil)  Qmvtc  whether  the  difierence  of  meridien  between  London  and  the  Cape  would  not  be 
—flii  irinf  evideaoo  to  raise  a  presumption  that  the  shipping  of  the  wines  preoMled  the  act  of 
bankroptcy,  ioaamnch  as  by  reason  of  the  difierence  in  the  meridian,  the  morning,  and  proba- 
bly the  hours  of  transacting  business  thereon,  would  begin  several  hours  sooner  at  the  Cape 
ihn  m  liondoD  ff 
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0hippiDg,and  these  are  therefore  the  goods  of  the  bankrupt,  and  not  of  Reynolds 
and  Murray ,  yet  the  bankrupt,  having  by  his  act  of  bankruptcy  lost  all  control  orer 
the  goods,  could  not,  by  putting  them  on  board,  confer  on  the  master  who  brinsB 
them  home,  the  right  of  lien,  any  more  than  he  could  dispose  of  them  by  sue 
or  any  other  species  of  pledge.  Lien  is  in  its  nature  a  pledge,  either  tacit  or 
express.  But  further,  the  loading  these  goods  on  board  was  not  a  credit  within 
the  meaning  of  this  act.  The  ship  was  chartered  to  the  bankrupt :  the  ship, 
crew,  and  officers  were  therefore  his  for  the  voyage,  and  for  that  period  he  was 
completely  put  in  the  situation  of  the  owners,  so  that  the  goods  never  came 
into  the  possession  of  the  owner  of  the  ship :  white  this  vessel  was  so  chartered 
the  owner  had  no  right  to  board  her,  and  unload  the  car^.  The  first  posses- 
sion he  had  of  the  goods  was  the  tortious  possession  which  he  aoquiied  when 
he  landed  them  in  the  London  docks.  In  Vallejo  v.  *  Wheeler,  p^v 
1  Cowp.  143,  it  was  held  that  the  owner  of  a  ship,  who  had  chartered  ^ 
iher  to  another,  had  nothing  to  do  with  the  ship  during  the  voyage,  but  that  he 
vwho  had  taken  her  on  charter  was  the  owner  for  that  turn. 

Leru,  Serjt.,  corUri,  contended  that  the  proposition  had  been  laid  down 
much  too  widely  by  the  plaintiff's  counsel,  that  where  there  was  a  special 
agreement,  the  right  of  lien  could  not  subsist.  To  produce  that  efiect,  the  spe- 
cial agreement  must  do  much  more  than  merely  stipulate  the  price,  it  must 
contain  some  terms  inconsistent  with  the  continuance  of  the  lien ;  for  instance, 
ever)'  master  of  a  vessel  signs  bills  of  lading,  in  which  there  is  a  specific  agree- 
ment to  deliver  to  the  consignees,  «*  he  and  they  paying  freight,"  yet  that  was 
never  held  to  discharge  the  lien ;  but  sometimes  there  is  a  stipulation,  that  the 
freight  shall  be  paid  at  a  certain  time  after  arrival ;  that  is  wholly  inconsistent 
with  the  continuance  of  the  lien,  and  destroys  it ;  so,  if  freight  be  paid  for  by  a 
bill,  which  is  afterwards  dishonoured,  things  revert  to  their  former  situation; 
and  if  the  goods  are  still  in  the  custody  of  the  ship-owner,  the  lien  continues. 
In  this  case  the  defendant,  therefore,  has  clearly  a  lien,  at  least  for  the  first  two 
instalments ;  for  neither  the  bills  originally  given  for  them,  nor  the  bills  substi- 
tuted on  the  dishonour  of  the  first,  were  paid.  In  Stevenson  v.  Blackloek^ 
1  Maule  &  Selw.  54%  it  was  held  that  bills  given  for  an  attorney's  bill  of  costs, 
bein^  dishonoured,  his  lien  on  the  client's  papers,  which  subsequently  came 
into  his  hands,  revived.  Coweil  v.  Sin^son,  16  Ves.  275,  was  much  urged 
contra,  but  it  was  replied,  that  in  that  case  the  bills  were  still  running,  and 
while  they  were  pending  they  superseded  the  lien.  A  right  to  detain  for  the 
future  event  of  bills,  is  inconsistent  with  giving  bills.  *The  giving  bills  r*€gi% 
for  the  specific  payment  arising  on  the  general  contract,  wiU  therefore  ^ 
not  stand  in  the  way,  but  if  the  oiUs  become  valueless,  the  defendant's  lien  on 
the  goods  stands  precisely  on  the  same  grounds  as  if  no  bills  had  been  given. 
The  intrusting  the  bankrupt  with  the  defendant's  ship  might  in  one  sense 
create  a  mutual  credit,  but  the  defendant  does  not  rely  on  tluit.  Considering 
ithis  as  a  case  of  lien,  the  credit  was  complete,  as  to  at  least  eighteen  and 
.fourteen  pipes  of  wine,  before  the  bankruptcy.  The  defendant,  claiming  under 
the  general  authority  of  the  bankrupt,  is  entitled  to  the  whole,  unless  the 
plaintifis  can  show  when  the  general  authority  ceased.  These  assignees,  who 
orepresent  the  bankrupt,  have  no  right  to  carve  for  themselves,  and  take  one 
part  and  repudiate  another.  The  goods,  while  in  foreign  countries,  are  not 
within  the  reach  of  a  commission  of  bankrupt.  It  is  the  defendant  who  brings 
them  within  the  plaintiff's  reach,  and  they  cannot  take  them  without  affirming 
and  paying  for  the  defendant's  act  of  bringing  them,  without  whose  labour  and 
service  the  goods  would  never  have  arrived  nor  the  assignees  have  had  the 
benefit  thereof.  Had  the  defendant  known  that  the  assignees  would  not  avow 
the  act,  he  would  never  have  brought  them  hither.  The  bankrupt  might  have 
repudiated  the  contract,  and  refused  to  pay  the  freight,  on  the  ground  that  the 
defendant  did  not  bring  them  hither  for  his  benefit,  but  for  the  benefit  of  hii 
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assignees ;  for  the  gross  sum  which  is  stipulated  for  the  voyage,  is  in  efiect  the 
price  of  bringing  these  specific  goods  hither.  The  assignees,  coming  in  under  the 
hmkrupt,  hare  only  the  same  qualified  right  on  the  goods  which  the  bankrupt, 
has,  viz.,  to  take  them,  performing  the  condition  on  which  only  t^e  bankrupt 
eould  take  them,  that  is,  paying  the  freight.  As  to  the  argument  that  this  was 
the  bankrupt*s  possession,  and  that  the  defendant  had  no  right  to  take  the  goods, 
«23-i  though  the  charterer  is  *pro  tempore  the  owner  with  relation  to  other 
■^  freighters,  yet,  as  between  these  parties,  he  stands  in  the  condition  of  a 
freighter ;  this  ship  has  been  employed  to  fetch  these  wines  from  the  Cape,  it 
is  the  defendant's  master  who  brings  them,  and  he  ought,  on  account  of  all 
persons  entitled  to  the  goods,  to  abstain  from  delivering  up  the  goods  to  the 
plaintifis,  except  on  payment  of  the  freight.  The  making  the  stipulation  as 
to  the  price,  will  not,  according  to  the  case  of  Parish  v.  Crawford^  2  Str. 
1262,/iMt«f,  Abbott  on  Shipping,  4  ed.  22,  exempt  the  owner  from  his  liabi- 
lity, even  to  a  stranger,  who  puts  goods  on  board  on  freight,  on  a  contract  with 
the  charterer ;  and  if  the  owner  is  still  subject  to  the  liability,  it  is  a  conse- 
quence that  he  retains  the  beneficial  rights  which  result  from  his  original  cha- 
racter of  owner. 

Best^  in  reply.  The  sum  claimed  by  the  defendant  is  not  the  freight  of  these 
goods,  but  the  hire  of  the  entire  ship  out  and  home.  It  never  was  yet  heard 
of  that  an  homeward  cargo  could  be  detained  for  payment  of  the  freight  of  tho 
odtward  cargo.  The  homeward  freight  of  all  the  wines  is  only  280/.  Upon 
the  question  of  lien,  the  case  of  Stevenson  v.  Biackloek  confirms  the  doc- 
rine  of  BuLLER,  J. ;  and  6  Bacon's  Abridgment,  Trover^  E.  696,  is  strong 
to  the  same  efiect.  '^  If  a  person  who  would  otherwise  have  a  right  to'  detain 
the  personal  chattel  of  another,  for  the  trouble  or  expense  he  has  been  at  con- 
cerning it,  contract  to  be  paid  a  sum  certain  for  the  trouble  or  expenses,  he 
thereby  waves  the  right  of  detaining  the  chattel."  Stevenson  v.  Biackloek 
difiers  from  this  case.  The  deeds  came  into  the  attorney's  hands,  upon  the 
general  dealing  between  attorney  and  client.  And  the  bill  was  not  given  upon 
M>|n  any  previous  or  specific  'agreement,  but  as  payment ;  and  when  it 
^  ceased  to  be  payment,  then  it  was  no  bar  to  the  lien.  Lord  Ellenbo- 
ROUOH,  C.  J.,  there  lays  down  the  law,  that  ^  where  there  is  an  express  antece- 
dent contract  between  the  parties,  a  lien,  which  grows  out  of  an  implied  con- 
tract, does  not  arise."  Here  is  that  express  antecedent  contract.  Parish  v. 
Crawford  has  been  overruled  in  the  cases  of  Eraser  v.  Marshy  13  East,  298, 
where  it  was  cited  by  Park,  J.,  then  of  counsel,  Mackenzie  v.  Rowe^  2  Campb. 
482,  and  James  v.  Jones,  Abbott  on  Ship.  4.ed.  23,  S.  C.  3  Esp.  27.  (Ace. 
per  Curiam,)  This  agreement  contains  no  expression  whence  it  can  be  in- 
ferred that  the  parties  intended  the  lien  should  be  preserved ;  and  it  is  material 
that  it  stipulates,  not  only  for  the  price,  but  for  the  manner  of  payment.  Next, 
as  to  the  delivery,  no  case  has  been  cited  that  a  delivery  to  a  chartered  ship 
is  a  delivery  to  the  owner  of  the  ship.  A  ship  is  under  the  control  of  the 
charterer.  He  may  direct  when  the  voyage  shall  begin.  The  freight  is,  ac- 
cording to  all  bills  of  lading,  to  be  paid,  not  to  the  owner,  but  to  the  charterer. 
The  freight  must,  if  tendered  at  all,  be  tendered,  not  to  the  owner,  but  to  the 
bankrupt,  who  is  the  charterer.  There  is,  therefore,  first,  no  lien.  2d)y,  the 
goods  never  got  into  the  possession  of  the  defendant,  but  by  the  defendant's 
own  act,  which  cannot  create  a  lien.  And  the  plaintifif  is  therefore  entitled  to 
judgment  without  tendering  the  7001, 

GiBBs,  C.  J.  It  will  not  be  necessary  for  me  to  enter  into  the  consideration 
d  the  di^rence  between  the  goods  loaded  before,  and  those  loaded  after  the 
act  of  bankruptcy,  nor  to  consider  the  question,  inasmuch  as  some  of  the  goods 
Mg-i  were  delivered  on  the  day  of  the  ^bankruptcy,  whether  of  those  two 
-^  acjts  preceded  the  other.  We  decide  on  a  general  ground.  On  tho 
question,  whether  there  be  or  be  not  any  lien  whatever  in  the  defendant,  the 
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plaintiff  contends  that  the  defendant  has  no  lien,  on  one  particular,  and  one 
general  g;round ;  he  insists,  on  the  authority  of  a  case  in  Buller's  Nisi  Prius, 
that  wherever  there  is  a  specific  agreement  for  the  price  of  the  thing  to  be 
done  about  the  goods,  there  the  party  has  no  lien ;  jthat  here,  by  the  charter- 
party,  a  specific  sum  is  to  be  paid  in  a  specific  manner,  and  that  therefore  no 
lien  exists.  With  respect  to  that  proposition,  it  is  not  true  that  a  lien  cannot 
exist  where  there  is  a  stipulation  for  a  particular  sum  to  be  paid  for  that  which 
is  to  be  done  about  good8.(a^  I  am  not  prepared  to  say  whether  a  lien  may, 
or  may  not  exist,  in  a  case  wnere  not  only  a  specific  sum,  but  a  specific  moae 
of  payment  is  stipulated  for,  as,  for  example,  by  bills  payable  at  certain  periods. 
We  decide  on  the  more  general  ground,  that  there  is  no  lien  whatever  under 
the  circumstances  of  this  case.  The  defendant  is  the  owner  of  a  ship,  the 
bankrupt  is  the  charterer  of  the  ship ;  and  for  one  sum  of  2100/.  to  be  paid  at 
different  periods,  he  was  to  have  the  whole  use  of  this  ship  for  the  voyage  out 
to  the  Cape  of  Good  Hope,  and  home  to  London.  It  is  clear  that  he  might 
have  put  this  up  as  a  general  ship,  have  filled  her  with  the  goods  of  other  per- 
sons, and  when  they  come  home,  the  defendant  could  not  have  touched  those 
goods  by  wa^  of  detaining  them  till  his  freight  was  paid  him  by  the  charterer. 
But  here,  it  is  contended,  inasmuch  as  these  are  the  goods  of  the  charterer  put 
on  board  by  himself,  the  defendant  might  detain  these  goods  till  those  disho- 
noured bills  were  paid  by  the  charterer.  He  could  not  have  had  this  right, 
unless  he  had  a  lien  on  the  goods :  he  could  not  have  a  lien  on  the  goods, 
^unless  he  had  in  some  sort  the  possession  of  the  goods :  here,  he  had  r«o5 
no  possession  of  the' goods  whatsoever.  No  case  is  produced  that  bears  L 
directly  on  the  subject,  and  we  must  consider  the  case  on  principle.  If  Pariih 
V.  Crawford  had  stood  nnimpeached,  I  should'  have  thought  it  a  strong  au- 
thority, that  the  possession  of  the  chartered  ship  remained  with  the  owner, 
because  of  his  liability  to  those  who  put  their  goods  on  board.  It  certainly 
was  there  held,  that  one  who  put  his  goods  on  bcMird  by  the  consent  of  the  char- 
terer, might  recover  for  the  loss  of  the  goods,  not  against  the  charterer,  by 
whose  authority  he  loaded  them,  but  against  the  owner.  But  that  case  has 
frequently  been  questioned,  and  in  two  cases  formally  overruled.  I  therefore 
attribute  no  weight  to  that  case.  It  is  well  known  that  an  owner  cannot  be 
guilty  of  barratry.  In  a  case  {b)  before  Lord  Mansfield,  C.  J.,  a  questi(Mi 
arose  on  an  insurance  cause,  whether  the  charterer  could  commit  bar 
ratry ;-  and  it  was  held  that  he  was  the  owner  of  the  ship  for  the  voyage,  and 
being  such,  he  could  not  commit  barratry  in  any  other  character.  In  the 
present  case  the  consignor  is  a  bankrupt :  he  was  the  owner  of  this  ship  for 
the  voyage.  He  puts  his  own  goods,  then,  on  board  his  own  ship,  and  the 
master  and  crew  ought  to  have  obeyed  his  orders  for  the  voyage.  Lord  Hard- 
wiCKK,  Chancellor;  in  Paul  v.  Birch^  2  Atk.  632,  says,  **  the  sum  reserved  is 
improperly  termed  freight,  for  it  is  rather  for  the  hire  of  the  ship."  It  is,  in- 
deed, more  like  rent  than  freight.  If,  then,  the  bankrupt  be  owner  for  the 
voyage,  and  if  it  be  the  duty  of  the  master  and  crew  to  obey  the  owner^s 
instructions,  when  the  bankrupt  puts  liis  own  goods  on  board  his  own  ship,  the 
master  and  crew  ought  to  obey  him  until  the  voyage  is  ended,  which  is  not  until 
a  full  delivery  is  made  of  the  goods ;  and  *until  that  time  the  posses-  p^^yy 
sion  of  the  ship  does  not  revert  to  the  owner.  I  am  therefore  d[  opinion  L  ^ 
that  the  pkintiff  is  entitled  to  his  judgment. 

Dallas,  J.  If  in  this  case  it  were  necessary  to  pronounce  an  opinion  upon 
the  several  points  which  have  been  ai^ed  at  tne  bar,  I,  for  one,  should  be  soli- 
citous to  take  more  time  to  look  into  them.     But  where  several  grounds  are 

(a)  ["  Unless  the  special  agreement  be  inconsistent  with  the  right  of  lien,  it  will  not  destroy 
it."  Per  Best,  J.,  4  Barn.  5l  Aid.  53.  See  also  an  elaborate  note  on  this  point,  in  Mr.  MeC 
calf's  edition  of  Yelverton's  Rep.  67;  2  Phil.  Ev.  123  ;  5  Maole  5l  Selw.  130,  CImm  v.  fKssf* 
ore.] 

(6)  VaU^o  V.  WKeeUr,  I  Cowp.  143. 
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taken  in  a  case,  some  of  which  are  doubtful,  but  others  clear,  if  the  case 
can  be  decided  on  the  latter,  it  is  unnecessary  to  go  into  the  former.  I 
agree  with  my  Lord  that  there  is  in  this  case  no  possession  in  the  defendant, 
and  there  can  be  no  Hen,  unless  there  is  a  possession.  It  may  be  considered 
that  the  charterer  of  a  ship  is,  during  the  existence  of  the  charter-party,  to  all 
intents  and  purposes  the  owner  of  the  ship  :  the  bankrupt  had  put  these  goods 
on  board  in  that  character,  and  the  defendant  had  no  le^  right  to  resume  the 
possession  of  the  ship  until  the  goods  were  unloaded,  and  therefore  he  had  no 
light  to  detain  the  goods. 

Park,  J.  It  is  unnecessary,  for  the  reasons  assigned  by  my  Lord  Chief 
Justice,  for  me  here  to  enter  into  the  questions  made  at  the  bar.  The  first 
question  is,  then,  whether  the  defendant  had  any  possession  of  the  goods  1  for, 
it  he  had  no  possession,  he  had  no  lien.  On  the  first  day  of  the  argument  the 
judgment  of  Lee,  C.  J.,  in  the  case  of  Parish  v.  Crawford,  was  cited.  In 
James  t.  Jones  it  was  not  necessary  to  overrule  it  in  terms,  but  the  last-men- 
tioned judgment  is  wholly  inconsistent  with  the  former  case.  In  M(ickenzie 
▼.  Bowe,  Lord  Ellenborouoh  also,  on  consideration,  difiTers  from  Parish  ▼. 
Crawford,  In  a  subsequent  case,  Fraser  v.  Marsh,  the  point  was  not  the 
aame,  but  the  attention  of  the  court  was  called  to  Parish  v.  Crawford  and 
Mon     Jaimts  y.  Jones,  and  *the  court  decided  adversely  to  the  former  case ; 

-I  for  these  reasons  I  am  of  opinion  with  my  Lord  and  my  brother  Dallas, 
that  in  this  case  there  ought  to  be  Judgment  for  the  pkintifT.  (a)  {h) 

(a)  Burrough,  J.,  was  absent. 

(6)  [This  case  is  ffreaHf  shaken,  if  not  overturned.    See  2  Brod.'&  Btng.  410,  Ckriitie  v. 
Lewu,  2  Barn.  d&  AM.  503,  SaviUe  v.  Campiim,  4  lb.  638,  admitted  by  Parke,  arguendo.] 


AUSTEN  V.  HOWARD. 

[2  Marsh.  352,  S.  C] 

It  is  no  plea  in  debt  on  a  replevin  bond,  that  the  bond  purported  to  be  entered  into  by  two 
sureties,  but  is  executed  only  by  tne  defendant. 

Debt  by  the  phuntiff,  who  was  the  sheriff  of  Surry,  on  a  replevin  bond, 
which,  on  oyer,  purported  to  be  given  by  Bromley,  together  with  the  defend- 
ant and  Hyde  Brown,  jointly  and  severally,  to  the  plaintiff,  by  his  name  of 
office,  but  was  executed  by  the  defendant  and  Bromley  only.  The  defendant 
pleaded  that  W.  Stanton  had  distrained  the  goods  in  the  Irnnd  mentioned  for 
rent  due  to  him  from  Bromley ;  that  the  plaintiff  was  sheriff,  and  as  such,  on 
the  usual  complaint  and  application,  made  by  Bromley,  caused  deliverance  to 
be  made  to  Bromley  of  the  goods  distrained ;  and  on  that  occasion  Bromley, 
and  the  defendant  as  his  surety  in  that  behalf,  executed  that  bond  to  the  plain- 
tiff as  sheriff;  and  that  the  bond  was  executed  by  the  defendant  and  Bromley 
only,  and  not  by  Hyde  Brown,  or  any  other  person.  The  plaintiff  generally 
demurred. 

Lens,  Seijt.,  of  his  counsel,  was  stopped  by  the  court. 

Best,  Serjt.,  argued  in  support  of  the  plea,  that  replevin  bonds  were  wholly 
the  creatures  of  the  statute  1 1 G.  S,  c.  19,  s.  23,  which  enacts  that  «*  sheriffi  may 
^oan  <^d  *8hall,  in  every  replevin  of  a  distress  for  rent,  take  in  their  own 
-J  names  a  bond  from  the  plaintiff  and  two  responsible  sureties.'*  The 
word  ^  shall"  is  imperative,  and  the  bond  is  to  be  given  by  two  sureties,  and 
the  sheriff  is  neither  authorized  nor  required  to  take  a  bond  in  any  other  form. 
It  is  the  sheriff  himself  who  sues  here,  and  he  cannot  be  permitted  to  recover  on 
a  bond  which  he  has  taken  in  one  form,  when  the  statute  prescribes  another. 
2dly,  The  want  of  Brown's  execution  materially  varies  the  condition  of  the  obli 
gor,  for  if  the  bond  be  executed  by  both  sureties,  and  one  is  compeUed  to  pay 
the  whole,  he  may  sue  bis  companion  for  contribution,  which  benefit  here  the 
defendant  loses.     No  case  has  decided  that  such  abend  is  good. 

z2 
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GiBBs,  C.  J.,  preventing  Lens's  reply. — ^The  statute  of  WestmiMfter  has  pre- 
scribed fonns,  in  which  alone,  when  a  party  is  arrested,  the  sheriflT  shall  take  a 
bond  for  the  defendant's  appearance  at  the  return  of  the  writ ;  and  all  other 
bonds  are  taken  for  ease  and  favour.  But  replevin  is  not  within  that  statute. 
The  sheriff  was  always  enabled  to  replevy  goods,  taking  security  for  their 
return.  And  the  party  distraining  has  a  remedy  over  against  him,  for  taking 
insufficient  pledges :  and  the  stat,  19  G.  2,  c.  11,  s.  ^3,  gives  a  particular  bond; 
but  I  am  far  from  thinking  that  the  statute  avoids  the  power  the  sheriflT  had 
before  that  statute  to  take  security  for  the  return  of  the  goods,  if  judgment 
should  be  given  pro  retomo  habendo.  As  to  the  other  point  made  by  the 
defendant's  counsel,  that  there  can  be  no  action  for  contribution,  the  same 
objection  would  hold  in  the  case  of  every  bond  intended  to  be  joint,  which  is 
not  executed  by  all  parties ;  yet  I  will  venture  to  say,  such  a  plea  was  never 
heard  of.  Judgment  for  the  plaintiff,  (a) 

(a)  [See  2  Barn.  &  Aid.  431,  Pmin  el  al.  t.  Cooper  ;  17  Mass.  Rep.  591,  Boom  v.  Parker  H 
al.;  poet,  327,  Auiten  v.  Howard.] 


•JACKSON  r,  WICKES.  [•30 

[2  Marsh.  354,  S.  C] 

Where  a  plaintiflT  in  his  replication  aver^  a  record  of  the  same  court,  he  may  at  once  prey 
that  the  court  will  inspect  the  record,  without  giving  the  defendant  an  opportunity  to  rejoin 
by  traversing  the  record,  and  making  a  perfect  issue  between  the  parties. 

In  debt  on  a  bail  recognisance,  the  defendant  pleaded,  that  since  the  judg- 
ment against  the  principal,  no  capias  ad  satisfaciendum  had  been  sued  out 
against  the  principal,  and  duly  executed,  as,  according  to  law  and  the  imme- 
morial custom  of  this  court,  before  the  commencement  of  this  suit,  there  ought  to 
have  been.  The  plaintiflT  replied,  that  since  the  judgement  he  had  sued  out  a 
capias  ad  scUisfaciendum,  which  be  set  out,  as  by  the  said  writ  of  capias  ad 
satisfaciendum,  and  return  thereof  duly  returned  and  filed,  would  appear;  and 
that  he  was  ready  to  verify  bv  the  record,  and  prayed  that  the  record  of  the  writ, 
and  the  return  thereof,  might  be  seen  and  inspected  by  the  court  now  here. 
The  defendant  demurred,  assigning  for  cause,  that  the  rephcation  concluded 
with  a  prayer  that  the  record  might  be  inspected  by  the  court,  whereas  there 
was  no  issue  joined  between  the  parties,  whether  there  were  or  not  such  a 
record  remaining  in  the  court ;  and  that  the  replication  concluded,  as  if  there 
were  an  issue  joined,  whereas  no  issue  was  joined  :  and  that  the  plaintiff  had 
introduced  new  matter  by  setting  out  the  record  of  the  writ,  whereto  the  de- 
fendant must  plead  in  rejoinder  before  the  issue  could  be  perfect,  but  that  b^ 
the  conclusion  of  a  prayer  to  the  court  to  inspect  the  record,  the  defendant  was 
excluded  from  so  doing. 

Vaughan,  Serjt.,  in  support  of  the  demurrer. 

Pell,  Serjt.,  cantri,  was  relieved  by  the  court. 

•GiBBS,  C.  J.     The  defendant  has  the  full  benefit  of  every  possible     p^o| 
rejoinder  which  he  could  make,  for  a  day  must  be  given  to  inspect  the     <- 
record. 

Park,  J.  In  Creamer  v.  Wickett,  Carth.  517,(a)  the  pleadings  were  exactly 
similar  to  this,  and  the  pbuntiff*  prayed  the  record  might  be  inspected,  being, 
like  this,  a  record  of  the  same  court,  and  it  was  held  good :  and  the  like  in 
many  other  cases.  Judgment  for  the  plaintiff. 

(a)  S.  G.  1  Lord  Raym.  550,  ace. ;  and  see  Moor  t.  Bait  of  Garrett,  2  Salk.  566 ;  Dy. 
227  b,  228  a.  Some  other  points  relative  to  the  pleading  of  records  may  also,  doubtless,  be 
learned  from  the  cases  of  FUewood  ▼.  PopfieweU,  2  Wils.  66 ;  UnderkiU  v.  Deveretut,  2  Saund. 
72,  note;  Henderson  t.  WUky,  2  Term  Rep.  576;  Chandler  ▼.  Roberts,  1  Doug.  58;  Adme^ 
V.  Vernon,  3  Lev.  243 ;  Sandford  v.  Sogers,  Barnes,  161 ;  8.  C.  2  WUg,  118. 
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Earl  PITZWILLIAM  v.  MAXWELL. 
[2  Marab.  355,  S.  C] 

The  costs  in  a  feicned  issae  under  an  enclosare  act  which  contains  no  special  direction  as  to 
costs,  abide  toe  event,  \^j  the  statute  of  Glocester,  as  in  other  actions  of  a$9wm^iJt. 

Bt  a  local  and  personal  act,  52  G.  3,  c.  cxJiii.,  «*  for  draining^,  encloeing,  and 
improving  Borough  Fen  common  and  the  Four  Hundred  Acre  common,  in  the 
county  of  Northampton,  and  for  forming  the  same  into  a  parish,  to  he  called 
Newhorough ;  and  for  huilding  and  endowing  a  church  for  such  parish ;"  in 
*•  case  any  person  interested  shotild  he  dissatisfied,  he  might  have  the  matter 
of  any  claim  or  objection  tried  at  law,  and  for  that  purpose  might  cause  an 
action  to  be  brought  against  any  commissioner,  or  person  in  whose  favour  such 
,Ao-i  determination  should  *have  been  made  in  one  of  the  courts  at  West- 
^  minster;  the  verdict  or  verdicts  which  should  be  given  therein  should 
be  final,  binding  and  conclusive  upon  all  persons,  unless  the  court  should  set 
aside  such  verdict,  and  order  a  new  trial.  And  after  verdict  obtained  and 
not  set  aside,  the  commissioners  should  and  were  thereby  required  to  act  in 
conformity  thereto,  and  to  allow  or  disallow  the  claims  or  objections  thereby 
determined,  according  to  the  event  of  such  trial.  Earl  Fitzwilliam,  a  com- 
moner, was  plaintifif  m  a  feigned  issue,  whereby  he  denied  that  the  defendants, 
who  were  devisees  in  trust  of  the  esUtte  of  the  Marquis  of  Exeter,  were  seised 
in  fee  of  the  soil  of  the  commons,  they  being  entitled  by  the  act,  if  such  were 
their  title,  to  one  twentieth  part  of  the  commons  in  lieu  thereof.  Upon  the 
trial  at  the  last  Northampton  assizes  a  verdict  i\'as  found  for  the  deft^ndantd. 
The  prothonotarv  taxed  the  defendants'  costs  for  them  at  600/.,  holding  that 
the  costs  followed  the  verdict,  though  the  act  was  silent  respecting  costs. 

Z€n«,  Seijt.,  now  moved  that  the  prothonotary  might  review  his  taxation 
and  disallow  the  plaintifi**s  costs,  upon  the  ground  that,  inasmuch  as  this  sta- 
tute was  subsequent  to  the  statute  of  Glocester,  no  costs  could  be  given  by  that 
statute ;  and  that  no  judgment  could  be  entered  up,  or  at  least  none  was  ne- 
cessarVf  because  the  act  directed  that  the  verdict  was  conclusively  to  guide  the 
commissioners. 

GiBBS,  C.  J.  Will  not  these  costs  spring  out  of  the  statute  of  Glocester  T  In 
our  view  of  the  case,  we  cannot  look  to  the  circumstance  of  the  action  being  on 
a  feigned  issue :  all  we  can  look  to  is,  that  it  is  an  action  on  a  wager,  and  the 
costs  follow  of  course.  The  verdict  may  be  a  sufficient  guide  to  the  commis- 
^Ao--i  sioners,  but  *the  plaintiff  recovers  nominal  damages,  and  is  entitled  to 
-J  enter  up  judgment  in  this,  as  well  as  in  any  other  action.  On  the 
plaintifTs  view  of  the  subject,  the  judgment  would  be  erroneous.  We  can  see 
no  ground  to  give  even  a  rule  nm  for  it.  Rule  refused. 


DEVAYNES  v.  BOYS. 

[2  Marsh.  356.  S.  C] 

In  an  action  against  a  magistrate  for  assault  and  false  imprisonment,  after  the  general  issue 
pleaded  ihe  court  will  permit  the  defendant  to  withdraw  his  plea  and  pay  money  into  court, 
pleading  de  mom. 

This  was  an  action  for  assault  and  fake  imprisonment,  brought  against  the 
defendant,  who  was  a  magistrate  of  the  Cinque  Ports.  The  declaration  was 
of  last  Hilary  term,  and  the  general  issue  was  pleaded  in  the  same  term.  The 
issue  was  delivered  in  Hilary  vacation  with  notice  of  trial.  The  statute  24  G. 
2,  c.  44,  s.  4,  gives  a  magistrate  who  is  a  defendant,  power,  if  he  has  neglected 
to  tender  amends  before  action  brought,  to  pay  into  court  at  any  time  before 
>  joined,  such  sum  of  money  as  he  shall  think  fit. 
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Best,  Serjt.t  luid  on  a  former  day  obtained  a  rule  nisi  to  withdraw  the  de- 
fendant's plea  pleaded,  upon  payment  of  all  costs  subsequent  to  the  time  of 
pleading,  and  to  plead  the  same  de  novo,  accompanied  with  a  payment  into 
court  of  the  money  which  the  defendant  wished  to  tender. 

Shepherd^  Solicitor-General,  showed  cause  against  this  rule. 

Best,  in  support  of  the  rule,  urged  that  although  in  this  case  by  common 
law  the  defendant  could  neither  *make  a  tender  before  action  brought,  ^^^^m 
nor  pay  money  into  court  after  action  brought ;  yet,  since  by  the  stat.  ^ 
24  G.  2y  the  legislature  gives  a  new  tender  before  action  brought,  and  permits 
the  money  to  be  paid  into  court  before  issue  joined,  there  is  me  same  reason 
here,  as  there  is  in  cases  where  tender  and  payment  into  court  are  by  common 
law,  that  if  it  is  requisite  to  pay  money  into  court  after  plea  pleaded,  the  court 
should  permit  it  to  be  done,  as  io  cases  at  common  law,  through  the  medium 
of  their  permission  to  withdraw  the  plea  of  the  geneml  issue,  and  to  pay  money 
into  court,  pleading  de  fiovo.  The  court  for  a  moment  doubted,  whether,  in  a 
case  where  the  court  should  give  leave  to  unjoin  an  issue  joined  in  Hilary 
term,  the  new  issue,  when  joined,  would  be  an  issue  joined  as  of  Hilary  term, 
or  of  this  present  term.  In  the  former  case  the  indulgence  could  not  be 
granted.  But  having  satisfied  themselves  on  that  point,  they  held,  that  though 
It  was  not  in  their  power  to  enable  a  defendant  to  pay  money  into  court  after 
issue  joined,  t.  e.  not  after  issue  was  eftectually  joined,  yet  it  was  in  the  power 
of  the  court  to  rescind  that  which  the  defendant  had  hastily  and  inadvertently 
done,  and  to  send  the  parties  back  to  an  earlier  stage  of  the  cause,  when  they 
might  plead  again,  and  pay  the  money  into  court,  and  join  issue  on  the  plea. 
The  court  therefore  might  grant  this  motion.  Rule  absolute. 


•DENN  on  the  demise  of  B.  RICHARDSON  v.  HOOD  and  Others.    [•35 

[9  Mu-Bh.  359,  S.  C] 

Devise  of  all  my  estate,  real  and  personal  whatsoever,  that  is  to  say,  my  land,  houses,  and  all 
other  buildings,  situate  at  S.  on  my  estate,  and  likewise  all  my  household  furniture  and 
stock  in  trade,  carries  a  fee  in  the  lands  at  S. 

On  the  trial  of  this  ejectment  before  Thomson,  C.  B.,  at  the  York  Lent 
assizes,  1816,  a  verdict  was  taken  for  the  plaintiflT,  subject  to  a  case,  which  in 
substance  stated,  that  Richardson,  being  seised  in  fee,  devised  to  his  wife, 
Hannah  Richardson,  all  his  real  and  personal  estates  whatsoever,  that  is  to  say, 
his  land,  houses,  and  all  other  buildings,  situated  at  Stamford  Bridge,  in  the 
county  of  York,  upon  his  estate,  and  likewise  all  his  household  furniture,  and 
stock  in  trade,  unto  the  said  Hannah  Richardson.  The  testator  had  no  other 
real  estate  than  at  Stamford  Bridge ;  he  had  debts  owin^  to  him,  and  those, 

S ether  with  his  furniture  and  stock  in  trade,  constituted  his  personal  estate, 
e  lessor  of  the  phuntiflT  was  the  only  son  and  heir-at-law  of  the  testator ; 
Hannah  Richardson,  who  had  survived  the  testator,  was  lately  dead,  having 
by  her  will  disposed  of  all  her  real  estates  at  Stamford  Bridge  aforesaid,  and 
the  defendants  were  the  devisees  under  her  will,  and  tenants  in  possession. 
The  question  for  the  court  was  whether  Hannah  Richardson  had  acquired  by 
the  will  of  T.  Richardson  an  estate  in  fee,  or  for  life,  in  the  real  estate  thereby 
given.  If  in  fee,  a  nonsuit  was  to  be  entered ;  if  for  life,  the  verdict  was  to 
stand. 

Lens,  Serjt.,  for  the  plaintiff,  argued,  that  though  <'all  the  testator's  real  and 
personal  estate'*  was  abundantly  sufficient  to  pass  a  fee,  yet  that  the  testator 
had  himself  restrained  the  woras  from  carrying  that  meaning,  by  his  own 
explanation,  which  showed  that  he  used  them  only  as  words  of  local  descrip- 
tion. This  case  was  distinguishable  from  Boe  on  demise  of  Child  *r,  r«QA 
WHght.  7  East,  259.  In  Barry  y.  Edgeworth,  1  Eq.  Gas.  Abr.  178,  pi.     L  -^ 
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I89  S.  C.  2  P.  Wms.  623,  the  Master  of  the  RoUn  thought  that  in  a  devise  of 
the  testatrix's  estate  and  lands  in  C,  the  word  *' lands"  was  descriptive  of  the 
locality,  and  tne  words  «•  all  my  estate"  of  the  interest,  from  which  it  might  he 
inferred,  that  if  the  word  lands  had  not  heen  there  used,  in  contradistinction  to 
the  word  estate,  ail  her  estate  at  G.  would  only  have  been  descriptive  of  the 
subject,  not  of  the  interest  devised.  In  the  Touch8tone,(a)  it  is  laid  down 
that  Verba  poaieriora  propter  eertiitulinem  addita^  ad  priora^  qua  ceriitudine 
indigent  aunt  referenda.  The  hitter  words  here  axe  therefore  to  be  consi-* 
dered  as  substituted  for  the  former.     Doe  on  demise  of  Bates  v.  Clayton^ 

8  East,  141,  was  a  very  complicated  case,  and  perhaps  has  uttle  bearing  on  this ; 
but  it  was  there  held  that  the  word  estate  did  not  carry  a  fee,  where,  by  other 
antecedent  words,  it  appeared  to  be  restricted  to  locality.  The  word  estate  is 
not  here  applied  as  it  was  in  Holdfast  an  the  demise  of  Cowper  v.  Marten^ 
1  Term  Rep.  411,  where  '^my  estate  at  Bray  wick"  was  neld  to  carry  a  fee. 

Shepherd^  SoUcitor-Qeneral,  denied  that  here  was  any  substitution  of  the 
latter  words  for  the  former.     He  was  stopped  by  the  court. 

GiBBs,  C.  J.  After  the  cases  which  have  been  recently  decided  on  this 
question,  it  is  unnecessary  to  hear  the  defendant's  arguments.  It  is  true,  that 
formerly  these  words  would  have  received  a  narrower  construction  than 
we  at  this  day  put  on  them.  It  is  true,  that  formerly,  if  the  word  estate  were 
accompanied  by  words  v/hich  pointed  at  locality,  it  would  not  have  been 
*3T1  *^^^  ^^  carry  a  fee ;  but  later  cases,  decided  on  the  apparent  or  very  pro- 
^  bable  intent  of  the  testator,  have  held,  that  the  word  estate  would  pass  a 
fee,  notwithstanding  that  there  were  words  of  locality  joined  with  it.  One  of 
the  first  was  that  cited,  of  '*  my  estate  at  Bray  wick."  So,  that  devise  in  Doe  on 
demise  of  Child  v.  Wright,  S  Term  Rep.  64,  ''all  my  estate,  freehold  and 
copyhold,  lyinff  and  being  in  Ellington  in  Huntingdonshire ;"  no  case  could  be 
stronger  than  that  for  the  inference  that  the  testator  wvis  pointing  out  only  the 
local  situation ;  but  the  court  held  that  he  meant  by  ''estate,"  the  quantity  of  inte- 
rest he  meant  to  convey,  and  by  the  words  at  Ellington,  the  description  which 
was  to  identify  the  lands.  So  here,  by  "  all  my  estate,"  the  testator  means, 
according  to  the  doctrine  of  the  late  cases,  to  designate  the  quantum  of  inte- 
rest ;  and  lest  the  parties  should  not  know  where  to  find  the  property,  he  adds 
the  local  description  :  my  land  is  at  Stamford  Bridge  in  Yorkshire,  my  houses 
are  on  the  land,  and  my  furniture  is  in  the  houses.  I  think,  therefore,  there 
IS  no  ground  to  hoU  that  these  words  passed  less  than  a  fee.  The  other  three 
judges  concurring.  Judgment  for  the  defendant.  (6) 

(a)  Shepherd's  Touchstone,  tit.  Orant,^,  253,  6th  ed. 

(6)  [Sea  1  Wash.  Rep  96,  K9Mon  v.  Af  Roberts  ;  1  Csil,  127  D(nu$  v.  MUler  ;  3  lb.  306, 
WaiBOH  V.  PoweU  :  4  Dav  368,  Hungerford  v.  Anderson  ;  6  Johns.  185,  Jackson  v.  Merrill ; 

9  Cranch,  97,  Lambert's  Lessee  ▼.  Faine.] 


NEILSON,  Ex  parte. 

On  a  motion  for  the  dischaige  of  an  insolvent  debtor  under  the  statute  48  G.  3,  c.  123,  s.  1, 
the  rule  is  in  the  first  instance  only  a  rule  nisL 

Heywood,  Seijt.,  moved  for  an  order  to  discharge  the  defendant  Neilson  out 
of  the  custody  of  the  sheriffof  London,  under  the  stat.  48  G.  3,  c.  123,  s.  1,  which 
Ag-|  enacts,  that.  «*all  persons  in  execuita  upon  any  judgment,  *in  what* 
J  soever  court  the  same  may  have  heen  ohtained,  for  any  debt  or  damages 
not  exceeding  the  sum  of  20/.  exclusive  of  the  costs,  recovered  by  such  judgment, 
and  who  shall  have  lain  in  prison  for  the  space  of  twelve  successive  calendar 
months  next  before  the  time  of  their  application,  shall,  upon  appHcation  for  that 
purpose,  in  term-time,  made  to  some  one  of  his  majesty's  superior  courts  of 
record  at  Westminster,  to  the  satisfaction  of  such  court,  be  forthwith  discharged 
tut  of  custody  as  to  such  execution,  by  the  rule  or  order  of  such  court.  He  pro* 
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duced  an  affidavit  of  the  prisoner,  that  his  debt  was  under  Ml.f  and  that  he  hai 
been  twelve  calendar  months  in  pri8on/(or  which  fact  he  also  produced  a  certi- 
ficate from  the  sheriff,)  and  had  given  the  plaintiff  notice  of  the  present  motion. 
It  did  not  appear  that  it  was  to  be  a  rule  to  show  cause,  for  the  statute  says,  that 
he  shall  forthwith  be  discharged  by  the  order  of  the  court,  provided  the  applica-^ 
tion  be  to  the  satisfaction  of  the  court. 

Per  Curiam,  We  have  given  more  consideration  than  we  otherwise  should 
have  done  to  a  case  of  this  sort,  because  we  always  wish  to  be  more  particularly 
careful  in  the  case  of  prisoners.  We  had  not,  from  the  first,  a  particle  of  doubt, 
that  this  ought  to  be  a  rule  to  show  cause ;  in  addition  to  the  other  reasons  which 
weighed  with  us,  we  now  learn,  that  from  the  time  when  this  act  passed,  Tand 
applications  under  it  were  not  unfrequent  until  the  late  act  cave  prisoners  their 
liberation  after  three  months'  imprisonment,)  upon  every  application  made  in  this 
court,  under  this  act,  a  rule  nisi  only  has  been  granted  in  the  first  instance. 

Rule  nifi. 


•GROSE  V.  WEST  and  Others.  ["^9 

PrtmA  facie  the  presamption  is,  that  a  strip  of  land  lyiog  betwean  a  highway  and  the  adjoinii^ 
encloeare,  is,  as  well  as  the  soil  of  the  highway  ad  medium  JUum  vim,  the  property  of  the 
enclosure.  But  if  the  strip  of  land  communicaie  with  open  commons  or  other  larger  por« 
tions  of  land,  the  presumption  is  either  done  away,  or  considerably  narrowed,  for  the  evi- 
dence of  ownership  which  applies  to  the  larger  portions,  appbes  also  to  the  narrow  atrip 
which  communlcateB  with  them. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plaintifPs 
close,  called  Penpont  Down,  and  taking  away  five  hundred  loads  of  soil.  Upon 
the  trial  of  the  cause  at  the  Launceston  Spnng  assizes,  1816,  before  Park,  J., 
it  appeared  that  the  plaintiff  was  the  owner  and  occupier  of  a  farm  called  Pen- 
pont Barton,  whereof  a  tract  of  land  called  Penpont  Down  had  immemorially 
been  a  part ;  this  down  abutted  on  the  boundary  hedge  of  the  defendant's  farm, 
called  the  Tregildas  estate  ;  and  a  turnpike  road,  which  had  been  made  about 
twenty-four  years  since,  passed  from  east  to  west,  over  the  down,  in  a  direc- 
tion parallel  to  and  a  few  yards  distant  from  the  boundary  hedge  of  the  Tregil- 
das estate,  so  that  a  narrow  strip  of  land,  abutting  on  the  hedge,  and  extend- 
ing in  length  the  whole  length  of  the  down,  was  marked  off  by  the  road  from 
the  residue  of  the  down  ;  before  this  turnpike  was  made,  the  road  had  described 
an  arc,  of  which  the  Tregildas  hed<re  was  the  chord,  so  that  the  space  of  land 
intercepted  between  the  road  and  the  Tregildas  hedge  was  then  much  larger 
than  it  now  was.  At  the  points  where  the  road  entered  and  where  it  quitted 
the  down,  there  were,  and  long  had  been,  gates,  erected  and  maintained  by  the 
plaintiff  and  those  whose  estate  he  had,  to  keep  the  Penpont  cattle  within  the 
down,  and  to  exclude  others  from  it.  The  occupier  of  Penpont  Barton  had 
not  only  had  the  exclusive  pasturage  of  the  down,  as  well  on  the  one  side  of  the 
road  as  on  the  other,  but  had  also,  as  long  as  could  be  remembered,  particukirly 
availed  himself  of  the  valuable  shelter  afforded  by  the  hedge  of  the  Tregildas 
estate  to  fodder  *his  cattle  close  under  it,  during  winter,  on  the  inter-  t-^aq 
cepted  strip  of  land.  The  occupiers  of  Penpont  Barton  had  also,  for  the  ^ 
space  of  fifly  years  and  more,  spread  their  straw  in  the  highway  on  Penpont 
Down,  to  be  trampled  into  muck,  and  had  again  collected  the  mud  and  straw  from 
the  road  into  heaps  at  the  side,  somte  part  on  the  side  next  the  Tregildas  hedge, 
and  some  part  on  the  other  side,  and  had  again  carried  it  away  and  applied  it 
as  manure  upon  other  parts  of  Penpont  Barton,  which  acts  the  occupiere  of  the 
Tregildas  estate  had  frequently  witnessed,  but  never  interrupted.  The  plain- 
tiff also  proved  declarations  by  a  former  owner  of  the  Tregildas  estate,  that 
the  intercepted  strip  of  land  was  not  his,  but  the  property  of  the  owners  of 
Penpont  Down.  The  defendants  had  recently  taken  away  from  the  side  of  the 
road  a  large  quantity  of  soil  and  mj^  which  the  plaintiff  had  scraped  together. 
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and  turf  and  earth  due  from  the  intercepted  strip  of  land,  and  apph'ed  it  as 
manure  on  the  Tregildas  estate.  The  defendants  proved  that  the  owners  of 
the  Tregildas  estate  had  frequently  cut  turf  on  the  strip  of  land  in  question, 
and  had  therewith  repaired  Tregildas  hedge,  adjoining  thereto,  and  also,  that 
the  surveyors  of  the  highways  had  of  late  years  sometimes  scraped  up  the 
mud  from  the  road,  on  the  one  side  and  on  the  other,  and  had  given  notices  to 
the  defendants,  requiring  them  to  remove  that  part  of  it  which  lay  on  the  side 
of  the  road  nearest  to  the  Tregildas  estate,  and  that  the  defendants  also  had 
spread  straw  in  the  road,  for  the  purpose  of  heing  trodden  into  muck,  and, 
after  mixing  it  with  mud  from  the  road-side,  had  carried  it  back  and  employed 
it  as  manure  on  the  Tregildas  estate.  The  jury,  contrary  to  the  inclination 
of  Park,  J.,  found  a  verdict  for  the  defendants. 

*411         *I^^n8$  Serjt.,  in  Easter  term,  obtained  a  nlle  visi  to  set  aside  the 
-I     Terdict  and  have  a  new  trial,  against  which 

Pelif  Serjt.,  now  showed  cause  :  he  relied  on  the  fact  that  materials  had 
been  taken  for  repairing  the  Tregildas  hedge,  and  on  the  repeated  acts  of  own- 
ership of  the  defendants  in  taking  manure  from  the  road  without  interruption, 
in  presence  of  occupiers  of  Penpont  Down,  who  had  an  interest  to  dispute  it ; 
and  on  the  iudement  of  the  surveyors  of  the  highway,  whereby  they  had 
awarded  to  the  defendants  the  mud  on  the  side  next  to  the  Tregildas  estate  ; 
but  he  principally  relied  on  the  rule  of  presumption,  that  the  owner  of  enclosed 
land  abutting  on  a  highway,  or  on  small  strips  of  waste  land  lying  between 
his  close  and  a  highway,  is  also  seised  of  the  soil  and  freehold  of  those  inter- 
mediate strips  of  waste,  and  of  the  road,  as  far  forth  as  the  central  line  of  the 
highway,  and  this,  he  urged,  was  conclusive  of  the  question,  that  the  land  from 
Tregildas  hedge  to  the  middle  of  the  highway,  along  the  whole  length  of  Pen- 
pont Down,  was  the  soil  and  freehold  of  the  defendants. 

Zenst  in  support  of  his  rule,  was  stopped  by  the  Court. 

GiBBs,  C.  J.  The  defendants'  counsel  has  correctly  stated  the  law.  PrimA 
facie  the  presumption  is,  that  a  strip  of  land  iving  between  a  highway  and  the 
adjoining  close,  belongs  to  the  owner  of  the  clo^ ;  as  the  presumption  also  is. 
that  the  highway  itself,  ad  medium  JUum  vta?,'  does.(a]  But  the  presump- 
tion is  to  be  confined  to  that  extent ;  for  if  the  narrow  strip  be  contiguous  to  or 
communicate  with  open  commons,  or  larger  portions  of  land,  the  presumption 
*421  ^^  cither  done  away,  *or  considerably  narrowed ;  for  the  evidence  of 
^  ownership  which  applies  to  the  larger  portions,  appUes  also  to  the  nar- 
row strip  which  communicates  with  them.  This  strip  does  communicate  with 
Penpont  Down.  The  acts  of  ownership  on  which  the  defendants*  counsel 
reUes  are  the  taking  materials  for  repairing  the  fence  of  his  field,  which  has 
been  immemorially  or  anciently  enclosed,  and  abuts  on  Penpont  Down.  He, 
therefore,  may  have  had  a  prescriptive  right  to  take  soil  there  for  repairing  his 
fence,  and  those  acts  may  be  attributable  to  that  prescriptive  right,  and  not  to 
ownership.  I  am  aware  that  there  is  other  evidence,  viz.,  that  the  surveyor  of 
the  highways  has  for  ten  or  twelve  years  past  gathered  up  the  dirt  of  the  road, 
and  that  the  defendant  has  had  it ;  but  that  is  of  modem  usage  only.  But  mark 
what  a  strong  case  the  plaintiff  has ;  this  strip  of  land  communicates  at  each 
end  with  other  parts  of  the  plaintiff's  farm,  and  he  meated  his  cattle  close  up 
under  Tregildas  hedge ;  and  that,  not  once,  but  continually ;  for  it  is  not  pre- 
tended that  this  user  is  ascribable  to  any  right  of  common.  In  addition  to  this, 
there  is  a  conversation  by  a  former  owner  of  Tregildas  estate,  admitting  that 
the  land  is  not  his,  and  wishing  he  had  had  it.  It  is  true  that  the  value  of  the 
fee«imple  may  be  small,  but  the  relative  value  may  be  considerable,  and  the  pro* 
perty  taken  appean  to  have  been  worth  4(M.  or  60/.,  and  therefore  is  not  within 

(a)  [See 6  Mass.  Rep.  4M»  Ferity  y.  Chandler:  7  lb.  4g6,  King  ▼.  King  ;  2 lb.  127,  Com 
monweaUh  ▼.  Pettre  ;  4  lb.  589,  Clapet  at.  y.  MtNeU  ;  1  Conn.  Rep.  1^,  Petk  y.  Smith  . 
15  Johns.  447,  /adfcfOfi  v.  Hathaway  ;  13  Mass.  Rep.  256,  Alden  v.  Murdcek,} 
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the  rale  of  this  court :  that  it  is  of  too  little  value  for  a  new  trial.  Under  these 
circumstances,  I  will  say  no  more  of  the  case,  than  that  it  is  a  case  unfit  for  the 
plaintiff  to  be  concluded  by  this  verdict,  and  that  therefore  there  ought  jto  be  a 
new  trial  on  payment  of  costs. 

Park,  J.  The  case  is  of  the  more  importance,  because  the  plaintiff's  gate  opens 
on  the  very  spot  in  'question,  so  that  if  the  verdict  stands,  the  plaintiff  rm±-i 
will  have  a  difficulty  in  getting  in  and  out  of  his  own  close.  ^ 

Rule  absolute. 


HART,  qui  tarn,  i^.  DRAPER. 
[2  M«nh.  356,  8.  C] 

Where  a  defendant,  conaenting  to  a  judge's  order,  obtains  a  benefit  under  it,  the  court  will, 
upon  the  order  beins  afterwards  made  a  rule  of  court,  enforce  by  attachment  the  defendant's 
performance  of  such  terms  of  the  rule  as  aia  beneficial  to  the  plaintiiTor  to  the  crown  in  a 
fui  tam  action. 

Ths  plaintiff  having  declared  against  the  defendant  on  the  statute  of  usury, 
12  Ann.,  for  penalties  amounting  to  20,445/.,  and  the  cause  being  ripe  for  trial  at 
the  Chelmsford  Spring  assizes,  18 10,  the  plaintiff  forbore  to  enter  the  cause  for 
trial,  upon  the  defendant  consenting  to  a  judge's  order,  whereby  it  was  ordered, 
that  the  defendant  should,  within  the  first  four  days  of  the  next  Easter  term,  con- 
sent to  a  motion  for  compounding  the  action  upon  payment  of  2000/.  penahies. 
and  150/.  costs,  one  half  thereof  to  the  king,  and  the  other  half  to  the  plaintiff; 
and  that  the  defendant  should,  within  the  first  four  days  of  the  ensuing  Easter 
term,  pay  the  king's  moiety  into  court,  to  warrant  the  motion ;  and  if  the  motion 
were  refused,  should  give  judgment  of  Trinity  term,  and  the  cause  to  be  tried 
at  the  ensuing  summer  assizes.  The  trial  was  postponed ;  in  the  next  term  the 
defendant  did  not  make  good  his  payment,  having  drawn  the  plaintiff  into  a 
subsequent  agreement,  fraudulent  as  against  the  crown,  to  wave  the  former 
agreement,  and  to  accept,  as  the  terms  of  compromise,  the  sum  of  175/.  for  him- 
self, and  the  Uke  sum  of  175/.  to  be  paid  to  the  crown.  The  court,  upon  the 
application  of  Best^  Serjt.,  for  the  plaintiff,  with  the  consent  of  the  attorney-gene- 
ral, when  three  weeks  of  the  term  had  expired,  made  the  judge's  order  a  rule 
of  court,  and  Best  had  subsquently  obtained  a  rule  nisi  for  an  attachment,  for 
disobedience  to  this  rule. 

*Onsiow,  Sent.,  now  showed  cause  against  this  rule,  upon  affidavits  p^^ 
exculpatory  of  the  usury,  whence  he  inferred,  that,  the  crown  having  no  ^ 
real  interest  in  the  penalties,  the  second  agreement  might  be  permitted  to  take 
effect ;  at  all  events,  the  non-compliance  with  the  first  agreement  was  no  contempt 
of  the  court,  inasmuch  as  no  rule  of  court  subsisted,  for  paying  the  moneys  agreed 
on  within  the  stipulated  time,  until  nineteen  days  after  that  time  had  expired : 
and  the  defendant  bad  a  good  defence  to  the  action. 

GiBBs,  C.  J.  This  cause  being  ripe  for  trial  at  the  spring  assizes,  if  it  had 
been  tried,  and  a  verdict  had  passed  for  the  plaintiff,  the  ju£ment  would  have 
been  complete  in  E^tcr  term ;  to  avoid  that  trial  the  plaintiff  gav^  this  consent, 
whereby  the  trial  is  put  off,  and  the  plaintiff  obtains  the  fruit  of  the  compromise 
in  the  delay  which  takes  place.  Application  is  made  to  the  defendant  to  consent 
to  such  order  as  he  has  here  engaged  to  consent  to,  and  he  refuses  ;  whereby 
the  plaintiff  is  thrnwn  over  to  the  assizes  after  Trinity  term.  The  defendant 
takes  to  himself  the  benefit  of  that  which  he  bargained  for,  and  he  now,  by  with- 
holding his  consent,  refuses  to  pay  the  price  of  it.  It  does  not  appear  to  me 
that  there  is  any  ground  for  resisting  the  attachment, therefore  the  rule  must  be 
made  absolute. 

Best  and  Copley,  Serjts.,  ih  support  of  the  rule. 
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•46]  '(IN  THE  EXCHEQUER  CHAMBER.) 

BEATSON  and  Others  v.  RUSHFORTH. 
[2  Marsh.  363,  S.  C] 

In  an  action  against  the  hundred  on  the  stat.  41  G.  3,  c.  24,  and  1  G.  1,  st.  2,  c.  5,  to  lecorer 
the  damage  sustained  by  the  demolishing  milts  by  persons  unlawfiilly,  riotously,  and  tumul- 
tnonsly  assembled,  it  is  not  necessary  to  aver  that  the  demolishing  was  felonious. 

Ad  actioD  against  the  hundred  for  demolishing  a  milli  may  be  brought  more  than  twelve 
months  alter  the  demolishing. 

This  was  a  writ  of  error  brought  to  reverse  a  judgment  of  the  Court  of  Exche* 
oner  pronounced  for  the  plainti^  below,  in  an  action  against  the  hundred,  upon  a 
declaration  founded  on  the  stat.  41  G.  d,  c.  24,  and  which  stated  that  after  18th 
April,  1801, (a)  at  the  parish  of  Hahfax,  in  the  hundred  of  Aggbrigg  and  Mor* 
ley,  in  the  county  of  York,  divers  persons,  to  the  number  of  twelve  and  more, 
being  unlawfully,  riotously,  and  tumultuously  assembled  together,  to  the  dis- 
turbance of  the  public  peace,  did  unlawfully,  tumultuously,  and  with  force  de- 
molish in  part  a  certain  water-mill  of  the  pkintiflf  below,  situate  in  the  parish, 
hundred,  and  county  aforesaid,  to  wit,  the  walls,  doors,  windows,  window-framest 
locks,  and  hasps  amxed  and  belonging  thereto,  and  parts  of  the  said  water-mill 
*461     ^^  ^^^  plaintiff  *below,  and  certain  works,  to  wit,  certain  shears  and 

^  frames,  to  wit,  20  shears,  20  frames,  20  machines,  and  20  straps,  of  the 
plaintiff  below,  belonging  to  the  said  water-mill,  of  great  value,  to  wit  500/.,  in 
contempt  of  the  king,  to  the  damage  of  the  plaintiff  below,  to  wit,  to  the  amount 
of  500/.,  and  against  the  form  of  the  statute,  whereof  the  defendants  below,  who 
then  and  still  were  four  of  the  inhabitants  of  that  hundred,  had  notice,  whereby, 
and  by  force  of  the  statutes,  an  action  had  accrued  to  the  plaintiff  below,  being 
the  person  injured  and  damaged  thereby,  to  recover  against  the  defendants  below, 
being  then  and  still  inhabitants  of  that  hundred,  the  damages  by  him  sustained 
by  so  demolishing  in  part  the  said  water-mill,  and  the  works  thereto  belonging. 
All  the  other  counts  stated  the  demolishing  in  the  same  phrase.  After  verdict 
and  judgment  for  the  plaintiff  below,  the  plaintifis  in  error  assigned  for  error, 
that  it  was  not  alleged  that  the  persons  mentioned  to  have  been  unlawfully, 
riotously,  and  tumultuously  assembled,  did  *'  feloniously"  demolish  in  any  part 
the  said  water-mill  and  preniises,  nor  that  they  did  or  committed  any  felonious 
act  or  ofience  in  respect  of  the  premises. 

Scarlett,  for  the  plaintifis  in  error.  The  statute  41  G.  3,  c.  24,  recites  the 
statutes  9  G.  8,  c.  29,  and  1  G.  1,  stat.  2,  c.  5,  and  directs  that  the  damages 
may  be  sued  for  in  the  manner  provided  by  the  last-mentioned  act.  This 
action  must  therefore  be  governed  by  the  same  rules  which  govern  an  action 
brought  upon  that  statute.  It  was  held  in  JReid  v.  Clarke,  1  Term  Rep.  496, 
that  in  an  action  on  that  statute  the  plaintiff  cannot  recover,  unless  the  pulling 
down  be  done  under  circumstances  which  make  the  act  amount  to  felony 

(s)  It  was  stated  by  Richardson,  that  the  principal  question  which  had  been  made  in  xYk 
cause  in  the  court  below,  had  been,  whether  the  8th  section  of  the  statute  1  G.  1.  c.  5,  to  whick 
the  Slat.  41  G.  3,  c.  24,  giving  this  action  minst  the  hundred,  refers,  and  which  provides  that 
no  person  *<  shall  be  prosecuted  by  virtue  oithat  act,  (1  G.  1,)  for  any  ofience  or  offences  com- 
mitted contrary  to  the  same,  unless  such  prosecution  be  commenced  within  twelve  months 
a^r  the  o&nce  committed,"  prescribes  the  same  period  for  the  limitation  of  actions  to  b« 
brought  sgainst  the  hundred  by  virtue  of  the  6th  section  of  1  G.  1,  which  directs,  that  the 
damage  ^all  be  raised  and  levied  in  such  manner  and  form,  and  by  such  ways  and  means,  as 
•re  provided  by  the  statute  27  Elis.  c.  13.  The  declaration  in  Hyde  v.  Cogan,  Doug.  699,(1) 
stated  the  pulling  down  to  have  been  within  twelve  months.  And  the  Court  of  Eichequer 
had  bdden  that  the  8th  section  did  not  so  apply.  But  he  said,  this  question  did  not  ansa  on 
the  pneenc  leoora. 

(1)  And  see  Aid.  700,  n.l. 
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and  inasmuch  as  it  is  necessary  to  aver  every  thing  on  the  record,  *which    r-^^j 
is  indispensable  to  the  plaintiff's  recovery ;  it  therefore  ought  to  be     *- 
averred  that  the  demolishing  was  felonious. 

Richardson^  for  the  defendant  in  error,  was  stopped  by  the  court. 

Lord  Ellenborough,  C.  J.  The  same  circumstances  constitute  a  felony, 
which  constitute  a  claim  to  reimbursement  by  the  hundred  in  a  civil  action ; 
but  the  statute  does  not  say  that  the  felonious  pulling  down  shall  be  necessary 
to  raise  the  claim.  In  the  case  of  The  King  v.  Judd,  2  Term  Rep.  255,  it 
was  held  unnecessary  to  state  in  a  warrant  of  commitment,  that  the  act  was 
done  feloniously,  if  the  facts  set  out  showed  a  felony.  In  the  case  of  7%e 
King  V.  Cogan,  Doug.  699,  the  declaration  does  not  use  the  word  feloniously. 
Those  circumstances  must  have  been  proved  at  the  trial,  which  were  common 
alike  to  a  charge  of  felony,  and  to  a  cause  of  action  against  the  hundred. 

Judgment  affitmed.(a) 

(a)  It  is  not  necessary  to  aver  or  prove,  that  twelve  persons  were  assembled  at  the  riotoosly 
demolishing.    Friukii  v.  WtddroHy  5  Term  Rep.  14. 


HAGGETT  v.  ARGENT. 

[2  Marsh.  365,  S.  C] 

The  defendant's  bail  were  permitted  to  appear  by  their  own  attomev  and  justify,  where  the 
defendant's  attorney  refused  toiniftruct  counsel  to  move  for  them  to  justify. 

The  defendant's  attorney  had  given  notice  that  the  bail  would  justify  on  the 
24th  of  June,  which  being  a  dies  non  juridicus,  the  bail  omitted  to  attend  then, 
but  attended  on  the  25th,  when  Vaughan,  Serjt.,  for  the  defendant,  obtained 
two  days'  time  for  the  bail  to  justify,  ♦which  time  being  expired,  they  p^-g 
now  appeared  in  court.  The  defendant's  attorney  refused  to  instruct  L 
counsel  to  move  that  the  bail  might  justify,  unless  they  would  previously  pay 
him  the  defendant's  costs  up  to  the  present  time.  This  they  declined  to  do, 
and  Copley,  Serjt.,  hereupon  moved  that  the  bail  might  appear  by  their  own 
attorney  and  justify,  to  prevent  an  assignment  of  the  bail-bond  from  being  taken. 

Vaughan,  on  behalf  of  the  defendant,  opposed  this  application,  upon  the 
ground  that  the  bail  could  not  be  heard,  inasmuch  as  they  were  not  yet  in 
court :  they  sought  to  increase  the  costs  against  the  defendant,  by  continuing 
the  action,  when  they  had  it  in  their  power  to  protect  themselves  by  surren- 
dering the  defendant. 

GiBBS,  C.  J.  Undoubtedly  the  defendant  cannot  change  his  attorney  with* 
out  leave  of  the  court,  but  the  sheriff  and  the  bail  may  appear  by  their  own 
attorney.    We  think  it  may  be  done.  Rule  absolute. 


HICKEY  V.  BURT. 

Where  a  lessor,  with  the  permission  of  a  bailiff,  wbo  had  made  for  her  a  distress  for  rent, 
commenced  in  the  bailiff's  name  an  action  against  the  sheriflf  for  taking  insufficient  pledges, 
and  the  bailiff  afterwards,  without  the  lessor^s  privity,  released  to  the  sheriff,  the  court  set 
aside  the  release,  and  a  plea  thereof  |wif  darrein  cotUinuance. 

Mrs.  Brown  having  employed  the  plaintifi*,  a  broker,  to  distrain  for  rent  on 
Burt,  her  tenant,  who  repleyied,  and  Burt,  and  the  two  sureties  in  the  replevin 
bond  being  insolvent,  she  sued  the  sheriff  for  taking  insufficient  sureties  in  the 
plaintifi**s  name ;  he  gave  her  leave  to  bring  the  action,  and  afterwards  gave 
her  notice  of  his  intention  that  the  action  should  not  proceed,  *which,  he  r^^g 
apprised  her,  he  did  for  the  purpose  of  giving  a  little  time  to  the  '- 
sheriff's  officer,  who  was  much  distressed,  and  that  when  that  point  was 
gained,  the  action  might  proceed  again.  The  defendant  had  since  pleaded 
puis  darrein  continuance  a  release  obtained  .^rom  the  plaintiff. 
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Bestf  Seijt.,  had  on  a  former  day  obtained  a  rule  nisi  to  set  aside  this  plea,  and 
that  the  release  might  be  given  up  to  be  cancelled. 

Lmsj  Serjt.,  against  the  rule,  insisted  on  the  plaintiff's  legal  right  to  release 
the  action ;  he  referred  to  the  case  of  Bottomly  v.  Brooke  1  Term  Rep.  621 ,  n.,  and 
arged  that  if  he  were  a  trustee  for  Mrs.  Brown,  it  was  a  subject  of  interference 
for  a  court  of  equity  only.  If,  indeed,  there  were  collusion,  which  was  denied 
by  the  defendant's  affidavits,  the  plaintiff  might  reply,  that  the  release  was 
fraudulent,  and  would  recover  notwithstanding  the  release  ;  a  question  which 
might  as  well  be  disposed  of  by  a  jury,  as  by  a  court  of  equity ;  if  the  release 
were  honest,  the  action  could  not  proceed.  Mrs.  Brown  might  have  sued  in 
her  own  name,  if  she  would ;  she  had  never  ofiered  to  indemnify  the  plaintiff 
against  the  costs  of  the  suit,  and  the  plaintiff  might  release  his  legal  right  with- 
out the  leave  of  this  court. 

Best  supported  his  rule. 

BuRRouoH,  J.,  observed  that  in  a  similar  case,  about  ten  years  before,  Loird 
Eldon,  C.  J.,  had  holden,  that  no  action  could  be  brought  in  the  name  of  a  trustee, 
without  his  consent ;  but  that  if  a  trustee  would  not  consent  to  lend  his  name 
*501  ^  ^  plaintiff,  the  court  of  'chancery  woi^d,  upon  application,  compel 
^  him  to  permit  his  name  to  be  used;  nevertheless,  that  if  an  action 
were  once  commenced  in  the  name  of  a  trustee,  he  could  not  afWrwards  re- 
lease it  except  by  leave  of  the  court.  The  court  held  that  if  the  present  action 
had  been  commenced  without  the  plaintiff's  permission,  the  release  might  have 
been  a  trick,  the  fruits  of  which  the  court  possibly  might  not  have  the  right  to 
take  from  the  defendant ;  but  here  the  plaintiff  had  lent  his  name  in  the  begin- 
ning, and  the  sheriff  ought  not  to  be  permitted  to  arm  himself  with  this  release* 

Rule  absolute,  (a) 

(a)  [See  4  Bam.  &  Aid.  419,  InnAl  et  ux,  v.  Neumian  et  qI] 

m 

CLENNEL  V,  READ  and  Another. 
[2  Marsh.  371,  S.  C] 

Where  the  aaaignee  of  a  term  ^ve  up  at  Micbaetmaa  to  a  eecond  aangnee  the  oceapation 
of  a  bouse,  aod  afterwards  paid  three  quarters  of  a  yearns  landlord's  pwroperiy-taji,  due  at 
Michaelmas,  and  handed  over  the  receipt  to  the  succeeding  occupier,  it  was  held  that  the 
succeeding  occupier,  paying  two  quaners  of  a  year's  rent  accruing  at  the  following  Christ- 
mas, might  tender  in  part  of  his  rent  the  receipt  for  property-tax  given  to  the  former  occupier* 

And  might  plead  it  as  a  payment  made  by  himself. 

In  replevin,  the  defendants  made  conusance  as  bailiffi  of  J.  Musgrave  and 
wife,  for  a  distress  for  half  of  a  year's  rent  of  a  dwelling-house,  at  42/.  a  year, 
payable  quarterly,  due  at  Christmas,  1814,  from  Ross,  as  tenant  thereof,  to  J. 
Musgrave  and  wife.  The  plaintiff  pleaded,  as  to  4/.  4«.  parcel,  &.C.,  that  it 
was  not  in  arrear,  and  as  to  the  residue,  a  tender  by  the  plaintiff;  he  also 
pleaded  that  before  the  rent  became  due,  and  while  J.  Musgrave  and  wife  were 
landlord  and  landlady,  the  premises  were  chargeable  and  charged  with  the 
landlord's  property-tax,  payable  to  the  king;  that  before  the  distress,  on 
18th  November,  1814,  the  plaintiff  being  then  the  occupier  of  the  house,  was 
required,  and  was  obliged  to  pay,  and  did  pay  to  the  king,  for  the  landlord's 
*fil1  property-tax  duly  charged  and  assessed,  *  while  J.  Musgrave  and  wife 
-J  were  landlord  and  landlady  of  the  house,  41.  4«.,  being  after  the  mte  of 
2s,  for  every  20s.  of  the  rent  of  42/.,  and  which*  4/.  4«»  the  plaintiff  was  by 
law  authorized  to  deduct,  and  did  deduct  out  of  the  rent,  being  the  first  pay- 
ment to  be  made  by  him  on  account  of  rent,  and  so,  nothing  of  the  41.  4s,  was 
in  arrear.  The  defendants  replied  to  the  first  plea  W  traversing  the  tender; 
and  to  the  second  plea,  they  replied  that  the  plaintiff  had  not  paid  and  was 
not  obliged  to  pay  the  four  guineas.  Upon  the  trial  of  the  cause  at  a  sittings 
in  Middlesex,  in  Easter  term,  1816,  it  appeared  that  J.  Musgrave  had  leased 
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the  premises  to  Ross,  under  whom  Lloyd  had  occupied  them  for  a  period  pre« 
ceding  Michaelmas,  1814,  at  which  time  Lloyd  let  the  plaintiff' into  the  occupa- 
tion of  them.  On  the  18th  November,  1814,  Lloyd  paid  to  the  collector  of  the 
property-tax  SI.  3«.  for  three  quarters  of  a  year,  ending  at  Michaelmas,  1814. 
It  was  proved  that  the  plaintiff  tendered  sixteen  guineas,  and  the  collector's 
receipt  for  three  guineas,  which  expressed  that  that  sum  had  been  received  of 
Lloyd,  and  a  like  receipt  for  one  guinea  received  of  the  plaintiflTfor  the  property- 
tax,  due  at  Christmas,  1814,  in  full  for  the  h^lf  year's  rent  due  at  Christmas. 
It  was  apparent,  as  matter  of  law,  that  if  Lloyd  had  not  paid,  and  the  collector 
had  distrained  on  the  plaintiff  for  the  tax,  as  he  might  have  done,  the  collector 
would  in  his  receipt  have  expressed  the  whole  four  guineas  to  be  received  of  the 
plaintiff.  For  the  defendants,  it  was  contended,  that  the  plaintiff  was  not  en- 
titled to  deduct  from  the  rent  which  he  was  to  pay,  the  property-tax  which 
Lloyd  had  paid,  but  only  the  one  guinea  property-tax  which  the  plaintiff  had 
paid  for  himself.  The  jury  found  a  verdict  for  the  plaintiff,  Gibbs,  C.  J.,  re- 
serving liberty  to  move  to  enter  a  verdict  for  the  defendant. 

^Accordingly,  Lens,  Serjt.,  having  on  a  former  day  in  this  term  obtained  rfoa 
a  rule  nish  was  now  called  on  to  support  his  rule.  He  urged,  that  for  any  ^ 
thing  which  appeared  in  the  cause,  Lloyd  might  upon  his  last  settlement  have 
already  been  allowed  this  sum  of  three  guineas  in  his  account  with  his  landlord. 
The  case  might  be  materially  different,  if  the  plaintiff  had  been  called  on  and 
compelled  to  pay  the  tax  in  Lloyd's  default,  but  Lloyd  pays,  as  he  was  bound  to ; 
the  authority  to  deduct,  is  only  for  that  occupier  to  deduct,  who  was  occupier 
when  the  tax  is  levied ;  nothing  in  the  act  enables  a  former  occupier  to  pay 
himself,  by  transferring  this  choae  in  action  to  a  succeeding  tenant.  The  plain- 
tiff never  m  fact  did  pay,  nor  was  ever  required  to  pay  this  sum,  and  the  transfer 
contended  for,  may  make  a  material  difference  in  the  accounts  already  settled 
between  Lloyd  and  Musgrave  the  lessor,  or  in  the  accounts  between  the  lessor 
and  the  plaintiff. 

Gibbs,  C.  J. — We  must  take  it  as  proved,  that  the  plaintiff  was  let  into  pos- 
session of  the  premises  by  Lloyd,  and  therefore  was  liable  for  every  thing  for 
which  Lloyd  was  liable.  It  is  not  necessary  for  us  to  consider  how  this  case 
mic^ht  have  been  varied,  (though  I  do  not  say  that  it  would  have  been  varied,) 
if  there  had  been  any  thing  in  the  case,  wmch  would  enable  the  lessor  to  say^ 
**  that  he  had  repaid  the  tenant  the  property-tax  in  another  mode.  The  sta- 
tute (a)  enables  the  tenant  to  deduct  the  duties  out  of  the  first  payment  there- 
after to  be  made  on  account  of  rent.  The  tenant  here  consists  of  two  persons, 
Lloyd  and  the  plaintiff;  of  whom  Lloyd  was  in  possession  at  the  time  when  the 
principal  of  the  tax  became  due,  and  the  plaintiff  is  the  person  who  is  to  make 
the  next  payment.  It  is  ^therefore  not  too  much  to  say,  that  as  to  the  p^g» 
four  guineas,  nothing  here  was  in  arrear,  and  that  the  fact  of  Lloyd  hand-  I- 
ing  over  his  receipt  to  the  plaintiff,  is  a  strong  proof  that  Lloyd  abandoned  his 
claim  on  the  lessor,  and  had  no  further  call  on  him.  As  to  the  other  issue,  the 
payment  may  in  fact  be  taken  as  having  been  made  by  the  plaintiff^  though  it 
is  Lloyd  who  takes  the  receipt,  and  hands  it  over  to  the  plaintiff.  I  therefore 
thmk  they  are  for  this  purpose  to  be  considered  as  one,  and  that  the  payment 
must  be  taken  as  made  oy  the  plaintiff.    The  rule  therefore  must  be 

Discharged.  (6) 

(a)  46  6. 3.  c.  65,  s.  74.  Sched.  A.  No.  4,  Rale  9. 
(k)  [Sm  1  Barn,  dt  Aid.  123,  Demb^  v.  Moat^] 
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WILUSON  V.  WHITAKER. 
[2  Manb.  383,  S.  C] 

Bui  discharged  by  the  plaintiff  taking  from  the  defendant  bills  of  exchange,  to  which  a  surety 
is  party,  for  payment  by  instalments. 

Thb  plaintiff*  having  recovered  a  judgment  for  97/.,  which,  upon  error 
brought  for  delay,  had  been  affirmed,  consented  to  receive  from  the  defendant 
three  bills  of  exchange,  accepted  by  the  defendant's  father,  at  four,  eight,  and 
twelve  months'  date,  for  the  amount  of  the  debt  and  costs  in  three  instalments. 
The  bills  proving  of  no  value,  the  plaintiff  had  commenced  actions  against  the 
bail,  on  whose  behalf  Vaughan,  Serjt.,  had  on  a  former  day  obtained  a  rule  nisi 
to  stay  proceedings  in  those  actions,  and  to  enter  an  exoneretur  on  the  bail- 
piece, 

Best^  Seijt.,  now  showed  cause,  contending  that  the  bail  were  too  late  in 
this  application,  after  the  plaintiflT  had  incurred  costs.  The  latest  decision  on 
this  point,  which  was  the  case  of  Bricktvood  v.  ^nniss^  ante,  v.  614,  was  con- 
*fi41  tradictory  to  the  former  cases,  and  ruled  that  the  plaintiff  *might  give 
-*  time  to  the  defendant  without  discharging  the  bail.  The  defendant  is 
constantly  in  the  custody  of  his  bail,  and  no  bargain  between  other  parties  can 
prevent  the  bail  from  changing  their  custody  for  the  custixly  of  the  sheriff,  at 
any  time  that  they  please.  There,  too,  the  indulgence  given  was  communi- 
cated to  the  bail :  here  the  bills  were  given  without  the  privity  of  the  bail. 

Faughan^  in  support  of  his  rule.  In  Brick  wood  v.  Anniss  all  was  in  fieri; 
the  proposed  composition  with  the  creditors  never  took  effect,  nor  was  there  any 
consideration  for  the  plaintiff's  forbearance.  Here  the  agreement  is  executed, 
and  a  consideration  is  given,  the  responsibility  of  an  additional  party. 

GiBBS,  C.  J.  The  facts  of  the  case  of  Brichwood  v.  ^nnisa  are  very  shortly 
stated  in  the  report,  and  the  judgment  is  founded  on  a  conversation  between  the 
defendant  and  one  of  the  bail  named  Anniss,  which  also  is  very  shortly  stated,  but 
I  am  confident  in  my  recollection,  that  the  fact  warranted  the  doctrine  there  laid 
down ;  take  the  doctrine  as  the  court  themselves  put  it :  they  say  that  the  plaintiff 
had  in  that  case  never  disarmed  himself:  and  that  if  he  had  never  disarmed  him- 
.  self  the  bail  had  not ;  but  here  it  appears  that  the  defendant  has  procured  a  surety 
to  accept  bills  payable  at  a  future  day,  and  those  bills  being  payable  at  a  future 
day,  the  defendant  has  purchased  the  privilege  of  being  free  from  anrest,  until 
it  be  seen  whether  the  bills  will  be  paid  or  not :  he  has  given  therefore  a  con- 
sideration for  his  freedom  from  arrest  for  a  certain  time,  and  until  that  is  ex- 
pired, the  plaintiff  could  not  take  him ;  and  that  being  so,  according  to  the  doc- 
trine of  all  the  cases,  even  of  that  which  is  cited,  the  bail  are  dischaifred ;  for 
•Aft1  ^^  court  there  merely  say,  the  plaintiff,*  by  remitting  his  legal  diU- 
-1  gence,  (t.  e.  they  do  not  say  by  precluding  himself  from  proceedings) 
does  not  prevent  himself  from  pursuing  tne  bail.  Lest  any  doubt  should  exist: 
on  their  meaning,  they  proceed  to  say,  the  plaintiff  has  never  disarmed  himself. 
There  was  no  consideration  there ;  here  a  consideration  has  been  ^iven  foi^  ttte 
freedom  from  arrest.  I  am  of  opinion  that  the  facts  in  that  case  did  wamnt  the 
judgment  there  given,  but  whether  they  did  or  not,  such  was  the  doctrine  of 
the  court. 

Rule  absolute  to  stay  the  pfoeeedings  in  this  action  against  the  hsil,  oo 
payment  of  the  costs  of  the  motion  and  costs  of  the  action.(a) 

(a)  [See  17  Mass.  Rep.  991,  Bean  v.  Parker  et  ai.  and  casea  there  cited;  poet,  12€>  JtfU* 
mOa  V.  QlmuHmimg  el  al.] 
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JONES  V.  LEWIS. 

[2  Marsh.  385,  S.  C] 

If  a  feme  covert  issae  a  bill  of  exchange,  she  may  be  arrested  as  a  feme  sole. 
A  feme  covert  applying  to  be  discharged  from  arrest,  must  apply  on  her  own  personal  oath  of 
the  feet  of  coverture,  and  not  upon  the  affidavit  of  another. 

Yauohan,  Serjt.,  haying  obtained  a  rule  nisi  for  discharging  the  defendant 
out  of  custody,  upon  the  ground  that  she  was  a  married  woman, 

Copley^  Serjt.,  showed  cause  upon  two  grounds ;  first,  that  the  arrest  was 
upon  a  bill  of  exchange,  which  the  defendant  had  drawn,  and  which  had  come 
iinto  the  plaintiff's  hands  in  the  course  of  trade ;  and  that  after  the  bill  was  dis- 
.honoured,  upon  further  application  for  payment,  she  had  promised  to  pay  as 
:  soon  as  she  could ;  and  that  the  very  act  of  her  issuing  of  a  bill  of  exchange 
was  evidence  that  she  held  herself  out  as  a  single  woman. fa)  Secondly,  thai 
the  affidavit  of  her  coverture  was  not  now  made  by  heraelf,  out  by  another. 

Vaughan  endeavoured  to  support  his  rule. 

*GiBBs,  C.  J.    Under  the  circumstances  of  this  case,  the  defendant     p^g^ 
cannot  be  relieved :  she  draws  a  bill  of  exchange,  and  does  not  swear     ^ 
she  is  a  married  woman. 

(a)  Friduird  v.  Cowlam,  2  Marsh.  4a 


Rule  discharged. 


JONES  V.  ATHERTON. 

[2  Marsh.  375,  S.  C] 

Though  a  sheriff  make  a  warrant  and  seizure  of  eoods  under  Viferi  fiteias  last  delivered  to 
him,  yet  the  plaintifTin  nJUri facia*  first  delivered  to  the  sheriffis  entitled  to  be  first  satisfied 
out  ot  the  fruits  of  that  seisure. 


.If a  BBcond  JUrifaeUu  be  delivered  to  a  sherilT after  he  has  the  defendant's  eoods  in  ( 

under  the  prior  feri  faeia»  of  another,  the  goods  are  bound  by  the  second  execution,  subject 
10  the  first  execution,  from  the  dflteofthe  delivery  of  the  last  writ  to  the  sheriff: 

And  that,  without  warrant  on  the  second  writ,  or  further  seizure. 

Thb  plaintiflfsued  out  a  vmtof  fieri  facias,  returnable  on  the  ninth  of  Fdh 
ruary,  and  on  that  day  delivered  it  to  tne  sheriff,  who  on  the  10th  made  a  wju^  • 
•rant  to  his  officer  to  seize  the  defendant's  goods.  Colman  and  Morris  had  like 
wise  obtained  a  judgment  against  the  defendant,  and  had  sued  out  a  prior  writ 
of  Jieri facias  thereon,  under  which  the  same  sheriff  had  previously  issued  his 
warrant,  and  entered  and  seized  the  defendant's  goods,  and  continued  in  pos- 
session of  them  until  and  after  the  12th,  on  which  day  this  prior  execution  was 
withdrawn,  by  an  order  of  court,  but  no  new  warrant  was  made  by  the  sheriff 
to  seize  under  the  plaintiff's  execution.  Under  these  circumstances.  Best,  Serjt., 
had  on  a  former  day  obtained  a  rule  nisi  to  set  aside  the  plaintiff's  ezecutioD, 
iupon  the  ground  that  this  writ  had  not  been  executed  until  the  10th,  the  day 
:after  it  was  returnable. 

Shepherd,  Solicitor-general,  and  Copley,  Serjt.,  showed  cause  against  this  rule. 
'They  msieted  that  the  goods  were  bound  from  the  time  of  the  delivery  of  the  plain- 
idff's  writ  to  the  sheriff;  and  that  if  the  writ  be  delivered  to  the  sheriff  upon  the 
return-day,  it  suffices.  The  sheriff  being  then  already  in  possession  of  these 
^goods  under  Colman's  execution,  it  was  impossible  for  him  to  make  p^g^ 
Any  farther  seizure,  or  acquire  any  more  complete  possession  of  them  ^ 
than  he  then  had ;  it  therefcire  was  unnecessary  that  he  should  make  any  wa^ 
rant  at  all  to  the  bailiff:  if,  however,  any  warrant  were  necessary,  then  tha 
warrant  made  on  the  10th  was  available  to  authorize  the  officer's  continuancf 
in  possession  upon  and  after  the  12th,  when  the  prior  execution  was  with 
drawn. 
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Best,  in  support  of  his  rule,  contended,  that  until  the  first  execution  was  got 
rid  of,  and  while  the  goods  were  already  in  the  custody  of  the  law,  no  seizure 
could  be  made  under  the  second  execution ;  the  second  execution  was  therefore 
wholly  inoperative  so  long  as  the  first  execution  continued  in  force,  and  conse- 
quently, when  the  first  execution  was  withdrawn,  the  sheriff  ought  to  have 
made  his  warrant,  and  have  seized  the  goods  under  the  second  execution  ;  but 
in  this  case  no  seizure  under  the  second  execution  ever  was  made.  In  Bac- 
hurst  y.  Clinkard^  Sho.  B.  R.  173,  Holt,  C.  J.,  held,  that  even  where  the  joint 
goods  of  Dyke  and  Brown  had  been  once  seized,  and  were  in  the  custody  of 
the  law  under  an  execution  of  J.  S.  against  Brown,  although  only  the  partner- 
ship share  of  Brown  could  be  sold  under  that  execution,  yet  that  the  partner- 
ship share  of  Dyke  in  the  goods  could  not  be  seized  under  the  plaintiff's,  Bac- 
hurst's,  subsequent  execution  against  Dyke,  by  the  same  or  any  other  sheriff; 
and  that  if  they  were  sold  thereon,  such  bargain  would  be  void.  The  delivery 
of  the  second  writ  to  the  sheriflT  would,  in  this  case,  if  the  writ  had  continued 
in  force  after  the  first  execution  was  withdrawn,  have  bound  the  goods,  and 
yj^^  taken  priority  according  to  the  date  of  its  deUvery  to  the  sherS^  but,  as* 
-I  the  case  was,  this  writ  could  not  be  executed  at  all,  for  the  writ  ran  out 
before  the  first  execution  was  disposed  of :  the  sheriff  never  affected  to  take  a 
legal  possession  for  the  behoof  of  the  plaintiff  until  the  10th,  when  he  made  his 
warrant,  at  which  time  the  writ  was  inoperative ;  and  during  all  the  time  that 
the  plaintiff's  writ  was  in  force,  the  sheriff  made  no  seizure  for  the  plaintiff, 
nor  ever  was  in  legal  possession  of  the  goods  for  him,  but  only  for  Colmun. 

GiBBS,  C.  J,  I  cannot  distinguish  this  case  in  principle  from  that  of  Hutch- 
inson V.  Johnstone^  7  Term  Rep.  739.  There,  indeed,  the  warrant  upon 
the  first  writ  issued  subsecjuently  to  the  warrant  upon  the  second  writ.  The 
sheriff  informed  the  plaintiff  in  the  second  execution,  that  the  plaintiff  in  the 
first  execution  must  be  first  satisfied  ;  the  second  plaintiff  paid  the  sheriff  the 
sum  to  be  levied  under  that  first  execution,  and  applied  to  the  court  to  have 
thai  money  restored  to  him,  upon  the  ground  that  the  first  plaintiff's  warrant 
was  not  made  till  after  his  own.  The  sheriff  says,  "  True,  I  did  not  make  my 
warrant  on  the  first  execution,  till  after  my  warrant  on  the  second  writ ;  but  as  I 
had  the  first  writ  first  delivered  to  me,  it  must  take  precedence  ;"  and  the  court 
held  that  he  was  right.  This  shows,  that  if  the  sheriff  has  the  writ  in  his 
ofiice,  though  no  warrant  be  made  on  it,  if  be  afterwards  gets  possession  of  the 
goods,  though  apparently  under  another  writ,  yet  his  possession  shall  enure  to 
the  use  of  the  first  writ,  and  that  the  goods  are  bound  by  the  writ  in  the  sheriff's 
hands,  from  the  time  of  its  delivery  to  him. 

BuBRouoH,  J.    There  is  no  question  about  it :  the  goods  were  bound  from  the 
*aDl     ^^^i^^^  ^^  ^^^  ^^^  ^^  ^^^*  sheriff.    Suppose  there  had  been  a  sale  under 
•^     the  first  writ,  and  a  surplus,  would  not  the  surplus  be  bound  by  the  se- 
cond writ  in  the  sheriff's  hands,  and  applicable  to  satisfy  that  execution  ? 

Rule  discharged,  but  without  costs.(a) 
(a)  [See  3  Bam.  &  Aid.  95,  Saunden  ei  al,  v.  Bridge$  eC  a/.] 


NOBLE  t;.  ADAMS. 

[2  Marsh.  366,  S.  C] 

The  obtaining  goods  apon  false  pretences,  under  colour  of  purchasing  them,  does  not  change 

the  property. 
Where  goods  are  delivered  to  a  rendee  at  a  wharf,  who  afterwards  ships  them  there,  no  sab- 

sequent  stoppsge  of  the  goods  in  transitu  can  take  place. 
Whc^e  a  bankrupt  sued  for  the  benefit  of  his  assignees,  the  Court  refused  to  grant  a  new  trial, 

unlees  hw  assignees  would  abide  by  the  verdict  and  become  responsible  for  the  costs. 

This  was  an  action  of  trover,  for  certain  Madras  handkerchiefs.     The  plain- 
dff  contended  that  he  had  purchased  them  from  Cross  and  Co.    The  defendant 
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was  a  wharfinger  in  London,  into  whose  hands  the  goods  had  come  by  the 
plaintifi''s  order  upon  their  arrival  in  Liondon  from  Glasgow.  The  defendant 
sought  to  retain  the  goods  for  the  benefit  of  Cross  and  Co.,  by  whom  he  was  in- 
demnified ;  and  upon  the  trial  of  the  cause  at  Guildhall,  at  the  sittings  afler 
Easter  term,  1816,  the  defendant  insisted  upon  two  grounds  of  defence,  first, 
that  the  vendors  had  a  right  to  stop  the  goods  in  tranniu^  which  they  had  exer? 
cised  by  forbidding  the  defendant  to  deliver  them  ;  next,  that  the  property  in 
the  goods  never  had  been  changed,  the  goods  having  been  obtained  under  such 
circumstances  of  fraud  as  vitiated  the  sale.  It  appeared  in  evidence,  that  the 
plaintifi!*,  a  trader  in  London,  being  the  holder  of  a  bill  for  447/.  !•)«.  ac- 
cepted by  Outhwaite  and  Co.,  with  whom  he  was  in  the  habit  of  exchanging 
bills,  and  whom  he  knew  to  have  become  insolvent,  and  knowing  himself  also 
to  be  in  embarrassed  circumstances,  wrote  to  Malcolm,  a  creditor  in  Glasgow, 
stating  that  Outhwaite  and  Co.  could  not  pay  their  bills,  and  were  not  wcmh  a 
farthing,  and  that  it  was  necessary  for  him,  the  plaintifiT,  to  go  *down  ^^^ 
inrn  Smtlflnd.  and   nntRhftftA  oronds.  bv  whirh  mpnnji  hft  could  ntand.      L 


into  Scotland,  and  purchase  goods,  by  which  means  he  could  stand, 
and  would  help  out  one  or  two  of  his  creditors.  He  went  to  Glasgow,  and 
there  purchased  the  goods  in  question  of  Cross  and  Co.,  for  which  he  paid  by 
Outhwaite's  acceptance,  and  oy  another  bill  for  108/.  13».  10^/.  which  Mal- 
colm was  prevailed  on  to  draw  on  the  plaintifT,  in  favour  of  Cross  and  Co., 
payable  at  Prescott's  and  Co.,  in  London.  He  did  not,  however,  assist  either 
of  his  creditors.  It  did  not  appear  in  evidence  who  was  the  person  that  de- 
livered the  goods  at  the  wharf  at  Leith,  but  it  clearly  appeared  that  they  were 
shipped  for  London,  by  the  plaintifi!'  himself,  to  whom  the  defendant's  employ- 
ers, the  Edinburgh  and  Leith  Shipping  Company,  gave  an  acknowledgment, 
dated  21st  April,  1815,  that  they  had  received  the  goods  from  the  plaintifi^  to 
be  shipped  at  Leith  in  the  Hope,  deliverable  at  the  Glasgow  wharf,  London. 
GiBBS,  C.  J.,  was  of  opinion,  that  it  appeared,  that  there  had  been  an  absolute 
delivery  to  the  plaintifi*,  and  that  the  right  of  stoppage  in  transitu  was  at  an 
end,  but  reserved  the  point.  Upon  the  other  defence,  he  thought  it  was  a 
question  for  the  jury,  whether  Cross  and  Co.  had  merely  made  an  improvident 
sale,  or  whether  the  defendant  had  proved  that  the  plaintiff  had  fraudulently 
obtained  the  goods.  If  the  jury  thought  that  the  plaintifiT  went  down  to 
Scotland,  having  formed  a  deliberate  plan  to  put  ofiT  bad  bills  for  valuable 
merchandises,  knowing  the  goods  would  never  be  paid  for,  and  intending  then 
to  abscond  with  the  goods,  or  to  throw  them  into  an  immediate  bankroptcy,  or 
to  pass  them  over  to  a  particularly  favoured  creditor,  his  lordship  was  of 
opinion  that  the  plaintifiT  had  been  guilty  of  a  fraud,  and  that  the  sale  would 
not  change  the  property ;  but  if  the  plamtifiTonly  meant  to  give  these  bills,  and 
himself,  by  these  bills,  more  credit  than  they  deserved,  but  intended  to  conti- 
nue *to  carry  on  his  business,  and  to  try  to  pay  for  the  goods  at  some  p«g| 
time  or  other,  if  he  could,  that  was  not  such  a  fraud  as  would  vitiate  ^ 
the  sale.  The  jury  found  that  this  was  a  fraudulent  transaction,  undertaken 
knowingly,  and  with  intent  to  defraud  Cross  and  Co.  of  their  goods,  and  gave 
their  verdict  for  the  defendant. 

Best,  Serjt.,  in  this  term,  obtained  a  rule  nisi  to  set  aside  this  verdict,  and 
have  a  new  trial  upon  payment  of  costs. 

Shepherd,  Solicitor-General,  and  Vaughan^  Serjt.,  showed  cause  against  this 
rule.  Whatever  might  have  been  the  case,  if  goods  obtained  by  false  pre- 
tences had  been  afterwards  sold  to  another,  for  valuable  consideration,  as  in  the 
case  of  Parker  v.  Patrick,  6  Teim  Rep.  175,  yet,  in  favour  of  the  person  so 
fraudulently  obtaining  them,  the  property  is  not  thereby  changed.  Ex  dolo 
malo  non  oritur  contractus  ;  one  who  had  professed  and  practised  a  fraud, 
was  now  attempting  to  reap  the  fruit  of  it  by  this  action. 

The  court  did  not  think  it  necessary  to  hear  the  counsel  in  support  of  the 
rule.    Without  defining  what  may  or  not  amount  to  a  fraud,  which  will  rendei 


611  7  Taonton.  261 


-i 


a  sale  of  gooas  void,  we  think,  on  looking  into  this  case,  that  the  evidence  does 
not  exhibit  any  nusconduct  on  the  part  of  the  plaintiff  sufficient  to  show  that 
the  sale  was  void.  It  was  proved  that  the  plaintiff  knew  that  Outhwaite's  hill 
was  had ;  it  was  proved  that  his  own  credit  in  this  country  was  ^one  ;  it  was 
proved  that  he  went  down  to  Scotland  intending  to  get  these  goods  for  a  had 
bill ;  but  there  is  no  proof  of  what  passed  between  Cross  and  the  plaintifi^  or 
*021  ^y  what  practices  the  latter  obtained  *the  goods,  without  which  it  can- 
-*  not  be  known  whether  or  not  the  means  which  the  plaintiff  used  were 
'such  as  to  fix  him  with  the  offence  of  obtaining  them  by  false  pretences :  that 
ofience  would  vacate  this  transaction,  which,  on  the  outside  of  it,  was  a  sale  ; 
for  this  reason,  and  for  this  reason  only,  that  there  is  no  evidence  that  the 
plaintiff  was  guilty  of  the  ofience  of  obtaining  the  goods  under  false  pretences, 
though  there  is  abundant  matter  of  suspicion  of  fraud,  we  think  that  there 
ought  to  be  a  new  trial.  But  it  is  fit  to  impose  the  terms  that  the  assignees 
of  the  plaintiff,  who  is  now  a  bankrupt,  shall  consent  to  be  bound  by  the  event 
of  this  action,  and  to  be  responsible  for  the  costs. 

The  court,  upon  communication  between  themselves,  declared  their  opinion, 
that  under  the  guards  with  which  Gibbs,  C.  J.,  had  stated  the  proposition  to  the 
jury,  his  lordship  had  stated  it  correctly.(a) 

The  assignees  of  the  plaintiff  now  signified  their  refusal  to  accept  the  per- 
mission ofiered  them. 

Per  Curiam,  The  plaintiff  is  a  bankrupt ;  he  will  be  unable  to  pay  any 
costs  himself.  The  defendant  has  obtained  a  verdict.  The  plaintifi,  or  rather 
his  assignees  through  him,  apply  for  a  new  trial.  They  profess,  that  if  the 
plaintiff  gets  a  verdict  against  the  defendant,  they  will  take  the  benefit  of  it ; 
if  Noble  fails,  they  refuse  to  be  bound  by  the  verdict,  or  pay  the  costs,  upon 
the  ground  that  this  is  res  inter  alios  acta.  Upon  that  ground,  that  it  is  res  inter 
alios  acta^  we  leave  them  to  that  right  of  action  which  remains  to  them,  and 
this  rule  must  be  Discharged. 

(a)  [See  12  Jobni.  348,  M^Cartyv.  Viekery  ;  15  Mass.  Rep.  156,  BuffingUm  et  at.  v.  Gerriak 
do/.;  4  Campb.  355,  Bum  etaLY.  Clarke  et  al.] 


♦68]  ♦MAYHEW  v.  LOCKE. 

[2  Marsh.  377,  S.  C] 

Under  the  sUtute  24  G.  2,  c.  24,  a.  1,  a  notice  of  action  given  to  a  majpatrate  is  sufficiently  en- 
dorsed with  the  name  of  the  attorney ^  if  he  endorse  it  with  the  initial  letter  of  his  Christian 
name,  and  with  his  surname  and  nlace  of  abode  in  words  at  ]eng[th. 

A  jttsiioe  of  the  peace  committing  tor  a  contempt  of  himself  in  his  office,  cannot  commit  for 
punishment,  unless  by  warrant  in  writing. 

This  was  an  action  for  false  imprisonment :  the  defendant  pleaded  the  gene- 
ral issue.  Upon  the  trial  of  the  cause,  hefore  Baylkt,  J.,  at  the  Surry  Lent 
assizes,  1816,  it  appeared  that  the  defendant  was  a  magistrate ;  and  the  plaintifi 
proved  that  a  notice  of  this  action  had  been  served  on  him  in  due  time,  signed 
at  the  bottom  with  the  name  of  the  plaintiff's  attorney,  '*  David  Shuter,"  and 
his  place  of  abode,  in  words  at  length,  but  on  the  back  it  was  endorsed  **  D. 
Shuter,"  with  his  abode  at  length.  It  was  objected  that  this  endorsement,  being 
abbreviated,  was  not  a  sufficient  compliance  with  the  statute  24  G.  %  c.  44,  s.  1, 
which  requires  that  on  the  back  of  such  notice  shall  be  endorsed  the  name  of 
such  attorney  or  agent,  together  with  the  place  of  his  abode.  It  was  proved 
that  the  plaintiff,  who  was  a  constable,  having  been  engaged  till  evening  in 
executing  a  warrant  signed  by  the  defendant,  inquired  of  him,  whether  any 
thing  was  allowed  for  his  service,  and  on  being  answered  in  the  negative,  said 
to  the  defendant,  **  If  you  have  any  more  warrants  to  serve,  do  not  send  them 
to  me,  for  I  will  not  serve  them  :**  the  defendant  mildly  replied.  What  is  that 
you  say,  Mayhew  !    The  plaintiff  repeated,  **  If  you  have  any  more  warranto 
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to  serve,  do  not  send  tbem  to  me,  for  I  will  not  serve  tbem,  you  may  serve  them 
yourself."  The  defendant  immediately  gave  a  verbal  order  that  the  plaintiff 
should  be  taken  away  to  the  cage,  in  the  town  of  Famham,  which  was  done, 
and  he  was  confined  until  the  next  uidruing,  when  he  was  discharged.  For 
the  defendant,  it  was  contended  that  he  was  warranted,  as  a  magistrate,  in 
committing  the  plaintifi"  to  prison  for  contempt,  of  which  he  had  been  guilty,  in 
using  the  ^disrespectful  language  above  stated.  Bayley,  J.,  reserved  r^AA 
both  points,  subject  whereto,  the  jury  found  a  verdict  for  the  plaintiff,  ^ 
with  5/.  damages. 

Best  J  Serjt.,  in  Easter  term  last,  had  obtained  a  rule  niai  to  set  aside  the  verdict 
and  enter  a  nonsuit.  Upon  the  first  point  he  referred  to  a  nameless  case  on  the 
home  circuit,  in  which  he  was  instructed  that  Lord  Ellenborouoh,  C.  J.,  had 
holden,  that  a  notice  to  an  excise  officer  signed  by  ^'  J.  King,"  the  plaintiff's 
attorney,  was  insufficient.  Upon  the  second  point,  namely,  whether  a  magis- 
trate could  commit  for  a  contempt,  he  referred  to  Bex  v.  Bevel^  1  StFa.421,  and 
Peitit  V.  Jiddington,  Peake,  N.  P.  62. 

Onslow  and  Copley,  Serjts.,  on  a  former  day  in  this  term  showed  cause.  As 
to  the  endorsement,  it  is  the  common  practice  to  use  this  abbreviation  of  the 
Christian  name  of  the  attorney.  It  gives  sufficient  information  of  his  name 
and  place  of  abode,  to  enable  the  defendant  to  find  him  and  ten4er  amends, 
which  satisfies  all  the  purposes  of  the  act.  This  notice  could  not  have  misled 
the  defendant ;  and  according  to  the  case  of  Taylor  v.  Fenwick^  7  Term  Rep. 
(>35,  it  appears  not  to  be  necessary  that  the  name  should  be  endorsed  on  the  no- 
tice ;  it  suffices  if  it  be  subscribed,  as  here  it  is  at  length,  at  the  foot  of  the  notice. 
In  PFood  V.  FoUiotU  3  Bos.  and  PulL  552,  n..  Lord  Loughborough,  C.  J.,  held 
the  description  sufficient,  because,  he  says,  **  a  letter  would  have  found  them  ; 
80  would  a  porter;"  and  the  notice  was  signed  Donn  and  Cox,  FurnivaPs  Inn, 
attorney  for  the  said  W.  W.,  A.  W.,  and  O.  D.  The  statute  2  G.  2,  c.  23,  s. 
22,  requires  that  **  every  writ  and  process  for  arresting  the  body  shall  be  sub- 
scribea  or  endorsed  with  the  name  of  the  attorney, dbc,  written  in  a  common  legible 
hand,"  yet  the  greater  part  of  writs  are  subscribed  with  the  initial  letters  p^^- 
only  of  the  attorney's  Christian  name ;  nevertheless,  there  is  no  instance  ^ 
of  any  motion  for  setting  aside  the  execution  of  process  upon  that  ground  :  and 
this  practice  has  prevailed  upon  the  same  principle  which  applies  to  the  pre- 
sent case,  that  the  purpose  of  the  act  has  been  satisfied.  As  to  the  merits,  they 
argued,  that  the  plaintiff's  language  was  not  such  a  contempt  for  which  a 
magistrate  might  commit.  Whatever  intentions  he  might  profess,  the  occasion 
of  his  refusing  to  execute  a  warr&nt  never  presented  itself:  there  was  hats 
penitentim.  In  BevePa  case,  though  much  stronger  than  this,  and  though  the 
contempt  was  most  gross,  it  is  not  decided  that  the  magistrate  might  commit : 
that  is  merely  the  dictum  of  Wearg,  tbe  counsel.  The  inference  to  be 
drawn  from  that  case  is,  that  there  cannot  be  a  commitment  for  a  contempt 
which  is  not  also  indictable.  For  the  profession  of  intended  disobedience,  with- 
out the  act  being  executed,  no  indictment  would  lie.  In  Pettit  v.  ^ddington^ 
though  Lord  Kbnyon,  C.  J.,  had  his  doubts,  the  verdict  passed  for  the  plaintifi^ 
nnd  never  was  disturbed.  This  commitment  was  bad,  first,  because  it  was 
Aoade  without  a  warrant ;  next,  because  a  commitment  for  a  contempt  is  a  com- 
mitment by  way  of  punishment,  and  a  magistrate  cannot  commit  by  way  of 
punishment,  unless  to  the  common  county  jail.(a)  This  is  also  recognised 
by  the  statute  6  G.  1,  c.  19,  s.  2,  which  recites  that  vagrants  and  other  crimi- 
nals, offenders,  and  persons  charged  with  small  ofilences,  are,  ^  for  such  offences, 
or  for  want  of  sureties,  to  be  committed  to  the  county  jail,  it  being  adjudged  thai 
by  law  the  justices  of  the  peace  cannot  commit  them  to  any  other  prison  for  safe 
custody,"  and  enacts  that  they  may  commit  such  vagrants  either  to  the  common 

(a)  Stat.  5  Hen.  4,  c.  10,  Lord  5ofieto.-'f  CMe,  9  Co.  119  b,  orf  Mlcem;  1  Hale  P.  C.  585. 
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6(1*1     ^^'^  ^^  house  of  correction.    '''In  Broughton  v,  AiuishOt  Mo.  408,(a)  the 

-I  distinction  is  taken,  that  for  the  purpose  of  detaining  a  prisoner  for  ex- 
amination, a  justice  of  the  peace  may  by  word  of  mouth  authorize  any  person 
;o  detain  him ;  but  no  case  decides  that  for  the  purpose  of  punishment  the 
magistrate  may  commit  a  prisoner  to  any  custody  except  the  county  jail.  In 
the  case  of  Sir  G.  Throgmorton  v.  Alien,  2  Bro.  Ab.  568,  TrespasB,  C.  pi.  2,  it  is 
held  that  the  Chief  Justice  of  the  King's  Bench  may,  by  word  of  mouth,  authorize 
the  marshal  to  arrest  and  safely  keep  a  prisoner  and  to  have  him  before  the  Chief 
Justice  quandoetmqutj  ^c^  to  answer  those  things  which  on  the  king's  behalf 
shall  be  objected  against  him ;  but  this  is  a  model  for  inferior  jurisdictions. 
And  ahhough  a  justice  of  the  peace  may  by  parol  authorize  the  arrest  of  a 
person  for  a  breach  of  the  peace  committed  in  the  magistrate's  presence,  yet 
ne  can  only  detain  him  in  custody  until  a  warrant  can  be  made  out.  There 
is  also  a  distinction  between  a  commitment  by  a  court  of  record,  for  a  contempt 
therein,  and  a  commitment  by  a  single  magistrate.  In  BusheVs  case,  Yau.  186, 
the  order  of  the  sessions  for  the  commitment  is  drawn  up  in  form.  If  the  plaintiff 
had  in  this  case  sued  out  a  writ  of  habeas  corpus,  no  return  could  have  been 
made  to  it,  but  in  the  very  words  of  the  defendant,  which  would  be  insuffi- 
cient to  warrant  his  detention.  2  Inst.  591  ;  1  Hale  P.  C.  577,  685.  If  a 
written  warrant  had  been  expressed  in  these  terms,  it  would  have  been  bad.  It 
expresses  no  term  for  the  imprisonment.  Every  imprisonment  ought  to  be  for 
a  time  certain,  or  until  a  fine  be  paid,  or  until  the  prisoner  be  thence  de- 
livered in  due  course  of  law.  Thus,  a  commitment  by  commissioners  of  bank- 
*071     '"P^  ^°^^'  ^^^  prisoner  shall  conform  to  their  authority,  is  bad.     *But  it 

-1  is  not  every  court  which  has  power  to  commit  for  a  contempt.  A  court 
of  requests  has  no  power  to  commit.  So,  in  Spilsburu  v.  MickUthwaite,  ante,  i. 
146,  it  was  held,  that  in  the  county  court  the  sherifi  could  not  commit  for  a 
contempt,  but  that  he  should  have  taken  the  offender  before  a  magistrate,  and 
could  only  have  detained  him  until  he  had  procured  a  warrant.  So  should 
ihe  defendant  have  done  in  this  case.  Whatever  may  be  the  general  power 
of  a  magistrate  to  commit  for  a  contempt,  it  has  been  illegally  exercised  in 
respect  of  the  place  and  manner  of  commitment,  and  measure  of  punishment. 

Best,  in  support  of  his  rule.  It  is  clear,  by  the  case  of  Taylor  v.  Fenwickj 
that  this  notice  is  not  good.  That  case  was,'  *'  Given  under  my  hand  at  Dur- 
ham,'* and  it  was  held  not  to  be  an  averment  that  the  attorney  lived  at  Durham ; 
and  the  court  said,  **  the  statute  has  prescribed  a  form  which  must  be  implicitly 
followed,  and  it  admits  of  no  equivalent.  The  statute  was  made  to  introduce 
strictness  of  form  in  favour  of  justices,  and  it  must  be  observed  literally.  The 
statute  requires  that  the  name  of  the  attorney  should  be  endorsed.  It  directs 
where  to  look  for  the  attorney's  name,  and  it  is  not  there.  In  the  case  of 
Wood  V.  Folliott,  the  statute  28  G.  3,  c.  70,  s.  80,  required  the  name  and 
place  of  abode  of  the  attorney  or  agent,  and  the  attorney's  name  was  signed, 
Donn  and  Cox ;  that  is  the  conunon  and  only  mode  in  which  attorneys  who  are 
in  partnership  sign  their  names,  but  an  individual  signs  differently,  the  plain- 
tiff's attorney  is  not  in  any  partnership.  If  the  case  of  Tlie  King  v.  Revd 
decides  that  indictment  and  commitment  are  convenible,  yet  any  words  or  ges- 
tures of  incivility  to  a  court  are  also  indictable,  as  well  as  cause  of  commitment. 
*681     *^^  ^^^  °^  follow  from  Spilsbury  v.  MickUthwaite,  that  because  the 

^  sheriff  has  no  authority  to  commit,  and  must  take  an  offender  before  a 
magistrate,  therefore  a  magistrate  who  has  the  power  of  commitment,  must  do  the 
same.  Next,  there  were  in  this  case  words  sufficiently  contemptuous  to  warrant 
Ihe  magistrate  in  committing  the  plaintiff,  for  support  of  the  dignity  of  his  office. 
It  is  said,  the  warrant  must  be  in  writing.  Suppose  s  magistrate  to  be  grossly 
insnlted  and  to  have  no  means  of  instantly  preparing  a  warrant,  is  the  offender 
to  go  at  large  T    In  that  case  there  probably  would  be  a  failure  of  justice.     It 

(0)  Cit.  1  Hale  P.  C.  585. 
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18  6aid  the  plafntiff  ought  to  hare  been  sent  to  the  county  jail,  but  that  was 
impossible  to  be  instantly  done,  for  the  county  jail  is  in  the  borough  of  South- 
wark,  and  this  took  place  at  Famham,  at  the  distance  of  many  miles  from  it. 
The  offender  is  sent  to  the  cage  there ;  if  the  defendant  had  kept  him  there  a 
week,  the  statute  of  5  H.  4  would  have  applied,  but  although  the  defendant  did 
not  intend  further  to  examine  him,  yet,  the  transaction  taking  place  late  in  the 
evening,  the  defendant  was  authorized  in  keeping  him  there  a  reasonable  and 
convenient  time,  until  a  warrant  could  be  made  out,  and  until  the  plaintiff  could 
on  the  following  morning  be  sent  forward  to  the  county  jail.  The  next  morning 
he  is  discharged.  The  preamble  of  the  statute  5  Hen.  4,  c.  10,  recites  that 
constables  of  castles  be  assigned  to  be  justices  of  peace,  and  take  people  to 
whom  they  bear  evil  will,  and  imprison  them  within  the  said  castles,  until  they 
make  fine  and  ransom ;  that  was  a  very  different  evil  from  the  committing  an 
offender  to  the  cage  until  a  warrant  can  be  made,  which,  according  to  Lord 
Hale,  the  magistrate  may  do.  Buskers  case  is  not  law  at  present.  For  if  a 
prisoner  be  committed  for  a  contempt  generally,  that  is  a  sufficient  return  to  a  writ 
of  habeas  corpus^  and  he  could  not  deliver  himself.  The  Chief  Justice  of  the 
^King's  Bench,  acting  as  a  magistrate,  is  subject  to  the  same  law  as  p^^^g 
other  magistrates,  therefore  Throgmorton's  case  is  favourable  to  the  ^ 
defendant.  Cur,  adv.  vuU. 

GiBBs,  C.  J.,  now  delivered  the  judgment  of  the  court. 

With  respect  to  the  objection  taken  to  the  notice  of  action,  it  is  this :  The 
statute  requires  that  the  name  of  the  attorney  shall  be  endorsed  thereon. 
This  notice  is  endorsed  D.  Shuter,  and  it  is  said  that  his  Christian  name  ought 
to  be  given  at  length.  On  hearing  the  argument,  we  are  strongly  inclined  to 
think,  that  the  endorsement  on  the  notice  was  sufficient ;  but  we  were  urged  by 
a  case  said  to  have  been  decided  before  Lord  Ellenborouoh,  that  without  the 
Christian  name  written  at  length,  the  notice  was  bad  ;  we  therefore  thought  fit 
not  to  decide  the  point  without  communicating  with  him.  His  lordship  had 
no  recollection  of  having  positively  decided  that  point,  and,  as  it  was  admitted 
that  that  cause  went  off  on  another  ground,  and  inasmuch  as  on  the  statute 
2  Geo.  %  c.  23,  the  endorsement  on  a  writ  is  as  often  made  in  the  one  way  as 
in  the  other,  we  are  satisfied  that  this  objection  is  removed.  As  to  the  merits, 
without  considering  whether  the  words  spoken  were  or  were  not  a  sufficient 
cause  of  commitment,  by  the  magistrate,  we  are  of  opinion  that  this  commit- 
ment which  was  clearly  a  commitment  by  way  of  punishment,  and  was  made  by 
word  of  mouth  only,  without  warrant  in  writing,  cannot  be  supported ;  for  it  is 
clearly  laid  down  in  2  Hawk.,  book  2,  c.  16,  s.  3,  and  by  Lord  Hale,  (a)  that 
such  a  commitment  by  a  magistrate  must  be  made  by  a  warrant  in  writing.  We 
are  of  opinion,  therefore,  that  the  rule  for  a  nonsuit  must  be        Discharged. (6) 

(a)2HaleP.  C.  122. 

(6)  [See  10  Johns.  393,  Riekmand  v.  Dayton  i  2  Ld.  Raym.  1029,  TU  Queen  v.  Langlew  s 

2  Salk.  697,  S.  C. 


•GREW  V.  ATWOOD.  [nO 

{2  Marab.  337,  S.  C] 

It  process  be  returnable  on  the  last  return-day  of  any  term,  and  the  plaintifT deliver  a  declaration,- 
with  notice  to  plead,  on  the  return-day  or  the  day  following,  and  if  the  day  next  following  the 
return  be  a  Sunday,  then  on  the  second  day  after  the  return,  the  defendant  is  not  entitled  to 
an  imparlanee. 

Irregularities  in  practice  are  not  excused  from  liability  to  costs  on  the  ground  that  the  party  is 
nusled  by  Impey*s  Practice. 

-  Best^  Sorjt.,  barring  obtained  a  rule  nisi  to  set  aside  the  interlocHtory  judgment 
m  tnis  case  for  irregularity, 

Lens,  Serjt.,  showed  cause,  maintaining  that  it  was  regular,  under  the  follow- 
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iog  circumstances.  The  writ  was  returnable  on  the  last  return  of  Easter  term; 
the  declaration,  laying  the  venue  in  London,  with  notice  to  plead,  was,  on 
Saturday,  25th  May,  l^ing  the  day  next  after  the  return-day,  delivered  condi- 
tionally in  London :  the  defendant  on  the  SOth  entered  an  appearance,  and  the 
pkintiflT  demanded  a  plea  on  Slst,  and  signed  judgment  for  want  of  a  plea ;  the 
writ,  he  said,  being  returnable  on  the  last  return-day  of  a  term,  and  the  defend* 
ant  residing  in  London,  and  the  declaration  having  been  delivered  on  the  day 
next  after  the  return-day,  the  defendant  was  bound  to  plead  within  four  days 
of  the  delivery  of  the  declaration,  and  was  not  entitled  to  any  imparlance,  accord- 
ing to  the  rule  of  court,  Hil.  35  Q.  3,  seen  in  2  H.  Bl.  55L 

Best^  in  support  of  his  rule,  contended,  that  by  the  rule  of  court  in  question, 
which  he  ciied  from  Peacock's  Rules  and  Orders  of  the  Court  of  (Jotnmon 
Pleas,  p.  170,  and  which  was  also  stated  in  Impey*s  Practice,  the  defendant 
was  not  here  deprived  of  his  imparlance,  because  the  Plaintiff  had  not  delivered 
his  declaration,  accompanied  with  notice  to  plead,  on  the  very  return-day  of  the 
writ,  that  rule  of  court  giving  the  plaintiff  the  day  after  the  last  return-day  of  a 
term  to  deliver  his  declaration,  only  in  the  single  case  where  the  return-day 
falls  on  a  Sunday. 

4^.-1         *7Tu  Court  held  that  the  defendant  had  been  misled  by  the  statement 
-I     of  the  rule  in  Impey  and  Peacock,  and  that  he  would  have  done  better  to 
refer  to  so  high  an  authority  as  H.  Bl.  Reports,  and  [as  they  had  done  in 
QBOther  late  instance,  where  Impey's  Practice  had  misled  the  parties]  they 

Discharged  the  rule  with  costs,  (a) 

00  The  onlv  oop^  of  the  rule  in  posMssion  of  the  secondaries,  which  is  in  MS.,  and  bears 
only  a  copy  of  the  judges*  signature,  does  not  agree  verbaiim  with  the  rule  given  in  H.  Bl., 
though  it  is  in  substance  the  same.  l*he  rule,  as  siven  by  Peacock,  varies  from  both  of  the 
above  in  several  particulars  of  less  conaequeooe,  but  principally  in  omitting  the  word  "nof" 
before  '*  happen,"  in  the  9ih  line,  which  has  the  effect,  in  every  case  to  whicn  this  rule  applies, 
of  allowing  the  plaintiff  one  day  less  to  declare  in.  The  words  of  the  rule,  as  inserted  in  a  book 
belonging  to  Mr.  Secondary  Griffith,  are  as  follow : 

Regxtla  Gekeralis. 

Hilary  term,  35th  Geo.  3. 
It  is  ordered.  That  upon  all  process  sued  out  of  thb  court,  returnable  the  last  return  of  any 
term,  if  the  plaintiff  declares  in  London  or  Middlesex,  and  the  defendant  lives  within  twenty 
miles  of  London,  the  defendant  shall  plead  within  four  days  after  such  declaration  filed  or 
delivered  with  notice  to  plead  accordingly,  without  any  imparlance,  provided  such  declaration 
be  filed  or  delivered  on  the  day  of  such  return,  or  on  the  day  next  after  such  return,  in  case  the 
same  shall  not  happen  on  a  Sunday ;  in  which  case  the  plaintiff  shall  have  the  whole  of  the  day 
following  to  file  or  deliver  such  declaration  as  aforesaid.  And  in  case  the  plaintiff  declares  in 
any  other  couotv,  or  the  defendant  hves  above  twenty  miles  from  London,  the  defendant  ahall 
plead  within  eigm  days  after  the  declaration  filed  or  delivered  with  notice  to  plead  accordingl|rt 
withoat  any  imparlance,  provided  such  declaration  be  filed  or  delivered  as  aforesaid.  And  it  is 
further  ordered,  That  the  rules  now  in  force  respecting  the  times  of  declaring  and  pleading 
upon  any  process  returnable  the  first,  second,  or  third  return  of  any  term,  shall  also  extend  to 
(he  Ibunh  return  of  Easter  term.  By  Thi  Coukt. 


♦72]  *CLARKE  v.  DAVIES. 

[2  Manh.  386,  6.  C] 

tn  avowing  for  rent  under  the  statute  11  G.  2,  e.  19,  it  is  not  necessary  to  aver  that  the  rent 
eominned  in  arrear  at  the  time  of  the  making  avowry  or  conusance. 

Upon  demurrer,  if  each  partjr  takes  objections  to  the  pleadings  of  the  other,  it  is  the  duty  of  each 
to  deliver  paper-books,  with  the  points  intended  to  be  made  on  both  sides,  stated  in  the 
marsin. 

In  replevin  for  taking  the  plaintiff's  goods  in  a  dwelling-honse,  the  defendant  made  conusuice 
of  the  taking  as  a  distress  for  rent  due  upon  a  demise  to  the  plaintiff.  Plea,  that  at  the  tim# 
of  the  demise  and  rent  accrued,  the  defendant  was  covert  of  J.  C,  then  her  husband:  Held 
that  it  must  be  intended  that  the  husband  continued  living  at  the  time  of  the  distress  taken, 
and  that  therefon  the  goods  could  not  be  the  plaintiff*8,  but  her  huaband'a,  and  so  she  had  no 
ground  of  action. 

In  replevin,  an  avowry  or  conusance  for  rent  admits  the  property  of  the  goods  to  be  in  the 
plaintiff. 
TOL.  u.  84  Z 
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Bat  if  the  plaioiiff^g  plea  subaequenily  shows  the  property  of  the  goods  to  be  in  another,  the 
plaintiff  cannot  maintain  the  action. 

In  replevin  for  taking  the  plaintiff's  goods  on  12th  May  in  a  certain 
dwelling-house,  the  defendant  made  conusance  as  bailiflf  of  M.  Campbell,  ana 
acknowledged  the  taking  as  a  distress  for  eight  weeks'  rent,  payable  weekly, 
for  a  dwelling-house,  under  a  demise  thereof  from  M.  Campbell  to  the  plaintiff 
and  because  62/.  bs,  6d,  rent  on  the  9th  day  of  May,  and  from  thence  until, 
and  at  the  same  time  when,  dbc.,  was  in  arrear,  the  defendant  acknowledged  the 
taking.  The  plaintiff  pleaded  in  bar,  first,  that  she  did  not  hold  as  tenant  to 
M.  Campbell ;  secondly,  that  before  and  at  the  time  of  the  making  of  the  sup- 
posed demise,  and  at  the  time  when  the  supposed  arrear  of  rent  became  due, 
she  the  plaintiff  was  married  to  J.  Clarke,  then  her  husband,  and  this  she  was 
ready  to  verify,  wherefore  she  prayed  judgment  and  her  damages ;  thirdly, 
that  nothing  was  in  arrear.  The  defendant  joined  issue  on  the  first  and  last 
pleas,  and  demurred  generally  to  the  second  plea.  The  plaintiff  joined  in 
demurrer. 

This  case  was  first  spoken  to  in  Easter  term,  1816,  when  it  appeared  that 
the  defendant  had  deUvered  paper-books,  in  the  margin  of  which  were  stated 
two  points,  which  the  defendant  meant  to  make  on  the  argument,  to  invalidate 
*the  plaintiff's  second  plea ;  and  the  plaintiff  had  deli  vered  paper-books,  in  r-^^^ 
the  margin  of  which  was  stated  a  point  which  the  plaintiff  meant  to  make  ^ 
on  the  argument,  as  showing  that  the  defendant's  conusance  was  bad ;  the  coun 
were  at  first  inclined  to  consider  that  the  effect  of  the  practice  established  in  this 
respect,  was,  that  the  plaintiff,  by  delivering  paper-books  which  contained  that 
point  only,  confined  herself  to  that  point,  and  abandoned  the  defence  of  the 
points  made  by  the  defendant  os  untenable,  and  could  not  be  permitted  to  aigue 
them ;  but  Vaughan^  Seijt.,  for  the  plaintiff,  stating  that  the  parties  had  sup- 
posed it  sufficient,  if  each  called  the  attention  of  the  court  to  those  points  which 
nerself  intended  to  make,  and  that  it  was  for  the  opposite  party  to  supply  the 
points  which  she  intended  to  make,  the  court  permitted  the  plaintiff  to  speak 
to  all  the  points. 

Faughan^  for  the  plaintiff,  contended  that  the  conusance  was  bad,  because  it 
was  intended  to  be  a  conusance  under  the  statute ;  and  therefore,  although  the 
defendant  might  have  pleaded  otherwise  if  she  had  made  conusance  at  common 
law,  yet,  inasmuch  as  the  statute  1 1  Geo.  3,  c.  19,  s.  22,  expressly  requires  that 
the  conusance  shall  show  that  the  rent  distrained  for,  at  the  time  of  the 
distress,  was,  and  still  remains,  due ;  which  last  expression  hath  always  been 
taken  to  refer  to  the  time  of  the  conusance  made;  and  inasmuch  as  the 
conusance  in  this  case  only  showed  that  the  rent  was  in  arrear  before  and  at 
the  time  of  the  distress,  without  adding  that  it  *' still  is  in, arrear,"  as  all  the 
precedents,  he  said,  were,  the  conusance  could  not  be  supported. 

But  BuRRouoH,  J.,  observed,  that  the  precedents  ran  in  both  forms,  and  that 
manuscript  precedents  of  Draper  and  Walker,  Serjts.,  omitted  to  state  that  the 
*rent  was  in  arrear  at  the  time  of  the  avowry ;  and  the  court  overruled  rmjA 
that  objecticMi.  L^ 

The  cause  was  spoken  to  on  a  subsequent  day  in  the  same  term,  when  the 
court  ofiexed  the  defendant  permission  to  amend,  either  by  pleading,  or  avow- 
ing any  new  or  further  pleas,  or  avowries ;  but  the  defendant  declined  the 
indulgence. 

In  this  term,  Pe//,  Serjt.,  in  support  of  the  demurrer,  contended  that  the  second 
plea  was  ilL(a)  **A  feme  covert  is*  of  capacity  to  purchase  of  others  without 
the  consent  of  her  husband ;  but  her  husband  may  disagree  thereunto,  and 
devest  the  whole  estate ;  but  if  he  neither  agree  nor  disagree,  the  purchase  is 
good."     So,  (6)  **  If  the  wife  agree  to  an  estate  made  to  her  during  coverture, 

(a)  Co.  lit.  3  a. 

Q»)  2  Co.  Dig.  101,  BarvH  and  Feme,  S.  2.,  dtea  1  Ro.  349, 1. 17. 
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fihe  shall  be  liable  to  all  charges  to  which  the  estate  is  subject :  as,  if  the  estate 
was  granted  by  f)De»  with  the  render  of  a  rent,  she  shall  be  chargeable  with  thu 
rent."  "  So,  to  the  covenant  of  a  lease."  The  plea  artfully  states  that  the  plaintiff, 
at  the  time  of  the  demise  made,  and  rent  accrued,  was  covert  of  Joseph  Clarke, 
then  her  husband,  saying  nothing  of  the  time  of  the  distress.  At  those  times, 
although  covert,  she  was  liable  on  the  authorities  cited.  If  at  the  time  of  the 
distress  the  husband  continued  alive,  the  plaintiff  had  no  property  in  the  goods, 
for  they  were  his,  and  therefore  she  cannot  sue  for  the  taking  of  them ;  if  he  was 
then  dead,  she  remains  liable  to  the  arrear  of  the  rent.  No  case  is  to  be  found,  in 
which  coverture  pending  a  demise  to  which  the  husband  has  neither  assented 
nor  dissented,  has  been  pleaded  in  bar.  The  plaintiff  has  not  stated  enough  on 
this  record  to  enable  her  to  recover,  for  she  shows  that  she  has  been  covert,  but 
does  not  show  that  her  husband  is  dead,  in  which  latter  case  only  can  she  have 
»7t&-|     property  in  the  goods.    On  the  *pleadings  it  must  be  taken,  that  he  is  still 

-*  living.  It  was  not  incumbent  on  the  defendant  to  reply  that  he  continued 
living ;  that  would  be  a  departure.  Where  a  person  is  once  shown  in  pleading  to 
be  alive,  it  must  be  taken  that  his  life  continues,  unless  the  contrary  be  averred.(a) 
This  principle  is  supported  by  sound  reason :  it  lies  more  immediately  within 
the  knowledge  of  the  wife,  than  of  any  other  person,  to  say  whether  the  husband 
be  dead  or  divorced ;  if,  therefore,  it  be  necessary  for  her  defence,  to  show  that 
the  husband  is  dead,  it  is  for  her  to  aver  his  death.  It  will  be  contended  that 
by  making  conusance,  the  defendant  admits  the  property  of  the  goods  to  be  in 
the  plaintiff,  as  stated  on  the  record ;  but  if  she  by  her  plea  shows  that  the 
property  is  not  in  her,  then  either  she  disqualifies  herself  to  sue  for  those  goods, 
or  she  commits  a  departure  from  her  declaration.  She  declares  for  the  taking 
of  her  goods,  the  defendant  acknowledges  the  taking  to  be  rightful,  because  the 
plaintiff  owed  rent;  the  plaintiff  pleads  that  the  defendant  had  no  right  to  take 
them,  because  the  goods  were  her  husband's.  No  case  in  replevin  is  found 
where,  to  an  avowry  for  rent,  coverture  has  been  pleaded.  A  married  woman 
is  clearly  competent  to  take  an  estate,  and  her  husband's  consent  is  not  requisite 
thereto ;  the  estate  is  in  her,  until  his  dissent  devests  it.  If  she  acquires  an 
estate  in  land,  out  of  which  rent  is  reserved,  inasmuch  as,  under  the  original 
feodal  grant,  at  the  common  law,  if  the  services  under  which  the  grant  was 
made,  were  left  unperformed,  the  grantor  might  resume  the  land,  and  the 
coverture  of  a  feme  grantee  would  have  been  no  bar  to  the  resumption ;  so,  after 
the  pledge  of  distress,  which  was  borrowed  from  the  civil  law,  was  substituted 
for  the  resumption  of  the  land,  the  coverture  of  the  grantee  could  in  hke  manner 
7fS*1     ^^  °^  ^  ^^  ^^^  taking  that  pledge  of  a  distress,  and  holding  it  until  the 

J  services  were  perform^i.  The  only  evidence  that  the  plaintiff  is  sole, 
is,  that  she  sues  on  the  record  as  if  sole ;  but  the  evidence  of  her  coverture  is, 
that  she  positively  avers  on  the  record  that  she  was  covert  on  the  9th  of  May, 
whence  it  is  to  be  presumed  that  she  continued  covert  on  the  12th. 

Vaughan^  Serjt.,  conird.  The  defendant,  by  avowing,  admits  the  property 
to  be  well  pleaded  in  the  party  on  whom  the  distress  is  taken,  and  therefore  the 
property  cannot  on  this  record  be  taken  to  be  the  husband's  ;  {b)  the  defendant 
is  estopped  from  now  contending  that  the  goods  belong  to  the  nusband.  If  he 
wished  to  contest  the  plaintiff's  property  in  the  goods,  he  should  have  pleaded 
nan  cepitj  Qto  which  ourrough,  J.,  agreed,!  or  property  Jn  another.    In  order 

~  ow  that  the  estate  vested  in  the  husband,  the  plain  ' 


to  show  that  the  estate  vested  in  the  husband,  the  plaintiff  ought  to  have  replied 
the  husband's  assent  to  the  contract  of  the  wife,  which  he  has  not  done.  Upon 
a  plea  of  assignment  of  a  term  to  Catharine  Kingston,  where  the  plaintiff 
replied  her  coverture,  the  court  held  that  unless  the  plea  had  gone  on  to  show 
the  husband's  dissentt  the  estate  vested  in  the  wife.(c)    *'In  bar((/)  to  an 

(a)  WtUoH  V.  Hadgn,  2  East,  31^        QH  Bull.  N.  P.  53,  cites  Arundd  v.  TrevU,  Sid.  82. 
lO  Ban^ather  ▼.  Jordan,  2  Doug.  452.  (ft)  Co.  Dig.  PUader,  3  K.  20. 
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avowry  for  rent,  the  pkintifi*  may  plead  as  in  bar  to  debt  for  rent."  In  debt  for 
rent,  the  plainliff  might  have  pleaded  her  coverture,  or  given  it  in  evidence  on 
nil  debet.  The  passage  cited  from  Comyn  (a)  to  show  that  the  estate  vests  in 
the  wife  during^  coverture,  is  misapplied,  being  ranged  under  the  head,  '^  What 
acts  of  the  husband  the  wife  may,  after  his  death,  affirm  by  her  agreement," 
and  is  only  intended  of  the  wife  being  sued  after  the  decease  of  the  husband. 
But  she  cannot  during  coverture  ^contract  any  obligation  by  which  she  r-^^ 
can  bind  herself  to  pay  rent  during  her  coverture.  "If  the  cattle  of  a  ^ 
feme  sole  be  taken,  and  she  afterwards  intermarry,  the  husband  alone  may 
have  replevin :  but  if  they  join,  after  verdict  judgment  will  not  be  arrested, 
because  the  court  will  presume  them  jointly  interested,  (as  they  may  be,  if  a 
distress  be  taken  of  goods,  of  which  a  man  and  woman  were  joint-tenants,  and 
afterwards  intermarried,)  the  avowry  admitting  the  property  to  be  in  the  man- 
ner it  is  laid." (6)  The  words  "then  her  husband,"  narrow  the  allegation  of 
his  life  to  that  particular  time. 

Fell,  in  reply.  "If  a  lease  for  years  be  made  to  baron  and  feme,  rendering 
rent,  after  the  baron's  death,  if  the  feme  agree  to  the  lease,  debt  lies  against 
her  for  all  the  arrearages  incurred  in  the  life  of  the  baron."(c)  The  case  there- 
fore stands  thus.  On  12th  May ;  a  distress  is  taken  for  rent  due  on  the  9th 
May ;  the  plaintiff  denies  the  defendant's  right  to  distrain  on  the  12th,  because 
she  says  she  had  a  husband  living  on  the  9th,  but  though  she  says  not  whether 
he  continued  alive  from  the  9th  to  the  12th,  she  admits  that  on  the  12th,  she 
still  held  of  the  same  lessor :  either  therefore  she  was  still  covert  on  the  12ih, 
which  must  be  presumed,  as  she  has  not  shown  her  husband's  death  ;  or,  if  he 
is  dead,  her  holding  on  until  the  12th  is  an  agreement  after  his  decease  to  the 
demise  made  to  her  in  his  lifetime ;  and,  either  way,  she  is  liable  to  the  rent 
and  to  the  distress.  Cur,  adv,  vult. 

GiBBS,  C.  J.,  now  delivered  the  judgment  of  the  court. 

We  have  considered  this  case,  and  we  are  of  opinion  on  the  fullest  considera- 
tion, that  the  plea  in  bar  is  bad.  •The  plaintiff  Mary  Ann  Clarke  de-  ^^^ 
clares  for  taking  her  goods  and  chattels.  The  conusance  is,  that  the  ^ 
plaintiff  held  the  premises  up  to  a  certain  day,  when  the  rent  became  due,  and 
from  thence  until  and  at  the  said  time  when,  &c.,  as  tenant  thereof  to  M.  Camp- 
bell, and  because  certain  rent,  which  became  due  on  a  certain  day,  was  in  arrear, 
therefore  the  defendant  distrained  the  goods.  She  pleads,  first,  non  tenuii* 
2diy,  That  before  and  at  the  time  of  the  demise,  and  also  at  the  time  when  the 
rent  became  due,  she  was  covert  of  a  husband ;  and  the  inference  which  she 
wishes  to  arise  is,  that  because  she  was  then  covert,  the  demise  was  not  made 
to  her,  but  to  her  husband  ;  or,  if  to  her,  that  the  holding  was  by  her  husband, 
or  by  her  and  her  husband,  and  destroys  the  right  to  distrain  on  her.  We  think 
that  is  not  so.  We  think,  that  if  the  presumption  arises  that  the  coverture* 
alleged  to  have  existed  on  the  9th  of  May,  did  continue  until  and  on  the  12th, 
and  if,  as  it  has  been  argued,  that  be  the  necessary  consequence,  then  the  plea 
in  bar  is  clearly  bad  on  this  ground,  because  it  states  a  fact,  pleaded  by  the 
plaintiff  herself,  inconsistent  with  her  action ;  for  if  at  the  time  of  suing  she  has 
a  husband  living,  she  clearly  cannot  maintain  her  action.  But  be  that  as  it 
may,  and  supposing  that  presumption  not  to  be  raised,  and  that  the  effect  of  the 
allegation  only  is,  that  the  plaintiff  had  a  husband  when  the  rent  became  due; 

et  still  she  cannot  succeed :  for  supposing  the  demise  to  have  been  made  to 
_  er  during  coverture,  the  plaintiff  would  have  held,  {8ub  modo,  it  is  true,)  up 
to  the  time  when  the  rent  became  due.  We  think,  therefore,  that  notwithstand- 
ing all  the  material  facts  stated  in  the  plea  in  bar,  the  conusance  remains  un- 
touched.   This  can  in  no  case  be  of  any  disadvantage  to  the  plaintiff;  for  on 

(a)  2  Co.  Dig.  101,  Baron  and  Feme,  S.  2,  ante,  p.  74. 

(6)  Bull.  N.  P.  53;  Bourne  et  Ux,  v.  Mattaire,  P.  8.  G.  2,  Caa.  temp.  Hardwicke,  119. 

ifi)  I  Ro.  Ab.  349,  Baron  and  Feme,  Z.  pi.  2,  Una  19. 
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the  plea  otnon  tenuU  she  may  take  advantage  of  all  the  same  facts,  of  which 
ahe  might  have  taken  advantage  on  this  conusance. 

Judgment  for  the  defendant. 


•79]  •FROST  t;.  HALE. 

[2  Muib.  891,  S.  C] 

Fine  amended  by  a  lost  deed  to  lead  the  veea,  upon  inepection  of  the  draft,  and  of  a  certified 
copy  of  the  memorial  of  the  deed,  [ihe  land  bemg  in  a  register-eoontyt]  uid  on  affidavit  that 
the  deed  contained  the  amendment,  and  of  the  intent. 

Beit^  Serjt.,  moved  to  amend  a  fine  by  inserting  before  the  words  *Mn  the 
county  of  the  town  of  Kingston-upon-HuU,"  the  words  •^in  the  lordship  of 
Myton,"  upon  an  affidavit  that  the  premises  intended  to  pass  were  in  the  lord- 
ship of  Myton,  in  the  county  of  the  town  of  Kingston-upon-HuU,  that  they  were 
intended  to  pass,  aud  that  they  were  described  in  the  terms  of  the  amendment 
now  pmyed  for,  in  deeds  of  lease  and  release,  intended  to  lead  the  uses  of  this  fine, 
and  in  pursuance  of  which,  it  was  sworn,  this  fine  was  levied ;  those  deeds  were 
since  lost,  but  the  draft  had  been  preserved,  and  was  now  produced :  and  the 
premises  lyinff  in  Yorkshire,  a  re^ster  county,  the  deed  had  been  memoriali2ed, 
and  a  copy  of  the  memorial,  certified  by  the  proper  officer,  was  now  produced, 
npon  the  authority  of  which  certified  copy  of  the  memorial  the  court  permitted 
the  amendment* 


DOE,  on  the  Demise  of  BUNNY,  v.  ROUT. 
[2  Marah.  397,  S.  C] 

Bequest  of  "all  my  etoek  in  trade,  household  goods,  wearing  apparel,  ready  money,  securities 
for  money,  and  every  other  thine  my  property  of  what  nature  or  kind  soever,  to  and  for  her 
own  proper  use  and  aisposalt"  Held  not  to  carry  land,  being  controlled  by  indications  which 
rendered  the  testatrix's  intent  uncertain. 

But  if  the  testatrix's  intent  to  pass  land  bad  clearly  appeared,  these  words  are  sufficient  to 
carry  land. 

This  case  was  argued  on  a  former  day  in  this  term  by  Pell^  Berjt.,  for  the 
phintifi*,  and  Lena,  Serjt.,  for  the  defendant. 
IPQQ-.         *GiBii8, 0.  J.,  now  delivered  judgment. 

-I  This  was  an  action  of  ejectment  brought  to  recover  a  certain  messuage 
in  Andover.  It  was  tried  at  the  Winchester  spring  assizes,  1816,  before  Qraham, 
B.,  when  a  verdict  was  found  for  the  plaintifi*  on  the  demise  of  Bunny,  subject 
to  a  point  reserved  upon  the  construction  of  the  fdlowing  will  of  Mary  Rout, 
spinster : — ^*I  desire  my  just  debts  of  every  sort,  with  my  funeral  expenses,  to 
be  paid  and  properly  discharged  by  my  executrix  hereinafter  named :  and  sub- 
ject thereto,  I  give  and  bequeath  unto  my  sister  Ann  Rout,  all  my  stock  in  trade, 
household  goods,  wearing  apparel,  ready  moneys,  securities  tor  money,  and 
every  other  thing,  my  property,  of  what  nature  or  kind  soever,  to  and  for  her 
own  proper  use  and  disposal.  And  I  do  hereby  appoint  her  my  whole  and  sole 
executrix  of  this  my  last  will  and  testament.'*  The  will  is  executed  so  as  to  pass 
both  real  and  personal  estate,  and  both  will  pass  by  the  language  which  is  used,  if 
the  court  can  collect  a  clear  intent  to  convey  both,  but  if  only  donbts  are  raised, 
they  will  not  disinherit  the  heir.  Mansfikld,  C.  J.,  in  the  case  of  Boe  on  the 
demi$e  of  Heliing  v.  Feud,  2  New  Rep.  214,  lays  down  the  law  clearly  upon 
this  subject.  The  question  therefore  is  whether  the  court  can  collect  a  clear 
desiffn  to  pass  real  as  well  as  personal  estate.  There  is  no  case  decided  on 
simikr  words,  to  guide  us ;  therefore  we  must  form  our  own  judgment  of  the 
meaning  of  the  unirds.  The  plaintiff  reUes  on  some  decided  cases,  and  also 
eontendb  that,  even  without  authority,  the  words  of  the  will  itself  conduct  us  to 
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the  ^oQclumon  that  the  land  passes  hy  this  devise.  HapewtU  v.  JIMand^ 
1  Com.  164,  is  the  first  case  in  point  of  time ;  the  will  runs  thtis : — Whereas  I 
have  given  my  bond  to  leave  my  manor  of  Buckley  *to  the  daughter  of  j-^- 
my  brother  James  Ackland,  and  the  heirs  of  her  body,  if  she  live  to  at-  ^ 
tain  the  age  of  twenty-one  years,  but  if  she  die  before  she  attain  that  age,  then 
it  is  to  return  to  me  again,  if,  therefore,  my  said  brother's  daughter  shall  happ^i 
to  die  before  she  attain  her  age  of  twenty-one  years,  I  give  the  said  manor  to 
my  brother  Richard  Ackland  and  his  heirs ;  also  I  give  to  my  brother  Richard 
Ackland  all  my  land,  tenements,  and  hereditaments  whatsoever;  also  1  give  to 
my  brother  Richard  Ackland  all  my  goods,  chattels,  moneys,  debts,  and  whatso- 
ever else  I  have  in  the  world,  not  before  by  me  disposed  of."  It  was  held  that 
those  words,  ^* whatsoever  else  I  have  in  the  world,  not  before  by  me  disposed 
of,'*  carried  land,  notwithstanding  that  they  were  preceded  by  the  words  goods, 
chattels,  moneys,  and  debts.  And  it  was  rightly  so  decided ;  for  the  testator,  in 
the  earlier  part  of  his  will,  disposes  of  land,  but  there  is  not  a  preceding  word 
at  all  referring  to  personal  property.  He  had,  in  the  former  part  of  his  will, 
disposed  of  land ;  he  had  not  disposed  of  any  thing  but  land ;  it  was  therefore 
necessarily  his  intent  to  dispose  of  such  land  as  was  not  before  disposed  of. 
That  case  is  not  applicable  here,  for  not  one  precedent  word  in  this  will  refers 
to  land.  Huxtep  v.  Brootnan,  1  Bro.  Chan.  Cas.  437,  was  next  cited :  there 
the  will  was,  "I  give  and  bequeath  to  Mary,  daughter  of  Mary  Huxtep,  and 
likewise  to  the  son  and  daughter  of  Susan  Topley,  all  the  overplus  of  my  money ; 
and  likewise  beg  of  my  executor,  that  he  will  pay  into  the  hands  of  the  above 
children's  friends,  all  the  money  that  is  due  to  me  on  settling  my  father's  ac- 
count," So  far  the  will  relates  to  personal  property  only.  He  proceeds, 
"Friday."  This  form  of  recommencing  the  subject  shows  that  this  was  a  sub- 
stantive bequest,  and  stands  independent  of  the  other.  Then  *follow  r-^go 
the  words,  which  the  Lord  Chancellor  thought  conveved  land,  and  he  ^ 
rightly  so  thought,  "I  give  and  bequeath  to  them  all  I  am  worth,  except  20/. 
which  I  give  to  my  executor,  Mr.  Thomas  Brooman."  The  next  case  relied  on 
was  Doe,  lessee,  of  Wall  v.  Lcmglands,  14  East,  370.  There  the  will  was, 
"To  R.  Doran  and  E.  Wall  I  give  and  bequeath  all  and  every  the  residue  of 
my  property,  goods,  and  chattels  :"  and  certainly  that  case  is  a  full  authority, 
that  the  words  "all  my  property,"  uncontrolled,  will  carry  real  estate ;  and  the 
Court  of  King's  Bench  thought  that  the  words  goods  and  chattels  did  not  con- 
fine it  to  personalty  ;  but  the  court  put  it  on  this  ground ;  they  get  rid  of  the 
difficulty,  by  reading  the  whole  together  with  the  copulative  "and"  inserted 
between  "property"  and  "goods  and  chattels;"  this  renders  the  words  goods 
and  chattels  cumulative,  and  so  reading  them,  it  is  impossible  to  contend  that 
they  are  restrictive.  In  this  case,  the  position  of  the  words  renders  it  impossi- 
ble to  adopt  the  same  solution  of  the  difficulty ;  and  Dot  v.  Langlands  is 
therefore  not  precisely  in  point,  since  the  same  reasoning  which  is  there  used, 
cannot  be  applied  in  the  present  case.  So  the  case  stands  on  the  part  of  the 
plaintiff.  The  defendant,  on  the  other  hand,  contends  that  the  meaning  of  these 
words,  "every  other  thing,  my  property,"  must  be  confined  to  personal  estate, 
and  that  they  show  no  intent  in  the  testator  to  give  his  real  estate ;  and  he  cites 
Timewell  v.  Perkins,  2  Atk.  102.  That  will  ran  in  these  words  :  "7/em,  all 
those  my  freehold  lands  and  hop-grounds,  with  the  messuages  or  tenements, 
barns,  &c.,  now  in  the  tenure  and  occupation  of  the  widow  Leach,  and  all  other 
the  rest,  residue,  and  remainder  of  my  estate,  consisting  in  ready  money,  plate, 
jewels,  leases,  judgments,  mortgages,  dbc.,  or  in  any  other  thing  whatsoever  and 
wheresoever,  I  give  •unto  my  dearly  beloved  Arabella  Hitchins  and  p^™ 
her  assigns  for  ever."  And  the  question  was,  whether  the  residue  •- 
passed  to  Arabella  or  not.  There  was  no  doubt  but  the  words,  to  Arabella  and 
her  assigns  for  ever,  would  carry  the  fee  to  her,  without  the  word  heirs.  W 
FoHTEScuE,  J.,  says,  The  words,  "whatsoever  and  wheresoever"  must  be  con- 
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fined  to  the  things  antecedent,  and  is  restrained  to  his  hop-grounds  and  lease- 
holds ;  for  if  he  intended  to  give  his  wife  all  his  real  estate,  why  did  he  men- 
tion only  the  Essex  estate  ?  The  reasoning  of  the  court  is,  that  as  these  expres- 
sions are  preceded  hy  others,  which  enumerate  personal  estate  only,  they  must 
be  confined  to  matters  of  the  same  nature.  This  is  much  in  point  with  the 
present  case ;  for  the  preceding  words  are  expressive  of  personal  estate,  and 
the  genera]  words  foUow  immediately,  and  there  is  no  realty  mentioned,  in 
any  preceding  part  of  the  will.  The  next  case  mentioned  is  Roe  on  demise 
of  Helling  v,  Teudf  2  New  Rep.  214.  There  the  testator  devises  in  the  fol- 
lowing words :  **  First,  I  will  that  all  my  debts  and  funeral  charges  be  paid  by 
my  executrixes  and  executors  hereinafter  named."  He  then  gives  three  seve- 
ral legacies  to  certain  objects  of  his  bounty,  and  to  Ann  Parkin  an  annuity  of 
20/.  per  annum  during  her  natural  life.  It  is  observable  that  none  of  these 
bequests  apply  to  any  thing  but  personal  estate.  Then  he  goes  on  to  say, 
^*  Item,  I  give  to  the  five  grandchildren  of  my  late  uncle,  Mark  Fox*s,  four 
daughters  and  one  son,*'  adding  their  names,  [^  all  five  of  whom  I  constitute 
my  executrixes  and  executors,  and  to  whom  I  give  all  the  remainder  of  my 
property  whatever,  and  wheresoever,  to  be  divided  equally  between  them, 
share  and  share  alike,  after  their  paying  and  discharging  the  before-mentioned 
y^-^     annuities,  legacies,  debts,  and  demands,  or  any  I  may  hereafter  *make 

•^  by  codicil  to  this  my  will,^  ail  my  goods,  stock,  bills,  bonds,  book-debts, 
and  securities  in  the  Witham  drainage  in  Lincolnshire,  and  funded  property." 
And  the  will  is  attested  by  three  witnesses.  In  that  case  Mansfield,  C.  J., 
first  states  the  principles  on  which  the  court  proceeds,  and  to  which  I  alluded 
in  my.  beginning,  that  there  must  be  a  clear  intent  to  will  away  the  property  ; 
otherwise  the  preferable  title  of  the  heir  at  law  must  prevail.  It  may  be  said, 
that  the  same  force  of  reasoning  which  the  late  chief  justice  there  uses  cannot 
be  here  applied :  there  the  enumeration  made  by  the  testator  to  explain  what 
he  meant  by  the  remainder  of  his  property,  and  which  was  restrictive  of  the 
meaning  of  the  general  expression,  was  made  at  the  end  of  his  will,  whereas 
here,  the  words  restricting  the  meaning  do  not  follow,  but  precede  the  general 
expression :  but  many  of  his  reasons  apply  forcibly.  First,  there  is  no  intro- 
ductory clause  in  either  will,  showing  an  intent  to  dispose  of  the  testator's 
whole  property.  Secondly,  there  is  no  provision  throughout  the  will  relating 
to  real  estate.  Thirdly,  in  both  wills  all  the  provisions  for  payment  of  debts 
and  legacies  are  for  payment  by  the  executors  and  executrixes.  Therefore, 
though  the  whole  reasoning  of  that  case  does  not  apply  here,  a  great  part  of  it 
does ;  and,  on  the  whole,  we  think,  if  the  case  were  to  be  decided  on  the 
authorities  now  before  us,  they  preponderate  in  favour  of  thd  defendant.  On 
the  words  of  the  devise  itself,  seeing  that  in  all  the  introductory  words  used  the 
testatrix  enumerates  every  particle  of  personal  property  which  she  can  recol- 
lect, without  saying  any  thing  touching  her  land,  and  seems  to  add  these  words 
at  last,  merely  lest  she  should  have  omitted  something,  we  cannot  think  bat 
that  if  she  had  had  it  in  intention  to  dispose  of  her  land,  she  would  have  used 
more  particular  expressions:  at  all  events,  we  cannot  collect  from  the  will 
^^-.     *a  clear  intent  to  dispose  of  her  land.     We  therefore  think  that  the  title 

J     of  the  heir  at  law  must  prevail,  and  that  the  defendant  is  entitled  to 
judgment.  Judgment  for  defendant. 
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NANFAN  and  Wife  v.  LEGH. 

[2  Marsh.  107.  8.  C] 

Devise  to  testator's  wife  of  his  collage  for  life,  if  she  continued  chaste  and  anmarried ;  bnt 
immediately  after  her  death  or  marnago,  to  his  son  Joseph  Hulse*  as  soon  as  he  should  attain 
twenty-one,  and  to  bis  heirs  for  ever.  Devise  of  his  land  and  estate  in  fee-simple,  where  be 
then  lived,  (except  what  was  thereinbefore  bequeathed  to  bis  wife,)  to  his  son  Joeeph  Holse, 
as  soon  as  he  shonld  attain  tweniy-one,  and  to  his  heirs  lawfully  begotten  for  ever,  sabject 
to  an  annuity  of  72.  to  his  wife.  Held,  that  Joseph  Hulse  took  an  estate-iail  in  the  land  and 
estate  in  fee-simple  where  the  testator  lived. 

Cases  out  of  Chancery,  sent  to  be  argued  in  this  court,  cannot  be  set  down  nor  heard,  uDleas 
they  are  signed  by  a  aeijeant. 

This  was  a  case  directed  by  the  Court  of  Chancenr  for  the  opinion  of  the 
judges  of  this  court,  the  material  parts  of  which  in  substance  were«  that  Peter 
Huke,  grandfather  of  the  plaintiff,  Hannah  Nanfan,  being  seised  in  fee  of  an 
estate  at  Millington,  in  the  county  of  Chester,  where  he  resided,  made  his  will, 
executed  and  attested  to  pass  freehold  estates,  as  follows :  Touching  all  lus 
temporal  estate,  he  charged  the  whole  thereof  with  payment  of  his  debts,  fune- 
ral expenses,  and  testamentary  charges/  He  gave  to  his  wife,  Hannah  Hulse, 
his  cottage  adjoining  to  his  estate  where  he  then  lived,  during  her  natural  life, 
if  she  continued  chaste  and  unmarried ;  but  immediately  a^er  her  death  or 
marriage,  to  his  son  Joseph  Hulse,  as  soon  as  he  should  attain  to  the  age  of 
twenty-one  years,  and  to  his  heirs  for  ever.  He  gave  his  land  and  estate  in 
fee-simple,  where  he  then  lived,  situate  in  Millington,  except  what  was  there- 
inbefore bequeathed  to  his  wife,  to  his  son  Joseph  Hulse,  as  soon  as  he  should 
attain  twenty-one  years,  and  to  his  heirs  lawfully  begotten  for  ever,  subject  to 
an  annuity  of  7/.,  to  his  wife,  agreeable  to  articles  made  at  the  testator^s  mar- 
riage. He  gave  to  his  daughter,  Hannah  Hulse,  600/.,  to  be  paid  to  her  out 
of  his  personal  *estate,  as  soon  as  she  should  attain  twenty-one  years,  or  tm^ 
to  her  issue,  if  any  there  were.  He  gave  to  his  wife  30/.  out  of  his  per-  ^ 
sonal  estate,  and  certain  furniture.  He  directed  his  executors  to  employ  all 
the  rents  and  profits  arising  from  his  whole  estate  for  the  support,  education, 
and  maintenance  of  his  wife,  son,  and  daughter,  until  she  should  attain  twenty- 
one  years,  and  then  for  the  support  of  his  wife  and  son,  until  he  should  attain 
twenty-one  years,  and  then  all  the  overplus  of  his  goods,  chattek,  and  efiects, 
of  what  nature  soever,  he  gave  to  his  son,  charged  with  payment  to  his  daugh- 
ter or  her  lawful  issue,  if  any  there  were,  of  100/.  immediately  after  the  son 
should  become  possessed  of  such  residue,  or  in  twelve  months  after  he  should 
attain  twenty-one  years.  And  if  either  of  his  children  should  die  before  the 
legacies  thereinbemre  bequeathed  should  become  due,  then  his  or  her  legacy, 
or  share,  so  dying,  should  go  to  and  for  the  use  and  benefit  of  his  survivor,  son, 
or  daughter,  as  it  should  happen,  if  he  or  she  so  dying  left  no  lawful  issue : 
but  if  both  his  children  should  die  before  attaining  twenty-one,  and  without 
issue,  then  he  gave  to  his  wife  200/.,  with  power  to  dispose  of  the  same  amongst 
her  relations ;  and  the  other  remainder  of  his  whole  estate  he  save  to  his  own 
relations,  nephews  and  nieces,  to  be  divided  amongst  them,  share  and  share 
aUke.  The  testator  died  in  1761 ;  his  son,  Joseph  Hulse,  his  heir  at  law,  sur- 
vived him,  and  took  possession  of  the  estate  devised  to  him,  and  died,  leaving 
the  plaintiff,  Hannah  Nanfan,  his  only  child  and  heir  at  law,  him  surviving, 
and  having  by  his  will,  made  after  the  death  of  Peter  Hulse,  devised  to  her  £ul 
his  real  estate  for  her  life,  with  remainders  over.  The  plaintiff,  Hannah 
Nanfan,  upon  the  death  of  her  father,  took  possession  of  the  estate  at  Millington, 
and  upon  the  supposition  that  under  the  will  of  Peter  Hube  she  *was  p,^ 
tenant  in  tail  thereof,  she,  together  with  the  plaintiff,  her  husband,  suf-  ^ 
fered  a  common  recovery  thereof,  and  afterwards  contracted  with  the  defendant 
for  the  sale  to  him  of  t|ie  fee-simple  of  that  estate  at  Millington ;  but  the  defend* 
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mt  objedei  to  the  plaintiff's  title,  on  the  ffiound  that  the  estate  was  devised  ia 
fee-fiimple  to  Joseph  Hulse,  by  the  will  of  Peter  Hulse,  and  that  Joseph  Hulse 
had  by  his  will  devised  the  premises  to  his  daughter,  the  plaintiff  Hannah,  for 
her  life  only ;  that  she  could  not  therefore  make  a  ^ood  title.  The  question 
was,  whether,  by  the  will  of  Peter  Hulse,  an  estate  in  fee  or  an  estate  in  tail, 
in  the  premises  wherein  he  lived  at  the  time  of  making  his  will,  was  given  to 
Joseph  Huise,  the  father  of  the  plaintiff  Hannah. 

The  parties  concerned  had  omitted  to  obtain  the  signature  of  a  serjeant  to 
this  special  case,  under  the  idea,  that,  inasmuch  as  it  was  directed  by  the  Court 
of  Chancery,  and  settled  by  the  chancery  counsel  engaged  in  the  cause,  a  Ser- 
jeant's signature  to  it  was  unnecessary. 

The  court  and  the  officers  agreed,  that  this  opinion  was  wholly  erroneous, 
and  that  a  case  out  of  Chancery,  like  any  other  case,  unless  it  were  signed  by 
a  Serjeant,  could  not  be  set  down  for  argument,  and  that  the  practice  must 
in  future  be  duly  observed. 

Lens^  Seijt.,  for  the  plaintifis,  contended,  that  by  the  devise  to  Joseph  and 
Us  heirs  lawfully  begotten  for  ever,  Joseph  took  an  estate-tail  only.  The  tes- 
tator, having  in  other  parts  of  his  will  devised  a  fee-simple  in  other  terms,  must 
be  taken  to  have  varied  his  phrase,  not  without  a  variation  in  his  meaning,  and 
though  these  might  in  some  other  cases  be  words  of  surplusage,  they  were  not 
in  this  instance  meant  as  such  by  the  testator.  He  destines  the  residue  o/  his 
^^•^  whole  estate,  *which  includes  the  realty  as  well  as  the  personalty,  to  ^ 
■^  over  to  his  nephews  and  nieces,  only  in  case  his  son  and  daughter  shotud 
die  without  inunediate  descendants.  The  proof  is,  that  his  nephews  and 
nieces,  to  whom  he  fives  the  estate  over,  are  themselves  heirs  lawfully  begot^ 
ten,  in  the  larger  and  more  general  sense  of  the  word :  therefore  he  could  not 
£e  without  heirs  lawfully  besfotten,  so  long  as  his  nephew  and  niece  survived ; 
and  consequently  the  estate,  by  the  terms  of  the  devise,  could  not  go  over  to 
them  until  they  and  their  heirs  were  extinct ;  and  as  they  then  woukl  be  inca- 
pable of  taking,  the  devise  could  never  take  effect  at  all,  and  is  therefore  void, 
which  is  an  argument  asainst  giving  it  this  construction,  ut  rea  inagis  valeai 
quam  pereai.  The  words  lawfully  ^gotten  narrowed  the  description  of  heirs 
to  those  which  were  legitimately  descended  from  the  body  of  Joseph.  There 
is  in  this  respect  a  difierence  in  construction  between  a  deed  and  a  wilL  At/- 
Ueton  says,  (a)  **  If  a  man  give,  done,  (which  signifies  by  deed,)  lands  or  tene- 
ments to  anotner,  to  hold  to  him  and  to  his  heira  males,  or  to  his  heirs  female8» 
he  to  whom  such  giA  is  made  hath  a  fee-simple."  But  Lord  Cork,  com- 
menting thereon,  says,  (6)  **  If  a  man  by  his  last  will  devise  lands  or  tenements 
to  a  man  and  to  his  heics  males,  this,  by  construction  of  law,  is  an  estate-tail,  the 
hw  supplying  these  words,  (of  his  body)."  So,  *' Devise  to  one  et  heredibus  /e- 
gUime proereaHtt  is  tail."(e)  In  ^ere^/briTs  case,? Rep.  136,(eQ  a  feoffment  was 
made  to  the  use  of  Aden  Beiesford,  son  of  James  B.,  and  of  the  heirs  males  of 
,^-1  the  said  Aden,  lawfully  begotten,  and  for  default  of  such  issue,  to  the  *use 
-'  of  Thomas  Beresford :  and  it  was  resolved  that  Aden  Beresford  took  an 
estate-tail.  So,  (e^  devise  of  a  copyhold  to  his  son  or  daughter,  wherewith  the 
testator's  wife  is  tnen  pregnant,  et  hmredibua  suie  legitime  proereatie,  and  if 
they  should  die  without  miit  of  their  body,  then  that  J.  S.  should  sell  it,  cre- 
ates an  estate-taiL  Chief  Baron  Comyn  (/)  has  overlooked  this  limitation  over, 
and  cites  the  case  as  an  authority  that  a  devise  to  A.  and  his  heirs  leptimi 
procreati$f  creates  an  entail.  The  only  other  case  immediately  in  point  is  Lord 
0$9uktofu?»  case,  8  Salk.  886.  There  were  words  **for  ever,"  as  in  the  present 

(a)Co.  Litt.27«,a.31. 
d)  Go.  Lin.  S7  «,  HiJ.  43  Elis.  C.  B.  lot.  1406. 

(e)  Co.  Litt.  80  b,  Harg.  note  8,  cites  Moor,  711,j>eiyf«mj>ngp.  6U,  (which  ia  in  point,)  or 
Iby  GiMw,  C.  J.]  for  6f7,  Omnk  v.  YTyoll. 
Ci>  In  aome  aditiona  41  b.  (e)  CSk»fc&  v.  ITaaff,  Mo  6a7. 

(/)  Co.  Dig.  Dtwm,  N.  5,  p.  896. 
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instance :  it  was  there  held  that  the  words,  *'  his  own  right  heirs  male  for  ever/' 
pointed  to  heirs  issuing  from  himself,  and  did  not  give  a  fee,  for  that  none  could 
take,  but  heirs  descended  from  the  body  of  the  testator.  In  another  report  of 
the  same  case,  (a)  the  judgment  of  the  court  is  not  so  fully,  but  is  more  point* 
edly  expressed.  The  court  say,  heirs  male  in  a  will  are  always  intended  of 
the  body,  and  imply  an  estate-tail.  'This,  therefore,  meets  the  very  case  put 
by  Coke,  and  there  is  the  concurrent  authority  of  Lord  Halk,  who,  in  the  resi- 
due of  the  note  cited  above,  adds  the  reasons.  Lord  088iUstone*$  case  supplies 
the  words  *^  for  ever,"  if  they  were  material,  which  they  are  not,  for  every  entail 
in  contemplation  of  law  is  a  fee,  and  for  ever. 

Bosanquet^  Serjt.,  conirdf  urged  that  this  devise  created  an  estate  in  fee- 
-simple  :  no  decided  case  was  directly  applicable ;  the  two  cases  cited  were  not 
.entitled  to  the  weight  which  had  been  ^iven  them,  and  the  cause  must  be  con- 
sidered upon  principle.  These  words  m  n  feoffment,  or  a  grant,  or  a  limitation 
to  uses,  would  have  given  a  fee;  and  there  are  no  subsequent  words 
"which  restrain  it  to  an  estate-tail.  Words  such  as  are  here  found,  f-^w) 
would  not,  even  in  a  will,  carry  an  estate-tail.  Beresford^a  case  ex- 
pressly distinguishes  between  heredum  suorum,  and  de  «e,  the  latter  of  wnich 
plainly  denote  the  body ;  here  it  is  the  possessive,  **  his,*'  not  **of  him.*'  The 
limitations  to  uses,  as  was  held  in  Mraham  v.  Twiggy  Cro.  El.  478,  S.  0. 
Mo.  424,  are  to  be  construed  most  nearly  to  wills,  and  gifts  in  tail  are  to  be 
construed  most  nearly  as  devises,  because  the  statute  of  Westminster  the  2d 
says,  Voluntas  donatoris^  ^e,  de  cetero  observetur.  What,  then,  is  the  dis- 
tinction between  deeds  and  wills  ?  In  a  will,  the  estate  must  be  expressly 
given  to  the  heirs  special,  however  untechnically  expressed.  So  is  it  in  a 
deed  ;  it  suffices  if  it  appear  by  any  implication  what  the  stock  is,  whence  the 
theirs  are  to  come :  but  it  must  not  be  a  matter  of  probability  or  doubt ;  it  must 
be  the  legitimate  conclusion  from  the  expressions  used,  not  demonstrably  cer- 
tain, but  morally  certain,  and  as  Lord  Kenyon,  C.  J.,  says,  in  Lane  v.  Lord 
Stanhope,  6  Term  Rep.  362,  not  conjecturing,  but  expounding.  Buller,  J., 
in  Hodgson  v.  Ambrose,  1  Doug.  341,  observes,  that  if  a  testator  make  use  of 
legal  phrases  or  technical  words  only,  the  court  are  bound  to  understand  them 
in  the  legal  sense.  It  is  bad  logic  to  put  a  different  meaning  on  words  from 
that  which  in  general  they  mean,  without  further  aid  than  the  words  them- 
selves. (6)  '  The  intent  of  the  devisor  must  plainly  appear.  It  is  kid  down  by 
the  counsel  for  the  plaintiff,  that  the  words  *no  a  man  and  his  heirs  male"  in  a 
deed,  carry  a  fee,  in  a  will,  create  an  estate-tail :'  that  is  on  the  principle,  that 
•n  a  deed  it  is  necessary  absolutely  to  limit  an  estate-tail  to  heirs  special.  The 
courts  say,  that  the  estate  expressed  is  contrary  to  the  rule  of  law :  and  there- 
fore, as  the  feoffor  has  given  an  estate  of  inheriumce  in  order  to  effectuate  the 
deed,  they  reject  *the  word  **  male."  But  in  a  will,  the  word  male,  which  ^^  j 
is  part  of  the  context,  following  the  word  heirs,  and  showing  that  the  tes-  ^ 
tator  meant,  that  the  estate  should  descend  to  some  heirs  male,  the  courts  make 
tt  descend  in  the  only  way  in  which  it  can  descend  to  heirs  male  only,  yiz.,  in 
tail-male.  In  the  case  of  Abraham  v.  7\tngg,  it.  is  expressly  held,  that  a 
feoffinent  to  A.  and  his  heirs  lawfully  engendered,  will  not  cariy  an  estate-tail, 
which  Lord  Hale,  in  his  note,  calls  Dormer*s  case.  It  is  said  there  in  argu- 
ment, that  though  not  hmited  to  the  heirs  of  the  body,  yet  being  limited  by  way 
of  use,  which  is  to  be  expounded  according  to  the  mtent,  and  as  wills,  it  shall 
be  construed  as  an  estate-tail ;  but  all  the  justices  held,  that  though  it  were  by 
the  way  of  use,  it  differed  not  from  other  gifb  by  deed,  and  should  not  have 
any  other  construction.  The  court  there  refer  to  9  H.  6,  26;  which  is  the 
case  of  a  devise  in  London,  and  the  principal  point  is  not  there  determined, 
bat  the  bar  and  the  court  speak  of  this  doctrine  with  respect  to  limitations  in 

(a)  11  Mod.  119,  Ford  v.  OBBwUtonM.  (6)  Gilb.  on  Deviae,  81. 


91] 


7  Taunton.  275 


tail ;  and  the  same  is  recognised  in  (Bio.  Abr.  Tail^  pi.  3,)  where  it  is  thus 
expressed :  **  By  Paston,  J.  If  land  be  given  to  one  for  life,  the  remainder 
to  the  heirs  male  of  J.  N.  and  to  the  heirs  male  of  their  body,  by  gift,  or  by 
devise,  yet  this  is  no  entail,  for  that  this  word,  the  body  of  J.  N.,  is  wanting  in 
the  beginning  of  the  remainder,  and  therefore  the  subsequent  words  cannot 
make  this  an  entail.'*  So,  at  that  day,  the  distinction  as  to  the  words  heirs 
male  giving  a  fee,  was  not  taken,  but  a  question  was  made  whether  the  subse-  * 
quent  words  ^  hem  male  of  their  bodies,"  could  be  referred  to  I.  N.,  and  it 
was  held  that  they  could  not.  Beckys  case,  Litt.  344,  supports  Abraham  v. 
Twiggj  and  puts  it  on  the  distinction  of  the  want  of  the  word  de.  In  the 
^go-^     report  of  the  same  case  in  Moor,  directly  the  reverse  is  *8aid,  but  it  is, 

^  on  examination,  seen  to  be  applied  to  a  different  argument.  The  ques- 
tion there  is  thus  stated,  (a)  whether  the  limitation  to  the  use  of  Gabriel  and 
his  heirs  male  lawfully  begotten,  without  the  words  heirs  male  of  the  body, 
and  for  default  of  such  issue  over,  as  before,  made  an  estate-tail  or  a  fee-«imple 
in  Gabriel  (the  proposition  thus  including  the  words  of  limitation  over,  which 
would  in  a  will  be  material,  but  it  therefore  confessedly  seems  rather  to  rest  on 
the  remainder  over,  which  in  a  deed  is  immaterial.)  Church  v.  Wyatt  is  to 
the  same  effect.  ^  If  both  should  die  without  fruit  of  their  bodies,  then,  that 
J.  S.  should  sell,  and  he  willed  that  the  one  should  be  the  heir  to  the  other.*' 
Many  cases,  beginning  with  Clatche^a  case.  Dyer,  330  b,  pi.  20,  show  that  in 
a  will,  such  an  intent  of  giving  over,  designates  special  heirs,  and  an  entail. 
So,  in  Church  v.  Wyatt^  the  court  hold  that  there  are  two  expressions  of  re- 
mainder over,  either  of  which  make  an  entail.  The  case,  then,  makes  nothing 
for  the  plaintiff*.  Those  who  have  written  on  wills,  have  thought  the  point  so 
clear,  that  they  have  not  noticed  it,  except  in  those  two  authorities.  And  what 
axe  those?  Lord  Hale  makes  a  minute  in  the  margin  of  his  Coke  upon  Lit- 
tleton, which,  by  those  to  whose  hands  the  book  came,  is  communicated  to  the 
learned  editors,  but  was  not  intended  by  the  author  for  publication.  It  is  not 
even  put  as  Lord  Hale's  own  opinion ;  he  refers  to  the  case,  and  his  note  bears 
the  marks  of  haste ;  he  cites  Roll  right,  the  year  of  the  queen  and  the  page  in 
Moor  wrong ;  and  he  cites  BedeWs  case,  which  is  wholly  irrelevant ;  he  meant 
Bere»ford*9  case ;  he  puts  this  as  a  principle  positively  decided  by  the  court, 
whereas  the  court,  in  Church  v.  Wyatt^  put  it  expressly  on  the  two  expressions 
^A-i     of  the  intent  of  the  remainder  limited  over.  As  to  Com3rn's  *£>igest,  when 

-'  the  author  states  a  principle  on  his  own  authority,  he  is  entitled  to  great 
weight,  but  when  he  professes  to  extract  a  case,  it  is  necessary  to  look  at  the 
case,  and  to  see  whether  he  has  correctly  considered  it.  It  is  singular  tliat  in 
the  index  to  Moor,  (title  TetuufU  in  Taily)  it  is  stated  in  this  way,  and  therefore 
it  is  prpbable  that  both  those  learned  persons  used  some  abridgment,  into 
which  that  error  had  crept.  Comyn  says,  {h)  ^  I>evi8e  to  one  and  the  fruit  of 
his  body,  makes  an  estate  in  tail.  So,  to  A.  and  his  heirs  le^imi procreaiis^*^ 
a  very  translation  of  the  first  part  of  the  sentence  in  the  mdex  m  Moor,  but 
omitting  the  qualification,  that  it  is  accompanied  with  the  words,  that  one  shall 
be  the  heir  to  the  other,  is  an  estate  in  fee.  A  gift  to  one  et  sangtiino  9Uo,  is 
a  fee ;  $emini  suo^  an  entail ;  for  the  first  is  applicable  as  well  to  the  collateral 
•as  to  the  lineal  line  of  heirs.  Gilbert  gives  that  reason,  and  there  are  abun- 
dant authorities  for  it.  It  is  not  necessary  to  contend  that  the  words  lawfully 
b^otten  are  words  of  surplusage,  but  they  are  tautologous.  The  definition  of 
an  heir,  is  ex  justis  nuptiu  procreatus^  as  well  of  the  heir  general,  as  of  the 
heir  special.  As  to  the  context,  the  words  ^  for  ever"  would  not  prevent  the 
estate  from  passing  to  special  heirs,  but  they  strongly  savour  of  a  fee.  It  is 
objected,  that,  because  the  testator  in  the  devise  of  his  cottage  in  fee,  left  eut 
the  words  **  lawfully  begotten,"  he  meant  something  difiTerent,  when  he  added 

ift)  Mo.  484.  ih)  Com.  Dig.  Devue,  19.  5,  p.  398. 
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ihose  words.  That  would  be  a  very  slender  and  ttDsaTe  ggwind  fbr  tibe  coait. 
He  uses  the  word  issue  four  or  five  times  in  his  will ;  &e  ooart  will  not  say 
that  he  uses  it  in  a  different  sense ;  he  says  **  die  without  issve/*  **  without 
lawful  issue,'*  «* without  any  issue;"  does  the  one  expiession  inolude  iUegkL- 
mate  children,  the  others  not  ?  Nobody  would  sayt  that  if  he  had  given  it  to 
Joseph  and  his  lawful  heirs,  thai  would  give  an  estate-tail ;  Had  if  the  p^g4 
courts  let  in  a  nice  distinction  founded  on  a  variety  of  expnasion,  it  will  >- 
encourase  litigation ;  it  is  much  m<Mre  improbable  that  a  testator  should  ham 
meant,  that  the  cottage  should  go  in  one  way,  and  the  land  in  fee-siaAple,  on 
which  he  himself  resided,  in  another  way,  than  that  he  should  use  two.phnses, 
meaning  legally  the  same  thing,  in  the  same  sense.  The  words  *^  kod  in  fee- 
simple,"  are  strong  for  the  defendant.  But  further,  if  tbeae  worda  give  an 
eslate-tail,  they  must  give  the  reversions  of  the  cottase  in  like  Dkaoaer,  whioh 
is  going  too  far ;  for  the  devise  is,  I  give  all  my  land  m  fee-simple,  in  Milliiig- 
ton,  except  what  is  bequeathed  to  my  wife,  (namely,  only  a  life-«slate  therein 
to  his  wife,)  to  my  son  Joseph ;  he  had  before  completely  devised  the  renainder 
in  the  cottage,  expectant  on  his  wife*s  decease,  to  his  son  Joseph :  so  that  the 
exception  was  completely  unnecessary, — another  instance  of  tautology.  The 
provisions  which  were  to  take  place  in  case  of  his  children  dying  under 
twenty-one,  apply  only  to  his  personal  estate.  There  is  a  residueury  bequest 
of  personalty  to  the  son,  and  if  either  of  his  children  died  under  twenty-one, 
his  or  her  legacy  or  share  so  dying  should  go  to  the  survivor.  There  is  a  spe- 
cific legacy  of  money  to  the  dauj^hter  and  a  residuary  bequest  to  the  son,  which 
two  would  satisfy  the  terms  of  this  ulterior  bequest,  and  if  both  died  under 
twenty-one,  he  gives  200/.  to  his  wife,  and  the  residue  to  his  nephew  and 
nieces ;  their  taking  is  not  postponed  to  twenty-one,  to  whom  no  olher  estate 
had  been  given.  The  testator's  intent  is  extremely  doubtful,  but  the  legal 
intent  of  the  words  gives  an  estate  in  fee ;  and  then,  as  Lord  Hobart  says,  the 
law  must  prevail. 

LeiUt  in  reply.  As  to  the  distinction  endeavoured  to  be  established,  it  is 
too  much  fat  the  defendant  to  'assume  that  the  legal  eflect  of  the  words  p^gg 
.  is  to  carry  a  fee ;  if  he  means  that  they  will  have  that  efiect,  standing  ^ 
in  a  will,  that  b  the  very  question.  Lord  Hals  does  not  say  that,  as  standing 
in  a  will,  they  would  carry  an  estate-tail ;  and,  if  the  defendant's  a^ament  is 
correct.  Lord  Hale  must  have  misled  himself  also,  and  drawn  wrong  conclu- 
sions from  the  cases  for  his  own  use.  Therefore  the  effect  of  the  words  cannot 
so  lightly  be  got  rid  of.  So,  of  the  passage  in  Comyn's  Digest,  the  principle 
would  annihilate  the  authority  of  Chief  Barcm  Cohyn,  thai  when  he  extracts  a 
case,  it  has  no  further  authority  than  any  other  man  extracting  the  case  would 
give  it.  The  manuscript  of  Lord  Hale  ia  of  gveat  authority,  for  it  points  to 
tha  distinction  between  wills  and  deeds,  which  the  defendant's  counsel  does 
away,  and  requires  the  same  precision  in  a  will  aa  in  a  deed,  whereas  it  is  a 
well-known  principle,  that  a  testator  is  supposed  to  make  a  wiU  when  he  is 
inop9  conailii.  The  testat^nr  did  not  conceive  that  he  was  adding  something 
tautologous,  and  it  is  material  that  this  was  the  second,  and  not  the  first  expres- 
sion. It  is  said  it  may  be  tautologoua*  but  not  superfluous ;  but  that  is  saying 
only  that  he  means  to  import  the  same  thing.  But  does  he  mean  the  same 
thinff  ?  If  prone  to  tautology,  he  would  give  to  both  the  same  addition.  The 
wordjB  for  ever  are  not  even  an  ingredient ;  they  are  found  in  OssuhianeU 
case,  and  every  testator  founding  a  new  stock,  hopes  it  will  last  for  ever. 
When  he  says  issue,  whose  issue  does  he  mean  ?  the  issue  of  some  other,  or 
of  the  subject  of  whom  he  is  speaking  ?  The  defendant  is  not  warranted  in 
concluding  that  the  case  in  Moor  raeana  nothing.  The  case  dted  from  BffKki{u) 
of  a  liuMmtion  to  the  heirs  male  of  John  Nokes,  and  to  the  hein  male  of  their 

(«)  Bro.  Abr.  I^U,  pi.  3. 
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bodies,  is  inreleTsnt ;  for  now  it  would  be  clearly  beld,  that  the  hein  male  took 
^g«-,  as  purchasers.  •He  agreed  to  the  rule  in  Lant  v.  Stanhope;  the 
J  exceptkm  of  the  cottage  is  not,  as  supposed,  superfluous ;  it  shows  that 
the  tesmtor  notices  that  he  has  given  a  fee  in  that  property  to  his  son,  and 
does  ndt  mean  to  disturb  it.  Abraham  v.  Twi^g  is  not  materially  difierent 
in  Moor  and  Croke  from  what  it  is  stated  to  be  m  Bereiiford*»  case ;  and  the 
coilateral  observation  of  the  one  reporter  that  so  it  is,  of  the  other,  that  so  it . 
is  not,  in  the  case  of  a  will,  is  immatenal,  for  the  principal  case  there  was  not 
the  case  of  a  will.  Shelly  v.  Earsfidd^  1  Chanc.  Rep.  110,  206;  there  wais 
a  limitation  to  Sir  T.  Earsfieid,  and  the  heirs  of  Sir  T.  Earsfield  begotten  and' 
to  be  begotten,  and  for  want  of  such  issue,  then  over,  and  it  was  held  an  estate- 
tail,  even  in  a  deed,  yet  there  were  no  words  pointing  to  the  body  of  Sir  T. 
Earsfieid.  It  camiot  be  supplied  by  the  subsequent  words ;  for  if  it  means  on 
ftdhire  of  heiis  generally,  it  would  be  too  remote,  yet  there  were  no  words  de 
#e,  or  de  corpore.  It  is  not  therefore  clear,  that  even  in  a  deed,  this  would  not 
be  an  entail ;  but  it  is  not  necessary  to  argue  to  that  extent.  Throughout  this 
will,  the  testator's  intent  is  manifest :  he  was  providing  for  his  children,  and 
the  heirs  of  their  bodies,  and  not  for  remote  relati<xis.  Lord  Hale's  haste, 
thereibre,  is  only  in  the  paging,  and  not  in  extracting  from  the  case  a  short 
canen  fer  his  own  use.  If  therefore  it  were  necessary  to  determine  this  case 
on  the  mere  words  of  the  devise,  this  would  be  sufficient  to  decide  it ;  but  by 
going  to  the  other  parts  of  the  will,  without  confining  the  view  to  this  narrow 
ground,  it  is  clearly  seen  that  he  took  only  an  estate-tail. 

Bosonquet  rejoined  on  the  case  of  Shelly  v.  Earsfieid,  that  it  seemed  to  be 
only  a  question  on  a  limitation  over  by  deed,  on  which  there  were  formerly 
^7^     many  doubts,  ^whether  the  same  construction  should  prevail  as  on  a 
-*     will ;  but  supposing  the  case  law,  it  is  fiivourable  to  the  defendant. 

Cur.  adv.  vuU. 

The  following  certificate  was  afterwards  sent  to  the  Court  of  Chancery. 

We  have  heard  this  case  argued ;  we  have  considered  it,  and  are  of  opinion, 
that  an  estate-tail  was  given  to  Joseph  Hulse,  the  father  of  the  phdntifi*  Han- 
nah Nanfan,  by  the  will  of  the  testator,  Peter  Hulse,  in  the  premises  wherein 
the  said  testator  Peter  Hulse  lived  at  the  time  of  making  his  will. 

Y.  GiBBS. 

J.  Heath. 
A.  Chambrx. 
R.  Dallas. 


MOORE  V.  BOWMAKER. 

[2MBnb.392,  S.  C] 

A  plem  by  a  rarety  that  a  judgment  was  obtained  uainat  his  principal  by  fraud,  vis.,  by  the 
piaintift  in  that  soil  frauaalently  procuring  the  defendant  to  oonfesa,  and  by  the  defendant 
falsely  and  firaudcdently  confessing  the  action,  without  averring  more,  is  bad. 

The  parties  to  a  replevin  suit  referred  to  arbitration  the  time  of  payment  of  the  rent,  with  cer- 
tain claims  of  the  tenant  on  the  landlord  for  damages,  with  liberty  for  the  tenant  to  deduct 
them,  when  awarded,  from  the  rent,  and  agreed  to  suspend  proceedings  in  replevin  pending 
the  reference.  After  award  made,  held  that  the  sureties  m  Ihe  replevin-bond  were  not 
iherebf  discharged. 

Tfffe  plaintiff  declared  ta  assignee  of  a  leplevin-hond,  against  the  defendant, 
as  one  of  the  sureties  in  the  hond,  which  the  plaintiff  showed  to  be  conditioned, 
in  the  usual  form,  to  be  void,  if  Shirreflf^  the  principal,  did  appear  at  the  then 
next  great  court  to  be  holden  in  and  for  the  liberty  of  Bury  St.  Edmunds,  and 
did  proaecute  there  with  effect  his  suit,  which  he  had  commenced  against  the 
«gg-.  plaintiff,  Ibr  the  taking  and  ^unjustly  detaining  of  Shineff's  goods  therein 
•^  mentioned,  and  did  make  a  return  of  the  goods,  if  a  return  should  be 
adjudged ;  and  averred  an  appearance  by  Shirreff  at  the  great  court,  and  plaint 
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there  leyied,  and  the  removal  thereof  at  the  plaintiffs  instance,  by  aecedas  ad 
curiam^  into  this  court,  and  that  such  proceedings  were  thereon  had*  that  it 
was  considered  by  this  court  that  the  plaintiff  should  be  thenceforth  dismissed 
thereof  without  day,  and  have  a  return  of  the  goods;  and  avers  that  Shiireff 
made  no  return  of  the  goods,  whereby  the  bond  became  forfeited  to  the  chief 
steward,  and  shows  an  assignment  to  himself.  The  defendant  pleaded  in  bar, 
secondly,  that  that  judgment  was  obtained  by  the  plaintiff  by  fraud  and  covin* 
that  is  to  say,  by  the  plaintiff  in  collusion  with  Shirreff,  after  the  taking  of  the 
supposed  bond,  and  before  the  giving  of  the  judgment,  fraudulently  causing  and 
"jt^rocuring  Shirreff  falsely  and  fiaudulently  to  confess,  and  Shirreff  accordingly 
fflJsely  and  fraudulently  confessing  the  plaintiff's  action.  Thirdly,  he  pleaded, 
that  ailer  the  making  of  Shirreff 's  plaint,  and  before  any  judgment  was  s^iven 
therein,  it  was  agreed  between  the  plaintiff  and  Shirreff,  without  the  knowledge 
or  consent  of  or  any  notice  to  the  defendant,  among  other  things,  that  all  difier- 
ences  then  subsisting  between  the  plaintiff  and  Shirreff  touching  certain  mat- 
ters, that  is  to  say,  the  construction  of  a  certain  agreement,  dated  30ih  July, 
1810,  as  to  the  time  of  payment  of  the  rent,  the  buildings  to  be  erected  upon 
PosUngford  Hall  farm,  the  claims  of  Shirreff  for  loss  of  stock,  and  for  breach 
of  agreement  on  the  plaintiff's  part  with  respect  to  the  buildings  and  loss  of 
stock,  should  be  referred.  And  that  Shirreff  should  be  at  liberty  to  deduct  all 
moneys,  which  should  be  awarded  due  to  him,  out  of  the  arrear  of  rent ;  and 
that  pending  the  reference,  no  proceedings  should  be  taken  in  the  replevin ; 
and  that  thereupon  afterwards,  on  the  7tn  *July,  1814,  the  arbitrators  p^gg 
awarded  that  the  plaintiff  should,  on  or  before  8th  August  then  next,  ^ 
pay  or  allow  to  Shirreff  40^.  in  respect  of  certain  buildings  therein  mentioned, 
and  400/.  as  a  compensation  for  the  loss  of  stock  sustained  by  Shirreff;  and 
the  arbitrators  appointed  the  8th  August  for  payment  of  all  money  then  due 
from  Shirreff  for  rent  under  the  agreement  of  30th  July,  1810,  as  were  men- 
tioned in  the  a^eement  of  23d  March,  and  as  were  thereby  allowed  to  be 
deducted :  and  the  defendant  averred  that  the  rent  in  the  declaration  supposed 
to  be  due  to  the  plaintiff,  and  for  which  such  distress  was  made,  replevin 
granted,  and  bond  taken,  was  a  subject  of  that  reference,  and  was  comprehended 
m  the  money  bv  the  award  mentioned  to  be  due  from  Shirreff  for  rent,  and 
appointed  thereby  to  be  paid,  of  which  the  plaintiff  had  notice.  The  plaintiff 
demurred  to  these  pleas,  and  assigned  for  cause  of  demurrer  to  the  second 
plea,  that  the  defendant  had  thereby  attempted  to  plead  and  put  in  issue  matter 
of  fact,  in  order  to  impeach  the  validity  of  the  judgment  therein  mentioned, 
whereas  the  validity  of  a  judgment  in  a  court  of  record  could  not  be  impeached 
or  investigated,  otherwise  than  by  writ  of  error.  And  he  assigned  for  causes 
of  demurrer  to  the  last  plea,  that  the  matters  therein  alleged  did  not  constitute 
any  ground  of  defence ;  and  that  even  admitting  the  same  matters  might  entitle 
the  defendant  to  relief  in  a  court  of  equity,  yet  they  afforded  no  legal  answer  to 
the  action. 

Beaty  Serjt.,  in  support  of  the  demurrer,  insisted  that  it  was  incompetent 
for  the  surety  to  show  that  the  judgment  against  the  principal  had  been  ob- 
tained by  fraud.  *«It  is  most  clear,  that  the  merits  of  a  judgment  can  never 
be  overh'aled  by  an  original  suit,  either  at  law  or  in  equity.  Till  the  judgment 
is  set  aside,  or  reveraed,  it  is  conclusive  as  to  the  subject  matter  of  it,  to  all  in- 
tents *and  parpose8."(a]  An  application  had  abeady  been  made  in  r«|QQ 
this  case  to  set  aside  the  judgment,  which  was  unsuccessful. (6)  A  court  ^ 
of  equity  can  relieve  where  there  is  ground  for  it,  and  can  prescribe  the  terms 
of  relief.  This,  though  **  it  cannot  set  aside  a  judgment  of  a  court  of  law, 
obtained  against  conscience,  yet  it  will  decree  the  party  to  acknowledge  satis- 
faction upon  that  judgment,  though  he  has  received  nodiing,  because  obtained, 

(a)  By  Lord  Mansfield,  C.  J.,  Mo»fs  v.  MaefarUme,  2  Burr.  1009.  (6)Ante,  Yi.  381. 
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where  nothing  was  di]e."(a)  So,  '*  an  executor  obtained  judgment  in  debt  id 
this  court  (B.  R.),  and  was  afterwards  on  an  information  here  convicted  of 
forging  the  will.  It  was  also  made  yoid  by  sentence  in  the  ecclesiastical 
court.  Whereupon,  the  court  was  moved  to  vacate  the  judgment,  which  they 
ordered  accordingly .*'(6)  But  the  judgment  could  not  have  been  avoided  by 
pleading ;  it  was  necessary  that  the^  court  should  order  it  to  be  vacated. 

Vaughan^  Serjt.,  in  support  of  the  plea.  In  an  action  on  a  judgment,  it  is  a 
common  practice  to  plead  perfraudem.  The  question  of  fraud  cannot  be  tried 
on  a  writ  of  error,  as  the  plaintiff  has  supposea.  The  obligation  of  the  surety 
in  the  replevin-bond  is,  that  Shirrefi*  shall  prosecute  with  effect,  and  that  if  the  ■ 
judgment  shall  award  a  return,  the  return  shall  be  made.  Whether  the  action 
be  prosecuted  with  effect,  is  a  material  allegation,  and  therefore  traversable ; 
and  it  never  was  disputed  but  that  strangers  might  at  all  times  falsify  a  judgment 
fraudulently  obtained  against  another ;  and  tliat,  whether  it  be  in  the  ecclesias- 
tical or  temporal  courts.  Fermor^9  case,  3  Co.  78.  Recovery  in  dower,  or  any 
*1011  ^^^^'  ^^^  action,  upon  a  good  title  against  the  tenant,  who  comes  *to  the 
^  land  by  wrong  and  covin,  is  void  and  of  no  force.  The  Duchess  of 
Kingston  was  indicted  for  bigamy.  She  defended  herself  on  the  ground  of  a 
sentence  in  a  suit  of  jactitation  of  marriage  in  the  ecclesiastical  court,  in  which 
it  was  decided  that  she  was  not  married  to  Mr.  Hervey ;  and  it  was  submitted 
to  the  twelve  judges,  whether  that  sentence  was  conclusive ;  and  if  conclusive, 
whether  it  was  conclusive  against  strangers.(c)  Dr  Grey,  C.  J.,  in  his  judg- 
ment lays  it  down,  that  ^  Fraud  is  an  extrinsic  collateral  fact,  which  vitiates 
the  most  solemn  proceedings  of  courts  of  justice.  Lord  Coke  says,  it  avoids 
all  judicial  acts,  ecclesiasti(^  and  tem[>oral.  In  civil  suits,  all  strangers  may 
falsify  for  covin,  either  fines,  or  real  or  feigned  recoveries,  and  even  a  recovery 
by  a  just  title,  if  collusion  was  practised  to  prevent  a  fair  defence  ;  and  this, 
whether  the  covin  is  apparent  upon  the  record,  as  not  essoining,  or  not 
demanding  the  view,  or  by  sufiTering  judgment  by  confession  or  default,  or 
extrinsic,  as  not  pleading  a  release,  collateral  warranty,  or  other  advantageous 
pleas."  Fraud  is  a  fact  to  be  found  by  the  jury,  and  it  cannot  be  put  in  issue 
otherwise  than  by  an  averment,  and  trial  by  jury.  Ds  Grey,  C.  J.,  says,^(^ 
^  In  more  modem  cases  the  question  seems  to  have  been,  whether  the  parties 
should  be  permitted  to  prove  collusion,  and  not  seeming  to  doubt  but  that 
strangers  might."  This  is  the  proper  court  in  which  to  pursue  that  remedy ; 
being  the  court  in  which  the  fraud  is  committed.  If  two  by  fraud  obtain  a 
judgment  to  injure  a  third  person,  the  court  will  set  it  aside :  and  if  they  will 
set  it  aside  on  motion,  they  certainly  will  let  it  be  available  for  defence  in  this 
more  solemn  shape.  It  is  a  matter  which  avoids  the  plea  of  judgment  reco- 
»1021  ^^^^  ^7  ^^  executor,  that  it  *is  entered  or  kept  on  foot  by  fraud.(e)  In 
-I  convictions  on  the  game  laws,  it  is  usual  to  the  plea  of  a  previous  con- 
viction, to  reply  per  fratidem.  This  judgment  is  unfairly  obtained,  fraudu- 
lently and  covinously,  and  that  saps  the  foundation  of  it.  It  is  not  necessary 
to  state  on  the  record  the  covinous  and  fraudulent  means,  which  is  merely  the 
evidence.  Mo8e$  v.  Macfarlane  only  proves  that  a  judgment  unimpeached 
^hall  be  binding  between  the  parties ;  but  here  the  defendant,  a  stranger,  comes 
to  impeach  the  judgment.  He  does  not,  however,  aim  to  set  aside  this  judg- 
ment, but  only  to  avoid  its  effect  as  between  the  plaintiff  and  himself,  who  is  a 
stranger.  As  to  the  last  plea,  it  discloses  this,  that  the  plaintiff  and  defendant 
in  the  replevin  agreed  to  refer  all  mattera,  and  that  the  replevin-suit  should  be 
siispendcMl.  The  substance  of  the  plea  is,  that  the  cause  wh^  the  plaintiff  in 
the  replevin  has  not  prosecuted  with  effect,  is,  that  the  plaintiff  in  the  present 

(a)  Per  Lord  Hardwicke,  Bametljf  v.  Powd,  1  Ves.  289. 
(6)  1  VeDt.  78,  uiiMm.  (c)  11  St.  Tr.  230.  (<{)  Ibid. 

(«)  Anon.  1  Vent.  329,  331,  reported  by  the  name  of  Knighi  v.  Feathy  in  T.  Raym.  301 
%  Joo.  109 ;  1  Freem.  465 ;  Vin.  Abr.  Fraud,  K.  a,  7. 
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action  has  desired  it  should  not  be  done.  In  the  case  of  The  Dukt  of  Ormend 
v.  Bieriey^Ctaih.  619,  Co.  Dig.  Replevin^  D.  p.  210,  it  wis  held,  that  where  the 
defendant  in  the  replevin  suspended  the  proceedings  by  his  own  act,  nametj, 
by  fiJing  a  bill  in  the  Exchequer,  and  obtaining  an  injunction,  pending  which 
the  plaintiff  in  replevin  died,  this  was  a  prosecution  with  effect,  because  there 
was  neither  a  nonsuit,  nor  a  verdict  against  the  plaintiff  in  replevin.  The 
plaintiff  has  given  time  to  the  defendant  in  the  replevin,  and  wherever  the 
situation  of  a  surety,  by  time  being  given  to  the  principal,  is  altered  for  the 
worse,  the  surety  is,  as  in  the  case  of  bail,  discharged.  Bowsfidd  v.  Towetn 
ante,  iv.  456 ;  Croft  v.  Johnson^  ante,  v.  319.  It  has  be«i  so  *held  r*|An 
on  bills  of  exchange.  English  v.  Barley,  2  Bos.  &  Pull.  61.  The  L  ^^ 
defendant  is  therefore  discharged  from  his  obligation.  Mjomaitir, 

GiBBS,  C.  J.,  now  delivered  judgment. 

The  court  have  looked  into  this  case,  and  find  it  not  necessary  the  pkintiflfs 
counsel  should  reply.  [His  lordship  here  fully  stated  the  declaniion.]  What 
is  the  cause  of  action  ?  The  plaintiff  distrains  for  rent,  on  Shirreff,  who 
again  takes  the  goods  distrained  out  of  the  possession  of  the  piaintifi^  on  enter- 
ing into  a  bond,  in  which  two  others  join  him,  conditioned  that  if  he  shall 
appear  and  prosecute  with  effect,  and  if  a  return  shall  be  adjudged,  and  he 
shall  make  return,  then  the  bond  shall  be  void.  It  is  too  clear  to  argue ;  he  is 
bound  to  do  both,  as  well  to  prosecute  with  efiect,  as  to  make  return,  if  it  shall 
be  adjudged  ;  and  if  he  omits  to  do  either,  the  bond  is  forfeited,  and  be  is  habie 
to  the  penalty.  The  breach  averred,  is,,  that  Shirreff  did  not  make  return,  and 
inasmuch  as  it  was  necessary  he  should  do  both,  the  breach  set  out  is  good. 
The  defendant  pleads,  first,  non  ent  factum  ;  secondly,  that  the  said  judgment 
for  a  return  was  obtained  by  the  plamtiff  by  fraud  and  covin ;  the  only  expla* 
nation  which  he  gives  of  this  is,  vtz.,  hy  the  plaintiff  in  collusion  with  Shirrefi^ 
after  taking  the  bond,  and  before  the  judgment,  causing  Shirreff  falsely  and 
fraudulently  to  confess,  and  by  Shirreff  falsely  and  fraudulently  confessing  the 
said  judgment  to  the  plaintiff:  that  is,  in  fact,  saying,  the  pLaintifiT  and  the 
defendant  agreed  together,  falsely  and  fraudulently  to  cheat  one  another! 
Other  persons  are  to  be  afiected  by  this  plea ;  if  this  agreement  were  said  in  the 
plea  to  be  for  the  purpose  of  falsely  and  fraudulently  deceiving  the  pledges  in 
the  replevin,  it  might  be  different ;  but,  as  it  is,  the  defendant  only  says  that 
these  two  persons  *committed  a  fraud,  not  saying  with  what  view,  or  r«|Ai 
for  what  purpose ;  he  cannot  plead  fraud  generally,  in  this  way.  How  ^ 
can  this  be  between  these  two  parties  simply,  per  ae,  a  fraud  ?  Tne  plea  therefore 
shows  no  bar  to  the  action.  This  then  disposes  of  the  second  plea ;  but  then 
IS  another  plea,  and  the  facts  thereof,  [which  his  lordship  hefe  fully  stated,] 
are  relied  on  to  show  that  the  pkintiff  is  not  entitled  to  enforce  the  replevin- 
bond  against  the  defendant,  who  is  the  surety.  It  is  difficult  to  see  any  one  of 
these  facts  which  is  not  greatly  in  favour  of  ue  defendant  in  the  replevin-bond; 
for  the  agreement  authorizes  a  stay  of  the  action  of  replevin,  and  the  tenant  is 
empowered  to  deduct  from  the  rent  sums  which  he  could  not  otherwise  deduct 
All  this  is  in  favour  of  the  tenant  and  his  sureties.  It  is  said,  it  delays  the  pn^ 
ceedings,  and  so  is  a  prejudice  to  the  surety ;  but  delay  of  proceedings  is  ao 
prejudice  to  a  defendant.  This  has  no  similitude  to  the  case  of  the  bail  on  ao 
arrest.  The  reason  why  delay  in  that  case  discharges  them,  is>  that  it  impedes 
the  bail  of  the  remedy  which  they  have  by  rendering  the  principal ;  but  there 
is  no  ground  here  to  say,  that  the  plaintiff  has  delayed  the  defendant  of  any 
remedy,  by  reason  of  his  not  having  puraued  his  own  remedy  with  the  utmost 
diligence  against  the  principal.  We  are  of  opinion,  theiefoie,  that  this  plea 
'  also  is  bad,  and  that  judgment  must  be  pronounced  For  the  p]aintiff.(a) 

(a)  Seo  Moore  v.  Bowmdktr,  ante  vi.  381,  [and  the  casee  there  cited  m  neia  respecting  the 
rights  of  sureties.  17  Mass.  Rep.  591 ;  10  Johns.  587,  RaHAone  et  al,  v.  Warren.  In  5  Barn. 
Sl  am.  187,  Davey  et  al.  v.  PrmdergroMM,  it  was  decided  that  it  is  no  defence  at  law,  to  aa 
action  on  a  bond  against  a  surety,  that  by  a  parol  agreement  time  has  been  given  to  the  prin- 
cipaL] 
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•106]        •BETTISON  and  Another  v.  RICKARDS  and  Another. 

[2  Muili.  413,  S.  C] 

Sir  6.  P.,  powaeiied  of  an  estate  owr  outer  vie,  and  seised  of  lands  in  fee,  in  the  counties  of  D. 
and  N.,  and  of  eqoitoble  and  le^l  estates  for  life  in  seven  other  counties,  with  remainder 
to  his  first  and  other  sons  in  tail-male,  with  remainder  to  himself  in  fee,  and  being  pos- 
BCMsed  of  a  long  leasehold,  and  entitled  for  his  life  to  the  dividends  of  certain  trust- money, 
with  remainder  to  his  children  abaolutelv,  and  possessed  of  other  personal  effects,  devised 
the  estate  pmr  mmler  vie  to  E.  Lester  for  life :  remainder  to  R.  S.  absolutely.  He  devised  att 
other  his  estates,  Bsal  and  personal,  wheresoever  situate,  which  he  was  possessed  of  or  enti* 
tied  to,  and  of  which  he  had  power  to  dispose,  to  E.  Liester,  her  heirs,  executors,  &c.  In 
ease  the  testator's  son  should  die  without  issue,  he  devised  all  his  resmstates,  not  therein 
before  disposed,  situate  in  all  the  nine  counties  named,  and  all  t«stator*8  personal  property  in 
any  of  the  public  stocks  or  funds,  to  E.  Lester  for  life ;  remainder  to  R.  S.  in  fee.  Held,  that 
E.  Lester  took  an  estate  in  fee  in  the  iestator*s  fee-ample  lands  in  the  counties  of  D.  and  N. 

Whatever  number  of  parties  there  may  be  to  a  suit  in  equitv,  out  of  which  a  case  is  directed 
for  this  court,  the  court  will  hear  only  one  counsel  on  behalf  of  eaoh  aeparate  interest. 

T&iB  was  a  case  sent  by  the  Master  of  the  Rolls,  for  the  opinion  of  the 
judges  of  this  Goart. 

Sir  George  Pauncefote,  Bart.,  in  his  lifetime,  and  at  the  time  of  his  death, 
was  seised  of  an  estate  of  freehold  in  a  capital  mansion  called  Preston  Courty 
with  divers  premises  in  the  parish  of  Preston,  in  the  county  of  Gloucester, 
daring  the  lives  of  three  persons,  and  the  life  of  the  survivor  of  them,  at  a 
certain  rent  payable  for  the  same.  •«He(a)  had  also  contracted  with  one 
W.  Sherrard  for  the  purchase  of  the  fee-simple  of  certain  lands  in  the  county 
of  Leicester,  part  of  which  lands,  by  lease  and  release  of  18th  and  10th  May, 
1807,  were  conveyed  to  him  and  to  his  heirs,  to  the  use  of  Sherrard,  his  exe- 
Ctttiyrs,  &c.,  for  one  thousand  years,  for  securing  3000/.  and  interest,  and  sub* 
ject  thereto,  to  the  use  of  a  trustee  for  five  hundred  years,  to  raise  on  the 
request  of  Sir  G.  Pauncefote,  his  executors,  &c.,  20W.  for  his  and  their  benefit; 
*1061  ^^^  ^^^^  ^^^  *determination  of  those  terms,  and  in  the  mean  time,  sub- 
-J  ject  thereto,  to  the  use  of  the  said  Sir  G.  Pauncefote  and  his  assigns  for 
his  Hfe,  with  remainder  to  trustees  to  support  contingent  uses  and  estates,  with 
remainder  to  the  use  of  the  defendant,  Sir  Robert  Howe  Bromley,  and  the 
heirs  male  of  his  body,  with  divers  remainders  over,  and  the  ultimate  remainder 
to  Sir  G.  Pauncefote  in  fee :  and  the  residue  of  which  lands  were,  by  lease  and 
release  of  the  same  date,  conveyed  to  Sir  G.  Pauncefote  and  his  heirs,  to  the 
use  of  Sherrard,  his  executors,  &c.,  for  one  thousand  years,  for  securing  dOOOf. 
and  interest,  with  remainder  to  trustees,  their  heirs  and  assis^ns  for  ever,  upon 
.rust,  in  case  Sir  G.  Pauncefote,  his  executors,  dbc,  should  pay  to  Shermrd 
3000/.  and  all  interest  within  five'years  from  the  date  of  that  release,  then,  but 
not  otherwise,  to  convey  the  said  lands  to,  and  to  the  use  of.  Sir  G.  Pauncefote, 
his  heirs  and  assigns  for  ever ;  and  in  the  mean  time  to  permit  and  sufier  him 
and  them  to  receive  the  rent  to  his  and  their  own  use.  But  in  case  Sir  G. 
Pftancefote,  his  executore,  &c.,  sht>uld  not  actually  pay  to  Sherrard  the  sum  of 
3000/.  and  interest  within  the  five  years,  then  upon  trust,  as  soon  as  the  five 
years  should  expire,  to  convey  and  assure  all  the  same  lands  to  the  use  of  Sir  G. 
Pauncefote  and  his  assigns  for  his  life,  with  remainder  to  the  use  of  the  defend- 
ant. Sir  R.  H.  Bromley  and  his  heirs  male,  with  divers  remainders  over,  and 
the  ultimate  remainder  to  Sir  G.  Pauncefote  in  fee.'*  He  was  also  seised  of  an 
estate  for  life,  in  certain  lands  in  the  counties  of  Huntingdon,  Gloucester,  Here- 
ford, Worcester,  Lincoln,  Nottingham,  and  Leicester,  *•  under  the  settlement 
made  in  pursuance  of  articles  entered  into,  previously  to  his  marriage  with 
Hester  Curzon,  spinster,  dated  18th  May,  1789,  which  said  Hester  Curzon  was 
living  at  the  date  of  his  will,  and  is  yet  alive,  having  had  a  son,  the  defendant, 

(«)  The  parts  included  between  inverted  comas  were  added,  upon  the  saggestion  of  tha 
couri,  aher  the  first  argoment,  for  the  purpose  of  showing  the  state  of  Sir  Greorge  Pauncefote's 
property  about  the  time  of  making  his  will. 
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Sir  R.  H.  Bromley,  Bart.,  who  was  the  only  *child  of  the  marriage,  and  r>|/y% 
at  the  date  of  the  will  had  attained*  the  age  of  twenty-one  years,''  wita  ^ 
remainder  to  his  first  and  other  sons  of  that  marriage  in  tail-male,  ^'with 
remainder  to  the  daughters  of  that  marriage,  as  tenants  m  common,  in  tail-male, 
with  cross  remainders  hetween  them  in  tail,"  and  with  the  uhimate  remainder 
to  himself,  Sir  G.  Pauncefote,  in  fee ;  he  was  also  seised  of  an  estate  in  fee- 
simple  in  messuages,  lands,  and  tenements,  in  the  counties  of  Nottingham  and 
Derby,  and  in  the  town  and  county  of  the  town  of  Nottingham,  subject  to  cer« 
tain  mortgages  aflfecting  the  same,  **  made  to  the  trustees  of  his  marriage  settle- 
ment, and  was  also  under  another  indenture  of  settlement,  dated  18th  May, 
1779,  interested  in  3/.  per  cent,  annuities  and  South  Sea  annuities,  and  the 
said  mortgages  on  bis  own  estate,  being  the  securities  for  property,  which  had 
been  by  the  said  second-mentioned  settlement  settled  upon  trust  to  pay  the  inte- 
rest, &c.,  thereof  to  Sir  G.  Pauncefote  and  his  assigns  during  his  natural  life, 
and  after  his  decease*  to  pay  the  same  to  dame  Esther,  his  wife,  for  her  life, 
and  after  the  decease  of  the  survivor  of  them.  Sir  G.  Pauncefote  and  wife,  upon 
trust  to  sell  and  transfer  the  same,  and  pay  and  dispose  of  all  and  every  the 
sums  of  money  arising  by  such  sales  or  transfers,  and  the  dividends  and  inte- 
rests and  proceeds  thereof  which  should  accrue,  from  the  death  of  Sir  G. 
Pauncefote,  until  such  sales  or  transfers,  in  manner  following,  viz.,  in  case 
there  should  be  any  child  or  children  of  Sir  G.  Pauncefote  on  the  body  of  the 
said  dame  Esther,  his  wife,  other  than  and  except  an  eldest  or  only  son,  to  pay 
and  dispose  of  all  and  every  the  sum  and  sums  of  money  which  should  arise 
from  such  sales  or  transfers,  unto  and  amongst  all  and  every  such  child  and 
children  (not  being  any  of  them  an  eldest  or  only  son)  in  equal  parts  and  pro- 
portions, share  and  share  alike,  and  if  tbere  should  be  but  one  such  child,  then 
should  *pay  the  whole  to  such  one  child,  with  benefit  of  survivorship  r«|rto 
between  the  younger  children,  if  any  daughter  should  depart  this  life  be-  ^ 
fore  she  should  attain  her  age  of  twenty-one  years,  or  unmarried,  or  any  son 
should  depart  this  life,  or  become  an  eldest  son,  before  he  should  attain  his  age 
of  twenty-one  years ;  and  upon  further  trust,  that  if  there  should  be  issue  of  Sir 
G.  Pauncefote  on  the  body  of  the  same  dame  Esther,  an  only  son,  and  no 
other  child,  who,  being  a  son,  should  live  to  attain  the  age  of  twenty-one  years, 
or  being  a  dauc^hter,  should  live  to  f^ttain  that  age  or  be  married,  in  trust  for 
such  only  son,  his  executors,  &c.,  and  in  case  there  should  be  no  child  who 
should  live  to  attain  a  vested  interest,  then  as  to  one  moiety  of  the  said  trust 
moneys,  for  Sir  G.  Pauncefote,  his  executors,  &c.,  and  as  to  the  other  moiety, 
in  trust  for  dame  Esther,  in  case  she  should  happen  to  survive  Sir  G.  Paunce- 
fote :  but  in  case  she  should  die  in  his  lifetime,  then  as  to  the  last-mentioned 
moiety,  in  trust  for  such  person  and  persons  as  she  should  by  will  appoint,  and 
in  default  of  appointment,  for  her  executors  or  administrators.  He  was  also 
absolutely  possessed  of  a  leasehold  messuage  in  Russell  Square,  Middlesex, 
and  of  household  furniture,  and  other  personal  estate  and  effects.'*  Sir  G. 
Pauncefote  made  his  will  in  writing,  dated  2;;ith  April,  1807,  executed  and 
attested  as  by  law  required  for  passing  freehold  estates  of  inheritance,  in  the 
words  following,  viz..  First,  I  devise  and  bequeath  all  that  my  capital  mansion- 
house  called  Preston  Court,  with  the  messuages,  farms,  lands,  tenements,  and 
hereditaments  thereto  belonging,  situate  in  Preston,  in  the  county  of  Gloucester, 
unto  Elizabeth  Lester,  conunonly  known  by  the  name  of  Mrs.  Edwards,  to 
hold  to  her,  and  her  assigns,  for  her  natural  life,  with  power  to  raise  such  sums 
of  money  as  may  be  necessary  from  time  to  time,  to  renew  the  lease  of  the 
estate  at  Preston,  and  charge  the  *same  thereon ;  and  afler  her  decease,  r»|^ 
I  devise  and  bequeath  the  same  estate  and  premises  to  R.  Smith,  Esq.,  ^ 
his  heirs,  executors,  administrators,  and  assigns  for  ever,  upon  condition  of  his 
assuming  and  bearing  the  name  and  arms  of  Pauncefote  only ;  also  I  devise 
and  bequeath  all  other  my  estates,  both  real  and  personal,  wheresover  situate, 
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which  I  am  possessed  of,  or  entitled  to,  and  of  which  I  have  power  to  dispose, 
unto  EUzaheth  Lester,  otherwise  £dwards,  her  heirs,  executors,  dbc.,  respec- 
tively for  ever,  charged  with  the  payment  bf  my  just  debts,  funeral  expenses, 
and  tho  legacies  of  twenty  guineas  each,  which  I  give  to  Jonas  Bettison,  Esq., 
and  the  Rev.  Ralph  Heathcote.  And  in  case  my  son,  R.  Howe,  shall  die 
without  issue  of  his  body  lawfully  begotten,  then  I  devise  and  bequeath  all  my 
manors,  messuages,  tenements,  and  real  estates  not  hereinbefore  disposed,  situ- 
ate in  the  seveml  counties  of  Huntingdon,  Gloucester,  Hereford,  Worcester, 
Lincoln,  Nottingham,  Leicester,  Derby,  and  the  town  and  county  of  Notting* 
ham,  and  also  all  my  personal  property  in  any  of  the  public  stocks  or  funds,  or 
elsewhere,  unto  the  said  Elizabeth  Lester,  otherwise  Edwards,  and  her  assigns 
during  her  natural  life,  without  impeachment  of  waste ;  and  after  her  decease, 
I  devise  and  bequeath  all  my  said  real  and  personal  estates  last-mentioned  unto 
the  said  R.  Smith,  his  heirs  and  assigns  for  ever,  upon  the  same  condition  of 
assuming  the  name  and  bearing  the  arms  of  Pauncefore  only.  And  I  consti- 
tute the  said  Elizabeth  Lester,  otherwise  Edwards,  and  Jeremiah  Smith,  my 
executors."  The  devisor  died  on  17th  August,  1806,  without  having  revoked 
or  altered  his  will,  and  left  the  defendant  Sir  R.  H.  Bromley,  his  only  son  and 
heir  at  law,  and  the  said  Elizabeth,  the  wife  of  the  said  Thomas  RicKards,  late 
Elizabeth  Lester,  otherwise  Edwards,  him  surviving. 

*1101     '  *^^^  question  submitted  to  the  court  was,  what  estate  or  interest 
^   the  said  Elizabeth  Rickards,  late  Elizabeth  Lester,  otherwise  Edwards, 
took  ia  the  messuages,  lands,  and  tenements  of  the  devisor  in  the  county  of 
Derby  and  in  the  town  and  county  of  the  town  of  Nottingham. 

This  case  was  twice  argued,  first  in  1815,  by  Bloaaetj  Seijt.,  in  Easter 
term,  for  the  plaintifis,  who  were  the  creditors  and  legatees  of  Sir  George 
Pauncefote,  and  in  efiect,  for  the  defendant,  Mrs.  Rickards,  also,  her  interest  1^* 
ing  the  same  as  that  of  the  creditors ;  and  by  Lens^  Serjt.,  in  Trinity  term,  for  the 
defendant.  Sir  Robert  Howe  Bromley,  the  heir  at  law ;  the  court  stopping  BesU 
Serjt.,  who  would  have  argued,  after  Zen«,  on  behalf  of  the  defendant,  Mrs. 
Rickards,  upon  the  ground,  that  they  only  permit  one  counsel  to  be  heard  on 
behalf  of  each  interest,  in  a  case  sent  them  from  the  Court  of  Chancery,  how 
many  parties  to  the  suit  soever  there  may  happen  to  be.  The  court,  in  Easter 
term,  1815,  thinking  that  the  effect  which  the  several  bequests  of  the  person- 
alty and  the  state  of  the  testator's  personal  property  might  have,  in  elucidating 
the  construction  of  the  will,  had  not  been  sufficiently  considered  in  the  first 
argument,  directed  the  case  to  be  amended  and  a  second  argument  to  be  had. 
The  case,  having  been  amended  as  it  now  stands,  was  accordingly,  in  Trinity 
tenn,  1810,  again  argued  by  Best^  for  the  plaintiffi  and  the  defendant,  Mrs. 
Rickards,  and  by  Shepherd^  solicitor-general,  for  the  defendant,  Sir  Robert  How 
Bromley,  on  which  occasion,  Blosset  was  heard  in  reply. 

For  the  plaintifis  and  Mrs.  Rickards,  it  was  contended  that  the  latter  took  a 
fee-simple  in  the  estates  in  Derbyshire  and  the  town  of  Nottingham.  There  is 
*1]11  ^^i^^Q%  *some  mistake  in  the  will,  and  the  mistake  was,  either  that 
•J  the  testator  thought  he  had  no  power  to  dispose  of  those  estates  of  which 
he  was  seised  only  in  reversion,  or  it  was  the  insertion  of  the  counties  of  Derby 
and  the  town  of  Nottingham  in  the  latter  clause,  under  the  idea  that  he  had 
only  a  reversion  in  fee  in  them.  The  ^neral  intention  to  be  collected  from  the 
whole  will,  was,  that,  whereas  the  chief  bulk  of  the  testator's  property  was 
entailed  upon  his  son,  all  that  he  could  himself  dispose  of  should  go  to  Mis. 
Rickards.  Where  the  general  intent  in  a  will  is  pkun,  that  will  control  the 
legal  operation  of  the  words  of  the  devise.  Cowper  v.  Lord  Cowper^  2  P. 
Wms.  720,  741,  and  Ulrick  v.  Liichfidd.  2  Atk.  374.  The  greater  part  of 
the  testator's  personal  estate  was  tied  up  to  the  same  uses  as  the  testator's 
entailed  real  estate.  The  testator  argued  thus — ^I  have  the  disposal  over  certain 
real  and  personal  property :  I  wish  to  do  nothing  for  my  son ;  I  wish  to  give 
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Itfgely  to  this  lady:  I  give  her  two  small  estates  in  fee,  and  mv  peTsonalty-- 
wkeiewith  she  is  to  pay  my  debts,  and  keep  the  surplus.  But  I  nave  also  the 
reversion  of  mach  iai^ger  estates ;  they  are  greater  in  value  than  it  is  prudent 
to  give  her  absolutely,  I  therefore  give  her  those  larger  estates  for  her  life,  with 
remainder  to  Robert  Smith,  who  shall  take  the  name  of  Pauncefote.  If  the 
first  devise  had  stood  alone,  it  wonld  clearly  have  given  her  a  fee  in  all  the 
realty,  and  the  absolute  possession  of  all  the  testator's  personalty,  subject  to  hir 
debts.  '  But  the  testator  goes  on  to  give  all  that  he  had  not  before  disposed  ol» 
This  second  clause,  therefore,  does  not  give  any  thin^,  if  all  has  been  befom 
disposed  of.  But  it  is  not  nugatory,  for  the  testator  boked  on  thai  property 
which  he  had  not  in  possession,  and  which  possibly  never  might  come  into 
possession,  as  property  which  he  had  not  power  to  dispose  of,  that  is,  not  to 
dispose  of  it  immediately  in  remainder  after  his  *own  decease;  and  he  r»i  in 
therefore  considered  that  he  had  not  devised,  by  the  second  clause,  that  ^ 
property  which  he  expected  in  reversion  after  the  decease  of  his  son  withoot 
issue.  The  first  clause  therefore  gives  her  an  estate  in  fee  in  that  portion  of 
his  land  which  he  could  give  in  fee  in  possession ;  under  the  second,  she  takes 
a  reversionary  life-estate  in  that  large  bulk  of  his  fortune,  which  he  did  noC 
think  it  fit  to  give  absolutely  from  his  family  in  favour  of  this  lady ;  thus,  efifect 
will  be  given  to  both  clauses  of  the  will,  though  perhaps  not  to  every  word  of  it* 
(for  in  any  construction  whatever  some  words  must  be  rejected,)  and  the  intent 
of  the  testator  is  performed.  The  other  construction  is  absurd,  that  having  first 
given  all  in  fee,  ne  then  cuts  down  the  devise  in  fee  of  all  to  a  mere  life-estate. 
But  there  is  another  ground,  on  which  this  may  be  put ;  the  first  clause  is  a 
clear,  distinct  devise,  and  must  not  be  cut  down  by  implication.  Skerrai  v. 
Oakley f  7  Term  Rep.  40.  A  devise  of  a  leasehold  at  Wrentnall  to  W.  is  not 
done  away  by  a  subsequent  bequest  of  money  to  his  wife  in  full  of  all  demands, 
except  the  estate  for  life  of  the  wife  and  her  assigns,  in  the  premises  at  Wrest* 
nail  aforesaid.  The  courts  have  in  some  instances  taken  (or)  on  themselves  to 
correct  evident  mistakes  in  wills,  and  here  the  mistake  is  palpable.  Thus  in 
Burr  V.  Devall^  devise  of  his  Essex  estate  to  his  eldest  son  and  the  heirs  of 
his  body,  and  of  his  Middlesex  estate  to  his  youngest  son  and  the  heirs  of  hia 
body,  and  if  either  of  his  sons  died  without  issue,  then  his  estate  to  go  over  to 
the  survivor,  and  if  both  his  sons  died- with  issue,  then  he  devised  the  whole 
estate  to  the  plaintifiT:  the  court  held  that  the  testator  must  have  meant  the 
devise  over  in  *case  both  his  sons  died  without  issue,  and  gave  effect  r*t  to 
to  the  will  accordingly.  The  testator  must  have  meant  to  ^ve  an  estate  ^ 
in  fee  in  that  property  in  which  he  had  an  estate  in  fee  in  possession,  not  in 
that  in  which  he  had  only  a  reversion  in  fee,  otherwise  the  fmvision  not  only 
would  be  extremely  distant  and  uncertain,  but  also  his  debts,  which  were  large, 
would  remain  unpaid.  It  cannot  be  imagined  that  the  testator  meant  to  pro> 
vide  for  payment  of  his  debts  after  an  indefinite  failure  of  issue  of  his  son. 
Secondly,  the  whole  would  be  void,  unless  the  court  could  imply  an  estate-tail 
to  be  devised  to  his  son ;  the  defendant *s  ailment,  therefore,  imagines,  that 
the  testator  gave  that  which  is  nothing  in  vame  in  point  of  fisict,  and  amounts 
to  nothing  in  point  of  kw,  as  the  fund  for  a  purpose  which  requires  present 
payments.  There  are  cases  in  which  an  estate,  given  over  to  A.  after  failure 
of  issue  of  B.,  gives  an  estate4ail  to  B.  Those  are  oases  where  the  question 
has  arisen,  what  is«to  become  of  the  estate,  until  the  decease,  or  decease  with- 
out issue  of  A.,  on  which  event  it  is  given  over,  and  an  estate  for  life,  or  in  mil, 
to  A.  himself  has  been  implied,  but  here  that  implication  is  rebutted  by  the 
circumstance  that  A.,  the  son,  already  has  himself  an  estate  in  tail.  In  Popham 
V.  BmtfiMf  1  8alk.  236,  it  was  ai^ued,  that  by  the  codicil,  by  implication,  an 

(a)  8  Mod.  59.  The  reporter  lias  not  been  able  to  find  the  daeiflion  hero  etated :  vpon  ths 
trial  or  the  iaaue  out  of  Chancery,  the  verdict  was  for  the  plaintiffi  affirmiQg  the  devise  ^mt 
UrtumiM,  and  not  ooneeting  the  mistake. 
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estate-tail  was  given  to  A.,  but  the  court  said,  after  an  express  estate  giTen,  we 
wili  not  take  it  away  by  implication.  The  only  way  in  which  it  is  propoeed 
to  narrow  down  this  first  estate,  is  by  an  implication,  which  does  not  heie  arise. 
Green  v.  Jirmsteed,  Hob.  65.  «« I  will  that  W.  Green  shall  have  my  house 
•nd  lands  in  Clay.  Item,  I  give  my  land  and  house  in  Stukey  and  ebewhera 
10  R.  M."  The  last  expression  includes  all  his  hind,  taken  in  its  natural  im« 
*1141  ^^^^  ^^  therefore  includes  that  *given  to  his  son,  W.  Ghceen;  yet,  il 
-<  was  held,  that  though  the  testator  Iwd  no  lands  but  in  Clay  and  Stukey, 
y«t  the  w<»d  elsewhere  would  not  pass  the  lands  in  Clay,  and  should  mther  be 
taken  to  be  surphisage  and  void,  than  revoke  the  preceding  express  devisew 
Loddington  v.  Ayme,  3  Lev.  481,  and  King  V.  Mdlingy  2  Lev.  68;  S.  O* 
1  Vent.  230.  The  court  say,  an  estate  of  inheritance  expressly  given  beforai 
shall  not  be  overridden  and  narrowed  down  by  any  estate  given  afterwards  by 
implication,  but  only  by  direct  expression.  It  is  by  no  means  clear,  that  the 
last  devise  is  to  prevail ;  it  is  not  settled  law  that  that  construction  shall  prevail ; 
where  the  same  thing  has  been  expressly  given  to  two,  it  has  been  heki  to 
make  a  joint-tenanc^.(a)  It  is  improbable  that  the  testator  shouki  give  a  part 
in  the  next  clause,  if  he  were  in  a  right  and  disposing  mind,  when  he  had 
immediately  before  given  the  whole. 

Argument  for  the  defendant.  The  case  is  to  be  considered  as  if  the  testator 
had  had  no  other  knds  than  those  in  the  counties  of  Derby  and  the  town  of 
Nottingham.  In  those  estates  Sir  Robert  Howe  Bromley  takes  by  this  devise 
an  eetate-tail,  with  remainder  to  Mrs.  Richards  for  life,  remainder  to  Robert 
Smith  in  fee.  In  construing  every  will,  the  court  will  give  effect  to  the  intent 
of  the  testator,  but  it  must  be  an  intent  authorized  by  the  words  on  the  face  of 
the  will  itself.  All  the  parts  of  a  will  are  to  be  considered  tcwether,  and  all  are 
to  be  reconciled,  if  possible :  if  not,  it  is  to  be  seen  whether  the  court  can  exer- 
cise the  power  of  rejection  of  any  words ;  and  this  power  must  be  limited  to 
k)ose,  inaccurate,  or  ambiguous  words,  or  such  as  present  a  gross  and  palpable 
blunder.  It  is  argued  for  the  plaintifli,  that  the  court  must  expunge  a  part  of 
this  will.     But  there  is  a  much  safer  rule  of  construction.    Lord  Coke  says, 

*  1 151  (^^*  ^^^^*  ^  ^^  ^*)  **  ^"  ^'^^  ^^^'  where  ^there  be  divers  devises  of  one  thing, 
-*  the  fest  devise  takes  place — cum  duo  inter  se  pugnantia  reperiuntur  in 
te$iameniVj  uUimum  return  m/."(6)  ^A  devise  that  luth  a  good  beginning, 
18  sometimes  overthrown  by  matter  in  the  same  will,  sometimes  by  matter  in 
another  will,  sometimes  by  extraneous  accident,  &c.;  and  as  the  latter  will  shall 
overthrow  the  former,  so  shall  the  latter  part  of  a  will  overthrow  the  former.*' 
Lord  Alvabtlby,  M.  R.,  in  the  case  of  SifM9  v.  Doughty^  6  Ves.  ^7,  speaks 
OB  the  subject  of  rejection.  The  words  of  that  will  are  not  similar.  ^  The  will, 
be  says,  is  almost  incomprehensible,  and  perfectly  inconsisteat  with  itself.  The 
qaestion  only  is,  which  of  the  testator's  meanings  it  is  my  doty  to  adopt.  The 
rale  with  regard  to  cases  of  this  sort,  is,  if  upon  a  general  review  of  the  will  I 
can  collect  the  geneml  intention,  or  an^  one  particular  object,  and  there  are 
expvessioDS  in  the  will  in  some  degree  militating  with  it ;  if  I  plainly  see  those 
ex|Hes8ions  are  inserted  by  mistake,  I  may  reject  them :  but  I  cannot  reject  any 
words,  unless  it  is  perfectly  clear  they  were  inserted  by  mistake ;  and  if  two 
parts  of  the  will  are  irreconcilable,  I  know  of  no  rule  but  by  taking  the  subse- 
quent words,  as  an  indication  of  a  subsequent  intention."  Here  the  testator  had 
property  of  three  sorts.  Estates  pur  auier  vie,  an  estate  for  his  own  life  in  other 
coQAties  than  the  two  which  are  in  question,  with  remainder  in  tail-male  to  the 
defendant  Sir  R.  H.  Bromley,  with  remainder  in  fee  to  himself,  and  he  was 
seised  in  fee  of  certain  estates  in  the  counties  of  Derby,  and  the  county  of  the 
town  of  Nottingham.  The  second  clause  would  give  Mis.  Rkkardm  a  feu 
in  those  estates^  of  which  the  testator  was  seised  in  fee.    Theie  is  no  devise  of 

(a)  Co.  Litt.  113  b. 

(k)  Shepherd's  Toucfast.  foL  edit.  451,  nwigiBd  ptge  433. 
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any  thing  nominafim^  in  that  second  danae ;  in  the  third  clause  are  words 
specifically  describing  those  estates  twminatimj  and  thai  specific  aescription 
*cannot  be  got  rid  of  by  the  second,  which  particularizes  nothing.  Toe  r^n^ 
court  would  do  no  violence  to  the  testator's  intent  by  transposing  these  ^ 
clauses.  If  the  third  clause  stood  where  the  second  now  does*  that  which  is 
now  the  second  would  be  reconcilable  with  the  other,  as  a  residuary  clause. 
If  it  had  thus  stood,  the  first  clause  giving  to  Mrs.  Rickaids  for  her  life  his  estate 
at  Preston  court,  with  remainder  to  R.  Smith,  and  if  the  clause  which  is  now 
the  third  had  then  next  followed,  it  would  have  ^ren  an  estate  in  tail  general 
to  Sir  R.  H.  Bromley,  with  remainder  to  Mrs.  Rickards  for  life,  with  remainder 
to  R.  Smith  in  fee ;  and  the  now  second,  but  then  third  clause  would  have  been 
a  general  residuary  clause  of  all  the  testator's  property,  real  and  personal,  not 
therein  before  disposed  of:  it  would  have  been  all  perfectly  consistent,  and 
nothing  repugnant.  It  is  clear  that  under  the  words,  *<  In  case  my  son  R.  Howe 
shall  die  without  issue  of  his  body  lawfully  begotten,"  the  defendant  Sir  R.  H. 
Bromley  would  have  taken  an  estate-tail.  Newton  v.  Barnardine,  Mo.  127. 
^  And  if  my  [second]  son  Richard  die  before  he  hath  any  issue  of  his  body,  so 
that  my  land  do  descend  to  Gilbert  before  he  come  to  twenty-one  years  of  age, 
then  mine  executors  shall  occupy  it  till  Gilbert  be  twenty-one  yeaxs  of  age.** 
These  words  were  held  to  make  an  estate«tail  in  Richard.  In  Waller  v.  Drewe, 
Com.  Rep.  37^  ^  It  is  my  will  that  if  W.  Weeks  my  son  shall  happen  to  die, 
and  leave  no  issue  of  his  body  lawfully  begotten,  then,  and  in  that  case,  and  not 
otherwise  after  the  death  of  the  said  William  my  son,  I  give  and  bequeath  all 
my  knds  of  inheritance  in  L.  unto  the  said  Richard  my  son."  This  also  was 
held  an  estate-tail.  So  in  Ooodright,  on  demise  of  Goodridge^  v.  Goodridge, 
Willes,  369.  Dovise  of  all  the  testator's  lands  to  his  wife  for  her  life,  except 
one  field,  which  he  *devised  to  her  in  fee ;  "  and  if  my  son  Richard  hap-  |-»j  |- 
pen  to  die  without  heirs,  then  my  son  John  shall  enjoy  my  lands ;"  and  ^ 
it  was  held,  that  the  word  «*  heirs"  meant  heirs  of  his  body.(a)  <«  Note,  that  it 
was  said  by  Fineux,  that  in  every  devise,  the  intent  of  the  devisor  ought  lo  be 
taken  ;  for  if  a  man  devise  all  his  goods  to  his  wife,  and  that  after  the  decease 
of  his  wife,  his  son  and  heir  shall  have  the  house,  notwithstanding  that  there 
was  no  devise  made  to  the  wife  of  the  house  by  express  words,  but  by  implica- 
tion, because  the  heir  is  not  to  have  the  house  during  the  life  of  his  mother,  yet 
because  the  intent  of  the  devisor  was,  that  the  son  shall  not  have  the  house 
during  the  life  of  his  mother,  for  this  cause,  she  shall  have  an  estate  in  the 
house  for  her  life,  to  which  all  the  Justices  agreed."  And  this  case,  says 
WiLLEs,  C.  J.,  has  been  agreed  to  be  law  ever  since.  Wherever,  therrfore, 
an  estate  is  given  to  one  person  in  failure  of  issue  of  another,  that  other  takes 
an  estate-tail.  Unless  this  can  be  construed  to  mean  that  the  estate  shall  go 
over  in  case  Sir  R.  H.  Bromley  dies  without  issue  living  at  the  time  of  lus 
decease,  the  remainder  over  to  Mrs.  Rickards  is  too  remote  and  takes  no  e^^. 
Considering  the  clauses  as  repugnant,  there  is  no  case  where  an  express  par- 
ticularization  of  premises  has  been  rejected,  in  order  that  it  might  not  entrench 
on  the  supposed  extent  of  loose  general  words.  In  Green  v.  Armsteed^  Lord 
HoBART  says,  ^  the  word  elsewhere,  shall  rather  be  surplusage  and  void,  than 
by  such  a  loose  word  to  alter  a  large,  pUin,  and  particular  devise  before ;"  nor 
is  it  material  whether  the  devise  to  be  altered,  precede  or  follow  the  loose  general 
expression.  The  third  devise  most  minutely  particularizes  the  testator's  estates. 
In  the  only  cases  of  rejection  of  words  the  mistake  was  manifest.  In  Skerrat 
V.  Oakley f  there  *vna  an  obvious  and  palpable  mistake, and  the  question  r«iic 
merely  was  whether  a  wrong  recital  in  a  codicil  should  give  an  estate  ^ 
contrary  to  what  the  testator  had  given  in  his  will.  The  cases  of  Burr  v.  Davall 
and  Green  v.  Armsteed  are  of  Uie  same  ckss*     They  are  nothing  like  the 

(a)  HiL  tenn,  13  Hen.  7  fol.  17  b,  pi.  28. 
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case  of  two  repugnant  clauses.  By  the  second  clause,  the  testator  gives  Mrs. 
Rickards  all  his  personal  property.  By  the  third  clause,  he  clearly  narrows 
that  hequest  to  a  less  than  the  absolute  estate,  viz.,  to  an  estate  for  her  natural 
life.  He  had  personal  property  in  Russel  Sauare  and  elsewhere.  Sir  R.  H. 
Bromley  had  reached  the  age  of  twenty-one,  oefore  the  will  was  made,  and  the 
testator  had  therefore  no  disposable  interest  in  the  stock,  and  there  is  no  sufficient 
reason  for  the  court  to  reject  what  the  testator  says,  of  his  having  personal 
property  in  the  stocks  or  funds.  In  Cosen^a  case,  Owen,  29,  the  wiU  was,  ••  If 
it  please  God  to  take  my  son  George  before  he  hath  issue,  &c.,"  and  it  was 
held  an  estate-tail.  In  the  only  case  cited  of  rejection  of  words,  the  mistake 
was  manifest,  but  here  is  no  indication  that  the  counties  of  Derby  and  the  town 
of  Nottingham  are  inserted  by  mistake,  rather  than  Gloucester  and  the  other 
counties  named.  But,  it  is  said,  he  meant  to  give  the  reversion  only.  But 
the  devise,  whether  of  lands  in  possession,  or  lands  in  remainder,  to  a  different 
person  for  a  difierent  estate  than  that  estate  which  he  had  by  a  former  clause 
given  to  another,  is  equally  repugnant  to  the  first  devise.  It  was  argued  that 
Sir  R.  H.  Bromley  had  the  same  estate  by  the  settlement  as  this  construction 
would  give  him.  That  is  not  so,  for  the  estate  given  him  in  the  settlement  is 
an  estate  in  tail-male,  which  would  not  go  to  his  daughters ;  this  clause  gives 
an  estate  in  tail  general,  which  would  go  to  his  dbiughters,  and  therefore 
,|ig-|  Ogives  him  more  than  he  before  had.  The  argument  is,  that  every 
-'  tmng,  except  the  estates  settled  by  the  marriage  settlement  was  by  the 
second  clause  devised  to  Mrs.  Rickards  in  fee ;  and  that  the  court  must  reject, 
in  the  third  clause,  all  the  counties  in  which  any  of  the  settled  estates  were ; 
but  if  they  were  to  reject  every  thing  which  is  repugnant,  they  do  away  the 
principle,  ulHmum  raium  eat.  It  is  supposed  that  because  this  is  all  in  one 
will,  this  does  not  fall  within  the  doctrine  of  divers  devises,  and  that  the  provi- 
sions all  form  part  of  one  devise.  Lord  Cokr  says,  it  is  the  same  whether  the 
repugnant  clauses  be  in  one  or  several  wills.  If  the  first  clause  bad  been  made 
on  one  day,  and  the  second  on  another  day,  it  is  clear  that  the  last  would  be  a 
complete  revocation  of  the  first,  according  to  Lord  Alvanley.  The  testator 
has  transposed  the  clauses,  and  put  his  .residuary  clause  into  the  middle  of  bis 
will,  instead  of  putting  it  at  the  end :  the  court  will  therefore  transpose  the 
clauses,  and  let  that  pass  by  the  second  clause  which  would  pass  by  it  if  it 
were  at  the  end,  and  let  that  pass  by  the  last  clause  which  would  pass  if  it 
were  in  the  middle. 

Arguments  in  reply.  The  testator's  manifest  intent  is  to  leave  his  estates 
in  possession  to  Mrs.  Rickards  in  fee,  and  to  devise  those  estates  in  which  he 
had  a  contingent  reversion,  to  Mrs.  Rickards  for  life,  with  remainder  in  fee  to 
R.  Smith.  If  the  testator  had  said,  •*  I  leave  my  estates  in  possession  to 
Mrs.  Rickards  in  fee,  and  my  estates  in  reversion  to  her  for  life,  remainder 
to  Mr.  Smith  in  fee,  no  doubt  they  would  have  passed  to  her  the  fee  in  the 
first,  and  a  life  interest  in  those  estates  in  which  his  son  had  the  estate-tail, 
though  the  reversionary  estate,  being  vested  interests,  are  in  one  sense 
estates  in  possession.  Those  estates  which  he  has  power  to  dispose  of, 
*1201  "^^^°  those  of  which  he  has  ^present  power  to  dispose,  and  whereof 
•^  he  can  put  the  devisee  into  present  possession.  The  testator  could 
never  mean  to  postpone  the  payment  of  his  debts  to  the  event  of  failure  of 
issue  of  his  son.  In  the  third  clause  he  adverts  to  a  power  of  disposal 
which  he  had  in  case  of  his  son  dying  without  issue ;  and  in  order  to  tie 
down  the  devise  to  this,  he  raises,  as  it  were,  a  fence  round  them,  by  the  words 
not  hereinbefore  disposed  of.  The  counsel  for  the  defendant  have  avoided 
treating  on  these  wonis,  but  they  make  an  end  of  the  case :  they  say,  and  truly, 
the  estate-tail  given  by  implication  by  the  third  clause,  would  be  an  estate-tail 
general,  not  in  tail-male,  but  that  does  not  advance  the  argument,  for  the  eflfect 
of  the  enlarged  estate-tail,  supposed  to  be  given  to  Sir  R.  H.  Bromley  by  the 
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will,  would  only  be  that  by  impHcation  his  daughteis  would  take  before  the 
estate  for  life  limited  to  Mrs.  Rickards.  It  is  not  shown  how  the  two  cboses 
are  repugnant  or  contradictory.  There  is  a  wide  di^rence  between  a  mere 
mistake  and  a  repugnancy.  This  third  dause  is,  ^  I  dve  all  my  estate  which 
18  situate  in  the  county  of  Derby  and  the  county  of  the  town  c^  Nottingham, 
and  which  I  hare  not  before  disposed  of;'*  it  happens  that  the  testator  has  no 
estates  in  certain  of  the  enumerated  counties,  except  such  lands  which  he  had 
before  disposed  of,  therefore  none  in  those  counties  passed  by  this  devise.  To 
transpose  the  clauses  would  make  this  a  wholly  difierent  will.  The  question 
would  then  be  wholly  difierent,  namely,  whether  an  express  devise,  following 
an  estate  by  implication,  will  revoke  it ;  whereas  the  question  now  is,  whether 
an  estate  1^  implication,  foUowing  an  express  devise,  will  revoke  it.  In  Good* 
Hght  V.  Goodndgt  the  very  point  occurs,  for  there  was  ffiven  to  the  wife  a 
precedent  express  estate  in  the  lands,  yet  the  wife  enjoyed  tor  her  life,  and  it  is 
not  even  mooted  that  the  implied  estate-tail  to  Richard,  the  son,  revoked  the  de- 
vise to  the  *mother  of  all  for  her  life,  and  one  acre  in  fee.  The  disposition  r«|o| 
of  the  personalty  found  by  the  amended  case  does  not  aid  the  defendant.  L 
If  the  testator's  peculiar  expression  of  his  **  estates  personal"  did  not  mean  those 
lands  in  which  he  had  a  chattel  interest,  but  mean  all  his  personal  property, 
that  disposition  falls  within  the  same  reasons  as  the  real  estate.  But  in  the 
third  clause  there  is  this  difierence,  that  there  he  gives  all  his  messua^s,  d>c.« 
not  hereinbefore  disposed  of,  but  he  gives  all  his  personal  property  witnout  any 
such  restfiction.  And  if  the  words,  ''  not  hereinbefore  disposed  of,"  do  n<^ 
govern  the  whc^e,  the  defendant's  argument,  drawn  from  the  personal  property, 
does  not  advance  his  case.  Cur.  adv.  vitU» 

The  following  certificate  was  afterwards  sent  to  the  Master  of  the  Rolls : 
This  case  has  been  amied  before  us ;  we  have  considered  it,  and  are  of  opi- 
nion that  Elizabeth  Rickards,  late  Elizabeth  Lester,  otherwise  Edwards,  took 
under  the  will  of  Sir  G.  Pauncefote  an  estate  in  fee  in  the  messuages,  hnds* 
and  tenements  of  the  devisor  in  the  county  of  Derby,  and  in  the  town  and 
county  of  the  town  of  Nottingham,  subject  to  the  payment  of  the  debts  of  the 
devisor^his  funeral  expenses,  and  legacies  of  twenty  guineas  each,  given  by 
him  to  Jonas  Bettisoa  and  the  Rev.  ^ph  Heathcote. 

Y.GfBBS. 

R.  Dallas. 
J.  A.  Pabx. 

J.  BURBOVOH, 

•COOKE  and  Wife  v.  FARRAND  and  Others.  [•IM 

[2  Marah.  421,  S.  C] 

Ikmm  of  dl  the  reridtie  of  what  tbe  testator  ehoald  die  poeieaeed  o^  or  in  expectancy,  of  wbat 
oatttie  or  kind  eoever,  in  Jamaica  or  any  other  country,  to*  hie  wife,  E.  Sanders,  for  hsr 
natural  life,  reserving  to  her  full  power  to  will  away  any  part  or  proportion  of  his  said  rest* 
duum  at  her  decease ;  and  after  Uiat  period  he  be(}tteatned  the  ivsidue  of  what  was  undis- 
posed of  by  his  wife,  to  his  daoghter,  and  the  heirB  of  her  body  for  ever:  Held,  that  the 
wife  had  a  power  of  appomtment  over  the  whole  residuary  eaiate. 

This  was  a  case  directed  by  the  Yice  Chancellor  for  the  opinion  of  this 
eonrt ;  the  ftusts  were  these : 

John  Sanders,  b^ng  seised  of  certain  real  estates  in  Jamaica,  and  possessed 
of  a  considemble  personal  estate  in  Jamaica  and  England,  made  his  will  in 
writing,  at  Jamaica,  dated  27th  May,  1811,  duly  executed  in  the  presence  of* 
and  attested  by,  three  witnesses,  and  thereby,  after  giving  certain  pecuniary- 
legacies,  <«  All  the  residue  of  what  he  should  die  possessed  of,  or  in  expect* 
ancy,  of  what  nature  or  kind  soever,  in  that  or  any  other  country,  ^he  devised 
and  bequeathed  to  h»  wife,  £.  Sanders,  for  her  natural  life,  reserving  to  her 
fuU  power  to  w3I  away  any  part  or  proportion  of  his  said  rtiidtmrn  at  her 
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decease ;  and  after  that  penod,  he  devised  and  bequeathed  the  saiQ  residue  and 
remainder  of  what  was  undisposed  of  by  his  wife,  to  his  daughter,  Sophia 
Cooke,  (the  plaintiff,)  to  her  and  the  heirs  of  her  body  for  ever.  But  in  case  of 
her  death  without  issue,  or  in  case  of  the  death  of  her  child  or  children,  he  then 
devised  and  bequeathed  the  said  residuum^  with  all  the  interest,  profits  and 
increase,  to  B»  Farrand,  the  defendant,  to  him  and  his  heirs  for  ever.  And  the 
testator  appointed  his  wife  executrix,  and  B.  Farrand,  R.  Bay  ley,  and  J.  Rowe 
three  other  defendants,  executors  of  that  his  will :  the  testatiMr  died  in  April, 
1812,  in  Jamaica,  leaving  the  plaintiff,  Sophia  Cooke,  his  only  child  and  heiress 
at  law ;  the  defendants,  R.  Bay  ley  and  J.  Rowe,  proved  the  will  in  Jamaica, 
and  the  defendant,  B.  Farrand,  proved  the  will  in  England.  £.  Sanders  made 
her  will  m  writing,  dated  31st  January,  1813,  and  executed  in  the  presence 
of,  and  attested  by,  three  witnesses,  and  thereby,  after  giving  certain  effects 
^1231  ^P^^^^^y*  **^®  devised  and  bequeathed  all  her  real  estate,  and  all  the 
-^  residue  and  remainder  of  her  personal  estate  and  effects,  in  England, 
the  West  Indies,  or  elsewhere,  of  what  nature  or  kind  soever  the  same  soould 
be,  whereof  she  had  the  power  of  disposing  by  virtue  of  the  will  of  J.  Sanders, 
or  otherwise,  after  payment  of  her  debts,  funeral,  and  testamentary  expenses, 
nnto  and  to  the  use  of  the  defendants,  B.  Farrand,  J.  Cathcart,  and  R.  Older- 
shaw,  their  heirs,  executors,  and  administrators,  according  to  the  different  na- 
tures and  qualities  thereof  respectively,  upon  the  trusts  therein  mentioned,  and 
she  appointed  the  last-named  defendants  her  joint  executors.  E.  Sanders  was 
dead ;  the  defendants,  B.  Farrand,  J.  Cathcart  and  R.  Olderehaw,  had  pioved 
her  will*  The  question  was,  whether  the  power  given  by  the  will  of  J.  San- 
ders, over  his  re^J  and  personal  estates,  to  his  wife,  E.  Sanders,  was  or  was  not 
well  executed  by  the  will  of  E.  Sanders,  and  whether  the  plaintiffs,  Cooke  and 
wife,  in  her  right,  or  the  defendants,  B.  Farrand,  J.  Cathcart  and  R.  Oldershaw, 
took  any  and  what  estate  or  interest  in  the  real  and  personal  estates  of  J.  San- 
ders, by  virtue  of  the  wills  of  J.  and  £.  Sanders,  or  of  either,  and  which  of 
them. 

This  case  was  argued  in  Easter  term,  1816,  by  Best^  Seijt.,  for  the  plainti&. 
Two  rules  of  law  are  applicable  to  the  construction  of  wills,  which  show  that 
the  phuntifis  are  entitled  to  an  estate-tail  in  this  property.  The  first  is,  that 
the  intent  of  the  testator,  when  discoverable,  shall  prevail.  The  second  is,  the 
eouit  will  advert  to  every  part  of  a  will  to  see  what  the  intent  is.  The  intent 
here  is  clear,  not  to  give  to  the  wife  the  whole  property  of  the  husband  and 
completely  to  disinherit  the  daughter ;  if  the  testator  intended  to  give  his  wife 
every  thing,  the  words,  to  the  daughter  and  the  heira  of  her  body,  would  have 
been  omitteid.  If  the  wife  was  to  have  the  absolute  ownership,  the  estate  to 
^1241  *  *  ^  natural  life,  would  not  have  been  introduced.  This  is  an 
J  ilUtente  testator,  but  his  meaning  is  dear ;  as  he  thought  it  better  to  give 
his  wife  some  control  over  the  daughter,  he  gives  the  wife,  after  her  estate  for 
life,  the  power  of  giving  any  part  or  proportk>n.  A  part  or  proporti6n  cannot 
mean  the  whde;  it  is  contra-disdnguished  from  the  whole;  therefore,  if  a  power 
be  given  over  part,  it  cannot  be  a  good  execution  of  the  power  to  dispose  of  the 
whofe.  There  is  a  clear  intent  in  the  testator  to  give  a  vested  interest  to  his 
daughter,  subject  to  the  power  of  his  wife  to  dispose  of  some  inconsiderable 
part.  It  never  could  be  his  intent  to  make  his  daughter  a  beggar,  and  give  a 
power  to  his  wife  to  dispose  of  the  whole.  In  the  cases  on  powers,  a  distinction 
has  been  made ;  where  the  excess  of  appointment  can  be  ascertained,  there  the 
appointment  is  void  only  pro  fanto  ;  if  the  excess  cannot  be  ascertained,  then 
it  is  void  for  the  whole.  Mexander  v.  Alexander f  %  Yes.  jun.  044.  Here,  if 
there  be  an  excess,  it  is,  from  the  terms  of  the  will,  impossible  to  aaeertain 
where  the  excess  is,  and  the  appointment  is  altogether  void. 

Len»9  Serjt.,  contra^  insisted  that  the  power  extended  to  the  whole*  This 
■court  could  not  regulate  the  discretion  of  the  appointor.    The  doctrine  of  iUu- 
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Bory  appointments  was  wholly  inapplicable,  as  Mansfibld,  C.  J.t  obserred  in 
Morgan  ▼.  Surman^  ant^,  i.  260.  He  admitted  the  doctrine  of  Alexander  ▼. 
Alexander^  but  denied  that  there  was  any  excess  heie,  therefore  the  appoint- 
ment needed  not  the  aid  of  such  a  severance ;  no  limits  are  defined  to  the  ap- 
pointors' power. 

BeeU  in  reply.    No  limits  being  defined,  the  power  is  void  for  uncertainty, 
for  it  is  clear  the  testator  meant  *the  power  not  to  extend  to  the  whole.  r«io5 
The  consequence,  that  by  the  defendants'  construction,  the  wife  has  ^ 
power  to  disinherit  the  child,  is  a  strong  aigument  against  the  improbabilitf 
that  such  was  the  testator's  intention. 

The  Court  obserred,  that  the  case  entirely  turned  upon  the  questiim,  whether 
the  power  extended  to  the  whole  estate  ;  for  if  it  did  not  extend  to  the  whole, 
the  execution  was  clearly  void ;  if  it  did,  the  execution  was  good ;  and  there- 
fore Alexander  v.  Alextmder  did  not  apply,  for  in  that  case  it  was  dearly  ascer- 
tainable how  great  was  the  excess  of  the  power. 

The  following  certificate  was  afterwards  sent  to  the  Vice  Chancellor : 

This  case  has  been  argued  before  us :  we  have  considered  it,  and  are  d 
opinion  that  the  power  given  by  the  will  of  John  Sanders  over  his  real  and  pe^ 
sonal  estates  to  his  wife  Eleanor  Sanders,  was  well  executed  by  the  will  of  the 
said  Eleanor  Sanders ;  and  consequently  that  the  defendants  Banks  Famnd, 
John  Cathcart,  and  Robert  Oldershaw  take  the  whole  of  the  real  and  personal 
estates  of  the  said  John  Sanders,  by  virtue  of  the  said  will  of  the  said  Eleanor 
Sanders,  upon  the  trusts  therein  mentioned. 

y.  GiBBfl. 

R.  Daixas. 
J.  A.  Park. 

J.  BUBBOUOH. 


*MELTILL  V.  GLENDINING  and  Another,  Bail  of  COOMBE.      [•ISS 

The  prindole  stated  on  which  bail  are  diacharged  by  a  dealing  with  the  principal. 

Where  a  piaintiiTreceiTea  bills  of  eichange  from  a  defendant^  with  an  agreement  that  he  shall 

not  be  oreclnded  from  proceeding  while  the  bills  aie  ninning,  the  bau  are  not  thereby  dit* 

charged. 

Beet^  Seijt.,  had  obtained  a  rule  niei  for  exonerating  the  bail,  upon  the 
ground  that  the  plaintiff  had  given  time  to  the  principal,  by  taking  from  him 
certain  bills  of  exchange. 

Vaughan^  Serjt.,  showed  cause  upon  long  affidarits,  the  substance  of  which 
was,  that  the  bills  were  agreed  to  be  taken  without  prejudice  to  the  plaintiff's 
proceeding  at  any  time. 

Beei  endeavoured  to  support  his  rule,  upon  the  ground  that  the  court  could 
not  discharge  it,  without  overturning  the  numerous  authorities  of  former  deci- 
sions exonerating  the  bail. 

GiBBs,  C.  J.  The  court  is  not  about  to  lay  down  any  new  rule,  but  to  act  on 
the  authority  of  cases  that  have  been  decided,  not  in  the  least  paning  beyond 
the  limits  of  those  authorities.  The  doctrine  was  first  introduced  in  courts  of 
equity,  that  if  the  creditor  gives  time  to  the  original  debtor,  the  surety  is  dis- 
charged. It  was  founded  on  this  principle ;  that  every  surety  has  a  right  to 
come  into  a  court  of  equity,  and  require  to  be  permitted  to  sue  in  the  anme  o^ 
the  original  creditcNr.  If  the  creditor  gives  time  to  the  original  debtor,  he  there 
by  prevents  the  surety  from  using  his  name  with  effect.  The  courts  of  law 
have  held,  with  respect  to  bail,  tlmt  the  bail  are  entitled  to  surrender  the  princi- 
pal at  any  time,  whenever  the  phiintiff  himself  would  not  be  precluded  from 
taking  or  proceeding  against  him.    If  the  creditor  gives  time  to  the  principal 
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'1271  ^^^  c^<li^  *cannot  during  that  time  take  or  proGeed  against  him,  nei- 
J  ther  during  the  same  period  can  the  hail,  who  are  therefore  discharged. 
In  this  case  hills  of  exchange  are  given,  and  it  is  agreed,  as  i|  is  said,  that  the 
plaintiff  should  not  proceed  against  the  original  defendant,  unless  it  should 
appear  that  the  hills  railed  to  he  duly  honoured.  On  the  other  hand,  it  is  posi- 
tirely  sworn  that  it  not  only  was  not  agreed  that  the  plaintiff  should  not  proceed 
while  the  bills  were  running,  but  that  it  was  expressly  agreed  that  the  plaintiff* 
was  to  be  at  liberty  to  proceed  during  that  period.  It  is  said,  and  is  not  wholly 
incredible, that  the  defendant  said,  ^Proceed  against  me,  or  not, as  you  please : 
I  throw  myself  on  your  mercy ;  but,  to  induce  you  not  to  proceed,  I  put  these 
securities  into  your  hands."  The  plaintiff  expressly  swears,  that  he  never 
made  any  agreement  to  give  time.  The  plaintiff,  therefore,  not  having  ever 
given  time  to  the  defendant,  has  never  precluded  himself  at  any  moment  from 
proceeding  against  the  defendant,  and  having  never  precluded  himself  at  any 
moment  from  so  proceeding,  the  bail  were  never  at  any  time  prevented  from  sur- 
rendering the  defendant ;  consequently,  they  would  have  been  warranted  in 
surrendering  him  at  any  time  of  this  transaction,  and  therefore  they  are  not 
thereby  disdiarged  from  their  liability.  But,  as  this  transaction  might  well 
mislead  the  bail,  if  unexplained,  the  rule  must  be  discharged  without  costs. 

Rule  discharged,  (a) 

(a)  [See  17  Man.  Rep.  591,  Bean  ▼.  ParJker  ^al;  antd,  53,  Wmi$on  v.  Wkitdker  ;  5  Taunt. 
614,  Brkkwood  v,  Anmui  ;  10  Johns.  587,  SaObont  ^  aL  v.  Warren.] 


•128]  *MEMORANDA. 

Iir  TMniiy  vacation  Arthur  Onslow^  Esq.,  Serjeant  at  Law,  was  appointor 
one  rf  His  Majesty's  Serjeants  at  Law. 

In  the  same  vacation  Samuel  MarryaiU  of  the  Mddk  Tempk^  and  John 
Qumeyf  of  tibe  Inner  Teaah^  Esqn.,  were  appointed  to  be  of  tne  number  of 
HiB  Aiajesty's  Counsel  in  the  Law. 
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SMITH  V.  HOBLOCK  and  Othen. 

(2  Marsh.  405,  S.  C] 

iDevJtt  of  hnd  to  the  toitator's  ton  T.  G.  Smith  for  life,  and  after  hia  deceaae.  to  the  rae  of  all 
the  children  of  the  body  of  hia  aaid  aon  lawfully  iaauing,  (bat  exeiunte  to  bia  eMMt  aem,  « 
caae  of  there  being  two  or  more  auch  children  beaidea  him,)  their  heira  and  aasgoa  for  aver, 
aa  tenanta  in  common :  but  in  caae  hia  aaid  aon  ahould  depart  thia  life  without leaTing  aof 
lawfiEiUy-begfotfen  chira  or  children,  or  isane  of  any  anch  child  or  children,,  theoa  after  hia  de* 
ceaae,  to  the  uae  of  the  teatator^a  daughters  in  fee.  T.  G.  Smith  aoflored  a  recoTory,  Mid 
deviaed:  HeUt  that  T.  G.  Smith  had,  at  the  time  of  deviaing,  only  an  eatate  for  life. 

Deviae  that  hia  eiecutriz  ahould  borrow  aa  much  aa  waa  neceaaary  to  aatiafy  all  demands, 
repay  it  out  of  ihe  money  ariaing  from  renta  during  the  minority  of  the  teatator'a  two  chil- 
dren, Ann  and  George.  He  beaueathed  all  his  property,  both  real  and  peraonal,  to  be  di 
Tided  equally  between  hia  two  children,  allowing  that  hia  aon  George  ahould  take,  aa  a  part 
of  hia  ahare,  the  teatator'a  ferm  at  B.,  excepting  the  houae  and  land  which  he  bought  of  hia 
father'a  truateea  at  B.  tc^ther  with  the  furniture  thereof  he  left  to  them  in  common  and  to 
the  longeat  liver  in  fee-aimple,  and  that  hia  children  ahould  be  put  into  their  respectiTe  ahares 
of  the  rent  received  during  their  minority,  aa  well  aa  their  aharea  of  landed  property,  when 
they  ahould  attain  their  reapective  asea  of  twenty-one  yeara.  Ann  died  living  the  teatator : 
jjTeU,  that  the  aon  George  took  all  the  teatator'a  property,  both  real  and  peraonal,  and  all  hia 
eatate  and  intereat  therem. 

The  foUowinfir  is  the  substance  of  a  case  stated  for  the  opinioQ  of  this  couit 
iby  an  order  of  the  court  of  Chancery : 

tolled  Smith  being  seised  in  fee  of  Tamong  other  real  estates)  an  r«ion 
estate  at  fiitteswell,  in  the  county  of  Lieicester,  in  the  occupation  of  ^ 
Joseph  Tilley,  by  his  will  dated  30th  June,  1795,  and  duly  executed  and  attested 
to  pass  real  estates,  As  to  that  his  messuage  lately  erected  in  the  common  field 
•<>f  Bitteswell,  called  the  Mill  Field,  with  all  outbuildings,  yards,  gardens,  and 
orchards  thereunto  belonginff,  then  in  the  occupation  of  J.  Tilley,  and  also  that 
jJot  of  new  enciloeed  ground  lying  in  the  same  field,  wheieon  the  same  build- 
dngs  then  steed,  and  containing  eighty  acres,  eight  perches,  then  divided  into 
iMveral  closes,  and  also  all  those  several  other  closes  lying  in  the  same  field, 
bein^  part  of  an  allotment  to  the  testator  on  the  late  enclosure  of  the  open  fields 
of  Bitteswell,  and  which,  toother  with  the  other  part  thereof  then  in  the  occu- 
pation of  J.  Hawkins,  contained  105  acres,  2  roods,  81  perches,  all  which  pre- 
mises were  then  in  the  occupation  of  J.  Tilley :  he  devised  the  same  to  J.  Qaunt, 
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T.  Paces,  and  3.  Pain,  and  their  heirs,  to  the  use  and  intent  that  Mrs.  Forster 
might,  during  her  life,  receive  thereout  one  annuity  of  30/.,  (payable  as  therein 
mentioned,  with  a  power  of  entry  and  distress,  dbc.)  and  so  subjected  and 
charged,  to  the  use  of  the  testator's  son  Thomas  Grace  for  his  life,  and  after  his 
decease  to  the  use  of  aU  the  children  of  the  body  of  his  said  son  lawfully  issu- 
ing, (but  exclusive  of  his  eldest  son,  in  case  of  there  being  two  or  more  such 
children  besides  him,)  their  heirs  and  assigns  for  ever,  as  tenants  in  common, 
and  not  as  joint-tenants ;  but  in  case  his  said  son  should  depart  this  life  without 
leaving  any  lawfully  begotten  child  or  children,  or  issue  of  any  such  child  or 
children,  then,  after  his  decease,  to  the  use  of  the  testator's  daughters  Ann 
Smith  and  Mary  Smith  and  their  heirs,  as  tenants  in  commoi^  The  testator 
died  on  8th  July,  1795,  without  altering  or  revoking  his  will,  leaving  his  sou 
*ld11  '^o™'^  Grace  Smith  and  five  daughters  surviving  *him.  T.  G.  Smith, 
-*  immediately  after  the  death  of  the  testator,  entered  upon  the  estate  at 
Bitteswell,  in  the  occupation  of  J.  TilJey,  and  received  the  rents  thereof  to  the 
time  of  his  death.  In  his  lifetime  he  sufiered  a  recovery  of  the  estate  at  Bit- 
teswell, so  in  the  occupation  of  J.  Tilley,  to  the  use  of  himself  in  fee ;  and  after- 
wards, on  19th  October,  1800,  by  his  will  duly  executed  and  attested  to  pass 
real  estate,  devised  his  estate  at  Enderby  to  be  sold  for  the  benefit  of  his  credi- 
tors :  if  it  was  not  sufficient,  his  will  was,  that  his  executrix  should  borrow  so 
much  as  was  necessary  to  satisfy  all  demands,  and  repay  it  out  of  the  money 
arising  from  rents  received  during  the  minority  of.  his  two  children  George  and 
Ann  Smith.  His  will  was,  that  his  sister  Mary  Athorpe  should  receive  200/. 
out  of  the  aforesaid  rents,  in  consequence  of  the  trouble  he  hoped  she  would 
take  in  the  education  of  his  children.  He  empowered  his  executrix  to  borrow 
upon  mortgage,  if  she  should  not  have  enough  without,  sufiicient  money  to  buy 
his  son  George  Smith  a  cometcy  of  horse :  be  bequeathed  all  his  property,  both 
real  and  personal,  to  be  divided  equally  between  his  two  children,  allowing  that 
his  son  George  Smith  should  take,  as  a  part  of  his  share,  the  testator's  farm  at 
Bitteswell,  in  the  occupation  of  J.  Tilley,  excepting  the  testator's  house  and 
the  land  which  he  bought  of  his  father^s  trustees  at  Bitteswell,  [the  word 
'^  which"  had  here  intervened,  but  it  was  cancelled,  and  over  it  were  interlined 
the  words  **  together  with  the  furniture  thereof,"]  he  left  to  them  in  common, 
and  to  the  longest  liver,  in  fee-simple :  furthermore,  his  will  was,  that  his  chil- 
dren Ann  and  George  Smith  should  be  put  into  their  respective  shares  of  the 
rent  received  during  their  minority,  as  well  as  their  shares  of  landed  property, 
when  they  should  attain  their  respective  ages  of  twenty-one  years.  The  house 
and  the  land  which  Thomas  Grace  Smith  bought  of  his  father's  trustees  at 
♦1821  ^^*^®*^^'^»  ^^^  *^^  P*^  °^  ^^^  property  in  the  occupation  of  J.  Tilley. 
^  T.  G.  Smith  died  on  15th  January,  1812,  without  altering  or  revoking 
his  will.  Ann  his  daughter  died  in  his  lifetime,  under  the  age  of  twenty-one 
years,  and  she  and  her  brother  George  Smith,  who  is  now  living,  were  illegiti- 
mate children  of  the  testator,  T.  G.  Smith,  who  died  a  bachelor.  The  aues- 
tioDS  were,  1.  What  estate  the  testator  T.  G.  Smith  had  at  the  time  of  making 
his  will,  and  his  death,  in  such  part  of  the  Bitteswell  estate,  therein  described  to 
be  in  occupation  of  J.  Tilley,  as  was  not  purchased  by  him  of  his  father's  trus- 
tees ?  2.  What  estate  or  interest  the  plaintiff  G.  Smith  took  in  the  whole,  or  in 
any,  and  what  part,  of  the  real  and  peraonal  estate  of  T.  G.  Smith  under  his  will  T 

This  case  was  twice  argued,  first,  in  Michaelmas  term,  1815,  by  Copley,  Serjt., 
for  the  plaintifiT,  and  Vaughan^  Serjt.,  for  the  defendant,  and  again  in  Easter 
term  1816,  hj  Lena,  Serjt.,  for  the  plaintifi^  and  Shtphtrd^  Solicitor-General, 
for  the  defendant. 

Arguments  for  the  plaintifiT.  T.  G.  Smith  took  an  estate  for  life,  with  a  con* 
tiagent  remainder  over  to  his  younger  children,  as  tenants  in  common,  in  fee, 
wiUi  another  contingency  in  favour  of  the  two  daughten  of  the  testator,  which 
did  not  take  place.  This  double  concurrent  contingency  has  been  called  a  con 
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tingency  with  a  double  aspect.  By  sufiering  a  recorervt  T.  O.  Smith  destroyed 
the  contingent  remainders.  If  so,  he  had  a  power  of  disposing  by  will,  and  the 
estate  passed  to  the  plaintiff  Q.  Smith  by  his  devise  to  his  two  children  as  tea- 
ants  in  common,  with  benefit  of  survivorship  to  the  longest  liver.  The  princi- 
ple is  stated  by  Lord  Hale  in  Purefoy  v.  Rogers^  2  Saund.  388 ;  "  where  a 
'contingency  is  limited  to  depend  on  an  estate  of  freehold,  which  is  capa-  r«|oo 
Die  of  supporting  a  remainder,  it  shall  not  be  construed  as  an  executory  ^ 
devise,  but  a  contingent  remainder  only.'*  It  is  only  for  necessity,  that  a  dis- 
position of  this  kind  is  held  to  be  an  executory  devise,  when  it  does  not  &1I 
within  the  usual  rules  of  limitations  of  real  property.  The  case  of  Goodright 
▼•  Dun/iam^  Doug.  264,  is  extremely  similar  to  this :  the  argument  of  the  plain- 
tiff's counsel  adopted  by  the  court  there  was,**  that  if  the  first  remainder  be  con- 
tingent, the  remainder  over  must  be  contingent  also,  for  there  cannot  be  a  vested 
remainder  after  a  contingent  remainder  in  fee;  for  by  the  first  contingent 
remainder  the  whole  estate  is  gone."  Loddington  v.  Kyme^  1  Salk.  224,  S.  C. 
3  Lev.  431,  was  cited,  as  hardly  distinguishable  from  that  case.  These  fees,  it 
was  said,  were  not  like  one  fee  mounted  on  another,  but  either  one  of  them  was 
to  take  effect.  It  was  observed,  that  if  the  son  took  an  estate-tail,  it  would  do  as 
well  for  the  defendant,  for  then  the  entail  would  be  barred  by  the  recovery  ;  so  is 
it  here.  Z)oe,  ItBsee  of  Brown,  v.  Holme8y  2  Bl.  TTT,  and  3  Wils.  237  and  241, 
was  also  cited  as  applicable.  There  the  testator  devised  to  his  son  for  life,  remain- 
der to  the  heirs  male  or  female  lawfully  to  be  begotten  of  the  body  of  his  said  son. 
In  Goodright  y,  Dunham,  it  was  not  argued  that  it  was  an  executory  devise,  but 
it  was  attempted  to  cut  down  the  word  heirs  to  an  estate-tail,  construing  it  as 
heirs  of  the  body.  But  Lord  Mansfield  says,  **  none  of  us  have  a  doubt  but  that 
both  are  contingent  remainders."  This  case  has  been  followed  in  Doe  d.  Gill- 
man  ▼.  Elvy,  4  East,  313,  Doe  v.  BurnsalU  6  Term  Rep.  30,  Denn,  on  Demise 
of  fVebb^  V.  Pucky,  6  Term  Rep.  209,  Doe,  on  Demise  of  Comberhach,  v.  Per- 
rin^  3  Term  Rep.  484,  *Ives  v.  Legg^  3  Term  Rep.  488,  n.,  which  are  r»|Qi 
all  founded  on  Goodright  v.  Dunham^  and  Loddington  v.  Kyme.  In  L 
all  of  them  the  court  proceeds  on  the  principle  above  laid  down.  The  only  ques- 
tion is,  whether  there  are  in  this  case  any  distinguishing  words ;  if  there  be,  they 
must  be  the  words,  *«  issue  of  any  such  child  or  children."  It  will  probably  be  con- 
tended that  it  is  to  be  construed  as  an  estate-tail  to  the  children  of  T.  G.  Smith, 
and  that  if  so,  the  remainder  to  the  daughters  is  a  vested  remainder,  and  not 
barred  by  a  recovery.  For  if  an  estate  be  dven  to  a  man  and  his  heirs  gene- 
rally, and  there  be  a  limitation  over  in  case  he  die  without  issue  of  his  body, 
that  reduces  the  heirs  general  to  mean  heirs  of  his  body.  It  is  a  question, 
whether  this  devise  does  not  mean  heirs  living  at  the  decease  of  T.  G.  Smith. 
If  the  language  were,  **  in  case  my  son  shall  die  without  leaving  behind  him 
any  child  or  children,  or  issue  of  any  child  or  children,  and  had  stopped  there, 
it  might  mean,  living  at  his  decease,  and  fall  within  the  case  of  Porter  v.  Brad- 
leVf  3  Term  Rep.  143,  where  the  words  ^  behind  him"  made  the  distinction. 
KeiUey  v.  Fowler,  Wilmot,  298,  and  Roe^  on  Demise  of  Sheers^  v.  Jeffery^ 
7  Term  Rep.  689.  All  hold,  that  where  any  trifling  circumstance  aids  that 
construction,  the  meaning  may  be  confined  to  a  dying  without  issue  living  at 
the  death  of  the  tenant  for  life.  Fairfax  r.  Heron,  Free,  in  Chan.  67,  is  the 
first  case  in  which  the  word  **  leave,"  without  more,  confines  the  failure  of  issue 
to  the  time  of  the  decease  of  tenant  for  life.  Here,  in  like  manner,  the  hmita- 
tion  over  is  to  take  effect  from  and  aAer  the  decease  of  the  tenant  for  life.  Lotd 
Mansfield  says,  the  word  heirs  cannot  have  two  meanings  in  different  parts 
of  the  same  will :  that  is  too  strong  a  proposition ;  but  the  same  word  shall  not 
have  two  ^different  meanings  in  the  same  instrument  without  a  neces-  r«|Qg 
sity.  Here  the  defendant's  construction  calls  on  the  court  to  give  two  *- 
dinerent  interpretations  to  the  word  issue,  to  support  it.  If  the  court  should 
deem  that  there  is  any  estate-tail  in  this  case,  the  plaintiff  is  in  a  condition  to 
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contend  that  T.  G.  Smith  took  an  estate-tail^  in  order  to  carry  into  effect  the 
testator's  general  intent;  for  if  not,  the  portion  of  either  of  the  tenants  in  com- 
mon dying,  would  go  over  to  a  stranger  from  the  other  children  of  T.  G;  Smith: 
che  intent,  however,  is  clear  that  no  part  of  it  should  go  over,  while  any  issue 
of  T.  G.  Smith  remain :  the  general  intent  must  prevail,  though  the  particular 
intent  be  thereby  defeated.  Doe  d.  Cock  v.  Cooper^  1  Blast,  ^KSO,  Robinson 
T.  Robinsonf  1  Burr.  88,  Doe  v.  Apjdin^A  Term  Rep.  8%  Doe  v.  Smith,  7  Term 
Rep.  631,  are  in  point.  It  is  so  in  all  cases  where  there  are  tenants  in  common 
with  remainder  over,  and  without  cross  remainders.  The  Courts  have  said,  we 
cannot  imply  cross  remainders  between  more  than  two,  and  there  may  be  more 
than  two  issue ;  therefore  an  estate-tail  must  be  given  to  the  father.  In  Doe 
V.  Cooper^  the  words  from  which  it  was  attempted  to  imply  cross  remainders 
were  tne  same  as  here,  and  the  argument  did  not  prevail.  In  Doe  v.  Mey, 
1  Maule  &  Selw.  428,  there  was  an  instance  of  an  estate  in  common,  with 
benefit  of  survivorship.  In  l\irze  v.  Weeks,  2  Ro.  Abr.  90,  pi.  5,  it  was  held 
a  joint  tenancy.  Therefore,  T.  G.  Smith  either  took  an  estate  for  life  with 
contingent  remainders  over,  which  he  might  bar,  or  an  estate-tail,  which  also  he 
might  bar  by  his  recovery.  As  to  the  second  will,  there  can  be  no  authorities 
on  it.     It  is  all  rendered  intelligible  by  putting  in  a  parenthesis  the  words 
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**  excepting  the  *house  and  land  which  I  bought  of  my  father's  trustees 


at  Bitteswell,  together  with  the  furniture  thereof.' 
For  the  defendant,  it  was  argued,  that  T.  G.  Smith  took  only  an  estate  for 
life,  and  that  there  was  a  remainder  in  tail,  expectant  on  his  decease,  to  all  his 
children  except  the  eldest  son,  (supposing  there  should  be  two  or  more  besides 
him,)  as  tenants  in  common,  with  cross  remainders,  with  a  vested  remainder  in 
fee  to  the  daughters ;  and  if  so,  the  recovery  suffered  by  T.  G.  Smith,  the 
tenant  for  life,  would  be  inoperative  to  cut  on  the  entail.  No  one  could  pur- 
posely have  worded  the  will  more  directly,  to  prevent  the  first  taker  from  taking 
more  than  a  life-estate.  First,  it  is  devised  to  him  for  life.  There  are  many 
instances  where  that  estate  is  enlarged,  but  here,  if  the  first  taker's  estate  were 
enlarged,  there  are  three  clear  intents  frustrated.  1.  The  eldest  son  would  be 
let  in  as  heir  in  tail,  whom  the  testator  has  excluded  by  express  words.  In 
addition  there  is  the  circumstance  of  a  tenancy  in  common.  The  doctrine  of 
seeing  a  fancied  general  intent  to  control  the  particular  intent,  has  been  carried 
much  too  fiir.  In  Southby  v.  Stonehouse,  2  Ves.  611,  a  will  made  by  a  feme 
covert  with  power  to  appomt,  devised  **  to  my  husband  for  life  the  profits  of  my 
estate  at  B.  and  C,  and  after  the  death  of  my  husband,  I  give  my  said  estates 
to  my  children,  if  I  should  leave  any,  to  survive  me,  but  in  case  I  should  leave 
no  such  child  or  children,  nor  the  issue  of  such  child  or  children,  and  after  the 
decease  of  my  dear  husband,  I  rive  the  said  estates  to  J.  Button,  making  him 
hereby  sole  heir  of  this  my  will."  The  (question  was,  whether  the  children 
took  a  fee,  or  whether  there  was  an  estate-tail  with  a  vested  remainder  in  fee  to 
*ldn  ^^^'^«  '^  ^^  ^^^^  ^^^^  ^y  ^^  sides,  that  «<  my  said  estates"  *were 
-^  sufficient  to  carry  the  fee.  She  kft  a  child  who  survived  her,  and  died 
an  infant.  It  was  insisted  on  for  the  plaintiff,  (the  heir  at  law  of  the  appointor,) 
that  tH*  child  took  an  estate-tail,  but  that  the  fee  did  not  pass  either  to  the  heir, 
or  to  Button.  The  uncle  insisted  that  the  infant  took  an  estate  in  fee,  as  under 
a  devise  of  a  fee  with  a  double  aspect,  according  to  Loddington  v.  Eyme.  Lord 
Bardwickb  was  clear  that  the  child  took  an  estate-tail  by  this,  though  an  im- 
perfect will ;  he  cites  Forth  v.  Chapman,  1  P.  Wms.  668.  Lord  Bardwicke, 
there  too,  considered  whether  the  children  would  take  joint  estates,  and  he  says, 
if  they  took  a  fee,  they  must  have  taken  as  joint-tenants,  and  he  states  the  dif- 
ficultiea  attendant  on  such  a  construction.  It  is  part  of  the  plaintifiTs  argument 
for  an  estate-tail  to  the  father,  that  if  estates-tail  are  given  to  the  children,  and 
the  lemainder  over  is  limited  only  on  the  decease  of  all  the  children  without 
issue,  if  there  be  three  or  more,  and  one  dies  without  issue,  nothing  in  the  will 
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gives  it  orer  to  the  other  children,  nor  yet  to  the  daughten,  who  are  to  take 
only  on  failure  of  all  the  aon's  children.  If  the  children  of  T.  Q.  Smith  take 
as  joint*tenant8,  it  removes  that  difficuhy,  for  the  survivor  would  take  the  whole, 
and  it  is  provided  how  the  parts  of  those  who  die  shall  he  disposed  of.  If  this 
be  a  contingent  fee  to  the  children,  it  cannot  be  argued  for  a  moment  that  there 
can  he  a  vested  remainder  over.  The  rule  again8t  implying  cross-remainders 
between  more  than  two  has  been  lonc^  since  relaxed,  especially  in  the  caae 
where  the  limitation  over  is  of  the  whole  estate,  which  circumstance  alone  has 
been  deemed  sufficient  to  raise  the  presumption.  Where  the  testator's  intent  is 
that  the  whok  estate  is  to  go  over  together,  cross-remainders  shall  he  implied  in 
the  mean  thne.  In  Do€^  Letaee  of  Gorgen^  v.  Wtbbt  ftnt^,  i.  234,  it  was  held  that 
wherever  an  intent  was  to  be  'collected,  that  there  should  be  cross-re-  r#iAo 
mainders,  though  not  said  in  express  words  it  should  be  so.  And  in  ^ 
Doe  V.  Bumsall^  Lord  Kenton  himself  inclined  to  that  doctrine,  and  agreed 
that  cross-remainders  might  be  implied  between  more  than  two.  No  reason 
why  they  may  not  be  implied  between  three  or  more,  was  ever  given,  except 
the  insufficient  one,  that  it  would  create  confusion  in  calculating  the  shares. 
Here  it  is  intended  that  all  should  go  over  together,  and  that  Ann  and  Mary 
Smith  were  to  take  the  whole,  or  none.  It  is  objected,  that  the  defendant's 
construction  'uses  the  word  issue  in  two  senses.  There  is  no  ground  for  the 
remark:  the  immediate  ofispring  of  T.  G.  Smith  are  called  children,  a  desig- 
natio  peraofiiSf  and  all  the  descendants  of  the  children  are  comprehended  under 
the  tenn  issue ;  if  a  son  of  T.  G.  Smith  were  to  die  leaving  issue,  that  issue 
would  stand  in  loco  parentis^  and  take  per  stirpes.  If  the  estate  for  life  to  T. 
G.  Smith  were  omitted,  and  supposing  this  were  merely  a  devise  to  the  child 
of  T.  G.  Smith  in  fee,  and  sfterwards  over  in  default  ol  issue  of  that  child  of 
T.  G.  Smith,  it  is  the  ordinary  case  of  a  fee,  cut  down  to  an  estate-tail,  by  the 
words,  **  without  leaving  issue"  of  such  child,  after  the  devise  to  him  and  his 
heirs.  The  testator's  object  was,  to  give  T.  G.  Smith  an  estate  for  life ;  to  give 
his  children  and  the  issue  of  his  children  to  the  remotest  posterity  estates-tail, 
and  in  the  event  of  their  failure,  then  over  to  his  two  daughters.  In  this  point 
of  view  it  does  not  controvert  LoUdington  v.  Kyme^  but  faUs  within  Southby 
V.  Stonehotutf  and  Boe^  on  Demise  of  Barnard,  v.  Reaaon^  3  Wils.  242.  In 
the  latter  case  it  was  held  an  estate-tail  in  the  children,  with  a  vested  remain- 
der in  J.  H.  There  the  estate-tail  in  the  children  was  created  by  the  words, 
••  in  case  my  said  niece  shall  die  without  issue  of  her  body,  then  living,  or  in 
^case  all  such  issue  shall  die  without  issue :"  the  decision  was,  not  that  rv|oo 
the  children  took  a  fee,  but  a  vested  remainder  in  tail,  created  by  the  ^ 
word  *<  issue"  used  afterwards :  it  might  as  well  be  said,  that  the  word  'Mssue" 
was  used  in  two  senses  there,  as  children  of  children,  and  descendants  of  them. 
Wealthy,  on  Demue  of  Manley,  v.  Bosvill,  Cas.  temp.  Hard w.  268.  Devise, 
in  case  my  son  T.  M.  happen  to  die  before  he  is  married,  my  will  is  that  my 
lands  shall  descend  equally  to  my  two  daughters  and  their  heirs,  and  if  they  die 
unmarried,  or  there  be  no  issue  of  their  respective  marriages,  then  to  my  nephew. 
It  was  held  that  the  daughters  took  an  estate-tail.  So,  in  Bomilly  v.  James^ 
ant^,  vi.  203,  which  point  the  court  expressly  decides,  the  estate  in  fee  fiisl 
given  is  narrowed  down  to  an  estate-tail.  Tenny,  on  Demise  if  Agar,  v.  Agur^ 
12  East,  263.  Devise  to  John  Agar  and  his  heirs  for  ever,  of  a  certain  part  of 
the  estate,  tuid  of  nine  other  closes,  on  condition  to  pay  the  testator's  daughter, 
Eliz.  Agar,  12/.  per  ann.,  ^  and  in  case  my  son  and  daughter  both  happen  to 
die  without  having  any  child  or  issue,  then  to  my  nephew  Richard  Agar :" 
though  the  estate  first  given  to  J.  Agar  was  to  him  and  his  heirs,  yet  as  the 
subsequent  words  were  *•  in  case  he  shall  die  without  having  any  child  or 
issue,"  that  made  it  an  estate-tail,  not  an  executory  devise  over  on  a  contingency 
with  a  double  aspect ;  but  a  remainder.  If  any  number  of  limitations  he  in  a 
course  of  succession,  (for  there  can  be  no  succession  after  s  fee  )  they  are  all 
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cmitingent  remaiad^n*  and  not  executory  devises.  Croodrigkt  t.  Dutikmh  jb 
in  one  riew  an  authority  for  the  defendant ;  for  the  words  were  there  stronger 
to  give  J.  Laming,  than  here  to  give  T.  G.  Smith,  an  estate-tail,  viz.  ^  in  case 
J.  L.  (the  tenant  for  life)  die  without  issae."  All  the  cases  cited,  or  to  he  found, 
*1401  ^^"^  ^^  ^^^  event  of  the  first  taker,  the  devisee  *for  life,  dying  without 

•^  issue,  or  without  leaving  issue ;  and  wherever  it  is  to  go  over  on  his  not 
^  leaving  issue,'*  that  makes  him  tenant  in  tail,  though  he  had  before  a  vested 
estate  of  inheritance.  In  Doe  v.  BurnMoU^  3  Wils.  Ml,  there  was  not  merely 
the  indefinite  failure  of  issue,  there  was  the  dying  under  twenty-one.  Here 
the  failure  of  issue,  is,  of  anv  issue  to  the  remotest  posterity.  This  is  a  clear 
irested  remainder  in  the  daughters  of  the  testator,  who  were  in  esse  at  the  time, 
subject  to  be  devested,  as  the  sons  from  time  to  time  were  bom.  It  is  a  criterion, 
that  if  both  the  limitations  may  vest,  it  cannot  be  a  contingency  with  a  double 
aspect,  or  concurrent  remainder.  No  doubt,  if  a  son  of  T.  G.  Smith  had  been 
bom,  the  estate  would  have  vested  in  him.  Mr.  Fearae  (a)  comments  on  the 
case  of  Gulliver  v.  Wicket^  1  Wik.  105,  (which  was  a  devise  after  the  testator's 
wife's  death  to  such  child  as  she  was  then  enseint  with,  and  the  heirs  of  such 
child,  but  if  such  child  should  die  under  twenty-one  years,  leaving  no  issue  of 
its  body,  the  estate  to  go  over ;)  if  the  child  there  were  never  bom,  then  the 
remainder  over  was  to  vest ;  if  the  child  were  born,  then  the  fee  was  to  vest  in 
the  child,  but  if  the  child  were  bom,  and  died  under  twenty-one,  both  would 
vest,  which  can  never  be  true  of  a  contingent  remainder.  Mr.  Fearne  observes, 
that  it  was  goud  as  an  executory  devise,  because  it  was  to  take  effect  within  the 
time  the  law  prescribes,  if  at  all,  and  that  the  number  of  contingencies  was  not 
material,  and  the  court  were  obliged  to  confine  those  words  to  the  time  of  the 
decease  of  the  life  in  being,  this,  therefore,  would  be  a  good  executory  devise 
according  to  Otdliver  v.  Wicket.  It  may  be  good  as  an  executory  devise,  though 
there  are  preceding  estates  capable  to  support  it  as  a  oontingent  remainder. 
*14n   ^^'  Lessee  of  Gelmwu  v.  Elvy^  is  subject  *to  the  same  answer  as 

•J  Ooodrighi  v.  Dtmham.  There  H.  G.  took  only  an  estate  for  life,  with 
remainder  over  if  H.  Gilvey,  not  if  the  children,  shall  have  no  issue,  and  the 
distinction  is  taken  by  Lawrence^  J.  In  the  judgment,  he  points  at  it  directly, 
and  says  the  limitation  over  is  in  default  of  the  persons  themselves,  and  not  of 
their  heirs.  The  words  ^  leaving  any  lawfully  begotten  issue,"  do  not  mean 
at  any  particular  time,  but  a  general  and  indefinite  failure  of  issue.  Forth  v. 
Chapman  has  always  been  considered  as  a  great  leading  case,  and  in  Crooke 
V.  lievandesj  9  Ves.  195,  208,  it  was  much  considered  by  Lord  Eldor,  Chan- 
cellor, who  says  he  had  heard  it  cited  for  years,  and  by  Lord  Kbnton  himself, 
and  never  knew  it  shaken.  As  to  the  second  unintelligible  will,  the  words 
'^  property  real  and  personal"  would  pass  the  fee  to  the  two  children  as  tenants 
in  commcm,  and  if  one  bad  died  after  the  testator's  decease,  the  whole  would 
have  gone  to  the  other.  But  not  so  here,  although  it  is  said  that  there  are 
words  here,  which  show,  that  the  testator,  though  he  has  created  tenante  in 
common,  has  added  the  benefit  of  survivorship.  Bagwell  v.  Dry^  1  P.  Wms. 
700.  The  devise  to  G.  Smith  must  be  construed  by  taking  out  ik  the  will  ail 
except  that  which  is  intended  to  be  devised.  The  exception  is  difiicult  to 
understand :  it  must  be  excepted  out  of  something  in  which  it  was  included ; 
the  excepted  part  never  was  in  the  occupation  of  Jos.  Tilley,  therdbre  it  coaU 
not  be  excepted  out  of  the  land  in  the  occupation  of  Jos.  Tilley.  It  could  not 
mean  any  thing  else,  but  to  except  it  altogether  out  of  the  will :  if  it  be  rear 
thus,  that  he  ^  bequeaths  all  his  property  real  and  personal  to  his  two  childrer 
provided  that  Geo.  Smith  take  the  farm  at  B.  in  the  occupation  of  J.  Tilley 
I  leave  to  them  in  common,  and  the  longest  liver  in  fee-aimple ;"  the  will 

(a)  Fearne  Eiecotory  Deviees,  6  edit.  396. 
VOL.  n.  38 
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insensible :  but  the  interpolation  of  the  word  ***  which**  after  the  words  r^tM 
**  furniture  thereof,'*  makes  the  whole  intelligible.  Then  the  efl^t  of  ^ 
it  is,  ^  one  part  I  devise  to  my  children,  as  tenants  in  common,  the  other  part  I 
devise  to  my  children,  as  tenants  in  common,  with  benefit  of  survivorship.** 
The  testator  knew  what  would,  and  what  would  not  survive,  as  appears  by  his 
will.  Why  should  he  insert  any  exception  at  all,  if  he  did  not  wish  to  give 
this  part  differently  from  the  rest  ?  His  meaning  is,  **  as  to  the  house  and  the 
land  which  belonged  to  my  father's  trustees,  I  mean  that  the  longest  liver  should 
have  them  by  survivorship."  The  word  ^  which"  at  first  stood  in  the  original 
will  following  the  description  of  the  house ;  then  the  testator  struck  out  the 
word  **  which,"  in  order  to  interline  the  words  **  together  with  the  furniture 
thereof,"  but  accidentally  omitted  to  replace  the  wonl  '*  which"  after  them,  as 
he  intended  to  do.  But  supposing  the  word  '*  which'*  omitted,  it  is  intelligible 
though  not  good  grammar.  If  the  defendant's  argument  on  the  first  will  is  right, 
nothing  devised  by  the  first  will  passed  by  the  second ;  but  as  to  the  other 
property  devised  by  the  second  will,  G.  Smith  took  only  one  moiety  of  what  the 
testator  says  he  bought  from  his  father's  trustees. 

Arguments  in  reply.  In  Doe  v.  Cooper  the  words  ^  the  same  premises'* 
were  held  not  to  carry  cross-remainders,  and  none  can  be  implied  here.  But 
cross-remainders  would  not  help  the  defendant,  for  if  there  were  four  children, 
three  sons  besides  the  eldest,  and  the  three  die  without  issue,  leaving  the  eldest, 
no  cross-remainder  to  the  eldest  would  arise,  yet  the  estate  would  not  go  over, 
because  there  is  still  a  child,  and  may  be  issue  of  a  child.  OuUiver  v.  Wickei 
does  not  apply,  (and  it  is  stated  in  Wilson  that  three  Judges  of  this  court  held 
the  contrary.)  It  was  unnecessary  there  to  decide  whether  it  was  an  executory 
devise  or  a  contingent  ^remainder;  and  the  Judges  do  not  afiect  to  de-  rm-y^A 
cide  it ;  if  any  estate  were  given,  it  sufilced.  These  are  both  equally  con-  L 
tingent  remainders.  One  or  other  of  them  must  start  at  the  decease  of  T.  G. 
Smith :  either  is  equally  supported  by  the  estate  for  life  of  T.  G.  Smith.  This 
is  a  perfect  example  of  a  contingency  with  a  double  aspect.  Doe  v.  Reason  is 
referred  to,  only  for  the  strong  tenns  there  used,  to  show  how  clearly  it  was 
intended  that  there  should  be  a  general  failure  of  issue,  a  studied  care  that  it 
should  be  manifest.  That  therefore  is  not  like  this  case,  where  from  the  soli- 
tary introduction  of  this  word  *^  issue"  in  one  clause,  the  whole  conclusion  is  to 
be  built,  that  the  estate  is  not  to  go  over  on  the  failure  of  the  children  and  grand- 
children at  the  decease  of  the  first  taker,  but  in  failure  of  issue  generally.  The 
case  of  Southby  v.  Stonehouse  is  not  applicable  to  the  present  case,  where  the 
plaintiff  contends  that  it  is  necessary  to  give  an  estate-tail  to  the  first  taker, 
because  those  coming  after  take  in  common.  In  Southby  v.  Stonehouse  the 
Lord  Chancellor  lays  great  stress  on  the  inconvenience  of  the  joint-tenancy  in 
fee,  and  all  his  reasons  turn  on  the  inconvenience  of  survivorship,  which  do  not 
apply  here.  Weaitku  v.  Boaviil  does  not  resemble  this.  The  defendant's 
counsel  in  vain  detiy  that  they  use  the  word  *<  issue"  in  a  double  sense.  If  the 
latter  words,  '*  issue  ot  any  such  child,"  had  not  been  here,  this  would  have 
been  precisely  the  case  of  Chodwrighi  v.  Dttnkam.  Those  words  being  here, 
if  the  testator  meant  that  Miy  issue  of  the  children  should  take  a  fee,  there  is 
no  difficulty  ii  it.  Thb  court  will,  if  they  can,  avoid  that  construction  which 
would  leave  one  of  the  issue  of  T.  G.  Smith  wholly  unprovided  for;  namely, 
in  case  one  of  the  children  should  die,  leavincf  T.  G.  Smith,  and  leaving  a  child ; 
but  whatever  that  hardship  be,  that  unprovided  grandchild  would  no  more  take 
an  estate-tail  on  the  defendant's  ^construction,  than  take  the  fee  on  the  r«|44 
plaintifif's  construction.  The  testator  has  introduced  the  word  « issue"  L  *** 
into  the  second  clause  only,  and  not  into  the  first,  and  if  ^  issue"  means  grand- 
child, whether  he  has  used  it  so  efiectively  as  to  enable  that  grandchild  to  take, 
or  not,  yet  it  will  not  cut  down  the  fee  before  created.  Tenny  v.  Agar  bears 
no  analogy  to  this  case.    It  is  alleged,  that  in  all  other  cases  the  estate  is  to  go 
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orer  on  die  decease  of  the  first  tdket  without  issue ;  here,  on  the  decease  of  the 
children  of  the  first  taker  without  issue.  What  distinction  this  makes,  is  not 
intelligible :  the  question  is,  who  takes  the  estate-tail  ?  It  is  a  petitio  principit 
to  say  it  goes  over  on  the  extinction  of  the  issue  of  the  first  tenant  in  tail ;  tne 
whole  question  is,  whether  they  are  tenants  in  tail  or  not.  If  it  be  an  estate- 
tail,  the  remainder  is  a  vested  remainder,  because  there  remains  some  portion 
of  the  fee  to  be  given.  The  words,  ^  leaving  issue,"  mean  an  indefinite  failure 
of  issue,  and  then,  there  is  no  tenancy  in  tail,  and  the  contingent  remainders 
are  destroyed ;  but  if  it  be  a  tenancy  in  tail,  it  is  barred  by  the  recovery.  As  to 
the  will  of  T.  G.  Smith,  it  may  be  inferred  from  the  testator's  striking  out  the 
word  *'  which,**  that  it  ought  not  to  be  there,  and  was  purposely  cancelled ;  and 
the  arrament  is  stronger  for  its  absence,  than  if  it  had  never  been  there.  It  is 
said,  there  is  no  reason  why  the  testator  should  except  the  house  bought  of  his 
father's  trustees  out  of  the  operation  of  his  will.  There  may  be  none,  there  is 
none  apparent,  but  the  testator  has  done  it,  and  the  consequence  is,  he  dies 
intestate  as  to  that  part.  This  brother  and  sister  being  illegitimate,  could  not 
succeed  to  each  other,  and  therefore  there  was  a  reason  why  he  should  give 
them  an  estate  in  common,  with  a  clause  of  survivorship.  The  parenthesis 
alone  makes  it  intelligible.  Grammar  must  at  all  events  be  violated.  At  least 
*14fi'1  ^^  ^  ^°  iU-formbd  sentence ;  but  *there  is  no  case,  where  a  word  struck 
•^  out  by  the  testator  has  been  replaced  by  the  court.       Cur.  adv.  vult. 

The  following  certificate  was  afterwards  sent  to  the  court  of  Chancery. 

This  case  hais  been  argued  before  us ;  we  have  considered  it,  and  are  of 
opinion, 

First,  That  the  testator  Thomas  Grace  Smith  had,  at  the  time  of  making  his 
will,  and  at  the  time  of  his  death,  an  estate  for  life  only,  in  such  part  of  the  Bit- 
teswell  estate  as  was  not  purchased  by  him  of  his  father's  trustees. 

Secondly,  We  find  it  very  difficult  to  ascertain  the  true  construction  of  a  will 
so  strangely  worded  as  this  will  of  Thomas  Grace  Smith  is,  but  after  the  best 
consideration  we  could  give  it,  we  are  of  opinion,  that  the  plaintifiTG^eorge  Smith 
takes  under  the  will  of  Thomas  Grace  Smith  all  his  property,  both  real  and  per- 
sonal, and  his  whole  estate,  and  interest  therein. 

v.  GiBBS. 

R.  Dallas. 
J.  A.  Park. 

J.  BURROUGH. 


WARD  V.  NETHERCOATE. 

Wiiere  a  plaintiff  toed  in  person,  and  his  reaidence  waa  unknown  to  the  defendant,  and  hta  aer- 
vant  reluaed  to  diacloae  it,  the  court  ordered  that  the  affixing  a  notice  of  allowance  of  bail, 
and  notice  of  thia  rule,  in  the  prothonotary'a  office,  should  be  good  service. 

Thb  plaintifif,  in  the  affidavit  whereon  he  had  held  the  defendant  to  bail, 
described  himself  as  bein&r  of  Kensington,  yeoman ;  he  sued  in  this  cause,  as 
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he  had  in  many  others  against  the  same  defendant,  in  *perBon,  without 
the  intervention  of  any  attorney ;  after  diligent  inquiry  made  at  Ken- 
sington, the  plaintifi*  could  not  be  found  resident  there,  andf  his  abode  was 
unknown  to  the  defendant ;  and  a  messenger,  who  had  on  some  other  business 
brought  a  letter  from  the  plaintiff  to  the  defendant's  attorney,  and  on  whom  the 
latter  then  served  notice  of  justification  of  bail,  had  refused  to  disclose  the  plain- 
tifPs  residence ;  under  these  circumstances,  on  the  motionof  Vaut^han,  Serjt., 
for  the  defendant,  the  court  granted  a  rule  niaU  that  the  putting  up  in  the  pro- 
thonotary's  office  a  notice  of  allowance  of  bail,  should  be  good  service,  and 
ordered  that  in  the  mean  time  proceedings  should  be  stayed,  and  that  the  putting 
op  notice  of  this  rule  in  the  prothonotary*s  office  should  be  good  service  thereof. 
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LEWIS,  one,  Ac.  v.  SHELLEY. 

[2  Marsh.  426,  S.  C] 

Wlwra  an  attornoy  has  waved  hit  privilege  to  sue  in  Middleeez,  by  laying  the  Tenoe  in  another 
county,  he  cannot  avail  himself  of  his  privilege  to  amend  by  changing  the  venue  to  Middle- 
sex. 

The  plaintiff  was  an  attorney  residing  in  the  country :  he  sued  by  attachment 
of  privilege  returnable  in  Trinity  term  last,  and  instructed  his  agent  to  lay  the 
venue  in  Middlesex.  The  agent,  however,  laid  the  venue  in  Kent,  in  which 
county  the  defendant  and  witnesses  lived,  and  the  transaction  arose.  The 
defendant  did  not  plead  until  the  27th  July,  when  it  was  too  late  for  trying  the 
cause  at  the  Kent  summer  assizes,  1810. 

Vaughan^  Serjt.,  now  moved  to  amend  the  declaration  by  changing  the  venue 
to  Middlesex,  observing,  that  it  could  not  prejudice  the  defendant  in  point  of 
time,  for  a  trial  in  Middlesex  could  be  sooner  had  than  in  Kent :  it  was  also  a 
sufficient  reason,  that  the  *plaintifl[*  wished  to  avail  himself  of  his  privi-  rci^y 
lege  by  suing  in  the  court  where  he  was  supposed  to  be  always  present.  ^ 
To  show  that  the  amendment  might  be  made  in  this  stage  of  the  cause,  he  cited 
Cooke  V.  Shone,  Barnes. 

Per  Curiam.  The  plaintiff  has  waved  his  privilege,  which  may  be  called 
an  odious  privilege,  (not  speaking  with  reference  to  this  particular  instance,)  in 
regard  to  the  defendant,  and  has  laid  his  action  in  that  countv*  where,  in  respect 
to  the  defendant,  it  ought  to  be  laid ;  and  we  think,  that  as  he  has  once  waved 
it,  there  is  no  ground  for  bringing  the  venue  back.  Rule  refused. 


ROGERS  and  Another  v.  JAMES. 

[2  Marsh.  425,  S.  C] 

A  commission  of  bankrupt  may  be  supporfed  on  a  debt  due  to  the  petitioning  creditor  m  the 
character  of  executor,  although  he  nave  not  obtained  a  probate  on  a  sufficient  stsmp  at  the 
time  when  the  commission  issued,  it  ho  afterwards  obtains  a  valid  probate,  for  that  has  rela« 
tion  back  to  the  testator's  death. 

This  was  an  action  brought  by  the  assignees  of  a  bankrupt  to  recover  certain 
property,  and  on  the  trial  of  the  cause  at  the  Winchester  summer  assizes,  1816» 
before  Park,  J.,  the  plaintifis,  in  order  to  support  their  title,  gave  evidence  of  a 
commission  of  bankrupt  which  had  issued  on  the  petition  of  the  plaintifi" Rogers* 
founded  on  a  debt  which  had  been  due  to  Mrs.  Rogers,  deceased,  in  her  lifetime, 
and  to  which  he  made  title,  as  her  executor ;  but  the  only  probate  of  her  will 
which  he  had  sued  out  before  the  commission  issued,  bore  a  stamp  denoting  an 
insufficient  duty  for  the  value  *of  the  effects  of  the  testatrix;  and  when  r«|4o 
the  plaintiffs  had  in  a  former  action  sued  the  same  defendant  for  the  pre-  ^ 
sent  demand,  they  had  been  nonsuiteJ  on  account  of  the  insufficiency  of  the 
duty  denoted  by  the  stamp  on  the  probate,  which  disabled  the  plaintiff  from 
giving  the  probtEite  in  evidence.  The  plaintiff  Rogers  had  now  obtained  a  stamp 
to  be  affixed  to  the  probate,  denoting  a  larger  and  sufficient  duty,  which  he  had 
since  paid  ;  but  Peli,  Serjt.,  for  the  defendant,  objected,  that  inasmuch  as  the 
plaintiff  Rogers  had  not  that  available  probate  when  he  sued  out  the  commis- 
sion of  bankrupt  upon  his  oath  of  the  debt  then  due  to  him  as  executor,  he  had 
«ot  such  a  debt  then  due  to  him,  as  would  support  the  commission ;  and  that  tho 
plaintifis.  must  therefore  be  nonsuited.  Park,  J.,  was  of  opinion  that  the  righ( 
being  vested  in  the  executor  by  the  will  of  the  testatrix,  the  valid  probate,  when 
obtained,  had  relation  back,  and  showed  that  such  a  debt  was  due  to  the  plain- 
tiff Rogers  at  the  time  the  commission  issued,  and  the  plaintifis  obtained  a  ver- 
dict. 
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Pell  now  moved  to  set  aside  the  verdict  and  enter  a  nonsuit,  or  have  a  new 
trial,  upon  the  same  objection,  contending  that  this  was  not  like  the  ordinary 
case  of  an  action  commenced  by  an  executor  before  probate,  wherein  if  probate 
be  obtained  pending  the  cause,  it  suffices :  for  he  argued,  that  if  it  had  been 
made  known  to  the  Lord  Chancellor  before  the  commission  issued,  that  the  pe- 
titioning creditor  derived  his  right  to  the  debt  through  a  probate  which  had  an 
insufficient  stamp,  he  would  never  have  permitted  the  commission  to  issue ; 
and  if  the  same  fact  had  been  disclosed  to  the  Lord  Chancellor  after  the  com- 
mission had  issued,  he  would  have  superseded  the  commission.  He  admitted 
he  had  found  no  decided  case  in  point,  but  the  nrinciple  of  the  bankrupt  laws 
^1401  ^"^^^  *^^  ^  petitioning  creditor  '^should  be  fullv  and  completely  in- 
-^  vested  with  all  his  legal  rights,  before  any  commission  couM  properly 
issue  on  his  petition. 

TVie  Court  unanimously  were  clear  that  the  probate,  after  the  additional 
stamp  affixed,  made  the  plaintifl^s  title  perfect  by  relation,  and  they  instanced 
the  case  of  deeds,  which,  under  the  late  statute,  and  of  agreements,  which,  at 
all  times,  if  written  on  no  stamp,  or  an  insufficient  stamp,  were  made  good  by 
affixing  a  stamp,  or  an  additional  stamp,  without  fresh  execution  by  the  party  ; 
and  Park^  J.,  cited  T^ynne  v.  Prothero,  2  Maule  db  Selw.  66S,(a)  as  being  in 
point,  and  they  Refused  the  Rule. 

[See  pottt  174,  Burton  v.  £tr%.] 


BENTON  t;.  THORNHILL,  late  Sheriff  of  NORFOLK. 

[2  Marsh.  427,  S.  C] 

A  fioiner  gave  a  bill  of  sale  of  all  his  fnrniing  stock  to  secara  a  debt,  the  agent  of  the  vendee 
took  possession,  and  resided  on  the  farm  while  he  converted  the  stock,  but  the  vendor  also 
continued  to  reside  on  the  farm,  and  exercised  acts  of  ownership  over  parts  of  the  stock : 
Hddf  that  the  debt  being  bon&  fide  due,  and  the  bill  of  sale  taken  with  a  view  to  recover  that 
debt,  the  jury  were  warranted  in  finding  the  bill  of  sale  good  against  a  judgment  creditor  tak- 
ing the  stock  In  execution. 

In  trover  against  the  sheriff  for  goods,  upon  the  trial  before  Qibbs,  C.  J.,  at 
the  Norwich  summer  assizes,  ]81t(,  it  appeared,  that  Sparrow,  a  farmer,  had 
borrowed  of  the  plaintiff,  who  was  his  brother-in-law,  certain  sums,  for  the  ba- 
lance whereof  he  was  indebted  to  him  in  600/.,  and  was  also  indebted  to  WilJett 
in  60W.  The  plaintiff  sent  his  son,  who  had  been  in  the  habit  of  occasionally 
residing  there  as  a  guest,  to  Sparrow's  house,  to  obtain  from  him  a  bill  of  sale 
of  his  farming  stock,  as  security  for  the  debt.  Benton  the  son  obtained  a  bill 
oi  sale  of  all  Sparrow*s  effects,  dated  2f)th  September,  and  expressed  to  be  in 
*1fi01  <^^'M^d®'^^i<'>^  0^  600/.,  but  ^'not  including  his  lease  of  his  farm ;  and  on 
-I  28th  Sept.  he  took  possession  of  all  the  stock.  The  ffoods  could  not  at 
that  time  have  been  sold  to  advantage.  If  the  goods  could  have  been  sold  to 
advantage,  thero  was  enough  property  to  cover  both  the  plaintiff's  debt  and 
Willett's.  Benton  the  son  continued  to  reside  in  Sparrow's  house,  and  employed 
labourers  to  harvest  and  thresh  out  the  crops,  and  agents  to  sell  the  corn,  and 
he  supplied  the  articles  requisite  for  the  maintenance  of  the  family.  Sparrow, 
however,  paid  the  poor-rates,  appealed  against  a  rate,  sold  a  cow  and  corn  to 
creditors,  and  wrought  with  the  team  for  them,  and  was  credited  with  the  value 
in  account.  He  paid  the  blacksmith's  bills  up  to  25th  December  for  shoeing 
the  horses,  paid  servants,  gave  orders  respecting  the  farming  business  and 
stock  on  the  farm,4ind  sowed  his  land  with  wheat,  and  fed  the  horses  with  oats, 
both  threshed  out,  by  his  order,  from  the  crops  included  in  the  bill  of  sale ;  and 
he  still  appeared  to  act  as  master  and  owner,  the  servants  on  the  farm  not  being 
aware  that  Benton  the  son  had  taken  possession,,  for  he  gave  them  orders  in 
Sparrow's  name.  On  24th  November^  while  Benton  the  son  continued  to  reside 
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with  Sparrow  on  his  farm,  the  defendant  entered  and  seized  Sparrow^s  effects 
under  an  execution  at  the  suit  of  Willett,  on  which  occasion  Sparrow  locked 
the  doors  and  refused  the  officer  entrance  into  the  house ;  and  showing  hixn  the 
bill  of  sale  through  a  window,  told  him  that  he  had  provided  himself  against  the 
execution,  for  he  had  taken  care  of  his  friend,  and  set  Wiilett  at  defiance.  The 
defendant  insisted  that  this  bill  of  sale  was  fraudulent,  the  plaintiff  not  having 
had  under  it  the  entire  and  exclusire  possession  of  the  goods.  The  jury,  how- 
ever, found  a  verdict  for  the  plaintiff,  which 

*Shepherdf  Solicitor-General,  now  moved  to  set  aside,  and  to  have  a  r«|g| 
new  trial ;  he  cited  Twyne^s  case,  8  Co.  80  b,  and  Edwards  v.  Har-  ^ 
ben^  2  Term  Rep.  687,  and  distinguished  this  case  from  those  of  Ktdd  v.  RaW' 
Un»on^  2  Bos.  &  Pull.  59,  and  Dawson  v.  Wood,  antdi,  ii.  2o6.  But  he  mainly 
letied  on  W&rdall  v.  Smith,  1  Campb.  832,  where  Lord  Ellbnboroxtoh,  C.  J., 
says,  *^  It  is  a  mere  mockery  to  put  in  another  person  to  take  possession  jointly 
with  the  former  owners  of  the  goods.  A  concurrent  possession  with  the  assignor 
is  colourable :  there  must  be  an  exclusive  possession  under  the  assignment,  or 
it  is  fraudulent,  and  void  as  against  creditors.'*  Strangers  could  not  know  that 
Benton  the  son  was  not  residing  with  his  uncle  as  a  visitor.  The  bargainee  ou^^ht 
to  have  an  absolute,  notorious,  and  exclusive  possession :  if  the  vendor  remams 
on  the  premises,  and  continues  to  manage  the  property,  the  vendee  having 
merely  the  instrument  in  his  pocket,  the  sale  is  nugatory  and  fraudulent. 

GiBBS,  C.  J.  I  certainly  meant  at  the  trial  to  give  the  defendant  the  benefit 
of  all  the  arguments  now  used  in  his  behalf.  I  believe  that  in  summing  up  the 
evidence,  I  did  give  him  the  benefit  of  all  those  srguments.  I  leA  it  to  tne  jury, 
whether  this  possession  of  Benton*s  were  an  honest  one,  for  that  if  the  bill  of 
sale  to  Benton  were  attended  with  a  possession,  there  being  a  debt  honestly  due 
to  Benton,  Sparrow  had  a  right  to  make  this  conveyance  to  Beqton  for  securing 
his  debt,  and  then  the  execution  came  too  late,  there  being  no  bankruptcy  here. 
I  stated  that  the  question  whether  the  transaction  were  fraudulent,  depended  on 
the  object  of  the  bill  of  sale,  and  on  the  circumstance,  whether,  under  that  bill 
of  sale,  an  actual  bona  fide  possession  *was  delivered  to  young  Benton  r^igo 
acting  on  the  behalf  of  his  father.  I  stated  the  positive  oath  of  young  L 
Benton,  that  he  was  sent  by  his  fiither  for  the  bill  of  sale,that  he  did  get  it,  and 
that  he  remained  in  possession  under  it.  I  also  left  to  the  jury  all  the  circum- 
stances which  went  to  fiilsifv  Benton's  evidence.  Sparrow's  acts  of  continuing 
ownership,  his  sowing  of  the  com,  his  declarations  when  the  officer  entered, 
and  his  remaining  on  the  farm ;  which  last  circumstance,  indeed,  deserved  no 
great  weight,  for  his  term  in  the  land  was  not  conveyed.  And  I  told  them  also 
Uiis,  that  even  if  there  was  a  bona  fide  debt,  due  from  Sparrow  to  the  plaintiff, 
yet  if  they  thought,  that,  beyond  that  debt,  the  conveyance  was  meant  to  colour 
and  protect  the  residue  of  the  property  from  Sparrow's  other  creditors,  it  was 
void  for  the  excess.  I  also  pointed  out,  that  the  value  of  the  property,  paiticu- 
lariy  at  that  time,  was  a  fluctuating  one,  and  that  if  it  was  the  intention  of  the 
parties  merely  to  provide  for  the  debt  to  Benton,  the  verdict  must  be  found  for 
the  defendant.  The  jury  have  come  to  a  conclusion  on  these  facts,  and  if  I 
were  to  sum  up  the  evidence  to  them  again,  I  could  not  sum  it  up  otherwise 
than  I  have  done. 

Dallas,  J.  This  is  moved  upon  the  ground  that  the  verdict  was  given 
affainst  the  weight  of  evidence,  but  I  think  the  verdict  is  even  consistent  with 
9&  the  evidence. 

Park,  J.,  concurred. 

BvRRovGH,  J.  My  Lord  seems  to  have  put  the  case  to  the  jury  on  all  the 
grounds  on  which  it  can  be  put,  and  there  is  no  foundation  for  granting  a  new 
trial.  Rule  refused,  (a) 

(c)  [See  6  Taunt.  SIS,  Setd  v.  BUuUm,  and  American  cues  thert  referred  to,  m  nata.} 
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♦158]  •LEWIS  V.  PEAKE. 

[2  Manh.  431,  S.  C] 

The  soondness  or  onsoundnesa  of  a  hone  is  a  queaiion  pecaliarly  fit  for  the  oonaideration  of  m 
Jory,  and  the  court  will  not  set  aside  a  verdict  for  a  preponderance  of  contrary  evidence. 

If  the  buyer  of  a  horse  with  warranty,  reiving  thereon,  resells  him  with  warranty,  and  being 
aned  thereon  by  his  vendee,  offers  the  defence  to  his  vendor,  who  givea  no  directions  aa  to 
the  action,  the  plaintiff,  defending  that  action,  is  entitled  to  recover  the  coats  thereof  from  his 
vendor,  as  part  of  the  damage  occasioned  by  his  breach  of  warranty. 

This  was  an  action  upon  the  warranty  of  a  horse,  in  which  the  declaration 
assigned  as  a  special  damage  occasioned  by  the  breach  of  the  warranty,  that  the 
plaintiff,  confiding  in  the  defendant's  warranty,  resold  the  horse  with  warranty 
to  Dowling ;  and,  the  horse  proving  unsound,  Dowling  sued  the  plaintiff,  and 
recovered  88/.  costs,  besides  the  pnce  of  the  horse.  It  was  proved  that  the 
plaintiff  gave  the  defendant  notice  of  that  action,  and  ofiered  him  the  option  of 
defending  it,  to  which  having  received  no  answer,  he  defended  it  himself  and 
failed.  At  the  Warwick  summer  assizes,  1816,  before  Graham,  B.,  a  verdict 
was  found  for  the  plaintiff,  for  a  sum  which  included  the  whole  special  damage 
averred,  subject  to  the  point  reserved,  which  is  stated  below. 

Vaughan^  Seijt.,  now  moved  either  to  set  aside  the  verdict,  and  have  a  new 
trial,  upon  the  around  that  the  weight  of  the  evidence  tended  to  prove  that  the 
unsoundness  did  not  commence  until  after  the  sale  by  the  defendant ;  or,  se- 
condly, to  reduce  the  damages,  by  striking  off  from  the  sum  recovered  by  the 
verdict,  the  amount  of  the  costs  of  Dowling's  action,  which  he  contended  that 
the  plaintiff  was  not  entitled  to  recover  from  the  defendant ;  for  that,  if  the  horse 
was  unsound,  as  the  plaintiff  now  contended  it  was,  he  had  heedlessly  incurred 
those  costs,  and  paid  that  money  in  his  own  wrong ;  inasmuch  as  he  might  at 
the  beginning  have  discharged  himself  by  paying  to  Dowling  the  mere  price 
of  the  horse ;  and  if  the  plaintiff  chose  to  rely  on  the  defendant's  warranty,  he 
ought  so  to  have  done. 

»1<vil  *GiBB8,C.  J.  This  application  stands  on  two  grounds ;  as  to  the  first, 
-I  there  is  no  doubt,  on  the  defendant's  own  statement,  but  that  there  was 
evidence  on  both  sides ;  it  is  like  a  case  which  was  before  us  last  term,  tried 
before  Wood,  B.,  who  said  that  if  the  verdict  had  been  the  other  wav,  he  should 
have  been  better  satisfied ;  but  we  held  that  it  was  a  question  peculiarly  fit  for 
the  consideration  of  a  jury,  and  we  refused  to  interfere.  As  to  the  second  ques- 
tion, the  plaintiff  was  induced  by  the  warranty  of  the  defendant  to  warrant  the 
horse  to  a  purchaser :  he  gave  notice  to  the  defendant  of  the  action,  and  receiv- 
ing no  directions  from  the  defendant  to  give  up  the  cause,  he  proceeded  to  defend, 
and  was  cast :  those  costs  and  damages  are  therefore  a  part  of  the  damages 
which  the  plaintiff  has  sustained  by  reason  of  the  ftilse  warranty  found  against 
the  defendant.  I  therefore  am  of  opinion  that  the  plaintiff  was  entitled  to  reco- 
ver theae  damages.  Rule  refused. 


HEDBURGH  v.  PEARSON. 

[3  Marsh.  433,  S.  C] 

Upsn  a  poliey  on  hogsheads  of  sugar,  warranted  against  particolar  avenge,  some  part  of  the 
sugar  in  every  hogshead  being  preserved,  though  leas  than  three  per  oenf 


^^ ,  _„ „.  .        «  .      cent  on  the  cargo,  it 

WM  held  that  this  could  not  be  a  total  loss. 

This  was  an  action  apon  a  policy  of  insurance  on  the  galliot  Face,  from  Got- 
tenbarg  to  Stralsund,  *^  warranted  free  from  particular  average,"  and  the  insu« 
lance  was  declared  to  oe  *^  on  hogsheads  of  sugar."  Upon  the  trial  of  the  cause 
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at  Guildhall,  at  the  sittings  after  Trinity  term,  1816,  before  Gibbs,  C.  J.,  it  was 
proved  that  in  the  coarse  of  the  voyage  the  ship  was  stranded  and  bilged,  but 
every  one  of  the  fiAy-four  hogsheads  of  sugar  which  the  assured  had  on  board 
was  saved ;  and  in  every  hogshead  there  was  some  loaves  of  sugar,  although 
bv  far  the  greater  part  had  been  washed  out.  A  hogshead  usually  contains 
about  •ISO  loaves,  and  out  of  the  whole  cargo,  78  loaves  were  saved  dry,  r^ige 
and  45  loaves  wetted  by  the  sea.  The  plaintiff  contended  that  he  was  ^ 
entitled  to  recover  as  for  a  total  loss,  the  proportion  of  the  su^ar  saved  being  too 
mmute  to  make  it  an  average  loss,  and  he  cited  Davif  v.  Mufordn  15  East,  550, 
where,  notwithstanding  the  Tike  warranty  against  particular  average,  the  plaintiff 
recovered  the  value  ofall  such  bales  of  flax  as  were  lost,  although  some  part  of 
the  flax  was  recovered  from  the  sea  and  dried.  The  jury,  however,  were  clearly 
of  opinion  that  this  was  an  average  k>ss,  such  as  was  intended  by  the  warranty, 
and  found  a  verdict  generally  for  the  defendant,  declining  the  learned  judge's 
propoial  of  finding  for  the  plaintiff,  subject  to  a  point  to  be  reserved  on  the  ques- 
tion, whether  this  were  a  total  or  partial  loss. 

Lens^  Serjt.,  now  moved  to  set  aside  the  verdict  and  have  a  new  trial,  inti- 
mating that  the  jury  had  somewhat  intemperately  taken  on  themselves  to  decide 
the  law  on  this  pomt,  and  that  the  proportion  of  the  sugar  saved  was  so  small 
that  this  must  be  deemed  a  case  of  total  loss,  not  of  particular  average. 

But  The  Court  held,  that  inasmuch  as  it  could  not  be  said,  that  none  of  the 
sugar  was  saved,  they  could  not  draw  any  measure  of  a  proportion  to  be  saved, 
which  should  be  compatible  with  a  total  loss :  if  the^  should  begin  so  to  do, 
they  could  not  see  where  they  were  to  stop ;  and  even  if  this  were  a  fit  case  for 
the  consideration  of  the  court,  they  thought  the  jury  had  rightly  decided  it.  In 
Davy  V.  Milord  there  was  a  clear  line  to  be  taken ;  for  some  of  the  bundles 
of  flax  never  came  ashore ;  and  they  refused  to  grant  the  rule,  (a) 

(a)  [See  14  Johns.  138,  SoUub  ▼.  The  Ocean  Imurance  Compan^f  ;  5  Maule  &  Selw.  447, 
Cologan  ((•  a/,  v.  London  A$8uranee  Con^ny.] 


♦TAYLOR  ».  SMITH.  [•156 

Where  the  plaintiiTin  hit  declaration  avers  a  single  act  of  trespass,  which  the  defendant  justifies, 

there  can  be  no  new  assignment. 
Where  a  defendant  justifiea  a  trespass  for  preventing  a  tortioiiB  act  of  the  plaintiff,  if  the  plaintifr 

relies  on  a  license  which  rendered  his  act  lawful,  he  ought  to  reply  the  license. 

Trespass,  for  that  the  defendant,  on  I7th  October,  1815,  stopped  the  plaintiflTs 
cattle  and  cart ;  plea,  not  guilty,  and  justification  that  the  plaintiff  was  loadinff 
his  cart  with  turf,  which  he  had  wrongfully  cut  from  the  waste  of  the  manor  of 
Clapham,  and  the  defendant,  as  bailifl^of  the  lord,  took  it  from  him.  The  plain* 
tifi*replied  to  the  justification  de  injuria  sud^and  newly  assigned,  that  the  defend- 
ant on  other  days  and  times  did  the  trespasses  complaint  of;  and  upon  die 
trial,  before  Lord  Ellrnborough,  C.  J.,  at  the  Guilford  summer  assizes,  1816, 
he  proved  a  license  from  the  lord  to  cut  the  turf.  Verdict  for  the  defendant, 
which  Onslow^  Seijt.,  now  moved  to  set  aside,  on  the  ground  that,  upon  the 
evidence  of  the  license,  the  verdict  ought  to  have  been  for  the  plaintiff. 

The  Court  held  clearly,  1.  That  a  single  act  only  of  trespass  being  laid,  and 
not  diveraia  vicibua  et  diebua,  and  that  act  being  covered  by  the  defendant^ 
plea  of  justification,  there  could  be  no  new  assignment.  2.  That  the  license^ 
not  being  replied,  could  not  be  given  in  evidence  to  rebut  the  jastifiostton,  and 
therefore  the  veidict  was  right,  and  they  Refused  the  role. 
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•IW]  •HOBY  V.  ROEBUCK  and  PALMER 

[3  Manh.  433,  S.  C] 

Where  the  leeeee  of  a  house,  and  hi«  partner  in  trsde,  agreed  to  pay  the  leaMM*  annually,  dnrinf 
the  residue  of  the  lessee's  term,  10  per  cent,  on  the  cost  of  new  buildings,  if  the  lessor  would 
erect  them :  Hdd,  1.  That  this  agreement  was  not  required  by  the  statute  of  frauds  to  be  in 
writing ;  3.  That  though  the  partner  quitted  the  premises,  he  waa  liable  on  this  collateral 
igreement  during  the  residue  of  the  term. 

This  was  an  action  of  assumpait.  Upon  the  trial  of  the  cause  before  Gibbs, 
G.  J.,  at  the  sittings  after  Trinity  term»  1816,  it  appeared  that  the  plaintiff  had 
leased  for  twenty-one  years  to  Roebuck,  who  afterwards  took  Pakner  into  part- 
nership in  his  trade,  for  the  purposes  of  which  the  demised  premises  were  used, 
but  were  not  sufficiently  large ;  wherefore  the  defendants  jointly  agreed  by 
parol  with  the  plaintiff,  that  if  he  would  erect  an  additional  story  over  the  bouse, 
they  would  pay  him,  during  the  residue  of  the  demised  term,  besides  the  former 
rent,  10  per  cent,  on  the  cost.  The  building  was  erected,  and  after  they  had 
paid  the  increased  rent  for  some  years,  PiCmer,  before  the  debt  accrued  for 
which  this  action  was  brought,  quitted  the  partnership  and  the  premises.  Lens^ 
and  Vaughan^  Seijts.,  contended  that  Palmer  was  not  h'able  in  this  action,  for 
that  this  contract  for  an  additional  rent  was  a  demise  of  the  new  buildings,  and 
oaght,  according  to  the  statute  of  frauds,  to  have  been  in  writing.  Gibbs,  C.  J., 
thought  otherwise,  for  that  whatsoever  was  built,  instantly  became  parcel  of  the 
premises  already  demised :  and  that  this  was  a  collateral  contract,  to  which 
Palmer,  no  less  than  Roebuck,  was  chargeable  during  the  residue  of  the  term ; 
and  the  jury  found  a  verdict  for  the  pkintiff. 

Vaughan  now  moved  for  a  new  trial :  he  urged  that  the  increased  payment 
might  be  recovered  by  distress  on  the  premises,  as  rent :  Palmer's  interest,  in 
respect  of  which  he  was  liable,  was  only  co-extensive  with  his  partnership  with 
Roebuck. 

*lg81  *^'^  Court  held,  that  the  original  lease  still  existed  :  the  new  con- 
^  tract  was,  therefore,  no  demise  of  the  premises.  Only  the  original  rent 
could  be  distrained  for,  and  this  was  merely  a  collateral  agreement  to  pay  sc 
much  more  money  during  the  residue  of  the  term,  if  the  lessor  would  make  the 
desired  expenditure.  Rule  refused. 


STUART  V.  SMITH. 

[2  Marsh.  435,  S.  C] 

If  the  tenant  oft  house  contract  with  a  builder  to  rebuild  a  i>arty-wall»  without  reference  to  the 
hnilding-act,  the  builder  is  entitled  to  be  paid  by  him,  without  observing  the  requisites  for 
obtaining  payment  prescribed  by  that  act. 

This  was  an  action  of  assumpsit  tried  at  the  sittings  after  Trinity  term,  1810» 
before  Gibbs,  C.  J.,  wherein  the  plaintiff  sought  to  recover  28/.  for  the  price  of 
the  moiety  of  a  party-wall,  which  the  plaintiff,  who  was  a  builder,  had  erected 
between  the  defendant's  house  and  the  adjoining  house.  The  defendant,  who 
waa  tenant  of  a  house  in  London,  had  asked  the  pkintiff  whereabouts  would  be 
the  expense  of  erecting  it ;  the  plaintiff  answered  28/,  The  defendant  replied^ 
^  Very  well,  I  doubt  not,  I  shall  pay  that  which  is  right  and  fair.*'  After  ver- 
dict for  the  phiintiff,  Vaughan^  Serjt.,  now  moved  to  set  it  aside  and  enter  a 
ncBsnit,  upon  the  ground  that  the  requisites  of  the  building  act  (a)  which  had 
not  been  observed,  were  not  dispensed  with  bv  this  retainer.  If  a  tenant  chooses 
to  pay  the  expense  of  a  party-wall,  he  may  do  so,  and  deduct  it  from  his  rent : 

(0)  14  G^o.  3,  c.  76. 
VOL.  n.  89  2  o  9 
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but  he  is  not  bound  so  to  do,  and  therefore  there  was  no  consideration  for  the 
defendant's  promise.  There  ought  to  be  a  pretious  aecouat  left  for  inspection. 
GiBBs,  C.  J.  There  is  not  the  least  colour  for  disturbing  this  verdict.  Occu* 
piers  of  two  adjoining  houses  *may  agree  among  themselves,  (and  per-  ruigA 
haps  will  act  much  more  wisely  in  so  doing,)  to  rebuild  a  paitj-wull,  ^ 
without  having  recourse  to  that  intricate  kw.  The  defendant  has  eommunieai- 
tion  with  the  plaintiff  on  the  point,  and  applies  to  him  to  know  what  his  share 
of  the  expense  will  be ;  he  says  ^. ;  the  plaintiff  says,  *«  Very  well,  I  doubt 
not  I  shall  pay  what  i^  fair,"  He  then  permits  the  plaintiff  to  build  the  wall, 
under  the  idea  that  the  defendant  will  pay  him  28/.  for  it ;  and  when  it  is  done, 
and  the  {^ntiff  applies  for  payment,  the  defendant  only  says,  it  is  not  conv^ 
nient  for  me  now  to  pay ;  he  says  nothing  about  the  requisites  of  the  building 
act ;  and  he  cannot  now  set  up  that  act.  Independently  of  this,  it  was  in  evi- 
dence that  the  defendant  had  offered  his  lease  to  sale,  and  asked  300/. ;  and  it 
has  been  held  that  persons  in  cases  not  very  dissimilar  to  this,  are  the  owners 
of  the  improved  rents,  and  therefore  I  am  not  clear  that  the  defendant  is  not 
legally  liable  to  the  price :  but  without  going  into  this,  on  the  other  facts,  there 
is  no  ground  to  disturb  the  verdict.  Rule  refused. 


GOUPT  and  Another  v.  HARDEN  and  Othera. 

[2  Mnrah.  464,  S.  C] 

An  a|rent  porehMhig  ibreigfn  bill*  for  his  principti,  and  emiomng  them  to  him,  withoat  qnafifi- 

cauon,  is  liable  to  the  principal  on  his  endorsement,  however  small  be  the  coromiMiiNi  wlidll 

be  gets  upon  the  purchase. 
It  is  no  laches  to  put  a  foreign  bill,  pasrable  after  sight,  into  drculation  before  acceptance,  and 

to  keep  it  circulatiog  without  acceptance  so  long  as  the  convenience  of  the  suocessive  hoUertf 

rsquires. 

This  was  an  action  brought  against  the  defendants  as  endorsers  of  two  billt 
of  exchange,  for  400/.  and  600/.,  drawn  on  12th  May,  1815,  by  De  Franca  and 
Co.  upon  Gould,  brothers,  and  Co.,  merchants  at  Lisbon,  at  thirty  days  after 
sight,  payable  to  the  defendants,  and  *by  them  endorsed  to  the  plaintrfls,  r«|^ 
who  were  merchants  at  Parisv  and  who  endorsed  the  bills  to  Ricd  and  ^ 
Son,  meTchant»  at  Genoa,  who  also  negotiated  the  bills.  The  biUa  were  presented 
to  Goulds  for  acceptance,  on  the  22d  August  in  the  same  year,  when  they  were 
refused,  and  protested  for  non-acceptance ;  but  were  accepted  by  Montano,  under 
protest,  for  the  honour  of  Ricci  and  Co. :  the  bills  were  again,  on  20th  Septem* 
her,  when  due,  presented  to  Goukb  for  payment,  which  was  also  refused,  aod 
a  protest  made,  and  Montano  paid  them  for  the  credit  of  Ricci  and  Co.,  whereby 
the  plaintiffi  were  obliged  to  pay  the  amount  of  the*  bills,  with  costs,  chargi^ 
interest,  exchange,  ana  re-exchange.  Upon  the  trial  of  this  cause,  at  the  sit- 
tings in  London  after  Trinity  term,  1816,  before  Gums,  C.  J.,  it  appeared  that 
the  plaintifis  had  eopiployed  the  defendants,  who  were  merchanta  in  London, 
for  a  commission  of  one  half  per  cent.,  to  procure  in  London,  and  transmit  to 
them  to  Paris,  bills  on  Portugal  for  1000/. :  the  plaintiffs  accordingly  pur- 
chased upon  the  exchange  the  bills  in  question,  and  having  specially  endoned 
them  to  tne  plaintif&,  transmitted  them  to  Paris ;  the  plaintil&  eodoreed  them 
to  Ricci  and  Sons,  merchants  at  Genoa,  who  further  negotiated  them.  On  tha 
15ih  of  July«  De  Franca  failed.  Goulds  had  paid  bills  drawn  on  them  so  late 
as  the  30th  of  June,  1815.  On  the  I2th  of  Oct.,  the  plaintifi  by  lettor  appriawl 
the  defendants  of  the  dishonour  of  the  bills,  and  in  a  subsequent  letter  stated 
that  they  should  certainly  have  sooner  sent  forward  the  bills  for  acceptance,  had 
they  not  relied  on  the  defendants*  guaranty.  The  defendants  contended,  &uW 
that  thev,  having  endorsed  these  bilb  to  the  plaintiffi  only  as  their  agents,  were 
^not  liable  on  that  endorsement.    Evidence  was  given  that  when  agents  endone 
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ftftngn  bSh  for  the  mere  purpose  of  transmitting  them,  without  intending  to 
*1611  ^*^^'  responsibility  for  the  payment,  it  is  their  practice  *to  add  to  the 
-'  endorsement  the  words** «an«  reeottrs;**  that  these  words,  however,  im- 
ploring a  doubt  in  the  mind  of  the  endorser  of  the  stability  of  some  of  the  parties, 
injure  the  credit  of  the  bills,  and  therefore  are  usnally  omitted,  if  a  confidence 
exists  between  the  parties,  akboitgh  it  is  nevertheless  intended  that  the  agent 
shonid  not  be  responsible  for  the  g^ness  of  the  bills ;  and  the  defendants  con- 
tended, that  such  was  the  course  of  dealing  in  the  present  instance,  as  evinced 
by  the  low  rate  of  commission  which  the  defendants  were  to  receive.  The 
defendants  abo  contended  that  they  were  discharged  by  laches ;  for  that  the 
bills  ought  to  have  been  sooner  presented  to  the  drawee  for  acceptance,  and  not 
sent  round  from  Paris  to  Italy,  by  which  the  presentment  for  acceptance,  and 
conseauently  the  period  of  payment,  had  been  many  months  delayed ;  and  if 
the  bills  had  been  presented  for  acceptance  in  the  beginning  of  June,  they  would 
have  been  payable  before  Goulds  ceased  to  honour  the  drawers*  demands,  and 
before  the  drawers  themselves  had  become  insolvent.  The  jury,  however,  found 
a  verdict  for  the  plaintifli ;  which 

Zen«,  Serit.i  bow  moved  to  set  aside,  on  the  grounds,  first,  that  an  agent, 
nnder  these  circumstances,  was  not  liable  upon  his  endorsement ;  next,  that  the 
presentment  of  a  bill  payable  at,  or  a  certain  time  after  sight,  could  not  be  pro- 
tracted to  an  indefinite  or  unreasonable  period,  without  discharging  the  parties. 

GiBBs,  C.  J.  This  is  an  action  brought  against  the  endorser  of  two  bills  at 
thirty  days'  sight :  and  the  verdict  is  for  the  plaintifis.  Objections  are  made  to 
their  riffht  to  recover,  on  two  grounds ;  first,  that  though  the  bills  were  endorsed 
by  the  defendants,  the  defendant,  under  the  circumstances,  is  not  liable  on  his 
*1621  *^<^<^<^'^^<°^nt.  Secondly,  that  there  has  been  laches,  in  not  presenting 
■^  the  bills  for  accepuince  within  a  shorter  time.  As  to  the  first  objection, 
here  is  an  unqualified  endorsement.  It  is  not  proved  that  the  plaintifiTknew  that 
the  defendants  were  connected  with  the  bill  otherwise  than  as  agents ;  but  if  they 
had  known  it,  and  I  will  take  it  in  the  strongest  way,  that  they  knew  the  defend- 
ants were  acting  only  as  agents,  still  they  had  a  right  to  consider,  that  in  this 
transaction  the  defendants  were  liable  as  endorsers ;  and  they  may  justly  say, 
as  they  have  done,  ^  We  should  have  sent  forward  these  bills  for  acceptance, 
unless  we  had  seen  your  names  on  them,  which  placed  the  respectability  of  the 
bills  beyond  a  Question,  otherwise  we  should  have  sought  the  security  of  the 
drawee."  But  this  leaves  the  second  objection  untouched.  If  these  bi  I  Is  had  been 
locked  up,  and  not  sent  into  circulation,  the  case  would  have  been  widely  difiler- 
ent.  I  know  dicta  may  be  found,  that  a  bill  payable  at  sight  must  be  presented 
within  a  reasonable  time ;  but  this  very  question  occurred  in  this  court  in  the  case 
of  Muiltnan  v.  De  Egumo^  9  H.  H.  665 ;  bills  were  sent  out  to  India,  and  one 
question  was,  whether  they  were  presented  for  acceptance  within  a  reasonable 
time  in  India,  and  it  was  held  that  they  were ;  but  the  main  question  was, 
whether  they  were  delayed  too  long  in  Europe,  before  they  were  sent  out.  Upon 
the  last  point,  Etre,  C.  J.,  says,  ^  there  would  be  a  great  difiSculty  in  saying  at 
what  time  such  a  bill  should  be  presented  for  acceptance.  The  courts  have 
been  very  cautious,  in  fixing  any  time  for  an  inland  bill,  payable  at  a  certain 
period  after  sight,  to  be  presented  for  acceptance ;  and  it  seems  to  me  more 
necessary  to  be  cautious  with  respect  to  a  foreign  bill  payable  in  that  manner. 
*1631  ^  *^®  ™^  **®  ^^^  ^^6  courts  can  lay  *down  any  precise  rule  on  the  sub- 
^  ject.'*  HcAtR,  J.,  says,  •*  no  rule  can  be  laid  down  as  to  the  time  for 
presenting  bills  drawn  payable  at  sight  or  a  given  time  after.*'  The  jury  have 
fmind,  thttt  these  bills  were  presented  in  a  reasonable  time,  but  the  law  pre- 
aeribea  otily,  that  they  must  be  presented  at  some  time.  BtriXKR,  J.,  is  still 
8troDger«  and  lay^  down  the  rale,  only  that  the  bill  must  be  put  into  circulation. 
In  tlie  preseiit  instance,  these  bills  were  put  into  circulation,  and  they  passed 
tbroogh  PMia  and  Geao^    He  proceeds  to  say,  '*  If  they  are  circulated,  the 
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parties  are  known  to  the  world,  and  their  credit  is  looked  to,  and  if  a  bill  drawn 
at  three  days'  sight  were  kept  out  in  that  way  for  a  year,  I  cannot  say  there 
would  be  laches.  But  if,  instead  of  putting  it  into  circulation,  the  holder  were 
to  lock  it  up  for  any  length  of  time,  I  should  say  that  he  was  guilty  of  laches." 
I  am  therefore  clearly  of  opinion,  that  the  parties  were  not  guiky  of  laches  in 
putting  this  bill  into  circulation,  before  it  was  presented  for  acceptance. 

Dallas,  J.  The  defendants  might  have  specially  endorsed  this  bill  tan 
recourse  if  they  had  thought  fit  so  to  do,  but  they  have  not  done  it. 

The  rest  of  the  court  concurred  in  refusing  tlie  application.(a) 

(a)  [See  port,  397,  Fry  ▼.  HiU:  5  Maule  &.  Selw.  345,  LeadbUtwr  ▼.  Farrow.] 


•LUCAS  and  Others,  Assignees  of  D(X)HMAN,  a  Bankrupt,  v.       [*164 

GRONING. 

[2  Marsh.  460,  S.  C] 

A.,  oonngned  goods  for  sale  to  a  house  in  Hambuivh,  in  which  the*  defendant  was  partner,  and 
the  defendant  made  advances  of  money  in  London  to  A.,  to  be  repaid  om  of  the  proceeds  of 
the  sales.  The  house  at  Hamburgh  purchased  with  the  proceeds  bills  on  London ;  they  spe- 
ciall3r  endorsed  and  remitted  them  to  the  defendant  here,  and  advised  A.  that  they  were  bought 
for  his  account,  and  debited  him  therewith.  The  bills  being  dishonoured,  a  jury  found  thst 
the  consignees  were  not  authorized  to  purchase  bills  for  the  account  and  risk  of  A. :  and  ths 
court  hela  the  verdict  to  be  riuhi. 

The  jury  may  properly  judge  ofthe  meaning  of  mercantile  phrases  in  the  letters  of  merchants. 

This  was  an  action  of  assumpsit  for  not  accounting,  and  not  paying  over  the 
proceeds  of  sugars  consigned  for  sale  on  commission.  It  was  tried  before  Gibbs, 
C.  J.,  at  Guildhall,  at  the  sittings  after  Trinity  term,  1816,  when  it  appeared, 
pnncipally  by  admissions,  that  Doorman  agreed  to  consign  goods  to  R.  Groning 
and  Co.  at  Hamburc^h,  in  which  house  the  defendant  was  a  partner,  for  sale  up- 
on a  commission  del  credere,  and  the  defendant  agreed  to  make  advances  in  Lon- 
don, where  he  resided,  to  Doorman,  to  be  repaid  out  of  the  proceeds  of  those 
consignments.  Doorman  had  consequently  shipped  sugars  to  R.  Groning  and 
Co.,  which  had  been  sold  at  Hamburgh,  and  produced  16,447/.  19«.  4d.  By 
letter  of  16th  December,  1814,  R.  Groning  and  Co.  advised  Doorman  of  the 
sale  of  certain  sugar,  and  added,  that  their  exchange  had  given  way  a  httle 
again  that  day,  and  they  had  availed  themselves  of  the  opportunity  to  buy 
some  paper,  which  they  that  day  remitted,  for  his  account,  to  the  defendant, 
viz.  IQOO/.,  for  which  they  debited  Doorman,  and  requested  him  to  note  the 
same  in  conformity.  On  the  20th  December  they  again  advised  Doorman,  that 
they  had  availed  themselves  of  the  decline  in  their  exchange  that  day,  to  pur- 
chase some  bills  for  his  account,  which  they  had  remitted  to  the  defendant,  viz. 
2964/.  5s,  5(/.,  and  debited  Doorman  for  the  same,  which  they  requested  him 
to  note  accordingly.  On  27th  December,  Groning  and  Co.  advised  Doorman, 
that  the  correct  amount  of  the  bills  remitted  on  the  20th  was  not  2964/.  5f .  5(f., 
but  3000/.,  for  which  they  requested  he  would  ''  please  to  give  them  credit  in 
exchange  when  the  bills  were  *duly  honoured."  Among  the  bills  re-  p^.^ 
mitted  on  the  20th  were  bills  for  1600/.,  drawn  by  Leman  on  Levy  and  ^ 
Co.  of  London,  which  R.  Groning  and  Co.  had  purchased  with  the  proceeds  of 
Doorman's  sugar ;  Iceman  had  endorsed  them  to  R.  Groning  and  Co.,  and  they 
endorsed  them  to  R.  Groning,  or  order,  in  London,  value  in  account.  These 
bills,  although  in  due  course  accepted  in  London,  were  not  paid  at  maturity, 
Levy  having  in  the  mean  time  stopped  payment,  and  Doorman  had  due  notice 
of  the  dishonour.  The  advances  made  oy  the  defendant  to  Doorman  had  been 
repaid  out  of  the  proceeds  of  the  sugars  consigned  by  Doorman  to  Groning  and 
Co.  for  sale,  and  the  whole  of  the  balance  5  such  proceeds  had  been  duly 
accounted  for  to  Doorman,  except  those  bills  for  1600/.,  and  whether  that  sum 
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had  or  had  not  heen  accounted  for,  depended  on  the  question,  Whether  those 
bills  were  remitted  upon  the  account  and  at  the  risk  of  Doorman,  or  of  R 
Groning  and  Co.  ?  At  the  time  when  those  bills  arrived,  the  defendant  was  in 
advance  to  Groning  900/.  Since  those  bills  were  remitted.  Doorman  had  failed, 
and  the  plaintiffi  were  his  assignees.  Gibbs,  C.  J.,  thought  that  R.  Groning 
and  Co.  were  not  entitled,  without  a  special  authority,  which  was  not  shown 
to  exist,  to  buy  and  remit  bills  at  the  risk  and  for  the  account  of  Doorman ;  but 
he  left  the  question  to  the  jury,  with  an  intimation  that  the  expression  that  these 
bills  were  purchased  on  the  plaintiflPs  account  did  not  bind  him.  The  circum- 
stance of  their  being  bought  on  his  account  did  not  make  them  a  good  payment 
to  him,  unless  the  bills  were  productive,  and  that  expression  in  the  third  letter, 
that  Doorman  would  please  to  give  them  credit  in  exchange  when  the  bills  were 
duly  honoured,  implied  that  Groning  and  Co.  were  not  to  take  credit  for  them, 
unless  duly  honoured,  and  that  if  dishonoured,  they  were  to  be  of  no  weight 
*1661  '"  ^^^  accounts  Besides,  they  *had  no  right  to  load  the  plaintiff  with 
-1  the  risk  of  these  bills  ;  for  as  soon  as  they  received  the  money  for  the 
sugars  in  Hamburgh,  they  were  debtors  to  the  plaintifis,  and  they  had  a  partner 
here,  who  might  pay  them ;  further  than  that,  they  never  endorsed  the  bills  to 
the  bankrupt ;  they  endorsed  them  to  the  defendant  their  partner  resident  here. 
The  Chief  Justice  thought,  they  ought  either  to  be  endorsed  directly  to  the 
bankrupt,  or  at  least,  if  they  endorsed  the  bills  to  the  defendant  merely  for  the 

Eurpose  of  conveyance,  they  ought  to  have  been  instantly  endorsed  over  by 
im  to  the  bankrupt,  which  was  not  the  case.  The  jury  observed,  that  the 
defendant,  by  his  mode  of  treating  the  remitted  bills,  had  made  them  his  own, 
and  they  found  a  verdict  for  the  plaintiffs  for  1600/. 

Shepherd,  Solicitor-General,  now  moved  to  set  aside  the  verdict,  and  have  a 
new  trial,  that  he  might  be  permitted  then  to  give  evidence  of  the  course  of 
the  previous  dealings  of  the  parties  before  the  letter  of  the  16th  of  December, 
1815,  which,  as  he  was  instructed,  would  show  that  the  bankrupt  had  sanctioned 
the  remittance  of  the  proceeds  of  former  transactions,  when  made  by  the  pur- 
chase of  bills  for  his  account,  in  the  same  way ;  and  that  R.  Groning  and  Co. 
were  in  the  habit  of  purchasing  bills  in  Hamburgh  for  the  bankrupt,  when 
they  could  be  advantageously  bought.  Stress  had  been  laid  on  the  term  in  the 
last  letter  requesting  to  have  credit  for  the  bills  when  duly  honoured :  the  phrase, 
when  applied  to  a  bill  purchased  abroad,  and  remitted  to  this  country,  meant 
not  payment,  as  it  would  in  the  case  of  a  bill  purchased  after  acceptance, 
but  that  honour  which  an  acceptor  gives  .it,,  by  coming  under  that  responsibility. 
The  agreement  was  not,  that  Doorman  should  receive  the  remittances,  and  pay 
*1671  ^^^  defendant  out  of  them,  but  "^they  were  to  go  through  the  defend- 
-'  ant*8  hands,  that  he  might  pay  himself  out  of  them  as  they  parsed. 
The  proceeds  were  therefore  necessarily  to  be  remitted  specifically  by  R. 
Groning  to  the  defendant :  he  was  the  person  who  was  to  get  the  bill  accepted 
by  Levy,  to  receive  the  money  of  Levy,  and  thereout  to  recompense  himself 
for  his  advances.  Therefore  it  makes  no  difference  in  the  case,  that  the  defend- 
ant in  London  was  the  partner  in  the  house  of  Groning  and  Co.  If  this  had 
been  a  mere  remittance  from  one  partner  to  another,  there  was  no  occasion  for 
R.  Groning  and  Co.  to  have  advised  Doorman  of  their  remittances.  They 
wouM  only  have  informed  the  defendant,  that  they  had  sold  the  goods,  that 
they  owed  the  proceeds  to  Doorman,  and  that  they  sent  the  defendant  the 
money  that  he  might  pay  him.  He  oiiered  an  affidavit  by  the  defendant,  that 
R.  Ghponing  and  Co.  had  on  former  occasions  purchased  bills,  and  advised  the 
bankrupt  that  they  were  bought  for  his  account,  and  that  there  was  no  evidence 
of  his  cussent  before  his  bankruptcy. 

G^B8,  C.  J.  This  wan  a  question  singularly  fit  for  a  jury,  and  one  on 
which  they  were  likely  to  arrive  at  a  sounder  conclusion  than  the  court,  be- 
cause their  knowledge  of  it  arises  from  their  daily  experience.    The  question 
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18,  whether  ihis  was  a  remittance  made  in  this  form  by  Doon^an's  own  order, 
or  was  a  remittance  by  R.  Grooing  and  Co.  abroad,  to  the  defendant  here,  oat 
of  which  he  was  to  retain  his  advances,  and  pay  over  the  balance.  The  expres- 
sions in  the  several  letters  from  R.  Groning  and  Co.  are  not  easily  reconcilable ; 
but  the  question,  whether  the  phrase  ^  when  duly  honoured*'  means  when  they 
were  accepted,  or  when  they  were  paid,  was  a  question  not  so  much  for  the 
consideration  of  the  court  as  of  a  jury.  The  jury  have  pronounced  their  judg- 
ment ;  and,  on  a  case  involved  in  *much  mercantile  obscurity,  they  r^iga 
have  formed  the  opinion,  that  the  bills  were  remitted  at  the  risk  of  H.  ^ 
Groning  and  Co.,  not  of  Doorman.  Under  these  circumstances,  I  think  there 
ought  to  be  no  new  trial ;  and  as  to  ,the  affidavit  now  ofllered,  of  the  former 
course  of  dealing,  in  this  stage  of  the  cause  it  cannot  possibly  be  received. 

Dallas,  J.  I  am  of  the  same  opinion.  This  was  a  case  peculiarly  fit  for 
the  jury,  and  one  of  them,  as  I  caught  the  expression,  says  that  the  defendant 
Groning,  by  his  treatment  of  the  bill,  had  made  it  his  own.  There  is,  therefore, 
not  enough  doubt  in  my  mind  to  make  me  think  it  fit  to  send  the  cause  to  a 
new  trial. 

Park,  J.  The  Solicitor-General  argues  that  the  phrase  '•  duly  honoured** 
means  accepted  ;  whether  it  does  so  or  not,  has  been  left  to  the  jury,  and  they 
have  found  that  it  meant  due  payment ;  which  is  the  opinion  I  should  myself 
have  formed.  With  respect  to  the  argument  drawn  from  the  case  hypotheti- 
cally  put,  that  the  proceeds  might  have  been  sent  home  in  produce,  the 
defendants  could  not,  without  a  special  authority,  have  invested  them  in  pro- 
duce, nor  could  thev,  without  the  like  authority,  invest  the  proceeds  in  bills. 

BvRRouoH,  J.  An  ordinary  man  would  see  from  this  expression,  "  when 
the  biUs  are  honoured,*'  that  the  amount  is  to  be  put  to  the  credit  of  the  Groa- 
ings,  when  the  bills  were  paid,  not  when  they  were  accepted.  Therefore  I 
think  the  verdict  right.  '  Rule  refused. 


*LITT  and  Another  v.  COWLEY  and  Othen.  l*m 

[8  Marsh.  457,  S.  C] 

It  a  carrier,  aftar  notice  from  the  vendor  of  goodp  to  atop  cbeoi  m  tranMitu,  by  miatake,  deUven 
them  to  the  Tendee,  the  aale  is  nevertheleaa  rescinded,  and  the  vendor  may  bring  trover  for 
them  against  the  vendee. 

And  though,  the  vendee  having  become  a  bankrupt,  the  goods  have  paaaad  inte  the  bands  of 
his  aseignees,  yet,  inasmuch  as  they  did  noc  come  to  the  poesession  of  the  bankrupt  with 
the  consent  of  the  true  owner,  they  are  not  in  the  order  and  disposition  of  the  bankrqpt 
within  the  statue  21  Jae.  1,  c.  19,  s.  11. 

This  was  an  action  of  tiover  for  a  bale  of  Manchester  goods.  Upon  the  trial 
of  the  cause  at  Guildhall,  at  the  sittings  after  Trinity  term,  1816,  it  appeared 
that  the  plainti0s,  pursuant  to  an  ordert  had  on  9th  December  delivered  the 
goods  to  Pickfords,  carriers,  at  Manchester,  to  be  brought  by  a  canal  to  London, 
addressed  to  Neale  and  Warner,  Afterwards,  seeing  cause  to  stop  them  in 
tranaitUf  they  gave  notice  lo  the  carrien  to  deliver  thera^  not  to  Neale  and 
Warner,  but  to  an  agent  of  the  plaiatifis*  own ;  but  the  carriers,  in  consequence 
of  an  aocidental  mistake  of  a  clerk,  nevertheless  delivered  them,  on  23d 
December,  to  Neale  and  Warner,  and  debited  them  with  the  freight,  who  un- 
packed them«  and  sold  a  part.  On  19th  January  following  a  oommissioQ  of 
bankrupt  issued  against  Neale  and  Warner;  and  the  defendants,  who  were 
their  assignees,  and  had  taken  possession  of  the  goods,  refused,  on  demand 
made  on  8d  Fetoiary,  to  restore  them  to  the  plointifis.  The  jt^ry,  under  the 
direction  of  Oipas,  C.  J.,  found  a  verdict  for  the  plaintifb. 

BeMtp  Seijt.,  Qow  moved  to  set  it  aside :  First,  this  case  went  further  than 
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mtf  ease  liad  y^  gene.  Though  goods  might  he  stopped  on  their  passage, 
yet  if  the  attempt  to  stop  them  fails,  and  they  do  pursue  their  original  destina- 
tioQ,  the  property  in  the  purchaser  is  complete,  and  cannot  be  revested.  The 
piaintiffi  might  possibly  maintain  an  action  against  the  carriers  for  wrongfully 
4elhrering  them,  but  the  property  in  the  specific  goods  is  changed.  Secondly, 
the  plaintiffi  could  not  recover,  because  these  goods  were  actually  in  the  pos- 
M7D1  B^^^^^"^'  order,  and  dispisition  of  the  bankrupt  *at  the  time  of  the 
-^  bankruptcy,  and  therefore  fell  into  the  mass  of  his  property  for  the 
Vncfit  of  the  creditors. 

GiBBS,  C.  J.  This  turns  on  the  shortest  possible  point.  These  goods  were 
sent  by  Pickford*s  boats,  by  the  canal,  addressed  to  Neale  and  Warner  in  Louf 
don :  this  is  an  action  brought  by  the  seller  against  the  assignees  of  the  buyer, 
to  recover  them  back.  Notice  to  stop  the  goods  in  tranntu  was  given  by  the 
seller  to  Pickfords :  that  notice  was  perfect ;  it  was  given  at  the  place  whence 
the  carriers'  boats  sail;  and  Pickfords  in  the  country  write  to  Pickfords  in 
•London,  to  retain  the  goods,  substituting  the  names  of  Biikett  and  Schofield 
for  those  of  Neale  and  Warner.  Pickfords*  goods  come  to  Paddington  and 
their  instructions  come  to  their  counting-house  in  the  city.  They  sent  to 
their  servants  at  Paddington  to  stop  the  goods :  but  by  mistake  originating  in 
«  mere  misunderstanding  of  the  name  at  the  counting-house,  the  goods  are 
delivered  by  their  servant  to  the  purchaser.  It  was  formerly  held,  that  the 
only  way  of  stoppage  in  transitu  was  by  actual  corporal  touch  of  the  goods. 
It  has  since  been  held,  that  after  notice  to  a  carrier  not  to  deliver,  he  is  liable 
for  the  goods  in  trover  against  himself,  if  he  does  deliver  them.  It  is  clear, 
therefore,  that  after  this  notice,  Pickfords,  delivering  them  to  Neale  and  Warner, 
are  liable  in  trover  for  the  goods,  and  I  thought  it  monstrous  to  say,  that  their 
delivery  of  them  by  mistake,  under  such  a  liability,  would  confirm  the  property 
ID  the  bankrupt.  The  law  of  stoppage  in  transitu  says,  that  the  property,  which 
was  before  in  the  bankrupts,  may  oe  revested  in  the  seller  by  notice  to  the 
earner.  The  plaintifi  give  that  notice  to  the  carrier,  and  thereby  revest  the 
property.  Before  such  notice  to  the  carrier  to  stop  the  goods,  the  purchaser 
may  bring  trover  for  them ;  after  such  notice,  the  seller  may  bring  trover. 
*1711  *  vendor  could  not  maintain  trover  a^fainst  a  carrier,  unless  n^  could 
-*  revest  the  property  in  himself,  and  if  he  can  revest  it,  then  the  sub- 
sequent delivery  by  mistake  will  not  perfect  the  sale. 

Uallas  and  Park,  Js.,  were  of  the  same  opinion. 

BvRROuoB,  J.  There  is  not  an  order  and  disposition  of  the  bankrupt  within 
the  statute  of  11  Jac.  1,  unless  the  goods  are  in  his  possession,  with  the  consent 
of  the  true  owner,  which  in  this  case  they  are  not.  Tne  countermand  of  the  order 
to  deliver  revests  the  property  in  the  vendor.  Rule  refused.(a) 

(0)  [See  5  Btro,  4b  Aid.  134,  KmifwU$  ▼.  HtrrfaU  4>  «t ;  5  Meuletiid  Selw.  350,  Patten  v. 


MACHU  V.  FRASER.(a) 

[2Mar8h.4S3,  S.  C] 

An  tffidaTit  to  bold  to  bail  the  acceptor  of  a  bill  of  exchange,  not  abowiag  that  the  bill  k  be- 
come payable  and  that  it  continaet  unpaid,  is  bad. 

Whether  an  affidavit  to  hold  to  ball  on  a  bill  of  exchange  need  show  the  plaintiiTs  relation  to  the 
bill,  qumre. 

This  defendant  was  arrested  upon  an  aflSdavit  ^hat  he  was  justly  and  truly 
indebted  to  the  plaintiff  in  18/,  and  upwards,  on  the  balance  of  accounts,  for  goodia 

(a)  Nov.  18.  On  this  and  the  following  day.  Barroogh,  J.,  was  absent,  sitting  on  a  spedal  oonr 
miasion  at  the  Admiralty  Sessions  at  the  Old  Bailey, 
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sold  and  deliyered  by  the  deponent  to  the  defendant,  and  upon  two  bills  of  e^ 
change,  viz.  one  for  29/.  14«.  6{/.,  drawn  by  the  defendant  upon  and  accepted  by 
John  l^homas,  and  the  other  for  27/.  1«.,  drawn  by  the  deponent  upon  and 
accepted  by  the  defendant. 

Copley,  Serjt.,  on  a  former  day  in  this  term,  upon  the  ground  that  the  reJar 
tion  of  the  plaintiff  to  the  first  bill  did  not  appear,  and  on  the  authority  of  BaUn 
y.  Bailey y  ant^,  yi.  26,  and  on  the  ground  that  it  did  not  appear  *that  r«|ivo 
the  second  bill,  to  which  the  relation  of  both  parties  was  shown,  had  be-  >- 
come  due,  or  remained  unpaid,  had  obtained  a  rule  nisi  for  deliyering  up  the 
bail-bond  to  be  cancelled,  upon  entering  a  common  appearance. 

Best^  Serjt.,  showed  cause.  It  is  sufficient  that  the  defendant'9  relation  to 
both  bills  appears.  Bradakaw  v.  Saddingion,  2  Maule  &  Selw.  148.  He  is 
sworn  to  be  acceptor  of  the  one,  and  drawer  of  the  other.  As  to  the  objection, 
that  it  is  not  shown  that  the  bill  is  payable,  and  unpaid,  this  is  distinguishable 
from  Jackson  y.  YcUet  7  East,  94,  because,  though  the  mpker  of  a  note  instantly 
contracts  a  debitum  prxsenti^  solvendum  in  fufuro^  yet  the  drawer  of  a  bill, 
which  is  the  first  part  of  this  case,  is  not  indebted  until  the  bill  be  dishonoured, 
either  by  non-acceptance  or  non-payment ;  and  therefore  an  affidavit  that  be  is 
indebted,  must,  by  intendment,  comprehend  the  allegation  that  the  bill  is  become 
payable,  and  also  that  it  continues  unpaid.  And  with  respect  to  the  second  bill, 
no  affidavit  to  hold  to  bail  ever  yet  stated  all  the  special  circumstances  which 
create  the  debt ;  and  Jackson  v.  Fate  being  only  the  decision  of  a  single  judge, 
is  of  less  authority  than  Davison  v.  March^  1  New  Rep.  157,  according  to 
which,  it  is  sufficient  to  swear  to  the  conclusion,  that  he  is  indebted  to  the  plain* 
tiff,  as  endorsee(a)  of  *a  bill  of  exchange,  without  alleging  that  the  bill  r»t^ 
is  become  due,  for  if  the  bill  be  not  due,  he  may  be  indicted  for  peijury.  ^ 
He  prayed  that  the  plaintiff  might  file  a  supplemental  affidaviu 

Copley,  in  support  of  his  rule,  relied  on  Balbi  v.  Bailey  as  the  latest  decision, 
ruling  that  it  was  necessary  to  show  the  plaintifi*s  relation  to  the  bill :  and  on 
Jackson  v.  Yale  as  overruling  Davison  v.  March,  and  deciding  that  it  was 
necessary  to  show  that  the  bills  were  payable  and  unpaid.  The  acceptor  of  a 
bill  in  this  case  was  analogous  to  the  maker  of  a  note  in  that,  and  must  observe 
the  same  requisites. 

GiBBs,  C.  J.  It  is  unnecessary  to  decide  whether  the  affidavit  ought  to  state 
the  relation  of  the  plaintifil'to  the  bill;  but  the  case  last  decided  in  this  court  is 
certainly  much  broken  in  upon  by  the  last  case  decided  in  the  court  of  King's 
Bench,  which,  as  Mr.  Marshall  has  well  remarked,  2  Marsh.  282,  n.,  was  not 
cited  upon  the  discussion  of  Bcdbi  v.  Bailey.  This  court  certainly  intended 
to  make  the  practice  of  the  two  courts  uniform,  and  decided  according  to  that, 
which  the  discovery  of  this  case  of  Brculshaw  v.  Saddington  shows  not  to  be 
the  uniform  practice  of  the  court  of  Kins^'s  Bench.  The  other  point  is  this  : 
the  plaintiff  sweara  the  defendant  is  indebted  on  a  bill  drawn  by  the  pkintifi* 
upon  and  accepted  by  the  defendant.  Every  word  of  this  ma^  be  true,  and 
yet  the  plaintiff*  may  not  be  entitled  to  arrest  the  defendant,  and  if  so,  certainly 
it  is  not  such  an  affidavit  as  can  support  this  arrest. 

Dallas,  J.,  concurred. 

*Park,  J.  This  case  is  distinguishable  from  Davison  r,  March,  r»i<y4 
on  the  ground  on  which  it  is  put  in  Jackson  v.  Yate,  th^  an  acceptance  L  ^ '^ 

*a)  The  court,  in  observing  on  Jack§on  v.  Faf«,  where  the  defendant  was  iwom  to  be  indebted 
to  the  plaintifTin  450/.  aa  endorsee  of  a  promissory  note,  considered  that  the  word  '*  endoraee  " 
waa  a  mistake,  for  endorser ;  but  in  Daviton  v,  March  the  same  form  occurs  ;  and  it  appean 
t«  be  the  ordinar^r  phrase  used  on  these  occasions,  and  ia  correct  in  sense,  aa  weU  as  in  gram- 


by  the  reporter,  the  antecedent  being  omitted,  the  sense  is  obscured ;  but  "  endorsee*'  is  there 
descriptive  of  the  relation  of  the  plamtiff  to  the  bill,  and  not  of  the  relation  of  the  defendant. 
See  the  precedents  in  Tidd's  Forms,  3d  ed.  1801,  p.  82,  n.  35,  38,  39. 
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being.like  a  promissory  note,  a  debiium  in  prmsentU  solvendum  infuturo^  the 

Ehintiflf  may  truly  swear  that  the  defendant  is,  in  a  manner,  indebted,  and  yet 
e  may  have  no  right  to  arre8t.(a) 

Thk  Court  adhered  to  their  invariable  practice  in  refusing  BtsVf  prayer  for 
permission  to  file  a  supplemental  affidavit.  Rule  absoluta 

(a)  [The  case  of  DavUon  ▼.  Mardi  waa  overruled  by  the  court  of  King's  Benchp  3  Burn.  & 
Aid.  496,  Edwards  ?.  Didk.] 


BURTON  V.  KIRKBY. 
[2  Marsh.  480,  S.  C] 

Where  a  jadgment  aad  been  entered  up  on  a  warrant  of  attorney  given  on  an  insufficient  stamp, 
the  court  held  that  the  objection  was  cured  by  procuring  the  instrument  to  be  stamped  with 
the  proper  stamp. 

And  that,  although  the  defendant  had  already  applied  to  the  court  to  set  aside  the  judgment. 

Vauohan,  Serjt.,  had  on  a  former  day  obtained  a  rule  ni n,  to  set  aside  an 
execution,  judgment,  and  the  warrant  of  attorney  whereon  the  judgment  had 
been  entered,  upon  the  ground  that  the  warrant  of  attorney  was  ^ven  to  secure 
distinct  debts  to  four  difiSrent  persons,  and  that  the  stamp  which  it  bore  denoted 
a  duty,  which,  though  sufficient  for  the  aggregate  sum,  was  insufficient  for  the 
four  several  parts  into  which  the  sum  secured  was  divided.  There  was  a  de- 
feazance,  which  declared  that  the  warrant  of  attorney  is  given  to  A,  B,  C,  and 
D,  as  a  further  and  collateral  security  for  2500/., secured  as  follows,  viz.,  500/.  to 
A,  secured  by  a  bond  [therein  described,!  a  certain,  other  sum  to  B,  secured  by 
a  promissory  note  [therein  described,]  and  a  certain  other  sum  to  C,  secured  by 
a  certain  other  promissory  note,  and  the  residue  to  D,  secured  by  a  certain  other 
*1751   P^"^^^^  ^^^'    '^^®  statute(a)  directs,  that  where  **  any  bond  shall  be 

^  *given  as  a  security  for  the  payment  to  diflferent  persons  of  separate  and 
distinct  sums  of  money,  the  proper  ad  valorem  duty  shall  be  charged  in  respect 
of  each  separate  and  distinct  sum  of  money,  and  not  upon  the  aggregate  amount 
thereof." 

Best,  Seijt.,  on  this  day  showed  cause,  upon  the  ground  that  since  the  rule 
nin  was  obtained,  the  commissionere  of  the  stamp  duties  being  satisfied  that 
no  fraud  was  intended,  of  which  he  now  produced  an  affidavit,  had  affixed  to  the 
warrant  of  attorney  a  stamp  denoting  the  payment  of  a  duty  sufficient  for  the 
four  distinct  sums,  and  had  remitted  the  penalty,  which  they  are  enabled  to  do 
by  a  former  act,  44  G.  3,  c.  08,  s.  24.  It  would  be  of  the  most  mischievous 
consequence,  if  every  judgment,  fine,  and  recovery,  in  which  an  improper  stamp 
had  been  used,  were  thereby  rendered  absolutely  void. 

Vaughon,  being  called  on  to  support  his  rule,  contended  that  it  would  be  of 
pernicious  consequence  to  the  revenue,  if  peraons  might,  in  preparing  all  sorts 
of  legal  instruments,  elude  the  stamp  duty,  and  procure  the  stamp  to  be  then 
only  affixed,  when  it  was  necessary  to  make  use  of  the  instrument  in  a  court 
of  justice.  This  turns  upon  one  of  the  earliest  stamp  acts,  5  W.  db  M.  c.  21, 
8.  11«(^)  which  made  this  instrument  a  mere  nullity  at  the  time  when  judgment 
was  entered  up,  and  no  subsequent  operation  can  make  it  good.  Although 
the  court  might,  before  an  instrument  was  produced,  defer  a  trial  or  other  pro- 
«17fil  ce^<^i>igf  in  order  that  a  party  might  in  the  interval  ^obtain  a  stamp  to  be 

^  affixed,  yet  here,  where  the  instrument  had  been  put  in  use,  was 
functum  officio^  and  there  waa  no  further  use  for  it,  all  that  had  been  done  under 

(e)  Stat.  55  G.  3,  c.  184,  Schedule  Part  \,Gen€ralDirection9  re$peeting  Bomd$j  a.  3. 

(jb)  No  mich  record*  deed,  instrument,  or  writing,  shall  be  pleaded  or  given  in  evidence  in 
any  court,  or  admitted  to  be  useful  or  available  in  law  or  equity,  until  as  well  the  eaid  duty 
ar  the  said  sum  of  52.  (a  penalty)  shall  be  first  paid  to  their  majesties'  use. 

VOL.  u.  .40  2D 


«14      Charter,  Dem.  Shepherd,  Ten.  M.  T.  1816.       [176 

it  was  Toid,  and  the  defect  coald  not  now  be  remedied.    To  introduce  rack  a 
practice  woald  open  a  wide  field  for  collusion  and  fraud. 

GiBBs,  C.  J.  The  proposition  of  the  defendant's  counsel  is,  that  when  a  deed 
with  a  bad  stamp  has  once  been  produced  in  the  course  of  an^  legal  proceeding 
it  can  never  afterwards  be  rendered  arailable  in  that  proceedrag  by  the  additioa 
W  a  proper  suunp.  I  am  of  opinion  that  there  is  do  foundation  for  this  propo- 
sition, and  that  if  a  person  produce  an  instrument  at  a  trial,  which  is  void  for 
want  of  a  stamp,  and  is  therefore  nonsuited,  if  he  can  get  the  deed  stamped, 
even  before  the  trial  is  over,  he  may  prnduee  the  deed  on  another  trial. 

Park,  J.  This  point  has  been  decided  in  this  very  term,  in  the  case  of 
Sogers  V.  James,  ant^,  p.  147,  in  which  we  held,  that  a  commission  of  bank- 
rupt, founded  on  a  petitioning  creditor's  debt,  the  title  to  which  arose  under  a 
will,  of  which  probate  had  been  granted  with  an  insufficient  stamp,  might  be 
supported  without  issuing  any  new  commission,  after  the  additional  stamp  hsd 
ixwn  applied  to  the  probate.  Rule  discharged  uoon  payment  of  costs. 
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Vouchee. 


The  court  refoMd  to  amond  a  recovery  by  adding  two  pariahaa  in  unqualified^  terms  after  a 
large  enumeration  of  landa,  where  the  purpoee  m  the  anendnent  wao  only  to  JBclude  certain 
parcels  of  one  out  of  many  enumerated  manors,  which  parcels  were  in  the  omitted  parishes. 

Yauohan,  Seijt.,  nx>Fed  to  amend  a  recoyery  which  bad  been  au^ied  in 
80  G.  3,  of  several  manon,  and  amongst  others  the  manor  of  Hele  Paine,  and  of 
^  mills,  60  tofts,  300  gardens,  2000  acres  of  land,  2000  acres  of  pasture,  &c 
in  the  parishes  of  Thornton,  Broad  Hembury,  Broad  Clyst,  Silrerton,  and  Pay 
Hembury,  Devon,  by  inserting  after  the  word  Pay  Hembury  the  parishes  of 
Bmdninch  and  Butterleigh,  upon  an  affidavit  that  the  manor  oif  Hele  Paine,  the 
principal  part  of  which  was  in  the  parishes  of  Broad  Clyst  and  Silverton,  was 
also  in  part  situate  within  those  parishes  of  Bradninch  and  Butterleigh,  and 
Ihat  the  deed  to  make  the  tenant  to  the  precipe,  conveyed  the  manor  of  Hele 
Paine,  with  all  its  rights,  members,  and  appurtenances  in  the  parishes  of  Broad 
Clyst  and  Silverton,  or  elsewhere  in  the  county  of  Devon,  and  that  the  re^lessor 
iBtended  the  lands  in  the  omitted  parishes  should  pass. 

The  Court  held,  that  this  could  not  be  done  in  the  way  in  which  it  was 
|imyed.  The  deed  to  lead  the  uses,  it  was  true,  passed  the  manor  of  Hele  Paine, 
and  enumerated  certain  parishes  in  which  it  was,  and  added  the  words  •'or 
elsewhere  ;*'  and  a  part  of  the  manor  lay  in  two  omitted  parishes.  But  the 
recovery  conveyed  many  manors  and  a  great  extent  of  lands  in  many  parishes. 
If  it  were  permitted  to  add  two  more  parishes  in  this  unqualified  manner,  it 
woald  heraafter  let  the  lecoveror  into  proof  of  a  recovery  of  any  lands  whatever, 
not  exceeding  the  acfes  comprised  in  the  recovery,  whether  parcel  of  this  manor 
or  not,  so  that  they  were  'situate  in  one  of  those  two  parishes.  The  r^i^o 
court  could  not  permit  an  amendment  which  might  apply  to  more  than  ^ 
aneh  pait  of  this  manor  as  lies  in  thoae  two  parishes,  for  the  application  had  laid 
no  mund  for  introducing  other  lands  which  were  in  the  two  parishes,  but  not 
in  tne  manor;  and  they  rejected  the  application.(a) 

(•)  Inaiich  case,  bow  to  word  the  amendment  in  such  qualified  terms  thai  the  covirt  will 
admit  the  amendment  as  not  inconsistent  with  the  caution  which  they  here  established,  les 
Lanauter,  Demandant ;   Wilmat,  Tenant ;  Boone,  Vouchee,  poet,  352. 
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POWEL  V.  RICH. 

[2  Mvth.  494,  S.  C] 

If  tke  pUintifflays  hia  action  in  the  coantjr  of  A.,  where  no  part  of  the  cause  arose,  and  the  de«> 
fendant  moves  to  change  it  on  the  usaal  affidavit  that  the  cause  of  action  arose  in  the  countj 
of  B.,  and  not  elsewhere,  which  the  plaintiff  falsifies  by  an  affidavit  that  the  cause  of  afitioa 
afose  partly  ia  theooanty  of  B.,  and  jmnly  in  the  county  of  C.  the  plaintiff  may  retain  tba 
venue  upon  an  alternative  undertaliing  to  give  material  evidence  either  in  A.,  where  the  causa 
did  not  arise,  or  in  C,  where  it  did  arise. 

Copley,  Seiju,  had  on  a  former  day  obtained  a  rule  n»n«  to  chanj^e  the  venue 
in  this  cause  from  London  to  Warwick,  on  the  usual  affidavit,  agamst  which 

Best^  Seijt.,  showed  cause,  upon  the  ground  that  the  action  was  brought  for 
the  price  of  goods,  for  which  the  order  was  given  to  the  plaintiff's  agents  in 
Warwickshire,  and  the  goods  were  delivered  by  the  plaintiff  to  a  carrier  in 
Holbom,  Middlesex,  to  be  conveyed  into  Warwickshire :  and  he  wished  to  ex- 
tract an  opinion  from  the  court,  whether  this  would  not  satisfy  the  undertaking, 
which  he  proposed,  of  producing  material  evidence  either  in  bondon  or  Middle- 
sex, a  latitude  which  the  court  had  before,  in  a  like  case,  allowed.(a) 
*1791  '^  Copley t  in  support  of  his  rule,  observed  that  it  was  unnecessary  now 
-^  to  discuss  the  materiality  of  the  evidence  here :  if  the  evidence  was  not 
material,  the  alternative  option  of  two  counties  would  not  avail  the  plaintiff;  if 
it  was  material,  he  agreed  that  after  the  late  decisions,  the  plaintiff  had  a  right 
to  retain  the  venue. 

The  Court  discharged  the  rule  upon  the  plaintiff  undertaking  in  the  alterna- 
tive, to  give  material  evidence  either  in  London  or  Middlesex.(^) 

la)  By  Mansfield,  C.  J.,  ui  Dkk  ▼.  Norruh,  antd,  III.  464,   See  also  Satarw  ▼.  Smsust,  ancd, 
71.566. 
(k)  [See  8  Bam.  «^  Aid.  618,  Waodi.  Perkm.] 


BAKER  V.  SYDEE. 

The  statute  43  O.  8,  a.  46,  a.  5,  does  not  enahle  a  defendant  to  levy  the  casta  of  m  execatioa 

for  his  costs  of  an  aeticnu 
The  insoWeot  act  53  G.  3,  c.  102,  dischaigee  a  prisoner  from  the  demands  of  such  creditors  only 

as  are  named  in  his  schedule  of  creditors,  notice  of  applying  for  discharge,  and  order  of  dia- 


And  therefore  hia  dischaive  does  not  intermpt  the  ooime  of  an  action  brought  against  him  by 
a  plamtiff  whoea  eUdm  ihe  prisoner  has  not  included  in  his  notice,  an4  schedule  of  creditors, 

Blossbt,  Serjt.,  imi  obtained  a  role  niH  to  set  aside  the  judgment  of  non  pros ^ 
wUeh  had  been  signed  in  this  ease,  or  at  kast  to  return  to  tho  plaintiff  the 
money  levied  for  the  coats  ef  w  eiaeoutioD  and  sherifl  'a  poundaj{e»  upoo  a  Jicri 
faeiai  for  the  defendant's  coiitf  of  the  actioii.  He  moved  this  uaoer  the  fol- 
lowing circumstances :  the  defendant,  who  was  in  custody  in  other  3uita»  having 
previously  give*  notice  of  bis  intention  to  take  the  benefit  of  the  insolvent  act, 
had,  in  Trinity  term  last,  ruled  the  plaintiff  to  enter  tha  issttOf  wbioh  the  plain- 
tiff omitted  to  do :  the  defendant  on  2d  July  signed  a  judgment  of  non  prog. 
On  the  10th,  the  defendant  was  discharged  out  of  custody  by  order  of  the  court 
for  the  relief  of  insolvent  debtors,  but  neither  this  order,  nor  the  defendant's 
notice,  or  schedule,  specified  the  pkintiffs  demand:  after  such  discharge,  on 
*1801  ^^^  ^^^  ^^  J^y»  *the  defendant  issued  an  execution  for  the  coets  of  the 
•J  judgment  of  non  pros^  under  which  he  levied  lOl.  ISs.  Sd.  for  the  taxed 
costs  of  the  action,  1/.  1  Is.  6d.  for  costs  of  the  execution,  and  12s.  for  sheriff's 
poundage.  Blotset  contended,  first,  that  the  jud^ent  was  altogether  irregular, 
for  that  the  defendant  having  given  notice  of  his  mtention  to  take  the  benefit  of 
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the  act  for  the  relief  of  insolvent  debtors,  the  plaintiflf  was  not  bound  to  notice 
the  rule  to  enter  the  issue,  or  incur  any  further  expense  in  his  action ;  secondly, 
that  at  all  events  a  defendant  is  not  entitled  to  costs  of  his  execution  or  poundage* 
the  statute  (a)  being  confined  to  plaintiff. 

Best,  Serjt.,  showed  cause.  The  plaintiff*  was  not  warranted  in  disregarding 
the  defendant's  rule  to  enter  the  issue.  If  he  had  entered  the  issue,  and  the 
defendant  had  appUed  for  judgment  as  in  case  of  a  nonsuit,  his  insolvency  might 
have  been  a  ground  for  awarding  a  9tet  procesaua.  The  defendant  did  not  ap- 
ply to  be  discharged  from  the  plaintiff's  demand,  because  he  knew  he  had  a 
good  defence  to  this  action :  the  plaintiff  therefore  is  not  afiected  either  by  his 
notice,  or  his  discharge,  and  was  free  to  pursue  his  action.  As  to  the  latter  part 
of  the  rule,  he  admitted  it  must  be  made  absolute. 

Blosset,  in  support  of  his  rule,  insisted  that  the  operation  of  the  staute  (b)  so 
entirely  interrupted  the  course  of  all  actions  against  the  defendant,  that  it 
rendered  it  impossible  for  the  plaintiff  to  proceed,  and  s.  21  gives  a  new  remedy 
against  debtors,  even  where  no  suit  is  pending  :  a  creditor  may  come  in,  and 
have  the  rate  extended  to  him.  The  act  requires,  1st,  a  ^specific  r>|0| 
notice  to  the  particular  creditors  at  whose  suit  he  is  in  custody,  and  then  ^ 
a  general  notice  in  the  London  gazette,  which  is  notice  to  all  the  world.  The 
prisoner  is  discharged  by  the  order  of  the  court,  against  those  creditors  who  are 
specifically  named,  and  he  is  also  discharged  by  the  laches  of  those  who  do  not 
come  in,  against  all  the  rest.  He  is  discharged  against  those  from  whom  the 
court  discharges  him  under  this  act,  and  against  those  who  do  not  come  in  after 
the  notice  given  in  the  London  gazette. 

GiBBs,  C.  J.  If  the  defendant  had  armed  himself  against  the  proceedings  of 
the  plaintiff,  by  being  discharged  under  the  insolvent  act,  we  never  would  per- 
mit him  afterwards  to  take  any  step  against  the  plaintiff  in  regard  to  costs ;  but 
a  debtor,  by  being  discharged  in  other  actions,  does  not  thereby  lose  his  power 
of  proceeding  for  costs  against  a  plaintiff  whose  right  to  recover  he  disputes, 
and  to  whom  ne  has  never  given  notice  that  he,  the  defendant,  meant  to  be  dis- 
charged from  that  debt.  The  act  (sect.  2)  directs  the  prisoner  to  publish  a 
schedule  of  all  the  persons  in  the  gazette ;  that  notice,  as  we  are  at  present  ad- 
vised, is  notice  only  to  those  creditors  who  are  named  in  the  schedule.  By  s. 
d2,  (the  section  which  discharges  the  prisoner,)  it  is  enacted,  that  if  any  action 
shall  be  brought  against  him  upon  any  cause  of  action  from  which  he  shall  have 
obtained  his  discharge  by  virtue  of  that  act,  except  under  an  order  of  court,  such 
prisoner  may  plead  that  he  was  discharged  therefrom  by  the  order  by  which 
such  discharge  shall  have  been  obtained.  There  is  no  clause  which  says  that 
the  debtor  shall  be  generally  discharged  of  all  debts,  but  only  that  he  may  plead 
the  discharge  of  au  debts  from  *  which  he  shall  be  discharged  by  the  r«|OA 
order  of  the  court.  We  therefore  must  look  back  to  see  what  are  the  ^ 
terms  of  the  order  for  his  discharge.  By  s.  10,  the  court  must  in  the  order 
specify  the  persons  against  whose  demand  it  discharges  him.  This  is  not  a 
general  discharge,  therefore,  but  only  as  to  such  specific  debts  as  the  commis- 
sioners shall  discharge  him  from. 

Rule  absolute  as  to  refunding  the  poundage ;  discharged  as  to  the  rest ; 
but  without  costs. 

(a)  43  G.  3,  c.  46,  a.  5.  (6)  53  G.  3,  c.  102,  as.  10,  31,  32. 
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MARTIN  V.  BOLD. 

[2  Marsh.  487,  S.  C] 

The  wsler  of  writs  it  not  guilty  of  a  contempt  in  refusing  to  seal  a  writ  on  St.  Luke's  day, 
being  one  of  the  holidays  appointed  by  the  statute  5  Sl  6  Edw.  6,  c.  3,  to  be  observed. 

Onslow,  Serjt.,  had  obtained  a  rale  nisi  that  Mr.  Poole,  the  deputy  sealer 
of  writs,  might  show  cause  why  he  refused  to  seal  a  writ  of  ccqiias  ad  redpon^ 
dendttm  issued  in  this  cause  and  signed  by  the  filacer,  with  costs,  and  that  he 
might  produce  the  book  or  entry  of  the  writs  sealed  at  his  office,  and  answer 
the  matters  of  the  affidavit,  which  stated  that  the  plaintiff's  attorney,  on  18th 
October,  St.  Luke's  day,  before  three  o'ckx^k,  until  which  hour,  by  the  rule  of 
Court, (a)  the  seal-office  ought  not  to  be  shut,  having  obtained  a  writ  signed  by 
the  deputy  filacer,  carried  it  to  the  seal-office,  the  outer  door  of  which  was  then 
shut  with  a  notice  affixed  that  that  day  was  a  holiday ;  but  that  obtaining  admis- 
sion from  Mr.  Poole,  the  deputy  sealer  of  writs,  who  was  within,  and  appa- 
rently attending  there  for  the  purpose  of  the  business  of  his  office,  the  plain- 
*1831  ^^^  attorney  requested  him  to  seal  that  writ,  stating  that  it  *was  ^  a 
-I  woric  of  necessity,"  because  the  defendant  was  about  to  leave  the  kin?* 
dom,  and  ofi[ering  to  pay  him  any  sum  which  he  thought  fit  to  charge  for  se^- 
ing  it«  Mr.  Poole,  being  apprized  that  there  was  an  intention  to  try  the  right 
of  taking  extra  fees  on  holidays,  refused  to  make  any  charge  for  sealing  it,  said 
he  was  not  then  in  business,  as  it  was  a  holiday  allowed  by  statute,  and  de- 
chned  to  seal  it  unless  the  plaintiff's  attorney  chose  voluntarily  to  pay  him 
what  other  members  of  the  profession  were  in  the  habit  of  paying,  if  their 
writs  were  sealed  on  a  holiday.  The  plaintifll^s  attorney  declining  to  offer  any 
sum,  the  writ  was  not  sealed,  and  the  defendant,  who  was  then  on  board  ship, 
and  about  to  quit  the  country,  sailed  before  he  could  be  arrested  under  the 
writ,  which  was  sealed  next  morning  at  the  opening  of  the  office. 

Lens  and  Vaugkan^  Serjts.,  now  showed  cause  against  this  rule.  In  the 
first  place,  the  officer  was  guilty  of  no  contempt,  for  the  plaintiff  never  ten« 
dered  to  pay  him  even  the  ordinary  fee,  without  which  he  was  on  no  day  bound 
to  seat  a  writ.  Next,  St.  Luke's  day  was  one  of  the  holidays  appointed  to  be 
kept  by  the  statute  5  &  6  Edw.  6,  c.  8,  and  without  entering  into  the  question, 
whether  a  holiday  happening  in  term  time  should  shut  the  offices,  this  hap 
pened  in  time  of  vacation.  Two  cases  on  a  similar  question,  found  in  Black- 
stone's  [b)  reports,  both  relate  to  the  feast  day  of  St.  Barnabas,  a  day  not  sel 
apart  to  be  kept  holy  by  this  statute,  on  which  distinction  they  were  decided. 
That  day,  also,  in  those  instances,  must  be  taken  to  have  occurred  in  term  time, 
otherwise  that  topic  would  not  have  been  introduced  into  the  argument ;  but 
•lAn  ^^®  ^^^  •regulate  that  contingency.  In  Pater  v.  Croome,  7  Term 
-I  Rep.  336,  it  was  held  that  the  29th  of  May  was  not  a  legal  holiday, 
bat  that  determines  nothing  as  to  the  efiect  of  this  statute,  to  which  the  observ- 
ance of  that  day  is  k>ng  posterior.  In  Worthy  v.  Palter^  ante,  v.  180,  this 
court  held  that  the  Lord  Mayor's  day  was  not  a  holiday.  7\t>eedaie  v.  FennelU 
B.  R.  Trin.  term,  66  G.  3,  was  decided  on  the  impropriety  of  the  clerk  of  the 
declarations  receiving  an  extra  fee  of  3s.  4d.  for  performing  the  business  of  his 
office  on  a  hoUday,  viz.  29th  of  June,  St.  Peter's  day ;  but  it  does  not  decide 
that  the  officer  may  not  refuse  to  perform  'his  functions  on  a  holiday,  if  he 
thinks  fit  so  to  do.  This  is  the  only  case  which  relates  to  a  holiday  named  in 
this  statute,  and  Lord  £LLENB0R0udH,  C.  J.,  says,  if  it  be  a  legal  holiday, 
make  it  a  legal  holiday,  but  not  a  source  of  profit  by  selling  the  seal.  The 
officer  was  guilty  of  no  extortion,  he  made  no  demand,  he  was  willing  to  seal 

(a)  Trin.  term  54  G.  3,  anti,  v.  702. 

0^  FiggimM  V.  WmU,  %  Bl.  Kep.  1186 ;  and  Sparrow  ▼.  Cooper,  3  Bl.  Rep.  1314. 

2d2 
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the  writ,  if  the  plaintiflTs  attorney  would  have  voluntarily  paid  what  others 
pay.  Probahly  he  waa  wrong  in  thinking  that  the  payment  would  have  been 
so  far  voluntary,  that,  if  not  due,  it  could  not  be  recovered  back  from  him.  The 
sealing  of  this  writ  was  not,  as  the  plaintiflTs  attorney  wished  to  insinuate,  one 
of  those  **  works  of  necessity"  which  the  statute  5  db  6  £d.  6,  c.  3,  s.  6,  con- 
tempktesi  The  officer  acted  as  he  did,  because  he  bad  notiee  that  the  plaiiH 
tiff's  attorney  meant  to  raise  this  question ;  but  the  latter,  having  paid  no  fee, 
and  having  made  this  application  on  a  legal  holiday,  is  out  of  court. 

Shephefd^  Solicitor-General,  and  Ondow^  in  support  of  the  rule.  The  offi- 
cer is  sworn  to  have  been  attending  for  the  business  of  his  office,  and  his  oSht 
to  seal  the  writ  for  a  voluntary  payment,  is  that  selling  of  the  ^holiday  r«| oa 
which  Lord  Ellbnborough,  in  TSotedale  v.  Fennell^  held  iUegal.  ^ 
Whether  Mr.  Poole  had  made  a  demand,  or  received  a  voluntary  gift,  is  imrna- 
terial :  for  if  the  necessity  of  getting  the  business  done  is  uigent,  it  is  a  com<* 
pulsion.  If  this  may  be  done,  there  is  no  security  that  the  officer  may  nol 
impose  a  various  fee  upon  each  suitor,  according  to  toe  urgency  of  his  business. 
Though  these  days,  which,  as  the  statute  says,  are  of  man's  institution,  and 
not  so  sacred  as  some  other  days,  are  appointed  to  be  kept,  yet,  if  the  officer  is 
not  in  his  house,  or  employed  in  religious  worship,  but  is  in  the  office  for  pur- 
poses of  business,  he  ought  to  seal  the  writ  equally  for  those  who  do  and  for 
those  who  do  not  give  him  money.  The  statute  (sect.  2)  directs  that  the  eve 
of  ail  these  days,  except  two,  shall  be  kept  and  observed  fasting;  and  if  so,  the 
number  of  these  pernicious  holidays,ahready  fifty*five  in  number,  would  be  greatly 
increased.  The  distinction  between  the  feast  of  St.  Barnabas  and  those  days 
which  are  made  holidays  by  act  of  parliament,  is  not  taken  by  the  court,  in 
Blackstone,  but  is  only  a  dictum  of  that  learned  judge.  The  lestonition  of 
King  Charles  the  2d  is,  like  these  days,  made  a  holiday  by  act  of  parliament. 
Blackstonb,  J.,  thought  it  would  have  been  better  to  limit  the  holidays  in  the 
offices  to  the  days  in  which  the  court  sits  not.  Even  though  the  court  may 
not  think  this  is  such  a  contempt  upon  which  they  ai«  called  on  to  grant  an 
attachment,  yet  the  transaction  may  be  properly  presented  to  the  court,  for  the 
mere  purpose  of  the  court  pronouncing  whether  it  is  a  right  practice  or  net, 
without  any  censure  necessarily  following;  or  if  the  case  is  presented  for  oen« 
sure,  yet  still  it  is  not  highly  culpable,  ami  the  court  may  withhold  the  attach* 
ment.  If  the  officer  does  any  business  on  a  holiday,  either  he  does  wrong,  or, 
if  *he  is  warranted  in  doing  any  business,  he  ought  to  have  for  it  only  the  r^^-tc^ 
same  fee  on  holidays  as  on  other  days.  Formerly  the  practice  was,  not  to  *- 
take  a  fee  on  each  writ  sealed  on  the  holiday,  but  for  the  attorneys  to  club  a  sum 
to  have  the  office  open  for  all  of  them*  A  question  arose  in  this  court,  whether 
a  defendant  was  bound  to  plead  on  the  day  of  the  Purification;  and  it  was  held 
that  he  was  bound  to  plead,  because  the  office  was  open  on  thi^  day.  Oruhw 
concluded  by  asserting  that  this  was  an  act  of  extortion,  and  that  Mr.  Poole 
was  a  criminal. 

OiBBs,  C.  J.  We  are  called  upon  to  exercise  our  judgment  on  the  conduct 
of  Mr.  Poole,  who  is  cited  before  this  court  as  a  orimiaal;  and  the  question  is, 
whether  he  has  been  guilty  of  any  crime ;  and  if  he  has,  whether  we  can  ani* 
madvert  on  him  for  it.  The  crime  alleged  is,  that  on  a  holiday,  St.  Luke^ 
day,  he,  being  at  his  office,  offered  to  seal  a  writ  for  the  fee  usually  paid  on 
holidays,  and  refused  to  seal  the  writ  without  it;  but  said,  if  you  choose  to  pay 
voluntarily  the  usual  fee,  I  will  do  it.  The  plaintiff's  attorney  stood  on  the 
point  of  honour,  and  would  not  pay  the  fee,  and  the  writ  was  consequently  not 
sealed.  If  these  holidays  were  instituted  only  for  the  ease  of  the  officer^  I 
should  think  there  was  nothing  unlawful  in  the  officer  taking  a  further  oonsi* 
deration,  and  doing  the  business  for  it;  but  these  holidays  were  instituted  willl 
a  very  different  consideration,  and  it  was  intended  that  these  days  should  be 
kept  sacred,  and  no  business  done,     ^similar  questioui  it  is  said,  has  lately 


186J  7TauntoK.  SIO 

occurred  in  the  Court  of  King's  Bench,(a)  and  the  Court  said,  if  you  will  keep 
your  holiday,  keep  iu  but  do  not  sell  your  holiday.  It  is  said  that  Mr.  Poole 
'^1871  ^^  ^^  ^^^  office,  ready  to  seal  writs  for  others,  and  that  therefore  he  was 
-^  *bound  to  seal  a  writ  for  the  plaintiff,  without  any  fee  at  all ;  [for  the 
usual  fee  is  not  tendered  to  him ;]  but  this  motion  is  nmde  against  him  as  a 
criminal,  and  the  uniform  practice  has  long  been*  that  on  the  holiday  a  further 
sum  has  been  paid  for  sealing  a  writ :  it  is,  at  least,  very  questionable,  whecder 
his  practice  of  attending  on  the  office  on  holidays  ffiyes  others  the  right  ot 
making  the  officer  seal  the  writ  on  that  day,  because  he  is  found  at  the  office ; 
it  beinff  scarcely  contended,  that  if  he  were  at  his  house,  or  elsewhere,  he 
would  be  bound  to  go  thither  for  the  purpose.  We  therefore  think  the  charge 
is  not  substantiated,  which  alleges  him  to  be  a  criminal ;  and  whether  he  did 
right  or  not,  we  are  not  here  called  on  to  decide;  if  the  party  is  aggrieved,  and 
has  lost  his  costs,  he  has  his  regular  remedy,  and  may  bring  his  action  against 
the  officer. 

Daxxas,  J.  I  am  of  the  same  opinion :  if  the  party  ought  not  to  be  in  the 
office  on  that  day,  neither  ought  the  attorney  who  app^ed  on  that  day,  or  the 
client,  ^who,  on  that  day  only,  as  it  is  sworn,  instructed  the  attorney,)  on  that 
day  to  nave  applied  there ;  therefore,  in  any  way,  I  think  this  rule  cannot  be 
supported. 

Pabk,  J.,  was  of  the  same  opinion.  The  solicitor-geoeTal  did  not  feel  com* 
fortable  at  the  idea  of  making  out  Mr.  Poole  to  be  a  criminal,  but  it  is  on  that 
ground  only  that  this  motion  could  be  supported.  Where  is  the  extortion  of 
the  act?  u  he  is  not  bound  to  do  extra  labour  on  that  day,  it  is,  surely,  not 
very  unreasonable  that  he  should  demand  an  extra  fee  for  his  labour.  In  the 
two  cases  in  Blackstone,  and  the  case  in  Taunton,  the  distinction  is  taken  be* 
tween  a  holiday  and  no  holiday.  In  all  the  cases  the  officer  is  supposed  to  be 
'^IWI  sitting  at  the  feet  of  the  Chief  Justice,  in  court,  and  on  "^hese  days  the 
-^  Chief  Justice  is  sitting  in  court;  and  though  the  day  upon  which  thd 
question  arose  in  Tweedale  v.  Fenneil^  St.  Peter's  day,  wImu  it  happens  in 
term,  was  a  dies  juridieui,  yet,  the  court  said  if  it  be  an  absolute  hdiday,  keep 
it  as  such,  but  do  not  sell  it  for  3«.  4d. ;  and  they  ordered  the  officer  to  refund 
the  money :  here  no  money  has  been  taken,  and  the  Rule  must  be  discharged. 

BuRSoncm,  J*  I  hare  .anxiously  watched  to  see  whether  any  ground  of  com** 
plaint  could  be  made  out  against  this  officer,  as  a  criminal,  and  can  find  none. 
In  many  offices  the  officers  avail  themselves  of  these  dajrs  to  work  up  the  ar* 
rears  of  their  business,  but  refuse  to  take  in  new  business;  and  it  never  was 
heaid  t>f,  that  they  could  be  compelled  to  take  in  more  on  those  days..  Here 
no  money  has  been  taken,  as  had  been  done  in  the  case  of  Tuoeedale  v.  /!»•*• 
nelL  It  the  defendant  be  injured,  he  must  bring  his  action ;  but  in  his  deda* 
ration  he  must  allege  that  the  officer  is  bound  by  his  duty  to  attend  and  do  the 
duty  on  that  day.  Could  this,  then,  be  alleged  and  proredT  There  is  not  tha 
least  ground  to  say  there  is  any  charge  of  criminality  ajg;ainst  this  party. 

Rule  diBohaiged  with  coslfl* 

(«)  Tmttd^hr,  Fenndl,  B.  R.  Trin.  Tarm,  56  G.  3. 
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LEE  V.  RISDON. 

[8  Manh.  495,  S.  C] 

,The  price  of  fiztorea  to  a  bouse  cannot  be  recovered  under  a  declaration  for  goods  sold  and 

delivered. 

This  was  an  action  of  assumpsit,  for  goods  sold  and  delivered,  tried  at  Quild- 
hall,  at  the  sittings  after  Trinity  terra,  1816,  before  Gibbs,  C.  J.,  wherein  the 
plaintiff  sought  to  recover  the  price  of  certain  fixtures,  which  the  defendant, 
becoming  tenant  of  his  house,  ^agreed  to  purchase  of  him  at  a  valua-  r«|gQ 
lion,  and  took  possession  :  the  valuation  was  made,  and  the  price  fixed  ^ 
at  17/.  The  defendant  protracting  the  payment,  after  five  months  the  plaintiff 
made  a  second  agreement  to  accept  12/.;  in  lieu  of  the  17/.,  if  the  defendant 
would  instantly  accept  a  bill  at  three  months  for  it ;  the  bill  was  drawn,  but 
the  defendant  declined  to  accept  it.  The  plaintiflT  thereupon  commenced  this 
action.  For  the  defendant,  two  objections  were  taken;  the  one,  that  the 
fixtures  could  not  be  recovered  under  a  count  for  goods  sold  and  delivered, 
according  to  Nutt  v.  Butler ^  6  Espin.  176,  and  Horn  v.  Baker ^  9  East,  215, 
was  supposed  to  be  in  point;  the  other,  that  the  parties  having  agreed  that  the 
goods  should  be  paid  for  by  a  bill  at  three  months,  the  action  was  misconceived, 
and  ought  to  have  been  an  action  for  not  accepting  the  bill,  the  three  months 
not  having  expired  before  the  writ  was  sued  out ;  for  this  was  cited  Muisen 
V.  Prtce,  4  East,  176,  and  Button  v.  Sohmonson,  3  Bos.  &,  Pull.  582.  The 
first  point  his  lordship  reserved ;  the  second  he  overruled  as  inapplicable,  hold- 
ing it  a  sufficient  answer,  that  the  defendant,  having  by  his  non-acceptance  of 
the  bill  repudiated  the  second  and  substituted  contract,  the  plaintitT  had  a 
right  to  repudiate  it  also,  and  to  resort  to  his  first  agreement,  under  which 
the  greater  price  of  the  goods  was  payable  instantly;  whereto  the  court  after- 
wards clearly  agreed.     The  jury  found  a  verdict  for  the  plaintiff  for  17/. 

Bestf  Serjt.,  in  this  term  obtained  a  rule  Tim  to  set  aside  the  verdict,  and 
enter  a  nonsuit. 

Shepherd^  solicitor-general,  now  showed  cause.  Home  v.  Baker  was  not  a 
question  what  were  goods  and  ^chattels,  but  it  turned  on  the  question,  r«toQ 
whereas,  by  the  custom  of  ceruiin  trades,  it  is  the  practice  of  the  owners  ^ 
of  freehold  hereditaments  demised  for  purposes  of  the  trade,  to  be  also  owners  of 
certain  fixtures  and  chattels  accommodated  to  the  trade,  and  to  demise  them 
with  the  freehold,  whether  the  statute  21  Jac.  1,  should  extend  to  fixtures  as 
well  as  the  movable  chattels  of  that  description  ;  and  it  was  held  that  the  mov- 
able vats  were  not  within  the  practice  to  demise;  but  the  immovable  articles 
were  within  the  practice ;  and  although  there  is  no  case  in  which  fixtures 
in  the  possession  of  a  bankrupt  have  been  held  to  be  in  his  disposition,  within 
•he  statute  21  Jac.  1,  yet  that  proves  nothing  for  the  defendant,  because  they, 
being  mattera  which  are  ordinarily  demised,  are,  consistently  with  the  statute, 
not  necessarily  supposed  by  the  world  to  be  the  property  of  the  bankrupt. 
Home  V.  Baker  had  nothing  to  do  with  an  action  for  goods  sold  and  delivered: 
it  was  an  action  of  tort.  The  first  count  was  in  case,  the  next  in  trover. 
After  the  agument,  the  counsel  on  both  sides  viewed  the  premises,  and  ascer 
tained  which  of  the  articles  were  fixtures,  and  which  not;  and  when  they 
had  so  decided,  the  court  gave  judgment  for  the  fixtures,  and  not  for  the  others. 
Fixtures  in  general  are  still  chattels :  they  would  go  to  the  executor :  though 
affixed  to  the  freehold,  they  are  recoverable  in  trover,  which  is  a  test.  He 
also  renewed  the  second  6bjection. 

Best^  in  support  of  his  rule,  denied  that  trover  would  lie  for  them.  No 
authority  for  it  was  cited.  To  see  that  these  are  not  goods  and  chattels,  put 
the  case  of  a  felony. 
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GiBBSy  C.  J.  I  was  struck  by  one  proposition  of  the  solicitor-general,  that 
•1011  ^^^  would  pass  to  the  'executor;  because  the  line  is  drawn  the  strict- 
-i  est,  as  Lord  Ellbnborough,  C.  J.,  observes,  in  Elwes  v.  Mawe^  8  East, 
S8«  between  heir  and  executor;  and  whatever  is  fixed  cannot  be  severed. 
And,  It  is  to  be  recollected,  that  the  ri^ht  between  landlord  and  tenant  does 
not  altogether  depend  upon  this  principle,  that  the  articles  continue  in  the 
state  of  chattels;  many  of  these  articles,  though  originally  goods  and  chattels, 
yet  when  affixed  by  a  tenant  to  the  freehold,  cease  to  be  goods  and  chattels  by 
becoming  part  of  the  freehold;  and  though  it  is  in  his  power  to  reduce  them  to 
the  state  of  goods  and  chattels  again  by  severing  them  during  his  term,  yet 
until  they  are  severed,  they  are  a  part  of  the  freehold,  as  wainscots  screwed 
to  the  wall,  trees  in  a  nursery  ground,  which  when  severed  are  chattels,  but 
standing  are  part  of  the  freehold,  certain  grates,  and  the  like.  And  unless 
the  lessee  uses  during  the  term  his  continuing  privilege  to  sever  them,  be 
cannot  aflerwards  do  it;  and  it  never,  I  believe,  was  heard  <^,  that  trover 
could  be  afterwards  brought.  Lord  Ellbnborovoh^s  judgment  in  Nutt  v. 
BuUtu  I  apprehend,  prc^eeded  upon  this  principle;  and  what  my  brother 
BuRsouoH  sugg^ts  to  me,  is  very  true,  that  felony  cannot  .be  committed  of 
these  things;  lor  if  a  thief  severs  a  copper,  and  instantly  carries  it  ofij^  it  is  no 
felony  at  common  law ;  if  indeed  he  lets  it  remain  after  it  is  severed  any  time, 
then  the  lemovai  of  it  becomes  a  felony,  if  he  comes  back  and  takes  it;  and 
so  of  a  tree,  which  has  been  sometime  severed.  As  to  the  other  point,  which 
was  raised  in  Mu9$en  v.  FricBt  we  think  it  does  not  arise  here. 

Rule  abeolute.(a) 


m)  [See  2  Bun.  &  Aid.  165,  Davit  et  al,  ▼.  Jone§  et  aL  In  the  cue  of  PtII  ▼.  Skew  et  a/., 
-  Jam.  (k,  Aid.  306,  the  court  of  King* a  Bench  held,  that  in  an  action  of  treapaas,  the  plaintiff 
inigfat  recover  the  value  of  fixturee,  under  the  deacription  of  **  gooda,  chattela  and  efiecta/^ 
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The  caaes  in  the  Kin^'a  Bench  are  argued,  and  the  opmion  of  the  court  pronounced,  in 
Seijeanta'  Inn  Hall,  m  time  of  vacation ;  the  judgment  beara  date  of  the  enauing  term. 

Seconid  arreat  for  the  aame  cauae,  allowable,  where  a  judgment  in  a  former  action  haa  bee« 
reveraed  for  error. 

CopLET,  SeTJt.,  had  obtained  a  rule  nvti  to  discharge  the  defendant  out  of  the 
custody  of  the  sheriflf  of  JVoNinfcham^  on  entering  a  common  appearance, 
with  costs  to  be  paid  by  the  plaintiiis.  He  mov^  this  upon  the  ground 
that  the  pkuntifis  had  a  second  time  arrested  the  defendant  while  this  ac- 
tion was  pending  in  error  in  the  King's  Bench,  and  before  judgment  had  been 
given  thereon,  or  the  action  discontinued. 

Besif  Serjt.,  showed  cause,  upon  an  affidavit  that  before  the  second  arrest 
judgment  had  been  given  in  error  by  the  court  of  King's  Bench,  sitting  at 
Seijeants'  Inn,  before  Michaelmas  term,  1816,  whereby  they  reversed  the 
judgment  of  the  court  below,  and  the  plaintifis  had  commenced  a  new  action. 
The  doctrine  that  a  defendant  is  not  to  be  twice  arrested  for  the  same  cause  of 
action,  is  exploded,  unless  in  the  case  where  the  second  arrest  n  vexatious. 

Copley^  in  support  of  his  rule,  referred  to  his  affidavit,  which  stated  that  the 
judgment  of  reversal  was  not  given  till  the  I2th  of  November,  in  term  time, 
wh^h  was  after  the  arrest. 

GiBBs,  C.  J.  One  sees  plainly  what  the  &ct  is;  the  case  was  argued  in 
Serjeants'  Inn  Hall,  where  the  court  sometimes  intimate  an  opinion,  when  they 
have  a  atzong  one;  but  they  cannot  pronounce  judgment  there. 

Rule  absolute,  but  without  costs. 

V3I..  n.  41 
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•GILL  and  Another  v.  DUNLOP.  [♦IQS 

[2  Marah.  440,  S.  C] 

The  statute  42  G.  3,  c.  77,  made  it  le^al  for  British  ships  to  trade  to  the  western  coast  of  South 
America,  without  license  from  the  South  Sea  Company,  although  they  in  no  degree 
resorted  thither  for  the  purpose  of  fishinff. 

The  statute  45  G.  3,  c.  34,  made  it  lawful,  during  the  war^  for  British  subjects  to  employ 
the  ships  of  states  in  amity,  under  a  license  from  the  king  m  council,  to  bring  goods,  under 
certain  restrictions,  from  the  western  coast  of  South  America,  that  being  a  coast  from  which 
British  built  ships  might  import  such  goods. 

^[Reversed  on  error,  1  B.  &  A.  334.] 

This  was  an  action  on  a  policy  of  assurance,  dated  2M  May,  1809,  at 
and  from  Lima  or  any  other  port  of  South  America,  to  any  port  in  Great  Britain, 
!by  the  ships  Bons  Irmaos  or  Triumfo  Americano,  both  or  either.  By  a  memo- 
randum endorsed,  the  insurance  was  declared  to  be  upon  goods,  dollars,  buUion, 
both  or  either,  agamst  all  risks  whatever,  British  condemnation  for  illicit  trade, 
and  Spanish  condemnation  and  charges  of  claiming  in  her  port  or  ports  of 
loading  in  South  America,  excepted.  And  by  a  second  memorandum,  it  was 
agreed,  that  the  vessels  might  touch  at,  discharge,  and  take  in  goods  at  Cadiz, 
without  beinff  deemed  a  deviation.  The  declaration  averred  that  on  10th 
April,  1809,  divere  goods,  dollara,  and  specie,  were  shipped  at  Lima,  on  board 
the  Bons  Irmaos,  to  be  carried  on  the  voyage  mentioned  in  the  policy,  and 
proceeded  to  aver  the  interest  in  the  plaintiffs,  and  a  loss  by  capture  and 
detention  within  the  harbour  of  Cadiz,  by  certain  persons  acting  under  the 
command  and  authority  of  the  government  of  Spain.  The  second  count  averred 
the  loss  to  have  been  by  capture  and  detention  within  the  harbour  of  Cadiz,  by 
certain  peraons  unknown  to  the  plaintiffs.  There  were  also  counts  for  mo* 
ney  paid,  money  had  and  received,  and  on  an  account  stated,  the  defendant 
pleaded  the  general  issue.  The  cause  was  a  second  time  tried  at  the  sitting 
at  Guildhall,  after  Hilary  term,  1816,  before  Gibbs,  C.  J.,  when  a  verdict  was 
found  for  the  plaintiff*,  subject  to  a  case,  with  liberty  for  either  party  to  turn 
it  into  a  special  verdict.  The  case  in  substance  stated,  that  the  policy  was 
subscribed  by  the  defendant  on  2dd  May,  1908.  On  30th  March,  1807,  a 
license  was  granted  by  his  majesty  in  council  toMessra.  Thomas  O'Gorman,  and 
other  British  merchants,  authorizing  them  to  expoit  hence  to  the  "^Spanish  r«|at 
colonies  in  South  America,  on  board  the  Portuguese  vessel,  the  Bons  ^ 
Irmaos,  and  four  other  neutral  vessels,  British  manufactures  and  produce,  to 
proceed  to  Lisbon,  to  take  in  quicksilver  and  other  articles,  and  from  thence  to 
proceed  to  some  of  the  Spanish  ports  in  South  America ;  and  further  permitting 
T.  O'Gorman  or  his  agents,  or  the  bearers  of  his  bills  of  lading,  in  return  for 
the  goods  so  to  be  exported,  to  import  by  the  same  vessels  to  any  port  of  the 
United  Kingdom,  such  quantity  of  the  produce  of  the  Spanish  colonies,  and 
bullion,  as  might  be  specified  in  their  bills  of  lading,  to  whomsoever  such 
•property  might  belong,  and  notwithstanding  all  the  documents  accompanying 
such  returns  should  represent  the  same  to  be  destined  to  a  neutral  or  hostile 
port.  That  license  was  to  continue  in  force  for  twenty-four  months :  and  by 
a  subsequent  order  in  council,  and  license,  both  dated  ^th  March,  ISO^,  the 
duration  of  the  former  license  was  prolonged  for  one  year.  Under  the  authority 
cf  these  licenses,  the  plaintiffs,  who  were  British  merchants,  exported  to  Lima 
in  South  America,  on  board  the  Portuguese  vessel,  the  Bons  Irmaos,  a  quantity 
of  British  manufactures :  the  ship  sailed  from  London  on  her  outward  voyage 
on  Uth  September,  1807,  and  arrived  at  Callao,  the  port  of  Lima,  in  December, 
1808,  where  her  outward  cargo  was  landed  and  sold.  In  March,  1809,  returns 
of  the  goods  so  previously  exported,  and  consisting  of  the  goods  and  bullion 
insured,  which  were  bark,  the  produce  of  the  Spanish  colonies,  and  dollars, 
were  laden  on  board  the  Bons  Irmaos  at  Lima,  by  Mr.  T.  O'Gorman,  on  account 
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of  the  plaintiffs,  for  the  purpose  of  being  imported  into  the  United  Kingdom, 
and  the  bills  of  lading  for  the  same  goods  and  bullion  were  transmitted  to  and 
received  by  the  plaintiffi.  Neither  the  plaintifl^,  nor  Mr.  T.  0*Gorman  had 
any  license  from  the  South  Sea  Company,  authorizing  them  to  trade  within 
*19&1    ^^^^^  limits,  within  *which  Lima  is  situated.     In  April,  1809,  the  ship 

^  sailed  on  the  voyage  insured,  and  in  the  prosecution  of  that  voyage  was, 
in  October,  1809,  captured  and  detained  in  the  harbour  of  Cadiz,  where  her 
caigo  was  seized  by  persons  acting  under  the  government  of  Spain,  and  the 
plaintifls  thereby  sustained  a  total  loss.  Before  and  on  the  30th  March, 
1807,  when  the  license  was  granted  by  the  king  in  council,  Great  Britain 
was  in  amity  with  Portugal,  and  at  war  with  Spain,  and  continued  at  war 
with  Spain  until  the  4th  of  July,  1808,  on  which  day,  by  an  order  in  council, 
all  hostilities  between  this  kingdom  and  Spain  ceased.  The  question  for 
the  opinion  of  the  court  was,  whether,  under  these  circumstances,  the  plain- 
tiff were  entitled  to  recover:  if  they  were,  the  verdict  was  to  stand;  if 
not,  a  nonsuit  was  to  be  entered. 

Best^  Serjt.,  for  the  plaintiff,  stated  the  question  simply  to  be,  whether  it  was 
necessary,  for  legalizing  this  voyage,  that  the  importer  should  be  prepared  with 
a  license  from  the  government  only,  or  with  a  license  from  the  South  Sea  Com« 
pany  also ;  and  he  contended  that  no  South  Sea  license  was  then  necessary,  as 
at  the  time  of  performing  this  voyage,  two  acts  of  parliament,  and  a  case  pro- 
nounced in  this  court,  had  decided  this  question.  The  words  of  the  statute 
45G.d,c.  34,  are  clear,  which  are,  that  his  majesty  m  council  may  grant  b'cense 
to  any  British  subject  to  import  into  this  kingdom,  for  his  own  account,  or  for 
account  of  a  subject  of  any  state  in  amity  with  his  majesty,  from  any  country 
in  America,  belonging  to  any  foreign  European  sovereign  or  state,  any  goods, 
of  the  growth  or  produce,  whether  manufactured,  or  otherwise,  of  any  such 
*1961   ^^ui^^^y*  "^^  prohibited  to  be  used  or  consumed  in  this  *  kingdom,  in  any 

^  ship  or  vessel  belonging  to  any  state  in  amity  with  his  majesty,  and 
under  such  rules,  regulations,  restrictions,  and  securities,  as  his  majesty,  with 
the  advice  of  his  privy  council,  shall  approve,  and  subject  to  the  same  duties  as 
such  goods  and  commodities  would  be  subject  to,  if  imported  in  any  British 
built  ship  or  vessel,  and  to  the  same  rules,  regulations,  restrictions,  securities, 
penalties,  and  forfeitures  respecting  the  payment  of  the  same  ;  any  law,  custom 
or  usage  to  the  contrary  in  anywise  notwithsUinding.  This  statute  has  there- 
fore legalized  this  voyage,  provided  it  would  have  been  legal  if  performed  by  a 
British  ship ;  it  therefore  puts  neutral  ships  in  the  same  situation  as  British 
ships'  are  put  in  by  the  statute  42  G.  3,  c.  77.  Had  the  enactments  of  that 
statute  been  confined  to  its  title,  which  is  ^  An  act  to  permit  British  buik  ships 
to  carry  on  the  fisheries  in  the  Pacific  Ocean  without  license  from  the  East 
India  Company,  or  the  South  Sea  Company,"  it  certainly  would  not  have 
authorized  a  trading  voyage  without  that  license;  but  a  statute  in  the  enacting 
part  often  goes  beyond  the  title.  Here  the  enacting  clause  is,  that  any  British 
built  ship,  owned  and  navigated  according  to  law,  may  pass  through  the  strait 
of  Magellan  or  round  Cape  Horn,  to  180  degrees  of  west  longitude  from  London, 
and  may  trade  within  the  said  limits,  witnout  having  obtained  any  previous 
license,  permission,  or  authority,  for  that  purpose,  from  the  court  of  directors  ot 
the  East  India  Company,  or  from  the  Grovernor  and  Company  of  Merchants  ot 
Great  Britain  trading  to  the  South  Seas,  any  thing  in  any  law,  charter,  usage, 
or  custom,  to  the  contrary  in  anywise  notwithstanding:  that  this  statute  author- 
izes a  trading  voyage,  as  well  as  a  fishing  voyage,  was  ruled  in  Jacob  v.  Jansen^ 
*\W^   antd,  iii.  534.  In  the  present  case  the  *  vessel  is  a  trading  and  not  a 

•J  fishing  vessel.  It  was  argued  there,  that  the  legislature  meant  to  legalize 
a  trading  by  Shing  vessels  only,  but  the  court  held  that  the  act  authorized  ships 
sailing  either  for  the  sole  purpose  of  trade,  or  for  the  sole  purpose  of  fishing. 
A  rule  for  the  construction  of  statutes  is,  that  where  a  statute  is  mad  ?  for  the 
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adnmcement  of  trade,  die  hrgeni  construction  shall  be  adopted.  Since,  theo, 
this  adventure  would  be  legal  if  peiformed  in  a  British  ship,  the  only  questioa 
is,  whether  this  Portuguese  vessel,  being  then  the  ship  of  a  state  in  amity,  be 
aot  put  on  the  same  footing  as  a  British  ship.  The  statute  of  46  G.  3  passed 
in  time  of  war,  when  the  ships  and  mariners  of  this  country  were  not  sufficient 
for  the  purposes  of  trade  and  war  which  this  country  then  wanted.  To  induce 
foreign  crews  and  vessels  to  aid  us  in  our  trade,  it  was  necessary  to  pot  them 
on  the  same  footing  as  our  own.  It  was  the  object  of  the  legislature  in  this 
statute  to  efiect  that,  which  they  do,  even  at  the  price  of  equaiizing  the  duties 
with  British  ships,  a  course  not  usuaily  taken  with  respect  to  foreign  ships. 
It  was  said  on  a  former  argument,  that  it  was  impossiUe  so  to  construe  this  act, 
because  the  statute  56  G.  8,  c.  67,  which  gets  rid  of  the  monopoly  of  the  South 
Sea  Company  altogether,  does  not  notice  this  statute.  The  reason  why  it  is 
not  noticed  is,  that  this  statute  expired  six  months  after  the  expiration  of  the 
war ;  that  was  a  statute  made  in,  and  providing  for  the  time  of  peace,  and  there- 
fore it  needed  not  to  notice  the  expiring  statute.  The  largest  possible  con- 
struction must  be  given  to  this  act,  that  the  country  might  avail  itself  of  the 
advantage  of  foreign  crews.  Both  these  statutes  are  in  pari  maierid  c  the  con- 
struction of  the  one  must  therefore  be  called  in  aid  of  the  other. 

^MarahaU^  Serjt.,  contrd.  The  object  of  the  statute  46 G.  3,  c.  34,  rt^tng 
merely  is  to  enable  the  king  to  dispense  with  the  navigation  act  as  to  ^ 
neutral  vessels.  The  king's  license  could  not  enable  a  foreign  ship  to  do  that 
which  a  British  ship  could  not  do.  A  British  ship  would  have  required  a  license 
to  trade  with  the  enemy's  colonies,  and  also  a  license  from  the  South  Sea 
Company.  That  is  not  dispensed  with  by  the  suitute  42  G.  3,  c.  77.  The 
title  of  that  act  is,  **  An  act  to  permit  British  built  ships  to  carry  on  the  fisheries 
in  the  Pacific  ocean,  without  license  from  the  East  India  Company*  or  the 
South  Sea  Company."  And  the  preamble  recites  that  **  it  may  tend  to  increase 
the  Navigation  and  Jiaherits  (no  more)  ^  his  majesty's  subjects,  if  the 
restrictions  now  subsisting  with  regard  to  ships  and  vessels  navigating  in  the 
Pacific  ocean,  between  Cape  Horn  and  ISO  degrees  of  west  longitude,  from 
London,  should  be  removed ;  it  therefore  proceeds  to  enact,  that  it  shall  be 
lawful  for  British  built  ships,  owned  and  navigated  according  to  law,  to  pass 
through  the  Straits  of  Magellan,  or  round  Cape  Horn  to  180  degiees  of  west 
longitude,  and  to  trade  within  the  said  limits.  A  sound  rule  of  construction  of 
a  statute,  \%^  that  the  intention  of  the  legislature  may  be  gathered  from  the  title 
and  the  preamble.  The  sort  of  trading  contemplated,  was  merely  such  a 
trading  as  was  subservient  to  the  fisheries.  If  the  statute  46  G.  3  had  repealed 
the  South  Sea  Company's  charter,  the  statute  47  G.  3,  sess.  1,  c.  23,  repealing 
their  monopoly  as  to  such  parts  of  America  as  should  be  belonging  to  his 
majesty,  from  the  Aranoco  on  the  east,  round  Terra  del  Fuego  to  the  northern- 
most part  of  America  on  the  west,  would  have  been  snper^uous.  By  a  statute 
66  G.  3,  c.  67,  s.  %  the  exclusive  rights  of  the  South  Sea  Company  are  pur^ 
chased  for  *ever,  at  a  large  price,  610,464/.  3s.  M,  three  per  cent,  r^igo 
stock.  Why  should  this  sum  be  given  then,  if  the  nation  had  before  ^ 
broken  through  their  monopoly  ?  It  would  have  been  a  most  improvident  grant 
of  public  money.  /aco6  v.  Jansen  is  not  fairly  cited.  Mansfibld,  C.  J.,  was 
startled  at  the  consequence  which  would  follow  from  the  construction  there 
contended  for,  and  his  firat  impression  was  the  sounder  judgment.  The  judg- 
ment ultimately  amounts  to  this,  that  a  ship  may  go  to  trade,  or  go  to  fish,  but 
not  for  both  purposes. 

Best^  in  reply.  It  is  unnecessary  for  the  plaintiff  to  support  the  justice  of  the 
first  act,  or  the  prudence  of  the  bargain  on  the  second  act ;  the  first  was  an 
act  for  a  temporary  purpose,  namely*  to  meet  the  exigencies  of  the  war,  and 
we  must  intend  that  the  company  did  not  wish  to  exact,  in  a  period  of  war,  a 
pemium  for  that  which  they  were  right  in  asking  to  be  paid  for  in  time  of  peace. 
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The  statute  47  O.  3  was  an  act  made  to  apply  only  to  such  part  of  the  posses- 
sions of  the  Spanish  monarchy,  which  had  then  heen  captured  by  our  arms ;  it 
was  by  an  accident*  ineffectual  even  for  that.  The  55  G.  8  relates  to  a  time  of 
peace,  and  to  the  Eastern  coasts.  F/en  the  preamble  does  not  confine  the 
object  of  the  act  to  the  fisheries  only,  the  words  are  the  navigation  and 
fisheries :  if  the  legislature  meant  the  fisheries  only,  it  would  have  been 
sufficient  so  to  have  recited  it.  But  they  say  the  navigation^  which  is  equally 
exercised  for  the  purposes  of  war,  trade,  or  fishing.  It  was  designed  to  improve 
every  branch  of  our  foreign  commerce.  It  is  unnecessary  to  enable  a  vessel  to 
trade  for  the  purpose  ot  supplying  her  with  repairs  or  provisions ;  if  she 
touches  and  takes  provisions  or  timber  for  repairs,  that  would  be  no  trading. 
moQffi  The  judgment  in  Jacob  v.  Jans^n  does  not  decide  that  ^a  ship  must  either 

•J  solely  trade,  or  solely  fish,  and  that  she  cannot  do  both  :  neither  is  it  to 
be  concluded,  that  the  first  opinion  of  Mansfield,  C.  J.,  was,  that  the  statute  did 
not  dispense  with  a  license,  because  he  pauses,  and  states  what  would  be  the 
consequence  of  the  decision :  he  was  right  in  stating  that  such  would  be  the 
consequence.  This  act,  42  G.  3,  was  brought  into  parliament  by  Mr.  Jacob,  a 
merchant,  who  himself  sent  the  first  ship,  after  the  act  passed,  on  the  adventure 
on  which  that  action  of  Jacob  v.  Janaen  arose.  The  larger  and  more  liberal 
construction  must  be  adopted. 

GiBBS,  C.  J.  This  is  an  action  on  a  policy  of  insurance  on  the  ship  Bons 
Innaos,  a  Portuguese  ship,  at  and  from  Lima,  or  any  other  port  of  South 
America,  to  any  port  or  ports  of  Great  Britain,  with  liberty  to  touch,  &c.  The 
vessel  sailed  oh  the  voyage,  and  was  seized  in  the  port  of  Cadiz,  and  this  action 
is  brought  to  recover  that  loss.  For  the  defendant,  it  is  insisted  that  the  plaintiff" 
cannot  recover,  inasmuch  as  the  voyage  insured  was  illegal,  on  the  statute 
9  Anne,  c.  21,  s.  47.  Which  gives  the  South  Sea  Company  the  exclusive 
privilege  of  trading  within  certain  limits,  within  which  Lima  is  situate ;  and 
if  the  voyage  be  unlawful,  it  is  truly  said,  the  insurance  was  unlawful,  and  the 
plaintiff*  cannot  recover.  For  the  plaintiff*  it  is  said,  that  the  statute  42  G.  8, 
assisted  by  the  statute  45  G.  3,  removes  that  objection.  On  the  first  trial 
reference  was  made  to  the  act  45  G.  3  only  ;  and  I  should  still  think,  as  then 
I  did,  that  the  act  45  G.  8,  standing  alone,  would  not  remove  the  objection.  But 
on  a  motion  for  a  new  trial,  my  brother  Lens  urged,  that  the  argument  on  the 
45  G.  8  was  mainly  supported  by  the  statute  42  G.  8,  and  the  argument  then 
_^|-.  stood  thus ;  by  the  statute  0  Anne,  for  any  ^British  ship  to  trade  to  this 

•^  port,  is  unlawful ;  by  the  42  G.  8,  any  British  ship  for  fishing  or  trad- 
ing may  pass  the  Straits  of  Magellan,  or  double  Cape  Horn,  and  go  to  180 
degrees  of  west  longitude.  Then  it  is  said,  this  port  of  Lima  is  within  that 
longitude,  and  for  a  British  ship  t6  trade  thither  would  therefore  be  kwful ;  and 
it  is  next  said,  that  the  45  Geo.  3  enables  the  kin^  to  license  any  ship  of  a 
state  in  amity  to  perform  any  voyage  which  a  British  ship  mav  perform.  T 
see  no  answer  to  that  argument,  if,  under  the  act  42  G.  8,  a  Bntish  ship  may 
perform  such  voyage.  The  counsel  for  the  defendant  has  strongly  urged  that 
that  act  does  not  legalize  a  mere  trading  voyage,  but  onlv  a  fishmg  voyaee ; 
and  that  this  present  adventure  does  not  fall  within  that  description.  It  is  a 
sufficient  answer  to  say,  that  the  same  argument  was  urged,  and  fully  con- 
sidered,  in  the  case  of  Jacob  v.  Janaen,  and  that  the  delil^rate  judgment  of 
the  court  was,  that  the  statute  extended,  as  well  to  a  trading  as  to  a  fishing 
voyage ;  and  that  so  only  could  they  ^ive  a  reasonable  construction  to  the  act. 
The  judgment  of  Mansfield,  C.  J.,  has  been  attacked,  firet,  on  the  ground 
that  his  firat  impression  was  to  doubt ;  2dly,  upon  the  ground,  that  the  judg- 
ment which  he  pronounced  is  so  absurd  that  it  cannot  be  followed  up,  because 
be  is  supposed  to  have  holden  that  it  must  be  either  solely  a  fishing,  or  solely 
a  trading  voyage.  As  to  the  first  objection,  I  do  not  read  those  doubts  expressed 
IB  the  report ;  but  if  there  had  been  such,  I  should  have  said,  as  I  before 
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observed,  that  they  had  better  have  been  omitted :  that  the  only  part  of  a  report 
^rhich  is  worth  attending  to,  is  the  deliberate  judgment  of  the  court  pnv 
Aounced  on  consideration.  Neither  do  I  see  any  ground  for  the  second  objec- 
tion to  the  judgment.  This  arises  from  the  counsel  for  the  defendant  taking 
the  judgment  without  the  subject-matter  to  which  it  applies.  It  had  been 
argued  *that  the  statute  was  applicable  only  to  a  trading  by  a  fishing  rM^n 
ship ;  and  in  answer  thereto,  the  Chief  Justice  says,  it  applies  either  ^ 
to  a  wholly  trading,  or  to  a  wholly  fishing  voyage.  There  is  no  ground  to 
assert,  either  that  his  lordship  meant  to  say,  that  the  statute  did  not  apply  to 
a  voyage  for  the  mixed  purpose  of  fishing  and  trading,  or  that  he  is  so  reponed. 
It  is  urged  that  the  42  Q.  8  rendered  the  statutes  of  the  47th  and  55th  G.  3 
unnecessary.  But  that  is  not  correct.  The  42  G.  3  removed  only  a  part  of 
the  South  Sea  Company*s  monopoly,  namely,  along  the  west  coast  of  South 
America,  and  left  something  to  be  purchased  by  the  legislature,  which  had  not 
been  destroyed  by  the  42  G.  3,  namely,  the  freedom  of  trade  on  the  eastern 
coast,  which  remained  to  be  bought  up  under  the  55  G.  3.  I  am  of  opinion, 
therefore,  that  the  42  G.  3  does  authorize  both  the  trading  and  the  fishing, 
either  jointly,  or  severally ;  and  I  found  that  opinion  not  merely  on  the  case  of 
Jacob  V.  Jansen^  but  on  the  words  of  the  statute  also.  It  has  not  been  argued 
by  the  counsel  for  the  defendant  that  the  45  G.  3  will  not  entitle  a  ship  of 
Portugal  to  the  same  privileges  as  the  42  G.  3  gives  to  British  ships ;  nor 
would  the  words  of  that  statute  permit  a  question  to  be  raised  on  it.  I  there- 
fore  am  of  opinion  that  the  plaintiff  is  entitled  to  recover. 

Dallas,  J.  If  this  were  a  new  question,  it  might  be  contended  with  some 
propriety,  that  the  trading  was  to  be  confined  to  a  trading  subservient  to  the 
purposes  of  fishing ;  but  though  the  preamble  is  called  the  key  of  the  act,  yev 
on  perusing  the  enacting  clausj,  I  see  with  sufficient  clearness,  that  it  applies 
to  trading  as  well  as  to  fishing ;  for,  as  to  the  argument  that  trading  means  the 
buying  provisions  and  other  like  matters,  they  are  necessary  for  fishing,  and 
therefore  are  part  of  the  license  to  fish.  The  trading  here  spoken  r«o(M 
of  must  mean  ^something  more.  But  it  is  not  a  new  question,  and  I  L 
fully  subscribe  to  the  authority  of  Jacob  v.  Jansen, 

rARK,  J.  To  say  that  the  trading  is  to  be  a  trading  subservient  to  the  pur- 
poses of  fishing,  is  to  add  a  comment  to  the  act,  much  longer  than  the  act  itself. 
If  there  ever  were  any  doubt  on  the  point,  the  case  of  Jacob  v.  Jansen  has 
removed  it ;  it  is  said  by  the  counsel  for  the  defendant,  that  the  subject  may 
do  the  one,  or  the  other,  but  not  both.  The  late  Chief  Justice  never  meant  to 
say,  (nor  is  it  expressed  in  the  report  of  the  judgment,  which,  though  short,  is 
very  clear,)  that  he  doubted  whether  both  objects  might  be  combined.  I  there- 
fore concur  with  my  Lord  Chief  Justice  and  my  Brother  Dallas,  that  the 
judgment  inust  be  for  the  plaintifiT. 

BuRROUGH,  J.  If  this  were  not  a  perfectly  clear  case,  or  if  I  saw  any  reason 
to  difiler  in  any  one  point  from  the  judgment  in  Jacob  y.  Jansen^  I  should 
express  my  opinion  more  at  large ;  but  inasmuch  as  I  fully  coincide  with  the 
deliberate  judgment  of  the  court  in  that  case,  I  need  say  nothing  more  on  that 
subject.  As  to  the  other  question,  whether  the  45  Geo.  3  makes  the  former 
act  apphcable  to  this  case,  that  question  is  equally  clear ;  and  there  must  there- 
fore be  Judgment  for  the  plaintifiT. 

Marshall^  Serjt.,  on  a  subsequent  day,  stated  the  defendant's  election  to  turn 
the  special  case  into  a  special  verdict,  and  he  prayed  to  make  it  a  specia 
verdict  of  the  same  term,  that  a  writ  of  error  might  be  immediately  brought. 

GiBBS,  C.  J.     The  couit  wish  a  circumstance  to  be  adverted  to,  and  its 
efifect  on  this  record  to  be  considered,  *which  was  not  adverted  to  at  rc204 
the  bar  upon  the  argument.     The  statute  45  G.  3  legalizes  only  an  ^  ^ 
adventure  to  the  western  coast  of  South  America.     The  policy  is  from  Li  j 
or  any  other  port  or  ports  on  the  coast  of  South  America.    Those  termt  ii 
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the  policy  compiehend  a  ship  which  should  sail  from  the  eastern  coast  of  Soath 
America ;  it  is  a  question,  whether,  inasmuch  as  she  would  not  in  that  case  he 
jnrotected  by  those  statutes,  the  policy  be  not  an  illegal  contract.  It  is  stated 
on  the  case,  that  the  ship  sailed  from  Lima ;  and  there  is  no  objection  whatso- 
CTer  to  the  voyage  which  she  did  perform,  or  to  the  voyage  which  it  was  in- 
tended she  should  perform.  But  upon  that  point,  we  think  the  case  ought  to 
be  argued  again,  before  we  give  consen\  to  its  being  turned  into  a  special 
verdict. 

The  case  was  not  again  argued,  but  this  day,  upon  the  motion  of  Beat,  th^ 
special  verdict  was  set  down  for  judgment  pro  forma,  that  it  might  go  to  the 
court  of  error.  Judgment  for  the  plaintiff.(a) 

The  case  was  again  called  on  for  further  argument  on  a  former  day  in  this 
term,  (6)  when  it  was  stated  from  the  bench,  that  an  answer  had  occurred  to 
the  objection  last  taken  by  the  court,  viz.,  that  although  the  policy  might  com- 
prehend certain  voyages  which  could  not  be  performed  without  the  license  of 
the  South  Sea  Company,  yet,  there  was  nothing  to  show,  that  if  the  assured 
had  wanted  to  pursue  such  a  voyage,  they  would  not  have  obtained  such  a 
license.  It  had  been  decided  in  this  court  (c)  that  where  a  policy  covered 
Mngr\  ^^0  descriptions  of  voyage  in  the  alternative,  the  one  lawful,  without  a 
^  Ucense,  the  other  capable  of  being  rendered  lawful  by  obtaining  a 
license,  and  the  lawful  voyage  was  performed,  the  court  held  that  they  would 
presume  that  a  license  for  the  other  voyage  would  have  been  obtained,  if  that 
voyage  had  been  elected. 

(a)  [This  judgment  was  reversed  in  the  King's  Bench,  1  Bam.  &,  Aid.  334.] 
ih)  In  the  absence  of  the  reporter,  who  was  attending  elsewhere  on  a  melancholy  duty : 
but  full  reliance  may  be  placed  on  the  accuracy  of  the  very  learned  person,  on  whose  autho- 
rity this  is  stated. 

(e)  See  Sewdl  ▼.  The  Royal  Exdiange  Anurance  Company,  ante,  iv.  856,  and  Hainea  ▼. 
BuBkt  antd,  ▼.  527.  In  the  last  case  it  was  held,  that  even  where  a  contract  was  efTected  in 
terms  so  large  as  to  comprehend  a  legal,  and  an  illegal  voyage  not  capable  of  being  legalized 
by  any  license,  yet,  if  the  legal  voyage  only  was  contemplated  and  pursued,  the  largeness  of 
the  terms  of  the  contract  should  not  avoid  it. 


HANCOCK  V.  WINTER. 

[2  Marsh.  502,  S.  C] 

The  words,  "She  is  a  great  thief;  she  ought  to  have  been  transported,*'  are  not  in  sub 
stance  proved  by  evi<Mnce  of  the  words  **she  is  a  damned  bad  one;  she  ought  to  hava 
been  truisported."  The  words  "she  ought  to  have  been  transported,"  expressing  only 
the  opinion  of  the  speaker,  are  not  of  themselves  actionable. 

At  least,  unless  connected  by  innuendo  with  a  colloquium  of  felony.    By  Burrough,  J. 

This  was  an  action  on  the  case  for  defamation :  the  words  imputed  to  the 
defendant  by  the  second  count  of  the  declaration  were,  **  Hancock's  wife  is  a 
great  thief,  and  ought  to  have  been  transported  seven  years  ago."  Upon  the 
trial  of  the  cause,  at  the  York  Lammas  Assizes,  1816,  before  Wood,  6.,  the 
words  proved  were,  ^  Hancock's  wife  is  a  damned  bad  one ;  she  ouffht  to  have  i 
been  transported  seven  years  ago."  Wood,  B.,  thought  that  in  these  words 
the  second  count  was  substantially  proved,  and  the  jury  found  a  verdict  for  the 
phuntiff. 

Huttock^  Seijt.,  in  this  term  obtained  a  rule  nisi  to  set  aside  the  verdict  and 
enter  a  nonsuit,  on  the  ground  that  the  evidence  showed  a  fatal  variance. 

Copley,  Serjt.,  now  showed  cause.  He  urged  that  the  words  were  in  sub- 
stance proved,  and  it  was  unnecessary  to  prove  the  precise  words.  Neither 
was  it  necessary  that  all  the  words  alleged  should  be  proved  :  it  sufficed  if  any 
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words  were  proved  on  which  an  action  could  be  ^maintained ;  and  the  pmw^ 
words,  "  she  ought  to  have  been  transported  seven  years  ago,*^  were  L  ^^ 
actionable.  DonU  castj  Cro.  £1.  62, ''  If  you  had  your  deserts,  you  would 
have  been  banged  seven  years  a^."     These  words  were  held  actionable. 

GiBBs,  C.  J.  This  is  a  question  whether  the  words  alleged  are  proved. 
The  words  alleged  imply  theft.  The  words  proved  are,  that  in  the  opinion  of 
the  speaker  the  person  mentioned  ought  to  be  transported,  but  the  defendant 
may  think  that  the  other  ought  to  be  transported  for  acts  which  are  not  the 
ofience  of  theft.  Therefore  the  words  do  not  necessarily  infer  the  commission 
of  that  crime. 

BuRRouoH,  J.  The  case  in  Croke  was  not  on  a  question  of  variance  :  that 
makes  all  the  difference.  If  this  declaration  had  stated  that  there  was  a  con- 
versation about  a  theft,  and  a  felony,  and  that  the  defendant  spoke  these  words, 
with  an  innuendo  that  he  intended  she  had  been  guilty  of  the  felony,  it  might 
suffice ;  but  this  declaration  is  not  so.  The  contrary  decisions,  too,  are  the 
latest,  and  in  one  of  the  late  cases,  the  court  observe  that  it  is  only  the  opinion 
of  the  speaker. 


THOMAS  V.  PEMBERTON  and  KITTRIDGE. 

If  the  assigrnees  of  a  bankrupt  intermeddle  with  and  assume  the  management  of  a  farm,  this 
is  a  sufficient  election  to  take  to  the  term,  and  makes  them  liable  to  the  landlord,  in  con- 
sideration of  their  tenancy,  for  all  mismanagement 

This  was  an  action  of  assumpsit  for  the  mismanagement  of  a  farm,  by  car- 
rying off  the  stra;?  and  manure,  and  the  plaintiff  averred  that  the  defendants 
*were  tenants  of  the  farm  to  the  plaintiff,  and  in  consideration  thereof  r-Myj 
undertook  to  treat  it  in  a  husband  like  manner.  The  cause  was  tried  ^ 
before  Richards,  B.,  at  the  Stafford  Summer  Assizes,  1816,  when  the  facts 
appeared  to  be,  that  the  plaintiff  had  let  the  land  to  Scarratt,  who  had  since 
become  a  bankrupt,  and  the  defendants  were  the  assignees  under  his  com- 
mission. That  the  acts  of  mismanagement  complained  of  had  been  committed, 
was  clearly  proved,  and  the  only  question  was,  whether  the  defendants  were 
liable ;  which  turned  on  the  fact,  whether  they  had  elected  to  take  to  the  bank- 
rupt's interest  in  the  farm.  It  was  proved  that  at  a  meeting  between  the 
plaintiff,  his  agent,  and  the  two  defendants,  and  their  solicitor ;  the  plaintiff 
stated  the  object  of  the  meeting  to  be,  to  ascertain  whether  the  defendants 
would  take  to  the  bankrupt's  interest  in  the  premises.  The  defendant  Pem- 
berton  said,  it  was  a  very  materia]  question  for  them,  and  would  reqnire  con» 
■ideration  before  they  could  determine ;  they  would  give  an  answer  on  the 
following  Thursday,  on  which  day  Pemberton  alone  came,  and  said  they  mast 
hold  the  premises  until  the  Lady-day  following,  (the  period  of  the  year  from 
which  the  term  was  computed.)  The  plaintiff  caused  Scarratt  and  both  de- 
fendants to  be  served  on  the  22d  September,  with  a  notice  to  quit  at  the  ensu- 
ing Lady-day:  when  Ki^tridge  received  it,  he  said,  '*It  is  what  I  expected." 
Evidence  was  given  that  Pemberton,  who  lived  near  the  spot,  frequently,  and 
Kittridge,  in  some  instances,  had  given  orders  to  workmen  on  the  farm ;  they 
were  solicitous  that  the  plaintiff  should  accept  Scarratt  as  tenant,  but  he  refused 
80  to  do.  They  continued  in  possession  of  the  farm  till  LadyTday,  when  they 
Quitted.  The  defendant  Kittridge,  on  a  subsequent  occasion,  said,  that  he  bad 
found  Scarratt  on  the  farm,  and  had  left  him  there.  On  another  occasion  be 
said,  *'  I  wish  I  had  never  *seen  the  farm,  nor  had  any  thing  to  do  with  rMy^ 
it.*'  For  the  defendant  it  was  contended,  that  there  was  no  evidence  ■- 
that  the  defendant  Kittridge  had  assented  to  take  to  the  farm,  and  that  if  he 
had  not,  then,  inasmuch  as  both  the  assignees  had  not  jointly  taken  to  it,  the 
allegation  that  the  defendants  were  tenants  to  the  plaintiff  failed  in  proof,  one 
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of  them  alone  not  baring  authority  or  interest  so  to  do ;  and  the  plaintifT  could 
not  recoTer.  The  jury  found  that  Kittridge  had  never  elected  to  take  to  the 
farm,  and  gave  their  verdict  for  the  defendants. 

Copley^  Serjt.,  in  this  term,  obtained  a  rule  nisi^  to  set  aside  the  verdict,  as 
contrary  to  the  evidence,  and  to  have  a  new  trial. 

Vaughan^  Serjt.,  showed  cause,  and  endeavoured  to  maintain  that  there  was 
no  evidence  against  Kittrid^,  for  that  his  acts  on  the  farm  were  all  referable  to 
the  interest  he  had  as  assignee  in  the  bankrupt's  stock,  independent  of  his 
term  in  the  land.  Further,  he  conceived,  that  the  election  to  take  to  the  farm 
could  only  be  made  and  expressed,  if  the  formalities  were  observed  which  are 
prescribed  by  the  late  statute,  4^  Q.  8,  c.  121,  s.  19. 

But  The  Court  held,  that  Kittridge*s  language,  that  he  expected  the  notice 
to  quit,  and  Peroberton's,  that  he  had  nothing  to  do  with  the  farm  but  to  pay 
the  rent,  and  Pemberton's  affirmative  answer  given  on  the  Thursday  to  the 
question  which  at  the  preceding  meeting  had  been  addressed  to  both,  (after 
which  conversation  a  very  slight  matter  would  suffice  to  bind  Kittridge,)  and 
their  keeping  possession  of  the  farm  till  Lady-day,  after  the  plaintiflf  had  de- 
cidedly refused  to  let  it  to  the  bankrupt,  as  well  as  the  acts  done  on  the  farm, 
^atycfi  which  were  not  confined  to  the  assignee's  interest  *in  the  other  chat- 
^  tels,  in  a  word,  all  the  evidence  showed,  that  as  well  Kittridge  as  Pern* 
berton  had  elected  to  take  to  the  farm,  and  they  made  the  rule       Al»olute.(a) 

Ca)  Gibbs,  C.  J.,  wu  absent  on  this  day,  in  contequenee  of  indispoaition. 


DOE  on  the  Demise  of  COLE  v.  GOLDSMITH. 

[2  Marsh.  517,  S.  C] 

Devise  to  F.  G.  and  his  assigns  for  his  life»  and  immediately  after  his  decease,  unto  the  heirs 
of  his  body  lawfully  to  be  begotten,  in  such  parts  and  shares  as  F.  0.  should,  by  will  or 
deed,  appoint ;  ana  in  default  of  such  heirs  of  tiis  body,  then  immediately  after  his  decease, 
over  to  J.  G. :  HeU,  that  F.  G.  took  an  estate-tail  by  implication. 

This  was  an  ejectment  brought  to  recover  certain  premises  in  Oxworth, 
Suffolk :  the  cause  wa^  tried  at  the  Bury  spring  assizes,  1816,  before  Wood,  B. 
A  Terdict  was  found  for  the  plaintiff,  subject  to  a  case,  the  only  material  parts 
whereof  were,  that  F.  Goldsmith  the  elder,  being  seised  in  fee  of  the  premises, 
made  his  will,  dated  12th  March,  179:),  duly  executed  and  attested  for  passing 
real  estates,  and  thereby  devised  to  F.  Goldsmith,  his  son,  all  his  lands  and 
hereditaments  whatsoever  and  wheresoever,  were  the  same  freehold,  copyhold, 
or  leasehold,  or  of  any  other  nature  or  tenure  whatsoever,  to  hold  to  him  and 
his  assigns  for  his  natural  life,  and  immediately  after  his  decease,  he  devised 
the  same  premises  unto  the  heirs  of  his  body  lawfully  to  be  begotten,  in  such 
parts,  shares,  and  proportions,  manner,  and  form,  as  Francis,  his  son,  should 
by  will  duly  executed,  or  deed  executed  in  the  presence  of  two  credible  wit- 
nesses, devise  or  appoint,  and  in  default  of  such  heirs  of  his  body  lawfully  to 
be  begotten,  then,  immediately  after  his  decease,  the  testator  devised  the  pre- 
mises to  his  son,  John  Goldsmith,  in  fee.  And  the  testator  thereby  subjected 
and  charged  his  real  estates  with  the  payment  of  certain  legacies,  in  case*  his 
personal  estate  should  not  be  sufficient,  and  thereby  gave  the  legatees  power  to 
*2101  ^^^^^  *^°^  distrain  for  the  same.  The  testator  afterwards,  on  the  21st 
^  February,  1799,  made  a  codicil  to  his  will,  whereby,  reciting  that  he 
had  by  his  will  given  all  his  estates,  as  well  real  as  personal,  to  his  son  Fran- 
cis, upon  condition  of  his  paying  thereout  the  sum  of  1(10/.  a  piece  to  the  tes- 
tator's sons,  John  and  Charles,  and  the  sum  of  60/.  a  piece  to  the  children  of 
his  late  daughter,  he  thereby  further  charged  his  said  estates,  as  well  real  aa 
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personal,  to  and  with  th*e  payment  of  certain  further  legacies,  with  the  like 
power  of  distress,  and  he  ratified  and  confirmed  his  will.  The  testator  died  in 
171^,  without  revoking  or  altering  his  will,  save  as  the  same  was  altered  hy 
his  codicil,  and  the  same  were  proved  by  Francis,  his  eldest  son  and  heir  at 
law,  who  possessed  himself  of  the  freehold  estates  thereby  devised  to  him,  and 
also  of  the  personal  estate,  (which  Was  sufficient  for  the  payment  of  his  debts 
and  legacies,)  and  paid  all  the  charges  and  legacies  mentioned  in  the  will  and 
codicil.  F.  Goldsmith,  the  son,  in  Trinity  term,  1803,  sufiered  a  common  re- 
covery of  the  estates  so  devised  to  him,  and  by  lease  and  release  of  22d  and 
2SM  June,  1806),  limited  the  same  to  himself  in  fee,  and  died  in  the  year  18K), 
leaving  the  defendant,  J.  Goldsmith,  his  brother,  named  in  the  will  of  F.  Gold- 
smith, the  elder,  his  heir  at  law,  and  having  himself  devised  the  premises  to 
the  plaintifi^s  lessor  in  fee-simple :  at  his  death  the  defendant  possessed  him.self 
of  the  premises.  The  question  for  the  court  was,  what  estate  F.  Groldsmith, 
the  younger,  took  in  the  premises  by  the  will  of  F.  Goldsmith,  the  elder,  or  by 
the  common  recovery,  or  as  heir  at  law  of  F.  Goldsmith,  the  elder?  If  the 
court  were  of  opinion  that  F.  Goldsmith,  the  younger,  at  the  time  of  his 
death,  was  only  entitled  to  a  life-estate  in  the  premises,  then  a  nonsuit  was  to 
be  entered :  if  they  were  of  opinion  that  he  was  entitled  to  an  estate  in  fee- 
simple,  then  the  verdict  for  the  lessor  of  the  plaintiff  was  to  remain. 

*This  case  was  argued  on  a  former  day,  by  Biossef,  Serjt.,  for  the  r«oii 
plaintiflT,  and  Cop/ey,  Serjt.,  for  the  defendant;  but  as  their  principal  L 
arguments  are  recapitulated  in  the  judgment  of  the  court,  it  is  unnecessary 
here  to  give  them  at  length.  Bhsset  cited  Doe  on  demise  of  Candler  v. 
iSmi7A,7  Term  Rep.  531  ;  KingY.  ^«//tV,  I  Vent.214,225;  S.C.2Lev.B8; 
Doe  on  demise  of  Davy  v,  Burnsall,  0  Term  Rep.  30 ;  and  Doe  on  demise 
of  Oilman  v.  Eivey^  4  East,  313.  Copley  referred  to  Loddington  v.  Kymt^ 
Balk.  322;  S.  C.  3  Lev.  431,  and  the  judgment  of  Lawrkncb,  J.«  in  Fierson 
V.  Vickers,  6  East,  548. 

Tlie  Court  took  time  to  consider  until  this  day,  when 

GiBBs,  C.  J.,  delivered  their  judgment.  After  stating  the  facts  of  the  case, 
80  far  as  the  devise  over  to  the  defendant,  beyond  which,  his  lordship  ob- 
served, it  was  not  necessary  to  state  more  of  the  will,  he  thus  continued :  the 
lessor  of  the  plaintiff  insists  that  F.  Goldsmith,  the  devisee,  took  by  this  de- 
vise an  estate-tail  by  implication,  and  if  so,  his  recovery  could  defeat  the  remain- 
der over,  and  then  the  plaintifTs  lessor  is  entitled  to  recover.  It  is  insisted  for 
the  plaintifi*,  first,  that  this  is  an  estate-tail  by  implication ;  secondly,  if  it  be 
not  such,  yet  that  F.  Goldsmith,  the  son,  as  heir  at  law  of  the  devisor,  would 
be  entitled  to  the  fee-simple,  by  the  destruction  of  the  contingent  estates;  fo* 
if  this  devise  do  not  create  an  estate-tail,  the  plaintifTs  counsel  contends  thtf 
it  creates  an  estate  to  F.  Goldsmith,  the  younger,  for  life,  with  a  contingent 
estate  in  remainder  to  his  issue,  and  a  contingent  estate  in  remainder  limited 
over  to  John  Groldsmith  :  that  is  the  argument.  On  the  other  hand,  it  is  in- 
sisted, that  ^Francis  Goldsmith  takes  only  an  estate  for  life;  that  the  r^a\2 
words  **  heirs  of  his  body,**  are  not  words  of  succession,  but  are  to  be  ^ 
construed  to  mean  children ;  that  they  also  take  only  estates  for  life,  because 
no  words  of  inheritance  follow  the  estates  devised  to  them ;  that  the  remainder 
over  to  John  Goldsmith  is,  therefore,  a  good  vested  remainder,  which  was  to 
open  and  let  in  the  contingent  remainder  to  the  children  of  F.  Goldsmith,  if 
any  such  should  ever  be  born.  As  to  that  proposition  which  is  first  contended 
by  the  counsel  for  the  plaintiff,  that  this  is  an  estate-tail  by  implication,  he 
relies  on  the  words  **and  in  default  of  such  heirs  of  the  body  of  F.  Goldsmith, 
then,  immediately  after  his  decease,  over  to  J.  Goldsmith,'*  and  contends  that 
these  words  mean  that  the  estate  is  to  go  over  upon  an  indefinite  failure  of  issue 
of  F.  Goldsmith.  The  defendant's  counsel  answers,  that  this  would  be  thf 
•ffect  of  the  words*  if  the  words  *'  heirs  of  the  body"  had  their  usual  sigoifi 
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cation  in  this  place,  but  that  here  the  words  '*  heirs  of  the  body'*  mean  chil* 
dren  of  F.  Goldsmith,  the  younger;  for  that  when  he  devises  to  the  heirs  of 
the  body  of  F.  Goldsmith  in  such  shares  as  the  tenant  for  life  shall  appoint, 
that  is  a  gift  to  persons  who  must  be  t#i  esse^  when  F.  Goldsmith  was  to  appoint 
to  them ;  that  the  defauh  of  such  issue  must  therefore  be  a  default  of  such 
persons,  who  can  only  be  the  children ;  and  that  the  testator  by  this  expression* 
therefore,  manifestly  means  to  refer  to  the  same  persons  who  were  to  take  as 
tenants  in  common  under  the  appointment,  not  to  the  heirs  of  the  body  of  the 
first  taker  in  the  ordinary  legal  sense.  There  certainly  is  much  obscurity  in 
this  will ;  and  if  we  were  compelled  to  conjecture  what  the  testator  meant» 
possibly  we  should  not  wholly  succeed.  But  it  is  an  established  rule,  that 
where  a  general  intent  appears,  any  particular  intent  which  appears,  however 
•21^1  *^'***''^y  expressed,  shall  never  take  effect  where  it  is  inconsistent  *with 
J  the  general  intent.  And,  I  confess,  it  seems  to  me  clearly  to  be  the 
testator's  general  intent,  that  the  estate  should  never  go  over  to  John  Goldsmith, 
till  all  the  heirs  of  the  body  of  F.  Goldsmith  were  extinct.  I  do  not  think  the 
testator  had  a  clear  understanding  of  the  meaning  of  the  words  **  heirs  of  his 
body,"  nor  did  he,  perhaps,  know  whether  he  meant  heirs  feniale  as  well  as 
heirs  male.  I  therefore  must  take  the  words  according  to  their  legal  significa- 
tion ;  but  I  think  it  is  clear,  that  he  never  meant  that  the  estate  should  go  over, 
until  those  heirs  of  the  body  of  Francis  were  extinct.  Several  cases  were 
cited :  Doe  on  demise  of  Chandler  v.  Smifhj  Doe  on  demise  of  Cock  v.  Cooper^ 
and  Pierson  v.  Vtckers,  If  it  were  necessary  to  cite  cases,  most  of  those  cases 
support  the  principle  on  which  we  now  proceed  ;  and  the  facts  of  this  case  are 
fully  as  strong  as  of  those.  We  are  of  opinion,  therefore,  that  an  estate-tail  by 
implication  does  arise  in  this  case,  and,  consequently,  that  the  recovery  was 
well  sufi!ered,  and  that  the  judgment  must  be  For  the  plaintiflT. 


STRUTT  V.  ROGERS. 

P  Marsh.  524,  S.  C] 

A  general  reference  of  all  disputes,  difierences,  and  demands  between  the  plaintiff  and 
defendant  in  an  action,  does  not  confer  on  the  arbitrator  power  to  award  the  costs  of  the 
reference. 

If  the  party  in  whose  favour  an  award  is  made,  demand  more  than  is  due  to  him,  he  cannot 
have  an  attachment  for  the  non-payment  on  that  occasion  of  the  sum  which  is  due. 

Pell,  Serjt.,  had  on  a  former  day  obtained  a  rule  niai  for  an  attachment 
against  the  defendant  for  non-performance  of  an  award,  in  not  paying  the  sum 
thereby  directed  to  be  paid  by  the  defendant,  under  the  following  circumstances. 
An  action  had  been  commenced  on  a  bond  given  by  the  defendant  to  indemnify 
*^141  ^  V^™^  against  the  maintenance  of  a  bastard  child,  and  *^an  action  had 
-I  been  commenced  thereon,  which  being  ripe  for  trial,  it  was  agreed  to 
refer,  and  the  parties  entered  into  bonds  of  submission,  which  were  made  a 
rule  of  court ;  and  the  rule  recited  that  an  action  had  been  commenced  by  the 
plaintifif  against  the  defendant ;  it  stated  the  grounds  of  the  action,  that  notice 
of  trial  had  been  given,  that  it  had  been  agreed  that  such  notice  of  trial  should 
be  countermanded,  and  that  the  costs  of  such  action  should  abide  the  event  of 
the  award,  as  if  the  cause  had  been  actually  tried  at  the  Chelmsford  Assiases 
pureuant  to  that  notice.  And  the  submission  was  of  all  disputes,  difierences, 
and  demands  between  the  parties,  except  the  costs  of  the  action,  which  (it 
was  repeated)  were  to  abide  the  event,  as  if  the  cause  had  been  tried  at  the 
Chelmsford  Assizes,  pursuant  to  the  notice  given.  The  arbitrators  had  awarded 
the  costs  of  the  reference  as  well  as  of  the  cause  to  be  paid  by  the  defendant. 

Beatf  Seijt.,  for  the  defendant,  showed  cause  against  this  rule.     He  contended 
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that  an  arbitrator  had  no  power  over  the  costs  of  an  award,  where  that  power 
was  not  expressly  delegated  to  him,  for  which  he  cited  Candler  v.  FuUtr^ 
Wiiies,  62.  And  the  reason  why  they  are  not  included  in  a  general  submis- 
sion of  all  matters  in  difference  is,  that  they  are  a  matter  arising  after  the  sub- 
mission. In  Wood  V.  O^Ketly^  9  Eiast,  456,  indeed,  the  Court  of  King's  Bench 
held,  that  a  submission  to  arbitration  of  costs  generally,  would  include  the  costs 
of  the  reference ;  but  in  this  case  the  submission  is  restricted.  Here  is  no 
submission  of  any  costs.  In  Brown  v.  Marsden^  1  H.  Bl.  22:),  this  court  held, 
that  the  costs  of  a  reference  were  not  included  in  the  costs  of  the  action.  In 
Bradley  r.  *7\msiow,  1  Bos.  &  Pull.  84,  indeed,  this  court  seems  rather  r«oi - 
to  differ  from  what  was  supposed  to  be  the  practice  of  the  Court  of  ^  ^ 
King's  Bench ;  but  that  court  says  in  the  case  of  fVooJ  t.  O* Kelly,  that  it 
must  have  been  the  form  of  the  rule  in  the  court  of  Common  Pleas  which 
makes  the  difference.  Here  the  rule  brings  the  parties  within  the  case  of 
Brown  y.  Marsden,  for  the  terms  of  the  rule  are  express,  that  the  costs  of  the 
cause  shall  abide  the  event ;  therefore  the  court  will  not  grant  an  attachment. 
Here  the  plaintiff*  might  have  had  all  he  was  entitled  to,  for  it  is  sworn  that  the 
defendant  tendered  all  except  the  costs  of  the  award ;  and  if  the  court  will  put 
the  plaintiff*  to  sue  on  the  award,  the  defendant  om  plead  that  tender ;  at  all 
events,  where  the  right  is  doubtful,  the  court  will  not  proceed  against  the 
defendant  as  for  a  contempt. 

Fell,  in  support  of  his  rule.  The  submission  is  as  ample  as  possible,  and  if 
it  had  omitted  the  exception  of  the  costs  of  the  action,  it  would  have  been  in 
the  very  terms  of  Bradley  v.  Tunatow.  A  later  case,  Fitzgerall  v.  Gravei, 
ant6,  V.  842,  precisely  meets  this  on  principle.  It  shows  that  under  the  terms 
of  a  general  submission,  the  arbitrator  has  a  power  to  award  how  the  costs  of 
the  reference  shall  be  paid.  The  defendant  ought  not  to  have  shown  cause 
against  the  attachment,  but  to  have  moved,  if  he  thought  the  costs  of  the  re- 
ference excessive,  that  the  prothonotary  might  review  his  taxation. 

GiBBs,  C.  J.  This  is  an  application  to  the  court  for  an  attachment  against 
a  party,  for  not  paying  a  sum  of  money  said  to  be  awarded  to  him.  In  order 
to  support  an  attachment,  the  plaintiff*  must  show  that  he  had  demanded  what 
was  due  to  him ;  and  if  he  has  demanded  *more  than  was  due  to  him,  rmota 
he  cannot  have  an  attachment  for  the  defendant's  failure  of  compliance.  >- 
The  sum  demanded  included  the  costs  of  the  reference,  as  well  as  the  costs  of 
the  action  :  if  a  part  only  of  that  sum  was  due,  the  plaintiff* cannot  support  his 
attachment ;  and  in  order  to  see  what  is  due,  we  can  only  look  to  the  award. 
The  reference  is  of  all  mattera  in  dispute  between  the  parties ;  and  it  is  pn> 
vided,  that  the  mattera  in  dispute  between  the  parties,  and  also  between  the 
plaintiff* and  the  parish  officera,  shall  be  referred,  and  that  the  costs  of  the  suit 
shall  abide  the  event,  as  if  the  cause  had  been  tried  at  the  Chelmsford  Assizes; 
and  by  the  bond  of  submission  all  mattera  are  referred,  except  the  costs  of  the 
action  or  suit,  which  are  to  abide  the  event  of  the  reference.  The  question  is, 
whether  this  submission  includes  the  costs  of  the  reference.  The  counsel  for 
the  plaintiff*  insists,  that  unless  they  are  excepted,  an  arbitrator  has  a  right  to 
give  them ;  for  that  where  he  has  power  to  give  costs  generally,  they  include 
the  costs  of  the  reference,  and  here  the  costs  of  the  cause  only  are  excepted  : 
the  fallacy  of  his  argument  is,  that,  take  the  thing  excepted  away,  there  is 
nothing  said  in  this  submission  about  costs.  If  any  words  had  preceded  the 
exception,  which  would  include  general  costs,  then  the  limited  exception  would 
not  take  them  away ;  but  the  misfortune  of  the  plaintiff*'s  case  is,  that  he  has 
no  such  previous  words :  the  cases  which  the  plaintiff**s  counsel  cites,  are  cases 
where  power  is  given  to  the  arbitrator  to  give  costs  generally,  and  it  has  been 
deemed  that  such  costs  include  the  costs  of  a  h^ference :  therefore  we  are  of 
opinion,  that  part  of  the  award  which  is  for  this  sum  cannot  be  supported* 
and  that  the  rule  for  an  attachment  must  therefore  be  Discharged,  (a) 

(a)  Grove  v.  Cox,  antd,  L  165,  ace. 
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•217]    ♦DOE,  on  the  Demise  of  HAYES  and  Others,  v.  STURGES. 

[2  Marah.  505,  S.  C] 

8.  H.  devised  a  tenn  to  his  nephew  S.  H.  for  life,  with  remainder  over,  with  a  leasing  power 
for  twenty-one  years,  and  made  S.  H.  and  two  others  executors.  S.  H.  entered,  and  was 
possessed,  and  alone  demised  the  premises  for  fortv-two  vears,  reserving  rent  to  himself,  his 
eiecutors,  &c.  Heidt  that  neither  his  entry  on  the  iana,  nor  his  sole  lease  reserving  rem 
to  himself  and  his  executors,  which  was  alike  inconsistent  with  his  interest  as  tenant  for 
life  and  his  duty  as  executor,  should  be  deemed  an  Kssent  to  the  legacy  ;  and  that  the  lease 
should  therefore  take  effect  for  the  whole  forty-two  years,  out  of  tne  lessor's  legal  interest 
as  executor. 

This  was  an  ejectment  for  certain  premises  in  the  parish  of  St.  Mary-Ie-bone, 
Middlesex.  The  plaintiff  declared  upon  six  demises  of  persons  who  claimed 
title  to  the  premises :  the  demises  were  severally  laid  on  2d  Octoher,  &5Geo.  8. 
The  cause  was  tried  at  Westminster,  at  a  sittings  in  Easter  term,  1816,  before 
GiBBS,  C.  J.,  and*  a  verdict  was  found  for  the  plaintiff,  subject  to  a  case,  the 
material  parts  of  which  were,  that 

Samuel  Hayes  being  possessed  of  the  premises,  which  were  leasehold,  for 
the  residue  of  a  term  of  ninety-three  years  from  24th  June,  1760,  by  his  will, 
dated  9th  May,  1786,  devised  the  premises  to  his  nephew  Samuel  Hayes, 
(afterwards  the  Rev.  Samuel  Hayes,)  for  so  much  of  the  term  and  interest, 
which  he,  the  testator,  should  have  therein  at  the  time  of  his  decease,  as  his 
nephew  should  live,  for  his  own  use  and  benefit,  subject  to  the  rents,  covenants, 
and  agreements  contained  in  the  original  lease ;  and  after  his  nephew^s  decease, 
the  testator  devised  the  same  to  all  and  every  the  children  of  his  nephew  Sa- 
muel Hayes,  and  unto  John  Hayes,  the  son  of  his  late  nephew  John  Hayes,  as 
tenants  in  common,  and  their  respective  executors,  administrators,  and  assigns, 
with  benefit  of  survivorship,  if  any  of  such  children,  or  the  said  John  Hayes, 
should  die  under  the  age  of  twenty-one  years.  And  the  testator  appointed  the 
said  Samuel  Hayes,  John  Buckley  the  elder,  and  John  Buckley  the  younger, 
trustees  and  executors  of  his  will.  The  will  contained  a  power  for  his  nephew 
Samuel  Hayes,  during  his  life,  and  fcr  the  surviving  trustees,  after  his  decease, 
to  demise  his  leaisehold  premises  to  any  person  for  any  term  not  exceed- 
•91  Al  ^"^  twenty-one  years  *in  possession,  and  at  the  best  and  utmost  rent 
-^  which  could  then  be  really  had  for  the  same,  and  subject  to  the  usual 
covenants,  conditions,  and  agreements  on  the  part  of  the  lessee,  for  upholding 
and  keeping  the  premises  in  repair,  and  without  taking  any  sum  of  money, 
fine,  or  gratuity  whatever,  for  granting  such  lease,  and  so  as  such  lessee  did 
execute  a  counterpart  thereof.  The  testator  died  in  September,  1787,  without 
having  altered  or  revoked  his  will,  possessed  of  the  premises,  which  will  was 
duly  proved,  but  was  not  registered.  John  Buckley  the  elder,  one  of  the  said 
trustees  and  executors,  died  in  January,  1795.  The  Rev.  Samuel  Hayes,  the 
nephew,  upon  the  testator's  death,  took  possession  of  all  the  property  devised 
and  bequeathed  to  him  by  the  will,  and,  amongst  others,  the  premises  in 

3uestlon  ;  and  by  indenture,  dated  9th  July,  1791,  he  demised  the  premises  to 
ames  Gilmour,  his  executors,  administrators,  and  assigns,  for  the  term  of  four 
teen  years  and  one  quarter  from  Michaelmas  then  next,  at  the  rent  of  36/.  per 
annum^  which  was  thereby  reserved  to  the  said  S.  Hayes,  his  executors, 
administrators,  and  assigns,  with  the  usual  covenants  to  pay  rent  and  repair, 
&c.,  and  the  usual  powers  for  re-entry;  and  in  the  lease  there  was  a  further 
demise,  whereby,  **  in  consideration  of  the  said  James  Gilmour,  his  executors, 
admin is^trators,  and  assigns,  performing  the  usual  covenants,  clauses,  pro- 
visoes, and  agreements  thereinbefore  mentioned  and  required,  the  said  S.  Haye^ 
thereby  leased  to  him,  his  executors,  administrators,  and  assigns,  the  premises, 
together  with  all  improvements  and  erections  and  buildings  then  appertaining 


8S4  Doe  d.  Hayes  v.  Sturges.  M.  T.  1816.  [218 

or  which  thereafter  might  belong  to  the  same,  from  ^th  December,  1805,  for 
the  further  term  of  forty-two  years,  paying  to  the  said  S.  Hayes,  his  executors, 
administrators,  and  assigns,  the  yearly  rf  nt  of  36/.,  and  a  further  yearly  sum 
of  6/.  during  the  last  granted  term,  as  and  for  the  rent  and  ground-rent  *of  r«2i9 
the  premises,  payable  quarterly,  and  subject  to  such  like  covenants,  ^ 
clauses,  provisoes,  and  matters,  as  were  before  therein  contained  on  the  lessee's 
part.  S.  Hayes,  the  nephew,  made  the  contract  for  this  lease  in  his  own  name 
only,  and  without  any  mention  of  any  other  persons  being  jointly  concerned  in 
interest  with  him,  and  the  rent  of  thirty-six  pounds  mentioned  in  that  lease  was 
A  rack-rent  at  the  time  the  lease  was  granted.  The  lease  had  been  registered ; 
and  the  interest  derived  under  the  same  was  now  vested  in  the  defendant,  as  a 
purchaser  thereof  for  a  full  and  valuable  consideration.  S.  Hayes,  the  nephew 
and  devisee  and  legatee,  had  issue  Richard  Hayes,  Charles  Hayes,  (one  of  the 
lessors  of  the  plaintiflT,)  and  Elizabeth  Hayes.  The  said  Rev.  Samuel  Hayes, 
by  his  will,  dated  8th  November,  1795,  reciting  ihat  his  uncle  S.  Hayes,  after 
his  own  death,  had  bequeathed  (amongst  other  ihings)  the  premises  then  let  to 
Gilmour,  the  rent  of  which  was  to  be  raised  5/.  per  annum  at  the  expiration 
of  the  then  present  lease,  and  further  reciting  that  the  first  testator  had 
appointed  J.  Buckley,  and  J.  Buckley,  jun.,"  jointly  with  himself,'*  trustees  for 
that  property,  directed  as  follows :  As  Mr.  J.  Buckley  is  dead,  I  think  it  fit  that 
other  trustees  should  be  joined  with  Mr.  J.  Buckley  the  survivor,  after  my  de- 
cease ;  I  do  therefore  appoint,  as  far  as  I  am  legally  empowered  to  do,  James 
Bate  and  John  Triphook  (one  of  the  lessors  of  The  plaintiff)  joint  trustees  with 
Mr.  John  Buckley,  for  the  security  of  the  property  bequeathed  by  my  uncle  to 
my  children.  The  Rev.  Samuel  Hayes  died  in  December,  1795,  leaving  his 
said  three  children,  Richard,  Charles,  and  Elizabeth,  him  surviving.  The  case 
then  proceeded  to  state  the  title  which  the  numerous  lessors  of  the  plaintiff  in 
this  case  derived  to  themselves,  under  the  will  of  Samuel  Hayes  the  eider,  and 
by  divers  mesne  conveyances  and  descents.  r»220 

•The  question  was.  Whether  the  lessors  of  the  plaintiff*,  or  an}*  of  them,  ^ 
were  entitled  to  recover  the  premises  in  question,  or  any  and  what  part  thereof. 

This  case  was  argued  on  a  former  day  in  this  term  by  Copley,  Serjt.,  for  the 
plaintifr,and  Hullock,  Serjt.,  for  the  defendant.  As  the  court  in  giving  judgment 
went  fully  into  their  principal  arguments,  it  is  deemed  unnecessary  here  to 
repeat  them.  Besides  the  cases  mentioned  in  the  judgment,  the  following 
authorities  were  referred  to :  Dyer, 23  b,  pi.  146;  1  Co.  Litt.  Ill,  1  Ro.  Abr. 
6!6,  B.  pi.  2,  L  47;  GarreH  v.  Lister,  1  Lev.  25;  1  Leo.  216,  Cheyney  and 
Smith's  case  ^  Co.  Dig.  Administrafion,  C.  6,  p.  342;  Dyer,  277  b,  pi.  59; 
Plowd.  520,  Welcden  v.  Elkington. 

The  Court  took  time  to  consider,  and  on  this  day  their  judgment  was  de- 
livered by 

GiBBS,*C.  J.  This  was  an  ejectment  on  several  demises,  brought  against 
W.  Sturges,  who  claims  under  a  lease  granted  by  one  of  several  executors. 
There  are  six  demises  in  the  declaration,  but  the  title  of  none  of  the  lessors  can 
prevail,  if  that  lease  be  good.  After  stating  the  devise,  his  lordship  added,  it 
IS  not  necessary  for  me  to  go  through  the  title  of  the  lessors  of  the  plaintiff 
because  we  think  the  defendant  is  entitled  to  our  judgment ;  for  that  his  title  is 
well  supported  by  the  lease  granted  to  him  by  the  indenture  of  7th  July,  1791. 
THere  his  lordship  stated  the  lease,  and  then  resumed.]  On  the  decease  of 
B.Hayes  the  elder, S.  Hayes  the  younger  and  two  others  took  the  estate  as 
his  executors  named  in  his  will :  and  it  is  evident  that  this  lease,  under  which 
the  defendant  claims,  is  not  justified  by  the  leasing  power  in  the  will  of  the 
first  testator.  If,  therefore,  the  lessor  be  considered  as  acting  under  that  leasing 
power,  as  a  mere  tenant  for  life,  that  lease  will  be  bad  ;  but  in  order  to  give 
effect  to  the  legacy,  it  'is  necessary  that  the  executors  should  assent  to  it.  p^j 
if,  indeed,  this  can  be  considered  as  a  lease  granted  by  the  executors,  it  may  ^ 
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W  supported.  The  question  therefore  is,  whether  there  be  any  assent  to  this 
legacy.  S.  Hayes  the  younger  is  a  legatee  for  life  only.  It  is  clearly  settled^ 
that  where  an  executor  takes  an  interest  in  a  leasehold  estate  for  his  life,  he 
must  do  something  more  than  enter,  in  ord- r  to  give  assent  to  his  legacy  ;  but 
where  his  interest  is  absolute,  his  entiy  does  assent  to  the  legacy  :  there  is  a 
substantial  reason  for  this  distinction  ;  for  if  his  general  entry  on  his  life-estate 
were  an  election  to  enter  as  legatee,  it  would  necessarily  confirm  the  remainder 
devised  over ;  and  that  might  happen  in  cases  wherein  he  might  want  the  estate 
in  remainder  for  sale,  in  order  to  pay  the  testator*s  debts ;  such  an  assent  would 
be  a  devastavit  in  the  executor,  which  might  be  a  grievous  hardship  to  him. 
If  the  devise  to  him  be  absolute,  the  same  reason  does  not  exist ;  for  he  has 
the  value  of  the  whole  term,  as  an  e<juivalent,to  indemnify  himself  against  the 
consequences  of  the  de^tistavit.  If  it  were  necessary  to  cite  cases,  there  are 
LamptCi  ease,  10  Co.  47  b,  5th  res.,  and  Pa inel  v.  Fein,  Cro.  El.  :M7 ; 
Ro.  Abr,  Devise,  D.  pi.  I,  p.  019.  Notwithstanding,  therefore,  that  S.  Hayes 
entered  on  this  land,  he  must  be  taken  to  have  entered  as  executor,  and  not  as 
legatee,  unless  there  be  other  evidence  of  his  assent  to  the  legacy.  I  agree 
that  there  may  be  an  implied  assent  to  a  legacy,  manifested  by  other  acts,  as 
strong  as  if  the  executor  had  said,  *'  I  assent  to  this  legacy  ;*'  and  it  is 
contended,  that  in  this  case  there  is  such  evidence.  For  it  is  said,  though, 
where  one  executor  is  a  legatee  for  life,  his  entry  does  not  show  an  assent  to 
the  legacy  to  himself  for  life  ;  yet  where  there  are  several  executors,  if  the  one 
who  is  legatee  enters,  it  is  an  assent.  We  cannot  subscribe  to  this  distinction  ; 
Mcgyy    ^or  one  of  the  several  executors  may  administer  alone,  and  *then  he  must 

-1  enter.  Again  there  is  no  doubt  that  a  lease  by  one  executor  is  good, 
though  there  are  other  executors ;  an>l  therefore  his  making  this  lease  in  his 
own  name  only,  which,  as  well  as  the  reservation  of  rent  to  himself,  his 
executors,  and  administrators,  is  much  relied  on  by  the  plaintiflTs  counsel,  is  no 
proof  that  in  so  doing  he  was  acting  as  legatee,  and  though  he  was  exceeding 
the  proper  and  regular  bounds  of  his  power  as  a  trustee,  and  his  duty  as  executor, 
that  does  not  avoid  the  lease,  nor  does  it  show  that  he  was  acting  as  legatee. 
Nothing  would  be  evidence  of  that  last,  but  what  could  be  done  in  his  proper 
title  and  character  as  legatee.  This  lease  is  no  more  conformable  to  his  title  as 
legatee,  than  it  is  to  his  character  as  executor ;  and  it  is  not  enough  to  show 
chat  it  is  equally  applicable  or  equally  inapplicable  to  his  title  of  legatee,  as  to 
ois  character  of  executor;  but  it  must  appear,  that  he  did  the  act,  rather  in  the 
character  of  legatee  than  in  that  of  executor.  I  agree  to  the  cases  which  say, 
that  without  an  express  indication  of  the  executor*s  intention  to  take  as  legatee, 
ne  shall  be  in  only  as  executor ;  but  none  of  the  cases  say  that  an  act,  such  as 
a  lease,  which  is  inconsistent  with  the  duty  of  an  executor,  is  evidence  of  an 
assent  to  a  legacy,  unless  it  be  consistent  with  the  character  of  legatee.  Of  the 
cases  in  which  the  executor  has  been  held  to  have  made  an  election  to  take 
as  legatee,  the  first  is  Paramour  v.  Yardley,  from  Plowden,  p.  539,  and  it 
was  insisted  there,  that  there  was  no  assent  to  the  legacy  ;  but  there  was 
evidence  enough  of  such  assent ;  for  the  proof  was,  not  only  that  the  widow 
took  the  property,  but  educated  the  children  of  the  testator,  as  was  directed  by 
his  will,  and  it  therefore  must  be  inferred,  that  she  assented  to  the  legacy.  So, 
in  Young  v.  Holmes,  1  Str.  70,  it  was  argued  that  no  assent  was  shown  to  the 
•2231   '^S'^^y*  ^^  'when  it  was  shown  that  the  executor  had  paid  a  charge 

^  of  50/.  to  which  the  legacy  was  subjected,  it  was  held  that  was  a  sufficient 
proof  of  his  assent  to  the  legacy.  The  principle  established  in  these,  and  all 
.the  cases  cited,  is,  that  if  an  executor,  in  his  manner  of  administering  the 
property,  does  any  act  which  shows  that  he  has  assented  to  the  legacy,  that  shall 
be  taken  aa  evidence  of  his  assent  to  the  legacy,  but  if  his  acts  are  referable  to 
his  character  of  executor,  they  are  not  evidence  of  an  assent  to  the  legacy. 
We  think  there  is  no  auch  evidence  here.     It  is  objected,  that  his  will,  where- 
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by  the  lessor  derises  over  the  property,  furnishes  eTidence  that  he  took  it  as 
leg^atee ;  and  it  is  said  to  be  established  by  an  authority  in  Wentworth,  225, 
margin,  that  a  devise  over  by  an  absolute  dovisee  shows  his  assent,  but  no 
case  decides  that  a  devise  over,  by  a  tenant  tor  life,  of  that  which  he  cannot 
give,  is  such  evidence.  But  further  than  that,  the  evidence  must  be  of  an  assent 
to  the  legacy  at  the  time  of  making  the  lease ;  and  his  will,  made  after,  cannot 
prove  that  he  assented  to  the  legacy  at  the  date  of  the  lease.  We  are  therefore 
of  opinion,  that  there  is  in  this  case  no  evidence  of  the  assent,  by  Samuel  Hayes 
the  younger,  to  this  legacy  ;  he  must  therefore  be  considered  to  have  leased  as 
executor,  and  a  verdict  must  be  entered  For  the  defendant. 


»BUNN  and  Another  v.  MARKHAM  and  Others.  [«224 

D2  Marsh.  532,  S.  C] 

A  person  supposing  himself  m  extremtM  caused  India  bonds,  bank  notes,  and  guineas  to  be 
brought  out  of  his  iron  chest,  and  laid  on  his  bed ;  he  then  caused  them  to  be  sealed  up  in 
three  parcels,  and  the  amount  of  the  contents  to  be  written  on  them  with  the  words  **  for 
Mrs.  and  Miss  C."  the  plaintiffs ;  he  then  directed  the  brother  to  replace  them  in  the  iron 
chest,  to  be  locked  up,  the  keys  to  be  sealed  up,  and  directed  "  to  be  delivered  to  J."  (his 
solicitor  and  one  of  hu  executors)  after  his  decease,  and  replaced  in  his  own  custody  near  his 
bed,  and  afterwards  spoke  of  this  property  as  ^iven  to  the  plaintifis  :  Hddj  this  was  not 
dauatia  mortis  eausd,  fur  want  of  a  sufficient  deliyery,  and  continuing  possession. 

This  was  an  action  of  trover,  brought  to  recover  from  the  defendants,  who 
were  the  executors  of  Sir  Jervase  Clifton,  Bart.,  deceased,  certain  India  bonds, 
bank  notes,  guineas,  an  iron  chest,  and  the  boxes  and  envelopes  in  which  these 
securities  and  money  had  been  contained.  The  cause  was  tried  at  Guildhall 
at  the  sittings  after  Trinity  term,  1816,  before  Gibbs,  C.  J.  The  evidence  was, 
that  Sir  Jervase  Clifton,  being  of  an  advanced  age,  and  confined  to  his  bed,  and 
having  bv  his  will,  dated  in  1814,  bec^ueathed  all  his  cash,  notes,  and  India 
bonds  to  his  executors,  to  be  sold  and  invested  in  trust  for  his  daughter,  the 
wife  of  the  defendant  Mark  ham,  and  her  children,  on  21th  March,  thinking 
himself  near  his  end,  sent  for  his  solicitor,  the  defendant  Jamson,  to  make  a 
codicil  to  his  will,  whose  partner  Leeson  attended  him,  and  prepared  a  codicil, 
by  which  the  testator  gave  to  the  plaintiff  Mary  Bunn,  otherwise  Clifton,(who 
had  for  more  than  thirty  years  cohabited  with  him,  and  was  the  mother  of  the 
other  plaintiff*,)  2000/.,  and  to  his  and  her  daughter,  the  plaintiff  Rebecca 
Clifton,  the  like  sum  of  2000/.  While  the  sohcitor  was  in  the  house,  the 
testator  taking  some  keys  from  a  basket  which  he  always  kept  by  his  bed-side, 
delivered  them  to  John  Bunn  Clifton,  (his  son  by  the  one,  and  the  brother  of  the 
other  plaintiflT,)  Leeson,  and  a  tenant  named  Sandby,in  whom  he  reposed  great 
confidence,  and  directed  them  to  go  to  an  iron  chest  in  which  he  kept  his  valu- 
ables, fixed  in  the  wall  of  another  room  in  his  honse,  and  to  bring  from  it 
whatever  property  they  found  there.  They  brought  three  parcels,  *and  r*2-:>5 
laid  them  on  his  bed,  one  of  which  contained  three  India  bonds,  value  ^ 
1500/.,  and  bank  notes,togetherof  the  value  of  2225/.,  another  contained  1100/. 
in  bank  notes,  and  the  other  contained  479  guineas,  the  value  of  the  whole 
being  3829/.  The  testator,  on  being  informed  that  the  amount  was  about  170/. 
short  of  4000/.,  said  it  should  be  made  up  to  4000/.  even  money,  and  directed 
for  the  plaintifis,  2000/.  for  each  ;  but  the  complement  was  never  in  fact  added. 
On  the  box  which  contained  the  2225/.  Mr.  Bunn  Clifton  had  before,  on  the  7th 
of  March,  by  the  testator's  direction,  written, ''  For  Mrs.  and  Miss  Clifton,  504/.*' 
The  other  two  parcels, Mr.  Bunn  Clifton,  by  his  father's  direction,  on  the  present 
occasion  sealed  up  and  wrote  on  them  the  words,  **  For  Mrs.  and  Miss  Clifton." 
The  testator  charged  Mr.  Clifton,  that  after  his  decease  he  should  deliver  thes6 
to  his  mother  and  sister,  the  plaintifis.     Mr.  Clifton,  by  his  father's  direction, 
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reptEM^  this  pro{>erty  in  the  iron  chest,  locked  it*  and  brought  back  the  keys, 
which  Leeaoo,  Dy  the  testator's  direction,  sealed  up  in  a  paper  parcel,  and  wrote 
thereon,  ^  To  be  delivered  to  Mr.  Jamson  after  Sir  Jervase  Clifton's  decease.'* 
The  keys  were  then  again  put  into  the  basket  by  the  testator's  bed-side.  The 
plaintiffi  were  not  then  in  the  house,  but  upon  Mrs.  Clifton's  arrival  some  days 
after,  the  testator  intrusted  to  her  the  keys  of  the  iron  chest,  and  told  her  that 
die  contents  were  to  be  her's  and  her  daughter's*  and  charged  her  to  keep  the 
keys ;  and  many  times  afterwards,  and  particularly  on  27th  April,  on  the 
occasion  of  his  making  a  further  codicil,  he  declared  that  the  money  in  the  iron 
cheat  was  for  the  plaintiffi.  After  this  time,  the  testator  frequently  expressed 
anxiety  respecting  the  keys  of  the  iron  chest,  and  required  them  to  be  shown 
him,  and  on  learning  that  they  had  been  obtained  from  Mrs.  Clifton  by  his  eldest 
0Mfr\  son,  he  expressed  great  displeasure,  and  ^caused  the  ke vs  to  be  replaced 
•^  in  the  basket  of  keys  which  was  always  kept  in  his  bed-room.  The 
parcels,  and  the  property  therein,  continued  in  the  same  state  until  after  the 
testator's  decease,  which  happened  a  year  afterwards.  Qibbs,  O.  J.,  left  to  the 
consideration  of  the  jury  the  probability  that  the  intended  4000/.  of  which  the 
testator  had  spoken,  was  the  same  sum  designated  by  the  codicil  of  24th  March ; 
and  also  the  question,  whether  the  testator  meant  to  make  this  an  absolute  gift 
to  the  plaintifis*  or  only  provisional,  upon  the  probability  that  he  might  not 
survive  long  enough  to  complete  the  codicil.  The  jury  found  that  this  was  not 
the  4000/.  designated  by  the  codicil,  and  that  the  testator  intended  it  as  an 
absolute  and  not  a  provisional  gift.  His  lordship  reserved  the  point,  whether 
there  had  been  in  this  instance  such  a  sufficient  delivery  of  the  property  as 
was  necessary  to  constitute  a  donatio  mortis  cauad- 

Shepherd^  Solicitor-General,  in  this  term,  obtained  a  rule  nun  to  set  aside  the 
Terdict,  and  have  a  new  trial,  upon  two  grounds :  first,  that  the  verdict  of  the 
jury  was  contrary  to  the  weight  of  the  evidence ;  secondly,  that  there  was  not 
a  sufficient  delivery  to  constitute  a  donatio  moriis  causa. 

Best  and  Biosset^  Serjts.,  showed  cause.  The  evidence,  they  contended, 
was  most  clear«  as  to  the  testator's  intention  to  make  this  an  absolute  donation- 
causa  mortis.  And  as  to  the  point  of  law,  this  was  a  sufficient  delivery*  or 
rather,  an  actual  delivery  was  not  necessary.  In  SpratUy  v.  Wilson^  1  Hblt^ 
10^  GiBBs,  C.  J.,  held  it  sufficient  where  a  person  in  extremis  said,  **  I  have- 
left  my  watch  at  Mr.  R.'s  at  Charing  Cross ;  fetch  it  away  and  I  will  make  you^ 
^2271  ^  present  of  it.*'  [Gibbs,  C.  J.,  desired  that  case  *might  be  laid  out  of* 
^  the  consideration  of  the  plaintifT's  counsel,  for  that,  immediately  after 
that  trial,  he  perceived  that  what  he  had  somewhat  improvidently  thrown  out, 
could  not  be  maintained,  because  a  delivery  was  wanting,  and  he  had  acc<M^« 
ingly  written  a  remark  to  that  effect  at  the  end  of  his  own  note  of  the  case.^ 
The  only  requisite  Jor  a  donatio  mortis  causd^  is,  that  it  be  intended  to  take 
effect  upon  the  decease  of  the  donor,  and  be  accompanied  by  some  overt  act,, 
which  needs  not  to  amount  to  a  delivery.  It  may  be  inferred  that  this  waa 
Lord  Louohborouoh's  opinion,  from  his  expression  in  the  admirable  judgment 
which  he  delivered  in  Tate  v*  Hibbert,  2  Yes.  jun.  Ill,  120:  '« It  is  ckar  ii 
could  not  be  by  mere  parol,  because  sayincr  « I  give'  without  any  act,  will  not 
transfer  the  property.  So  far  I  concur  with  the  reasoning  in  that  case :"  refer> 
ring  to  the  judgment  of  Lord  Hardwicke,  Chancellor,  in  fVard  v.  7\irn€r, 
2  Yes.  481.  In  Smith  v.  Smith,  Str.  956,  no  delivery  took  place :  the  donee 
was  the  donor's  servant,  l^t  in  custody  of  his  goods  during  his  absence,  which 
was  a  continuing  possession  in  the  master,  l^he  delivery  needs  not  to  be  to 
the  donee  in  person ;  a  delivery  to  any  other  for  his  use  is  sufficient.  The 
testator,  in  the  present  case,  separates  this  from  the  residue  of  his  property* 
shuts  it  up  by  itself,  endorses  it  by  the  hand  of  an  agent  in  his  own  presence, 
fiives  it  over  into  the  hands  of  the  plaintiff's  son,  and  tells  him,  after  the  donor's 
decease,  to  deliver  it  to  his  mother  and  sister.    That  then  was  a  sufficient 
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transmutation  of  the  possession.     If  it  be  said  that  the  property  came  back  to 
the  testator's  possession,  by  being  put  back  into  his  iron  chest,  the  answer  is, 
first,  that  it  was  only  imperfectly  restored  to  him,  for  the  seal  is  never  after- 
wards broken  off;  next,  in  Smith  v.  Smith,  so  did  it  revert  on  the  testator's 
return  from  the  country.     *Here  a  mark  is  put  on  the  property,  which  r»n(iQ 
never  is  again  taken  on,  but  is  found  remaining  after  the  donor*s  decease.  ^ 
The  only  use  of  a  delivery  is  by  some  act  to  remove  the  doubt  that  might  exist 
on  the  use  of  mere  words ;  such  an  act  exists  here,  and  therefore  all  is  done 
which  is  requisite  for  a  complete  donatio  mortis  caunA.     Both  the  civil  law, 
from  which  the  donatio  mortis  cauhd  is  borrowed,  and  the  English  law,  alike 
.•require  only  a  demonstration  of  the  sentiment  of  the  party ;  and  the  sentiment  can- 
inot  be  more  strongly  expressed  than  in  this  instance.     Nay,  this  amounts  almost 
to  a  testament  in  writing,  by  the  written  declaration  of  the  party.     The  donor 
was  bound  by  the  strongest  moral  ties  to  provide  for  both  the  plaintiflls.     So, 
in  Hill  v.  Cfutpman,  2  Bro.  Cha.  Cas.  (il:^,  the  testator  said,  on  making  a  new 
will,  «'The  old  will  is  of  no  use  to  me,  but  you  must  take  care  of  it,  by  reason, 
you  know,  there  is  something  with  it  for  yourself.     As  soon  as  I  am  dead,  open 
the  paper  and  take  it  out  ;'*  and  this  was  held  a  good  donatio  mortis  ettusa. 
If  it  be  urged  that  the  bank-note  in  that  instance  was  committed  to  and  remained 
in  the  donee's  custody,  yet  he  had,  under  those  instructions,  bo  right  to  open 
it  while  the  donor  lived.     No  case  except  fVard  v.  Turner  requires  the  com- 
plete and  absolute  possession.     So,  Drury  v.  Smithy  1  P.  Wms.  404  b.      The 
donor  gave  a  bank-note  to  A.,  to  be  delivered  over  to  his  nephew,  in  case  he 
should  die  of  that  sickness.     It  can  make  no  difierence  that  it  is  in  custody  of 
the  father  himself:  considering  the  relation  that  existed  between  him  and  the 
plaintifis,  his  was  the  safest  and  properest  custody.     A  continuing  possession 
in  the  donee  is  not  necessary  in  a  donatio  mortis  causa.    That  is  not  neces- 
sary even  in  a  gift  inter  vivos.     In  every  donatio  mortis  cauaif  the  control 
and  dominion  over  the  gift  during  the  life  of  *donor  rests  with  the  donor ;    i-mmm 
for  it  is  agreed  that  he  has  the  power  to  revoke  that  disposition,  and    ^ 
make  another  during  his  life,  and  give  it  to  some  other  person  ;  therefore  it  is 
improbable  and  unreasonable  to  expect  that  he  should  wholly  five  up  the  pos* 
session,  in  losing  which  he  may  lose  the  control  over  it.     The  definition  in 
Vinnius  which  Lord  Looohborouom,  Chancellor,  in   Tate  v.  Hibbert,  says  is 
the  best,  makes  it  clear  that  the  donor  has  a  greater  interest  in  the  gift  than  the 
donee. (a)     In  summa,  mortis  causA  donatio  est^  cum  magis  st  quis  vdit 
habere^  quam  eum  cui  donate  magisque  eum  cut  donat,  quam  hmredem  suum. 
In  Hawkins  v.  Bluett^  2  Esp.  6(52,  Liord  Kenton,  C.  J.,  is  said  to  have  stated 
that  the  donor  must  part  with  the  dominion  of  the  gift,  but  that,  and  all  dicta 
of  judges,  must  be  taken  with  reference  to  the  case  under  judgment.     There 
the  question  was,  whether  there  was  not  a  mere  bailment  for  safe  custody,  and 
the  jury  found  that  it  was  a  bailment,  and  evidenced  by  the  supposed  donor 
often  calling,  taking  some  of  the  clothes  and  wearing  them.     Mifier  v.  Miller^ 
:d  P.  Wms.  d66,  was  a  mere  gift  by  parol  of  every  thing,  exclusive  of  the  bank- 
notes and  the  bill  of  exchange,  all  the  other  articles  being  absent ;  and  even  the 
bill  of  exchange  would  have  been  a  good  donation,  except  that,  from  its  particu- 
lar nature  as  a  chose  in  action,  no  property  could  pass  by  delivery,  and  it  must 
be  sued  in  the  name  c^  the  executors,     in  Snellgrove  v.  BaUey^  8  Atk.  214, 
cited  with  approbation  in  several  books,(6)  Lord  Hardwickk  decided  that  a 
bond  may  be  the  subject  of  a  donatio  mortis  causA  ;  and  so  may  India  bonds.    In 
H^urd  V.  Turner  there  was  no  question  on  the  degree  or  nature  of  the  delivery 
that  *would  make  a  donatio  mortis  cauna.    In  that  case,  the  subject  of  r»oon 
donation  was  a  variety  of  articles,  of  which  the  first  was  a  receipt  for  a  ^ 
Ciouth  Sea  annuity,  and  the  rest  were  not  present ;  and  it  is  with  respect  to 

(o)  Justin.  Inst.  lib.  2,  tit.  7,  de  Donationibu*. 
(jb)  2  Ves.  442;  1  Yes.  jun.  546;  4  Bro.  C.  C.  72. 
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that  case  that  Lord  Hardwicke  lays  down  the  rule,  that  a  delivery  is  necessary 
to  perfect  a  donatio  mortis  cavad;  hut  he  alsoadds,  that  something  tantamount 
may  be  sufficient.  In  that  case,  however,  there  was  no  act  at  all  approaching 
to  it ;  and  it  does  not  therefore  follow,  that  the  observations  of  Lord  Hardwicke« 
made  in  that  case,  would  have  been  made  in  this  case.  In  Tate  v.  Hibberi 
there  was  no  doubt  of  the  delivery,  and  the  question  was,  not  whether  there 
was  not  enough  to  amount  to  a  donatio  mortis  causa,  but  whether  there  was ' 
not  enough  to  make  it  a  gift  inter  vivos.  The  Lord  Chancellor  held  that  the 
check  on  the  banker  was  a  present  gift,  if  any  thing,  for  it  is  an  authority  to 
the  banker  to  pay,  which  authority  would  be  revoked  by  his  death.  He  says 
a  donatio  mortis  cau-d  cannot  be  by  mere  parol,  it  may  be  by  deed  or  writing. 
As  to  that  part  of  the  case  which  relates  to  the  revocation  by  the  gift  in  the 
codicil,  the  jury  have  put  that  out  of  consideration  by  their  finding:  it  is  plain 
on  the  evidence  that  the  testator,  after  completing  the  codicil,  acknowledged 
this  as  a  subsisting  gift.  It  would  however  be  extremely  difficult  to  argue  that 
a  codicil,  merely  confirming  a  will,  would  defeat  a  donatio  mortis  cauad  made 
since  the  will,  which  had  taken  the  property  out  of  the  operation  of  the  will. 

Shcpkerdf  Solicitor-General,  and  Copley^  Serjt.,  who  were  to  have  supported 
the  rule,  were  relieved  by  the  court. 

GiBBS,  C.  J.  The  two  grounds  on  which  the  present  application  is  made, 
,001-1  ^*ive  a  diffi»rent  object  in  *view.  The  one  is,  that  the  jury  did  not  draw 
^  a  correct  conclusion  from  the  facts  submitted  to  them:  the  other  is,  to 
enter  a  nonsuit,  on  the  ground  that  the  facts,  taking  them  to  be  proved,  do  not 
make  out  the  title  of  the  plaintiffs.  The  first  question  stands  principally  on 
the  evidence  of  Mr.  Bunn  Clifton.  If  his  memory  has  not  failed  him,  the  ver- 
dict is  certainly  right,  and  his  credit  and  character  stand  unimpeached.  I  say 
this  in  justice  to  a  young  man  whose  character  is  his  best  possession.  As  to 
the  other  points,  it  is  agreed  on  all  hands  that  a  donatio  mor.'is  causd  cannot 
exist  without  a  delivery.  The  facts  of  this  case  are,  that  the  property  was 
taken  out  of  a  chest  of  the  testator,  looked  over  by  him,  and  sealed  up  in  three 
different  parcels:  being  so  sealed,  he  declares  that  it  is  intended  for  the  witness's 
mother  and  sister,  and  directs  that  it  shall  be  given  to  them  after  his  decease ; 
there  is  no  other  delivery  but  that:  it  is  replaced  in  the  chest,  and  thelieys 
are  re-delivered  to  the  testator,  or  by  him  to  persons  whom  he  always  nomi- 
nates as  his  servants  for  that  eflfect,  and  he  expresses  a  continual  anxiety  about 
the  custody  of  the  keys.  The  question  is,  whether  this  be  a  sufficient  delivery 
to  make  a  donatio  mortis  causa  ;  and  we  are  clear  that  it  is  not.  It  is  argued 
by  the  counsel  for  the  plaintiffs  that  there  needs  not  to  be  a  continuing  posses- 
sion  in  the  donee;  but  that  the  donor  may  resume  the  possession  without  deter- 
mining the  gift.  There  is  no  case  which  decides  that  the  donor  may  resume  the 
possession,  and  the  donatio  continue.  Smith  v.  Smith  is  a  very  confused 
case.  Where  the  master  died,  it  does  not  appear :  inasmuch  as  it  is  stated  the 
master  delivered  the  keys  of  his  rooms  to  his  servants  when  he  went  out  of 
town,  probably  he  died  in  the  country,  and  then  the  delivery  of  the  keys  last 
made  to  his  servant,  would  be  a  continuing  of  possession  up  to  his  decease. 
*!292n  ^"^  ^'^  ^^^  cases  agree,  that  if  the  *donor  resumes  the  possession,  it  ends 
J  the  gifl.  Lord  Hardwicke  expressly  so  holds  in  Ward  v.  Turner, 
2  Yes.  433,  where  it  suited  the  purpose  of  the  counsel  to  argue,  that  if  the 
donor,  afler  making  a  compltte  delivery,  receives  back  the  article,  the  donation 
remains  perfect.  Lord  Hardwicke  immediately  denied  that  proposition,  and 
held,  that  if  the  possession  of  the  donee  do  not  continue,  the  gift  is  at  an  end. 
Seeing,  therefore,  that  it  is  in  the  power  of  the  donor  at  any  time  to  revoke  the 
donation  before  his  death,  and  that  there  must  be  a  continuing  possession  of  the 
donee  after  the  delivery  to  the  time  of  the  donor's  death ;  seeing,  too,  here,  tha* 
there  is  neither  a  delivery,  nor  a  continuing  possession,  we  are  of  opinion  tha: 
DO  interest  in  this  property  passed  to  Mrs.  and  Mis;^  Clifton  under  the  supposed 
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delivery  to  the  son  for  the  use  of  his  mother  and  sister ;  and  thai  tnerefore  a 
nonsuit  must  be  entered. 

Dallas,  J.  I  am  of  the  same  opinion.  The  facts  of  the  case  denote  an 
intention  only :  there  is  an  endorsement  of  the  names  of  the  mother  and  daughter 
on  the  paper ;  but  they  denote  the  testator's  intention  only.  The  property  is 
disposed  in  a  chest  beloui^ing  to  the  testator ;  he  retains  tne  key ;  he  does  Dol 
even  deliver  it  to  the  persons  for  whom  the  contents  were  intended.  If  he  had 
chosen  to  take  out  the  bank-notes  the  next  day,  and  dispose  of  them  to  another, 
it  was  competent  for  him  so  to  do.  The  donor,  therefore,  never  divested  him* 
self  of  the  possession  for  a  moment,  and  therefore  this  is  not  a  donatio  moriis 
causa. 

Park,  J.|  concurred.  Both  by  the  civil  and  by  the  English  law,  in  this  kind 
of  donatio  there  must  be  an  act  of  delivery.  Even  in  that  strongest  case  of 
Smith  Y.^Smifhj  Lord  Harowicke,  C.  J.,  held  that  there  must  w  an  r»2S3 
act  of  delivery,  to  constitute  a  gift :  here  is  not  only  no  evidence  of  a  ^ 
delivery,  but  the  evidence  is  against  a  delivery ;  for  the  testator  states  that  il 
was  to  be  delivered  at  a  future  time ;  in  addition  to  this,  the  donor  gets  the 
keys,  and  is  offended  if  any  other  gets  the  keys :  neither  is  there  a  continuing 
possession,  which  is  necessary. 

BuRRouoH,  J.  The  son  had  no  authority  whatever  to  deliver  over  these 
articles  into  the  hands  of  his  mother,  and  if  he  had  no  such  authority,  it  was 
not  a  donatio  mortis  cavsd.  In  Burn*s  Ecclesiastical  Law,  all  the  cases  are 
collected :  they  all  indicate,  that  there  must  be  a  delivery  either  to  be  donee 
himself,  or  to  some  one  else  for  the  donee's  use  :  here  is  no  such  delivery,  and 
therefore  a  nonsuit  must  be  entered.  Rule  absolute,  (a) 

(a)  [See  2  Bam.  6l  Aid.  551,  IrouM  v.  Smallpieee  ;  12  Johns.  188,  Cook  v.  HtuUd;  2  JohiM. 
52,  NMe  V.  Smiih  et  al ;  18  Johne.  145,  Fink  v.  Cot.] 


WILLIAMS  and  Another  v.  GREGG. 

(2  Marsh.  550.  S.  C] 

A  eafnoM  directed  into  one  coanty  cannot  be  reeaiarly  served  in  aoother  conntf,  although  it 

happen  that  the  same  oflicer  is  filazer  for  both  counties. 
So,  a  empioM  directed  into  Kent  cannot  be  well  served  in  the  cinqae  ports. 

Blossbt,  Sent.,  had  obtained  a  rule  nisi  to  set  aside  an  interlocutory  judg- 
ment for  irregularity,  with  costs,  upon  the  ground  that  the  defendant  had  been 
served  within  the  liberties  of  the  cinque  ports  by  the  sheriff  of  Kent,  with 
common  process,  upon  a  capias  directed  into  Kent. 

Copievj  Seijt.,  endeavoured  to  show  cause,  upon  the  ground  that  the  breach 
of  francnise,  though  it  ^ve  to  the  lord  of  the  franchise  his  remedy  against  the 
sheriff,  yet  did  not  impair  the  legal  efiect  of  the  act  of  the  sheriff,  if  the  fran- 
chise were  within  his  county.  He  also  urged  that,  as  a  ffititat  in  the  court  of 
King's  Bench  *may  be  served  in  any  county,  and  the  service  be  good,  r^oai 
although  here  a  capias  which  is  directed  into  one  county  cannot  be  well  L  "^^ 
served  in  another,  according  to  the  case  of  Tflltis  v.  PendreU^  2  New  Rep.  167. 
yet  the  reason  of  that  is,  oecause  it  generally  happens  that  dififerent  filazers 
prepare  the  writs  of  capias  into  the  difierent  cqunties;  but  here  it  happened, 
that  the  same  officer,  in  fact,  issues  the  writs  of  capias  into  Kent,  and  into  the 
liberty  of  the  cinque  ports. 

Lms^  Seijt.,  for  Blossct^  in  support  of  the  rule,  urged  that  this  was  not  a 
mere  breach  of  franchise.  "The  cinque  ports  are  parcel  of  the  county  of 
Kent,  and  yet,  ubi  breve  domini  regis  non  currit .-"  4  Inst.  223.     And  •'  tLeie 
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is  a  diTcrsity  between  a  franchise  to  demand  conusance,  and  a  franchise  ttbi 
breve  domini  regis  no^  currit :  for  in  ihe  first  case  the  tenant  or  defendant 
shall  not  plead  it,  but  the  lord  of  the  franchise  must  demand  conusance,  but  in 
the  other  case  the  defendant  may  plead  it  to  the  writ.*'  4  Inst.  224.  This, 
therefore,  is  not  a  mere  violation  of  a  franchise,  but  is  irregular  in  the  sheriff. 

Per  Curiam.  With  respect  to  latitats^  the  rule  in  the  court  of  King's  Bench 
is,  that  a  latitat  into  one  county  may  be  served  in  another ;  in  this  court  a  ca- 
mas  into  one  county  cannot  be  served  in  another,  because  they  are  made  out 
by  dififerent  officers,  and  it  would  make  considerable  confusion,  if  a  writ  issued 
into  one  county  might  be  served  in  another.  'This  is  a  capiat  issued  to  the 
sheriff  of  Kent,  whose  service  of  it  in  the  cinque  ports  is  wholly  irregular, 
because  he  has  no  authority  there ;  but,  in  fact,  a  capiat  into  the  cinque  ports, 
y^og-i  &nd  a  capias  into  Kent,  are  prepared  by  the  *same  officer,  (a)  We  think 
^  it  is,  however,  the  safer  course  to  keep  the  counties  distinct,  and  the 
rale,  therefore,  must  be  made  absolute.(6) 

a)  But  where  the  same  officer  is  filazer  of  two  counties,  one  affidavit  of  the  cause  of  action 
has  been  held  sufficient  to  warrant  a  capioM  into  each  county.  Bvjfd  ▼.  Duranit  antd,  11, 
lolf  ooo. 

(6)  '*  But  a  judgment  given  here  of  lands  in  the  cinque  ports  is  good,  if  the  privilege  be  not 
pleaded,  for  they  be  part  of  the  county,  and  the  franchise  may  be  demanded  in  another  ac- 
tion."   4  Go.  Inst.  233. 


HORSLEY  and  Wife  v.  WALSTAB. 

[2  Marsh.  548,  S.  C] 

If  a  plaintiff  swears  positively  to  a  bailable  cause  of  action,  the  court  will  not  try  upon  affi- 
davits whether  the  transaction  be  such  a  one  whereon  no  legal  debt  can  arise. 

A  plaintiff  having^  obtained  bail  to  his  action,  sued  in  equity  for  the  same  cause,  and  being 
ypx  to  his  election  by  the  court  of  equity,  elected  to  proceed  there,  and  a  perpetual  ii^unc- 
tion  went  not  to  proceed  at  law :  Held,  that  this  was  no  ground  for  discharging  the  recogni- 
)  of  the  bail. 


Best,  Serjt.,  on  a  former  day  in  this  term,  moved  to  discharge  the  defendant 
out  of  custody,  who  had  been  held  to  bail  for  4000/.,  money  had  and  received 
to  the  use  of  the  plaintiff's  wife,  on  an  affidavit  that  the  debt  arose  for  a  legacy 
due  from  the  defendant,  in  his  character  of  executor  to  a  person  deceased  in  the 
Island  of  Demarara,  and  that  neither  by  the  law  of  this  country,  nor  by  that  of 
I>emarara,  of  which  island  the  defendant  was  a  native,  could  an  executor  be 
arrested  for  a  debt  due  from  him  as  executor. 

Per  Curiam,  The  defendant  is  contesting  the  fact  sworn  in  the  affidavit, 
to  hold  to  bail ;  and  it  is  a  rule  of  this  court,  that  where  a  plaintiff*  swears  that 
another  is  indebted  to  him,  this  court  will  not  try  on  affidavits,  whether  there  be 
a  debt  due  or  not ;  for  supposing  that  we  were  convinced  that  the  plaintiff*  was 
acting  under  a  mistake  in  so  swearing,  yet  we  cannot  discharge  the  defendant, 
without  taking  upon  ourselves  to  decide  that  there  was  no  debt.  If  to-morrow 
*236l  7^^  ^"^  produce  any  instance  in  which  this  has  been  done,  we  *will 
^  hear  it.  In  a  case  which  occurred  on  the  western  circuit,  in  which 
Rooht^  Serit.,  was  of  counsel,  where  a  man  took  on  himself  to  arrest  in  trover 
for  10,000/.  on  account  of  the  enormity  of  the  case,  this  court  interfered  and 
discharged  him ;  but  I  remember  that  it  was  thought  a  great  stretch  of  the 
authority  of  the  court. 

Tha  application  was  not  renewed. 

Best  had  since  obtained  a  rule  nisi^  that  all  further  proceedings  ui  this  action 
might  be  stayed,  and  that  the  bail  in  this  action  might  be  discharged  from  their 
recognisances,  the  plaintiffs  having  elected  to  proceed  in  their  suit  in  equity  in 
this  matter.    He  moved  this  upon  an  affidavit  that  the  plaintiffi  had  filed  their 
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bill  in  Chancery  against  the  defendant  and  Hardess,  praying  a  discoTery  of 
property  in  the  defendant's  hands,  alleged  to  belong  to  the  plaintiflls,  and  an 
account  thereof,  and  that  the  defendant  might  transfer  the  same  to  the  plainiifls* 
direction;  that  the  defendant  had  put  in  his  answer,  and  Hardess  had  de 
murred  ;  that  in  this  term,  upon  the  defendant's  application  to  the  court  of 
Chancery,  that  court,  upon  an  allegation  that  the  plaintifT  prosecuted  the 
defendant  at  law,  and  in  that  court,  for  one  and  the  same  matttr,  whereby  the 
defendant  was  doubly  vexed,  ordered  that  the  plaintifis  should,  within  eight 
days  after  notice,  make  their  election  in  which  court  they  should  proceed ;  and 
if  they  would  elect  to  proceed  in  Chancery,  then  the  plaintiffs'  proceedings  at 
law  were  stayed  by  injunction;  and  in  default  of  election,  or  if  the  plaintiff 
should  elect  to  proceed  at  law,  then  the  plaintifTs  bill  should  be  dismissed ;  and 
that  the  plaintifis  had  elected  to  proceed  in  equity. 

Shepherd,  Solicitor-General,  now  showed  cause  against  this  rule,  as  an  un* 
heard-of  application. 

^BesU  in  support  of  his  rule.     The  plaintiff  is  not  entitled  to  keep  rvooy 
this  recognisance  hanging  over  the  bail  for  an  unlimited  period,  nor  can  ^ 
he  make  the  bail  answerable  for  an  equitable  claim  ;  the  plainiiflT  has  filed  his 
bill  for  the  same  cause  of  action. 

GiBBS,  C.  J.  We  cannot  grant  this  motion :  if  the  plaintiff  takes  any  step 
against  the  bail  or  against  the  principal  in  this  case,  which  the  defendant  thinki 
cannot  be  supported,  he  will  make  his  application  to  the  court  accordingly. 

Rule  discharged. 


COPPIN  r.  WALKER,  (a) 

[2  MflTBh.  497,  S.  C] 

If  an  attctioneer  sells  goods  and  delivers  them  without  notice  of  any  lien  or  claim  which  he 
has  on  the  owner,  and  the  buyer,  without  such  notice,  settles  for  the  goods  with  the  owner, 
the  auctioneer  cannot  sue  the  buyer  for  the  price  of  the  goods. 

8o,  if  the  auctioneer  sells  the  goods  of  B.  as  the  goods  of  A.,  and  the  buyer,  without  notice, 
takes  the  goods  with  the  auctioneer's  assent,  and  pays  the  price  of  them  to  A.,  the  auction- 
eer cannot  afterwards  maintain  an  action  lor  the  price. 

No  implied  contract  to  pay  arises  on  the  auctioneer's  giving  up  his  lien  by  delivery  of  the 
goods. 

This  was  an  action  for  goods  sold  and  delivered.  Upon  the  trial  of  the  cause 
at  the  Northumberland  summer  assizes,  Idl6,  before  Wood,  B.,  the  case  was, 
that  the  plaintiflf,  being  an  auctioneer,  was  employed  to  sell  by  auction  the  goods 
of  Appleton,  in  Appleton's  house,  and  he  printed  and  published  a  catalogue, 
entitling  the  goods  as  Appleton's  goods,  and  he  entered  them  all  at  the  excise 
office,  without  distinction,  as  Appleton's  goods.  The  defendant  was  the  holder 
of  a  bill  of  exchange  for  31/.  Il«.  accepted  by  Appleton,  due  and  unpaid;  he 
attended  the  sale,  purchased  articles  amountingr  to  2:3/.  12«.  8(/.,  obtained  the 
goods,  *and  before  an^  notice  or  demand  made  by  the  plaintiflf,  went  to  r^^^ 
Appleton,  who  set  oft  the  amount  thereof  against  the  bill,  and  paid  the  ^ 
defendant  the  balance,  who  thereupon  gave  up  the  bill.  Certain  of  the  articles 
which  he  had  purchased,  to  the  value  of  17/.  15».,  were,  however,  the  goods  of 
Appleby,  and  had  been  included  in  the  sale  by  the  plaintiff,  without  the  privity 
of  Appleton,  or  of  the  defendant,  who  supposed  he  was  buying  the  goods  of 
Appleton.  The  plaintiff  insisted  on  payment  to  himself  for  all  the  goods,  which 
the  defendant  refused.  The  defendant  had  since  released  Appleton.  The 
jury,  under  the  direction  of  Wood,  B.,  found  a  verdict  for  the  plaintiff  for 
23/.  129.  8(/.,  with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit,  or  reduce 
the  verdict  to  17/.  6«.,  the  amount  of  Appleby's  goods. 

(a)  On  this  day  Gibbs,  C.  J.,  was  absent  in  consequence  of  indisposition. 
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Accordingly  Bosanquet^  Seijt.,  having  in  this  term  obtained  a  rule  nisi  to 
that  eflfect, 

Hu/loci^  Serjt.,  showed  cause.  A  purchaser  from  an  auctioneer  must  settle 
vrith  the  auctioneer,  under  whom  he  denves  title  to  those  goods.  An  auctioneer 
IS  not  a  mere  agent :  he  is  bound  by  law  to  pav  the  auction-duty ;  he  has  a  lien 
•>n  the  price  of  the  goods  sold,  for  that  duty,  and  for  his  commission.  This  is  an 
action  for  goods  sold  and  delivered :  it  is  sufficient  to  entitle  the  plaintiflT  to 
recover,  that  the  plaintiflf  sold  the  goods  to  the  defendant.  An  auctioneer  has 
a  Uen.  Wherever  a  person  has  a  lien  for  the  proceeds  of  goods,  he  is  more 
than  a  mere  agent :  and  may  maintain  an  action  for  goods  sold  and  delivered : 
for  he  has  a  special  property.  Williams  v.  MiiHngfon,  1  H.  Bi.  81,  esla- 
*2:)fi~1  ^^^^^^  ^^^  propositions:  1.  That  an  auctioneer  has  *a  special  property 
J  in  the  goods;  2.  That  he  may  sustain  this  action.  There,  goods  were 
sold  on  the  owner's  premises,  and  known  to  be  so.  The  buyer,  having  packed 
the  goods  in  a  cart,  paid  the  auctioneer  the  owner's  receipt  for  five  guineas, 
and  the  balance  in  cash ;  and  while  the  auctioneer  was  hesitating  whether  he 
should  receive  it,  the  defendant  drove  off  the  goods  :  and  though  Lord  Lough- 
borough, C.  J.«  said  *'  he  shall  not  avail  himself  of  this  trick,*'  yet  he  went  into 
the  consideration  of  the  rights  of  an  auctioneer.  Wilson,  J.,  who  at  first  did 
not  quite^^oncur,  finally  agreed  in  the  judgment.  If  the  law  were  not  so,  an 
auctioneer  might  often  be  defrauded.  And  though  it  may  be  urged  that  by 
parting  with  the  possession  of  the  goods  he  lost  his  lien,  yet  a  new  contract 
arose  on  the  auctioneer  permitting  the  defendant  to  take  away  the  goods.  A 
new  contract  often  arises  from  the  acts  of  parties;  as  in  Cock  v.  Tai/lor^ 
18  East,  899,  where  it  was  held  that  a  right  of  action  arose  for  the  master  of  a 
ship  against  the  assignee  of  the  bill  of  ludin^r,  upon  delivery  to  him  on  demand 
of  t  the  goods,  without  freight ;  and  that  doctrine  has  been  since  confirmed  in 
this  court.  On  the  same  principle,  the  defendant's  act  of  taking  away  the 
goods,  knowing  that  they  were  not  paid  for,  raised  an  implied  promise  to  pay 
lor  thtm.  The  auctioneer  had  the  legal  possession  of  the  goods  at  the  time, 
and  the  defendant  could  not  take  them  without  deriving  title  from  him.  George 
/.  Claggett,7T.  R.  ;>6J,  and  Babone  v.  Williams,  7  T.  R.  :W0,  n.,  cited  at 
the  trial,  do  not  apply ;  nor  does  PFinch  v.  Keeley,  1  T.  R.  H19,  which  was 
cited  by  Copley^  Serjt.,  on  motion  for  a  new  trial  in  Coppin  v.  Craig,  post,  243. 
If  Williams  v.  Milling f on  does  not  carry  the  law  to  the  full  extent  of  the  ver- 
MAtx-x  ^^^^  ^^^  ^P^"^  ^haX  principle  is  *it,  that  the  plaintiff  is  not  to  recover 
^  for  those  goods  which  were  not  Appleton's  ?  The  misrepresentation 
that  they  were  Appleton*8  goods,  does  not  transfer  the  property  to  Applelon, 
nor  enable  him  to  pay'^his  debt  with  the  proceeds  of  another  man's  goods. 
Suppose  Appleby  had  sued  the  defendant,  would  it  have  been  any  bar  to  say 
the  goods  were  sold  as  Appleton's  ?  The  only  possible  consequence  is,  that  if 
the  buyer  had  sustained  any  injury  by  the  misrepresentation,  he  might  have 
had  a  special  action  against  the  auctioneer.  What  answer  would  it  be  to  an 
action  by  Appleby  against  the  auctioneer  for  the  proceeds  of  his  goods,  that  the 
buyer  had  paid  for  them  to  the  person  on  whose  premises  they  were  sold  ? 
That  part  of  the  verdict  could  not  be  sustained,  unless  it  could  be  shown  that  a 
mere  naming  in  a  catalogue  operates  a  transfer  of  property.  The  entering  the 
goods  in  the  excise  in  the  name  of  Appleton  can  operate  no  more  than  entering 
Uiem  so  in  the  catalogue :  the  entry  there  is  diverso  intuitu,  that  the  crown 
may  the  more  easily  transact  the  business  of  the  auction-duty,  than  if  there 
were  n^ore  numerous  entries.  At  every  place  of  sale  in  this  town,  under  an 
auction  of  the  goods  of  one  man,  the  goods  of  many  are  daily  entered.  The 
verdict,  therefore,  is,  on  the  authority  of  Williams  v.  MiUington  and  Cjck  v. 
Taylor^  sustainable  to  the  full  extent ;  but  is,  at  all  events,  sustainable  to  the 
extent  of  the  value  of  the  goods  of  Appleby. 

Dallas,  J.,  stopping  Bosanquel,  who  would  have  supported  the  rule,  gavi 
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judgment.  This  is  an  action  brought  by  an  auctioneer  to  recover  the  value 
of  goods,  which  are  now  stated  in  part  to  belong  to  Appleby,  but  which  he 
sold  as  (he  goods  of  Appieton.  It  is  said  he  had  a  special  property  in  the 
goods  intrusted  to  him  to  sell.  He  proves  to  be  the  agent  of  Appieton  and 
Appleby,  and  his  sale  "^belongs  in  part  to  each :  but  it  is  represented  r^^t 
in  the  catalogue  as  wholly  consisting  of  the  goods  of  Appieton,  and  is  ^ 
ao  entered  at  the  excise-office,  and  the  goods  are  sold  on  Appieton 's  premises. 
The  defendant  is  induced,  probably  by  this  representation,  to  become  a  pur- 
chaser, that  he  may  have  the  opportunity  to  setoflTthe  price  of  the  goods  which 
he  buys,  against  the  bill  which  he  held,  payable  by  Appieton  to  him.  If  he  is 
deprived  of  effecting  this  object,  this  misrepresentation  must  operate  as  a  fraud 
with  respect  to  him :  he  buys  the  goods  as  Appleton's,  on  the  representation  of 
the  piaintiflf  that  they  are  such :  he  takes  them  away,  by  the  consent  of  the 
plaintiff,  (without  which  be  could  not  take  them,)  without  any  demand  of  the 
price  being  made  by  the  plaintiff,  or  any  statement  that  Appieton  was  indebted 
to  the  plaintiff  for  commission,  or  auction-duty,  or  any  thing  else.  They  were 
therefore  delivered  as  the  goods  of  Appieton,  and,  as  such,  the  defendant  had  a 
right  to  treat  and  pay  for  them :  the  plaintiff  has  concluded  himself  by  his  owa 
act. 

Park,  J.  Nothing  which  we  decide  in  this  case  breaks  in  upon  the  authority 
of  WilHamM  v.  MiUington^  which  only  decided  that  an  auctioneer  might  main- 
tain an  action  in  his  own  name.  The  court  thought  that  as  circumstances  there 
occurred,  which  do  not  occur  in  the  case  of  a  common  agent,  the  action  might 
be  maintained.  Here  the  only  question  is,  whether  the  plaintiff  has  by  his 
own  act  and  declaration  authorized  the  defendant  to  do  that  which  is  a  bar  to 
his  action.  The  plaintiff  sells  the  goods  in  the  house  of  Appieton :  his  decla- 
rations are,  that  the  goods  are  the  goods  of  Appieton :  his  entry  at  the  excise 
is  so:  the  plaintiff  had  a  clear  right  of  set-off  against  Appieton  ;  and  the  auo 
tioneer  has  parted  with  his  *iien,  without  giving  the  defendant  notice  of  tmio 
any  claim  which  he  had  on  the  price,  and  therefore  it  wouM  be  gross  ^ 
iniquity  to  say  that  the  defendant  is  not  entitled  to  his  set-off;  and  the  plaintiff 
cannot  recover. 

BiiRROuoH,  J.  I  entertain  no  doubt  on  this  case.  The  goods  were  sold  to 
the  defendant  through  the  agency  of  an  auctioneer.  As  between  the  plaintiff 
and  the  defendant  there  was  no  notice  that  these  were  the  goods  of  any  one 
but  Appieton :  it  is  enough  for  the  court  to  decide  on,  that  the  auctioneer  has 
parted  with  his  lien,  (a)  The  goods  are  parted  with  without  notice  of  any 
charge  or  claim  on  the  part  of  the  auctioneer.  If,  at  the  time  of  delivery,  the 
plaintiff  had  said,  '*  Remember  that  these  goods  are  subject  to  a  charge  for 
duty,  commission  upon  selling,  and  the  like;  you  must  not  settle  with  their 
owner,*'  it  would  have  been  notice  to  the  defendant,  and  he  would  afterwards 
have  done  wrong,  if  he  had  settled  with  Appieton,  without  retaining  those 
charges,  but  the  defendarit  has  no  notice  of  any  thing  of  the  sort ;  and  I  there- 
fore think  he  was  warranted  in  settling  with  Appieton,  and  that  the  plaintiff 
cannot  recover.    The  rule  therefore  must  be  absolute  to  enter  a       Nonsuit. 

(a)  rS«e  Yelv.  67,  i.  (Metcalf 's  edition ;)  2  Eden's  Rep.  181,  ExparU  Ckeeteman  ;  3  Hall'i 
Law  Journal,  128.] 
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•343]  •COPPIN  V.  CRAIG. 

[2  Manh.  501,  S.  C] 

When  an  anetiooee  had  sold  ffoods,  and  delivered  them  without  payment ;  held,  that  as  he 

had  parted  with  hiii  ien,  the  defendant  might,  in  an  action  by  the  auctioneer,  set  off  against 

the  price  a  debt  due  "rom  the  owner  ofthe  ffooda  to  the  defendant. 
And  where  the  auctioneer  had  sold  to  the  defendant  the  goods  of  A.  in  a  sale  of  the  ^oods  of 

B.,  held  that  this  was  such  a  fraud  that  the  defendant  might  set  off  a  debt  due  to  hun  from 

B.  against  the  price  of  the  goods  of  A. 

This  was  an  action  brought  by  the  same  phintiff  as  in  the  last  case,  against 
the  defendant,  who  had  also  purchased  pan  of  the  goods  of  Appleby,  as  well 
as  goods  of  Applelon,  at  the  sale  made  by  the  plaintiff  of  the  goods  of  the  latter, 
and  had  received  the  goods,  bat  had  not  paid  for  them.  The  defendant  pleaded, 
after  the  general  issue,  that  the  plaintiflf  sued  in  trust  for  Appleton,  and  that 
Appleton  was  indebted  to  the  defendant  in  a  lareer  sum,  which  he  set  off  against 
his  debt  to  the  plaintiff.     After  verdict  for  the  plaintiff* 

CWey,  Seijt.,  obtained  a  rule  nisi  to  set  a^ide  the  verdict  and  enter  a  nonsuit. 
He  observed,  that  according  to  the  cases  of  George  v.  Clafgeit^  7  Term  Rep 
359,  and  Rabane  v.  WiUiamn^  ibid.  860,  n.,  it  had  been  held  that  the  defendant 
was  entitled  under  the  general  issue  to  the  equity  of  the  statute  of  set-off,  even 
if  the  defendant  could  not  maintain  his  plea  of  set-off;  for  he  admitted  that  the 
authority  of  the  case  of  Bottamley  v.  Brooke^  1  Term  Rep.  021,  n.,0D  which 
that  plea  was  founded,  had  been  much  Questioned. 

The  Court  intimated  a  doubt,  wbetner  an  action  did  not  accrue  to  the 
auctioneer,  who  had  a  lien  as  well  on  the  proceeds  of  the  sale  as  the  specific 
article  sold,  upon  an  implied  promise  of  the  defendant  to  pay  him  the  price,  in 
soosideration  of  his  foregoing  his  lien  and  delivering  the  ffoods  without  payment, 
*n  analogy  to  the  cases  decided  on  the  delivery  of  goods  hy  the  master  of  a  ship 
without  payment  of  freight ;  but  they  granted  a  rule  nm. 
,044-1  *Huilock^  Seiit.,  showed  cause,  contending  that  at  least  the  plea  of 
J  set-off  ought  to  be  restrained  to  the  value  of  Appleton's  goods,  and  that 
the  plaintiff  was  entitled  to  succeed  to  the  extent  of  Appleby^s  property. 

Copley  supported  the  rule. 

7^  Court  determined,  that  as  they  had  held  the  clandestine  insertion  of 
Appleby*s  goods  into  Appleton's  sale  to  be  a  fraud  practised  by  the  plaintiff,  he 
could  not  be  heord  to  say  that  any  part  of  the  property  was  not  Appleton's, 
and  therefore  the  defendant  was  entitled  to  the  benefit  of  his  set-off  to  the  whole 
extent  of  the  goods  sold.  Rule  absolute  to  enter  a  nonsuit. 


(IN  THE  EXCHEQUER  CHAMBER.) 

Anonymous. 

Interest  refused  on  afiirmance  in  error  of  a  judgment  in  an  action  on  a  judgment  of  a  court 
in  Jamaica  in  an  action  for  goods  sold  and  delivered,  and  interest  on  the  price  of  the  goods. 

80,  where  the  judgment  in  the  court  helow  was  in  an  action  on  an  account  stated,  ^nd  for 
interest  on  the  Manoes. 

The  Court  of  Exchequer  Chamber  does  not,  in  the  ordinary  exercise  of  its  discretion,  give 
imerest  upon  ^be  erwen-^e  of  affidavits,  but  only  on  that  which  appears  on  the  record. 

LiTTLKDALK  mored  for  interest  on  a  judgment  affirmed  in  error.  An  action 
of  debt  was  Ivought  in  a  court  in  Jamaica,  for  goods  sold  and  delivered,  and 
for  interest  thereon,  and  on  an  account  stated,  and  interest  on  the  balancea. 
Judgment  passe  1  in  that  court  by  default.    The  defendant  in  error  oflfered 
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afndavits,  that  in  the  usual  course  ot  dealings  in  Jamaica,  the  inhabitants  were 
always  in  the  habit  of  charging  interest  on  their  balances,  and  that  in  the 
judgment  in  the  court  below,  interest  was  a  component  part  of  the  *sum  ^#^045 
recovered.  In  many  cases  where  the  original  transaction  bore  interest,  ^ 
this  court  gave  it.  He  only  applied  for  interest  on  the  principal  sum  recovered 
by  the  judgment  in  the  court  in  Jamaica,  which  was  a  precise  sum;  but  he 
did  not  contend  that  he  was  entitled  to  it  on  the  practice  of  this  court,  but  on 
an  affidavit  that  the  demand  in  the  court  below  was  for  matters,  all  of  which 
bear  interest.  In  several  cases,  this  court  had  given  interest  on  affidavits, 
where  it  did  not  appear  on  the  record  that  the  cause  of  action  was  a  matter 
which  bore  interest.  The  officer  had  furnished  a  case  of  interest  given  on  the 
balance  of  a  merchant's  account.  Here,  the  first  count  was  debt  for  goods  sold 
and  delivered,  and  lawful  interest  on  those  goods  ;  and  the  judgment  by  de&uk 
admitted  as  strongly  as  if  a  jury  had  found  the  fact,  that  interest  was  due.  If 
the  plaintiff  below  had  declared  in  as8ump8it  on  the  judgment  in  Jamaica,  he 
would  have  recovered  interest  in  the  shape  of  damages. 

GiBBS,  C.  J.  I  am  not  prepared  to  say,  that  because  the  courts  in  Jamaica 
are  used  to  give  interest  in  their  judgments,  therefore  we  are  to  give  it  in  a 
court  of  error  here :  the  cases  in  which  this  court  gives  interest,  are  cases 
wherein  this  court  can  see  on  the  record  transactions  which  on  the  face  of  them 
bear  interest ;  but  the  defendant  in  error  brings  this  application  before  the  court 
only  on  affidavits :  those  affidavits  may  be  wholly  false :  it  is  an  ex  parte 
appUcation ;  and  in  the  discretion  which  we  are  bound  to  exercise  in  these 
matleis,  I  am  erf"  opinion  this  is  not  a  case  in  which  we  can  give  interest,  (a) 

(a)  Wood,  B.,  was  absent. 


•SIMPSON  t;.  BLOSS.  [♦Sia 

[2  BftfBh.  MS,  8.  C] 

The  test,  whether  a  demand  connected  with  an  illeffal  transaction  in  capable  of  being  enlbreed 
at  law,  is,  whether  the  plaintiff  requires  anf  aia  from  the  illegal  traanctioa  to  establish 
his  case. 

The  plaintiff  laid  an  illegal  wager  with  B.;  the  defendant  assumed  a  part  in  the  bet.  The 
defendant  won ;  it  was  expected  that  B,  would  pay  on  a  certain  day,  before  which 
the  plaintiff,  at  the  defendant's  request,  because  he  was  going  to  a  distanee,  advanced 
to  the  defendant  his  share  of  the  winnings.  B.  died  insolvent  Mfore  the  day,  aiid  the  bet 
never  was  paid.  Held,  (hat,  inasmuch  as  the  plaintiff  could  not  establish  his  case  without 
the  aid  of  the  illegal  wager  in  his  proof,  ho  could  not  recover. 

This  was  an  action  for  money  lent,  money  had  and  received,  and  upon  the 
other  money  counts.  Upon  the  trial  of  the  cause  at  Guildhall,  at  the  sittings 
after  Trinity  term,  181 6,  before  Girbs,  C.  J.,  it  appeared  that  at  the  Epsom  races, 
1818,  the  plaintiflf  made  a  bet  of  10  guineas  with  Captain  Brograve,  that  a 
*nare  named  Glaucina  would  win  the  Epsom  stakes:  the  defendant  advised  him 
to  increase  the  bet,  and  he  the  defendant  would  take  a  share  in  it.  The 
plaintiflf  increased  the  bet  to  26  guineas  with  Captain  Brograve,  and  the  de- 
fendant assumed  10  guineas,  part  of  that  bet.  Glaucina  won ;  and  the  defend- 
ant, being  about  to  take  a  journey,  requested  the  plaintiff  immediately  to  pay 
him  the  ten  guineas,  as  his  share  of  the  sum,  which,  it  was  expected.  Captain 
Brograve  would  pay  at  Tattersall's  on  the  following  Monday,  the  usual  time 
and  place  for  settling  bets  made  at  the  Epsom  races.  The  plaintiflf  accordingly 
paid  the  defendant  the  ten  guineas,  but  before  the  following  Monday,  Captain 
Brograve  died  insolvent,  and  the  bet  of  twenty-five  ffuineas  never  was 
paid.  The  plaintiff  brought  this  action  to  recover  back  that  sum  of  ten 
guineas  which  he  had  so  advanced.  Hloenet^  Serjt.,  for  the  defendant,  in 
sisted,  first,  that  the  money  was  paid  out  and  out.    Secondly,  that  the  bet  was 


246]  7  Taunton.  347 

iOegal,  and  therefore  the  money  could  not  be  recovered.     Gibbs,  C.  J.,  sufierca 
the  cause  to  proceed,  but  reserved  the  last  point,  subjea  whereto  the  jury  founa 
a  verdict  for  the  plaintiff. 
4,QA'j-\       *Blos8et  now  moved  to  set  aside  the  verdict,  and  enter  a  nonsuit. 

-I  ^es/,  Serjt.,  now  showed  cause  against  this  rule.  He  contended, 
first,  that  the  bet  between  the  plaintiff  and  Captain  Brograve  was  not  illegal. 
Secondly,  if  it  was,  the  plaintiff's  demand  on  the  defendant  was  not  illegal. 
The  plaintiff  does  not,  by  this  action,  affirm  the  bet ;  for  he  savs  the  money 
was  paid  to  the  defendant  without  consideration,  and  he  is  entitled  to  recover 
it  back,  unless  it  be  shown  that  he  has  acted  illegally  in  paying  it.  The  cases 
of  Faikncy  v.  Eeynous^  4  Burr,  2069,  and  Petrie  v.  Hannay^  3  Term  Rep. 
418,  establish  the  principle,  that  where  a  transaction  is  not  malum  in  se,  but 
merely  prohibited  by  statute,  the  illegality  shall  be  deemed  to  extend  no  wider 
than  the  positive  prohibition  of  the  statute  expresses.  In  Faikney  v.  Reynous 
the  bond  was  clearly  illegal,  yet  the  money  lent  to  pay  it  was  recoverable. 
Here,  though  a  bet  for  less  than  50/.  on  a  horserace  may  be  illegal,  and  no 
action  maintainable  thereon,  yet  the  statute  does  not  render  the  contracts  void, 
bat  only  the  securities.  Here,  too,  the  plaintiff  pays  at  the  defendant's  request, 
which  ingredient  subsisted  in  the  cases  of  Petrit  v.  Hannay  and  Faikney  v. 
Seynous^  and  the  court,  particularly  Buller,  J.,  placed  much  reliance  on  that 
circumstance.  And  in  Petrie  v.  Hannay^  Lord  Kenyon,  C.  J.,  relied  on  the 
circumstance  of  a  bond  being  given  ;  the  other  three  judges  held  that  it  was 
competent  to  show  the  illegality  of  a  bond,  as  well  as  of  any  other  contract. 
Therefore,  although  Captain  Brograve  might  have  resisted  the  payment  of  his 
debt,  yet  the  defendant,  who  received  this  money  in  advance  under  the  con- 
templation of  its  being  repaid  out  of  Captain  Brograve*s  money,  cannot  resist 
*^dSC\  ^^^  plaintiff^s  demand.     *There  is  a  great  difference  between  statutes 

^  which  avoid  the  security,  and  those  which  avoid  the  contract :  there  is 
also  a  difierence  between  the  immediate  illegal  contract,  and  contracts  collateral, 
that  arise  out  of  it. 

Blo99tt^  Serjt.,  in  support  of  his  rule,  urged  that  though  the  race  was  legal, 
the  bet  on  it  was  illegal,  for  which  he  cited  ^Icinhrook  v.  /To//,  2  Wils.  3^9 ; 
Blaxion  v.  Pyt^  ibid.;  Goodburn  v.  Marley^  2  Str.  1 159 ;  and  CUtylon  v.  Dilly^ 
antd.  iv.  166:  where  the  point  was  given  up  as  too  clear  for  argument; 
Connor  v.  Quicks  cited  by  Aston,  J.,  in  Clayton  v.  Jenningn^^  Bl.  708 ;  a  MS. 
note  of  the  same  case  is  subjoined  by  Mr.  Nolan  in  his  edition  of  Strange,  to 
the  case  of  Goodburn  v.  Alarley,  As  to  the  second  question,  the  particular 
points  on  which  the  plaintiff  relies,  as  raised  in  the  cases  of  Faikney  v.  Beynout 
and  Petrie  v.  Hannay^  were  made  in  all  the  cases  next  cited,  and  were  over- 
ruled ;  and  as  to  the  point  of  request,  orabsence  of  request,  in  Hubert  v.  JfazCt 
2  Bos.  db  Pull.  871 »  Lord  Eldon  entirely  disaffirms  the  existence  of  any  dis- 
tinction on  that  ground.  The  rule  is,  that  whenever  one  man  advances  money 
to  another  on  the  footing  of  an  illegal  transaction  to  which  he  is  privy,  in 
whatever  relation  either  of  them  suinds  to  the  contract,  and  even  where  the 
plaintiff  is  more  distant  from  it  than  here,  he  cannot  recover,  and  that,  whether 
the  party  wins  or  loses.  Here,  therefore,  as  the  plaintiff  has  paid  that  which 
it  was  expected  Brograve  would  have  repaid,  he  cannot  recover.  He  referred 
to  Steers  v.  Laahley^  6  Term  Rep.  61 ;  Booth  v.  Hodgeon^  6  Term  Rep.  406  ; 
MUcheU  V.  Coekhum,  2  H.  Bi.  379 ;  Ex  parte  Beli,  1  Maule  db  Selw.  751. 
MAoi   ^Beet  replied  to  the  cases  cited.     In  Steers  v.  Lashley^  Lord  Kenton, 

-*  C.  J.,  confirms  Petrie  v.  Hannay.  In  Booth  v.  Hodgson  the  court  could 
not  otherwise  have  decided,  without  rendering  nugatory  the  act  for  the  protection 
of  the  insuring  corporations.  The  case  of  Mitchell  v.  Coekbum  is  liable  to  the 
same  answer,  that  it  would  enforce  a  contract  directly  prohibited*  whereas  this 
aaion  does  not  tend  to  enforce  the  prohibited  contract.  Cur.  sutv.  vtift. 

The  jndgment  of  the  couit  was  on  this  day  delivered  by 
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OiBBs,  C.  J.,  who,  after  stating  the  facts,  thus  proceeded  : — ^This  bet  was 
confessedly  iilega],  and  the  defendant  insists  that  the  plaintiff's  claim  cannot  be 
supported,  because  it  grows  out  of  an  illegal  transaction.  The  plaintiff  insists 
that  his  demand  is  collateral  to  that  transaction,  and  that  upon  the  principle 
established  in  Faikney  y.  Reynotu,  and  Fetrie  v.  Hannay<,  he  may  maintain 
an  action  for  it.  It  is  admitted  in  those  cases,  that  no  action  can  be  founded 
upon  an  illegal  contract;  but  the  court  held,  that  he  who  borrowed  money  tc 
pay  a  debt  which  he  owed  upon  an  illegal  transaction  not  malum  in  «e,  might 
be  sued  for  the  repayment  of  that  loan,  though  the  lender  knew  to  what  purpose 
the  money  was  applied,  because  the  lender's  right  of  action  is  founded  altogether 
upon  the  contract  of  loan  between  him  and  the  borrower,  and  derives  no  aid 
from  the  illegal  transaction  in  which  the  borrower  had  originally  been  concerned, 
nor  is  it  affected  by  it;  and  they  held,  that  in  both  cases  the  plaintiff's  claim 
fell  within  this  rule.  The  ground  of  their  decision  was,  that  the  plaintiff* 
required  no  aid  from  the  illegal  transaction  to  establish  theircase.  *With-  r*o5Q 
out  inquiring  whether  these  cases  are  broken  in  upon  by  others  which  ^ 
followed  them,  I  take  the  principle  upon  which  they  were  decided,  and 
proceed  to  consider  whether  the  case  before  us  falls  within  it.  Here  the  plaintiff 
pays  ten  guineas  to  the  defendant,  who  was  his  partner  in  the  bet,  upon  a 
confidence  that  he  shall  get  the  whole  bet  of  25  guineas  from  Brograve,  and  not 
being  able  to  do  so,  he  seeks  by  this  action  to  recover  it  back.  How  can  he 
make  out  his  claim,  but  by  going  into  proof  of  the  illegal  transaction  on  account 
of  which  it  is  paid  ?  He  says,  the  payment  was  on  a  condition  which  baa 
failed ;  but  that  condition  was,  that  Brograve,  who  was  concerned  with  the 
plaintiff  and  defendant  in  this  illegal  transaction,  should  make  good  his  part  by 
paying  the  whole  bet  to  the  plaintiff ;  and  it  is  impossible  to  prove  the  failure 
of  this  condition,  without  going  into  the  illegal  contract,  in  which  all  the  parties 
were  equally  concerned.  We  think,  therefore,  that  the  plaintiff's  claim  is  so 
mixed  with  the  illegal  transaction  in  which  he  and  the  defendant  and  Brograve 
were  jointly  engaged,  that  it  cannot  be  established  without  going  into  proof  of 
that  transaction,  and  therefore  cannot  be  enforced  in  a  court  of  kw.  We  also 
think,  that  the  case  Ex  parte  £eU  is  a  strong  authority  for  our  present  decision. 
The  substance  of  that  case  may  be  very  shortly  stated.  Bell's  connection  with 
the  American  house  is  immaterial  to  the  merits.  Bell  and  Scott  were  concerned 
in  an  illegal  partnership  for  in^^urances.  Bell  advanced  large  sums  to  Scott,  to 
be  applied  in  that  concern.  The  question  was,  whether  he  could  prove  under 
Scott's  commission  what  had  not  been  so  applied.  The  court  of  King's  Bench 
held  that  he  could  not,  because  the  claim  was  bottomed  in  an  illegal  contract. 
Bell  there  supposed  that  Scott  would  apply  the  money  in  the  illegal  concera, 
which  he  did  not.  The  plaintiff  here  supposed  that  *Brograve,  who  was  a  r«oer| 

Grty  with  him  and  the  defendant  in  the  illegal  transaction,  would  pay  his   '- 
IS,  which  he  did  not.     In  neither  case  can  the  claim  of  the  plaintiff  be  made 
mt,  except  through  the  ille^l  contract  in  which  all  were  concerned. 

Rule  absolute  to  enter  a  nonsuit,  (a) 

(a)  [See  12  Johns.  1,  Taiea  v.Foot;  Ibid.  376,  DmMi*toH\.  Cook  ;  U  Jofaos.  33,  Vitdkgr  ▼• 
Yates  i  Ibid.  Ul.M'CulUmY.  Gourlay;  17  Mass.  Rep.  268,  iVJueUr  v.  EuueU,  and  \^m 
""■^-  there  cited  by  counsel.] 


TALBOT  v.  HODSON. 

[2  Marsh.  527,  S.  'C] 

If  an  attesting  witness  to  a  deed  deny  having  seen  the  deed  executed,  other  evidence  of  the 

execution  is  admissible. 
Proof  that  a  party  signed  a  deed,  whioh  bears  on  the  fiwe  of  it  a  declantion  that  the  deed 

was  sealed  by  the  party,  is  evidence  to  be  left  to  a  jury  that  the  party  sealed  and  de  kvered 

Jiisdeed. 
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The  attesting  witness  to  abend  wrote  the  attestation  without  seeing  the  obligor  execute; 
another  person  gave  evidence  that  the  obligor  signed  the  bond,  but  did  not  seal  or  deliver 
*t.  Hrld,  that  the  signing  the  bond,  which  purported  to  be  sealed  with  the  obligor's  sesl« 
was  evidence  to  be  left  to  the  jury  of  the  sealing  and  delivery,  and  that  they,  disbeliev- 
ing the  second  witness,  had  properlv  found  for  the  defendant. 

Upon  a  bond  in  a  penalty  conditioneo  for  paving  a  less  sum  by  instalments  and  interest, 
though  a  part  onljr  of  the  instalments  are  due,  the  obligee  may  arrest  for  the  sgrngate 
amount  ot  all  the  instalments,  and  the  interest  accrued  due  before  the  action  brougnt. 

This  was  an  actioD  on  a  bond  in  1000/.  penalty,  conditioned  for  payment  of 
600/.  and  interest  as  follows,  viz.,  25/.  for  one  year's  interest  on  500/.«  and  50/., 
part  of  the  principal,  on  the  20th  February,  1815,  and  50/.  with  interest  of  the 
residue,  on  the  same  day  in  every  succeeding  year,  until  the  whole  500/.  and 
interest  should  be  paid.  Th^pfaintiflf  suggested  on  the  record  breaches  con- 
sisting in  the  non-payment  of  25/.  for  one  year's  interest,  and  50/.,  part  of  the 
principal,  on  25th  February,  1815,  and  50/.  further  part  of  the  principal,  with 
interest,  on  the  20th  Februar}',  1816.  At  the  trial  of  the  cause  at  the  sittings 
after  Trinity  term,  1816,  before  Gibbs,  C.  J.,  the  witness  whose  name  was 
subscribed,  as  attesting  the  bond,  and  who  was  the  sister  of  the  obligor,  swore 
that  the  defendant  never  executed  the  bond  in  her  presence,  but  that  it  was 
«oeo-i  brought  to  her  into  a  room  where  the  defendant  *was  not  present,  and  she 
-^  was  desired  to  subscribe  her  name  to  it  as  a  witness,  which  she  did,  and 
that  she  did  not  remember  whether  there  was,  at  that  time,  any  seal  affixed  to  the 
bond,  nor  whether  she  was  ever  present  when  any  seal  was  affixed.  The  plaintiff 
then  called  a  co-obligor,  having  released  him  ;  he  was  a  bankrupt,  and  was  the 
son  of  the  defendant.  For  the  defendant,  it  was  contended,  on  the  authority 
of  Phipps  V.  Parker^  1  Campb.  412,  that  no  other  evidence  of  the  defendant's 
execution  was  admissible ;  but  Qibbs,  C.  J.,  received  the  evidence,  reserving 
the  point ;  and  that  witness  swore  that  though  there  was  a  seal  on  the  bond 
when  the  defendant  wrote  her  name  opposite  to  it,  she  never  in  his  presence 
sealed  it,  nor  acknowledged  the  seal  to  be  her's,  nor  put  her  hand  on  it,  nor  de« 
livered  it.  Gibbs,  C.  J.,  considered  that  the  circumstance  that  the  defendant  had 
written  her  name  opposite  to  the  seal,  on  an  instrument  bearing  on  its  face  a 
declaration  that  it  was  sealed  with  her  seal,  was  some  evidence  ta  go  to  the 
jury  of  a  sealing  and  delivery  by  her  ;  and  the  jury,  believing  that  this  was  a 
gross  family  conspiracy  to  defraud  the  obligee  of  bis  debt,  gave  their  verdict 
for  the  plaintifi^  and  found  141/.  10^.  damages  to  be  due  upon  the  suggestion 
of  breaches. 

Best^  Serjt.,  on  a  former  day  in  this  term,  bad  obtained  a  rule  nisi  to  set  aside 
this  verdict,  and  enter  a  nonsuit,  upon  the  authority  of  Phipps  v.  Parker.  He 
observed,  that  though  secondary  evidence  of  the  execution  of  an  attested  instru- 
ment had  been  since  admiued  in  Fitzgerald  v.  Elsee^  2  Campb.  6^)5,  and 
Leman  v.  />fa»e,2Campb.  636,  n.,  yet  in  the  latter  case  Le  Blanc,  J.,  had  not 
ventured  to  impugn  the  authority  of  Phipps  v.  Parker,  with  which  this  r-  ^e 
*2SSn  P^®*^'sely  tallied,  and  Phipps  v.  Parker  was  subsequent  to  ^Grellier  v. 
J   Neale,  Feake,  N.  P.  Gas.  146,  where  the  evidence  had  been  admitted. 

Best,  being  now  called  upon  with  Cop/ey,  Serjt.,  to  support  this  rule,  they 
urged  that  this  case  did  not  fall  within  the  reason  of  Leman  v.  Deane 
and  Fitzgerald  v.  Elsee,  for  this  was  not  the  case  of  a  bare  bond  with  a  ceai 
to  it  and  without  an  attesting  witness  ;  but  here  was  actual  evidence  that  no 
solemnities  equivalent  to  delivery  accompanied  the  signing  of  this  bond.  The 
mere  wax  which  the  attorney  brings  ready  affixed,  does  not  constitute  a  sealing, 
unless  the  party  acknowledges  it  to  be  his  seal.  The  court  have  uniformly 
held,  that  the  attesting  witness  must  be  called.  If  he  says  that  he  knows 
nothing  of  the  execution,  the  court  will  give  credit  to  the  words  written,  but 
if  another  witness  is  called  who  is  able  to  correct  the  recollection  of  the  first 
witness,  and  says  the  bond  was  not  sealed,  then  it  is  not  the  defendant's  deed  : 
here  was  that  contrary  evidence.     This  deed  was  not  delivered  to  the  plaiotiff 
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in  person.  If  a  party  executing  barely  gives  a  deed  to  the  party  taking  an 
interest,  it  is  a  delivery;  but  if  he  delivers  to  a  stmnger,  the  act  (a)  must  be 
accompanied  with  an  explanatory  declaration.  The  want  of  sealing  probably 
may  be  answered  by  the  signing  opposite  to  the  seal,  which  may  be  an  adoption 
of  the  seal.  Even  if  the  jury  saw  cause  to  disbelieve  the  last  witness,  yet, 
inasmuch  as  there  was  no  evidence  that  the  deed  was  sealed  and  delivered,  and 
as  there  was  some  evidence  that  it  was  not  sealed  or  delivered,  the  jury  were 
not  warranted  in  the  verdict  which  they  bad  found.  They  probably  did  not 
distinguish  between  the  execution  of  a  bond,  which  is  a  technical  instrument, 
and  other  writings. 

♦GiBBS,  C.  J.  The  jury  probably  thought  in  ^his  case  that  the  sister  r»254 
and  son  of  the  defendant  gave  a  false  colour  to  the  transaction,  for  the  ^ 
purpose  of  protecting  the  sister  of  the  first,  and  mother  of  the  second  witness. 
The  first  swore  she  saw  nothing  of  the  execution,  therefore  she  is  put  out  of 
the  case.  It  is  admitted,  that  where  an  attesting  witness  has  denied  all  know- 
ledge of  the  matter,  the  case  stands  as  though  there  were  no  attesting  witness, 
and  other  evidence  may  be  admitted.  Here  the  attesting  witness,  who  attests 
the  sealing  and  delivery,  says  she  saw  nothing  of  it,  and  the  attesting  witness 
being  thus  got  rid  of.  it  is  open  for  the  jury  to  consider  the  effect  of  any  evidence 
that  may  be  adduced.  HoJson  says,  the  bond  was  signed  by  the  defendant ; 
he  therefore  saw  her  sign  the  paper,  which  purports  to  be  sealed  and  delivered 
by.  her.  Upon  all  the  evidence,  the  jury,  I  think,  might  consider  whether  they 
believed  that  the  defendant  executed  it  or  not. 

Park,  J.  The  same  high  authority  which  decided  Phipps  ▼.  Parker  has 
since  held  otherwise.  In  the  case  of  Letnan  v.  Deane  mm  Lancaster,  Lb 
Blanc,  J.,  held  the  same ;  and  there  was  a  case  at  the  Old  Bailey,  wherein,  as 
three  judges  on  the  rota  tell  me,  the  same  doctrine  was  held. 

BuRROuoH,  J.  The  evidence,  I  am  of  opinion,  was  well  received,  and  the 
jury  have  drawn  the  proper  conclusion.  Rule  discharged.  (6) 

The  plaintiff*  had  holden  the  defendant  to  bail  upon  this  bond,  on  an  affidavit 
that  the  defendant  was  indebted  to  him  in  550/.  for  principal  and  interest,  due 
on  a  bond  in  the  penal  sum  of  1000/.,  conditioned  for  payment  of  500/.  and 
interest  on  certain  days  therein  mentioned,  some  of  which  were  then  past. 

*Best  now  obtained  a  rule  niH  to  tax  for  the  defendant  his  costs  of  this  r*of  ei 
suit,  with  costs  of  the  application,  and  to  stay  execution  until  payment,  or  ^ 
toset  ofil'the  amount  of  the  costs  against  .the  judgment,  upon  the  ground  that  the 
verdict  being  only  for  141/.  10«.  damages,  the  plaintiff*  had  not  recovered  the 
amount  to  which  the  defendant  was  held  to  bail:  the  defendant  stated  the  bond, 
and  swore  that  the  plaintiff*  had  no  reasonable  or  probable  cause  for  holding  the 
defendant  to  special  bail  beyond  the  141/.  109. 

Shepherd,  Solicitor-General,  now  showed  cause.  The  whole  penalty  is  the 
debt  in  its  proper  sense  ;  but,  at  least,  the  sum  for  payment  of  which  the  bond 
is  conditioned  is  the  debt.  In  Cammack  v.  Gregory,  10  E^st,  525,  it  was 
held,  that  though  upon  an  assignment  of  breaches  according  to  the  statute  of 
6&>d  W.  3,  c.  1 1,  s.  8,  the  plaintiff  recover  merely  nominal  damages,  yet  he 
is  entitled  to  hold  to  bail  for  the  whole  amount  of  the  instalments.  The  plea 
here  was  non  est  factum^  which  denies  the  whole  debt,  and  the  issue  was  upon 
the  right  to  every  part  of  it ;  the  judgment  must  necessarily  be  for  the  whole 
debt ;  the  statute  does  not  alter  the  debt,  it  only  suspends  the  execution  ;  but 
it  expressly  directs  that  **  the  judgment  shall  be  and  remain  as  a  further  security, 
to  answer  to  the  plaintiff*  such  damages  as  shall  be  sustained  for  further 
breach." 

BesU  in  support  of  his  rule,  urged  that  this  was  not  a  judgment  for  the 

(a)  Co.  Litt.  36  a ;  9  Co.  137,  Tkororood'i  case ;  4  Co.  Dig.  136,  Fait,  A.  3,  A.  4. 
(6)  [See  1  Phillipps  on  Kvidence,  363,  and  the  cases  there  collected,  ace] 
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penalty ;  the  penalty  was  the  1000/. ;  the  oath  neither  accorded  with  the 
penalty,  nor  accorded  with  the  instalments.  The  bond  was  conditioned  to  pay 
500/.  at  certain  periods  :  only  141/.  was  due,  and  the  plaintiff  had  sworn  to 
MgA-i  550/.,  which  could  *never  in  any  shape  become  due.  The  statute  4:^  G. 
■^  3,  c.  46,  s.  3,  is  an  extremely  beneficial  act,  and  it  substitutes  a  milder 
remedy  in  the  place  of  indictments  for  perjury  and  actions  for  malicious  arrest, 
and  therefore  the  court  would  give  the  popular  sense  to  the  word '' recover,*' 
and  limit  it,  not  to  a  dry  standing  judgment,  but  to  that  which  the  plaintiff  can 
put  into  his  pocket.  The  discharge  of  this  rule  would  be  attended  with  the 
consequence,  that  if  a  bond  in  100,000/.  penalty  were  given  conditioned  for 
payment  of  small  sums,  the  obligee  might  arrest  for  the  penalty. 

Gi^bs,  C.  J.  We  do  not  so  decide,  nor  would  I  have  that  scandal  thrown 
on  the  law,  to  have  it  believed  that  in  these  cases  a  plaintiflT  may  arrest  for 
whatever  sum  he  pleases.  All  that  we  decide  is  this,  that  the  statute  of  43  G. 
3  does  not  apply  to  the  present  case,  which  stands  ns  it  did  before  that  statute, 
for  the  statute  gives  this  relief  only  in  cases  where  the  plaintiff  does  not  re- 
cover the  sum  sworn  to :  here  he  does  recover  the  sum  sworn  to,  therefore  it 
is  irrelevant  to  inquire  whether  this  may  be  a  malicious  arrest. 

Rule  discharged. 


EVD  OF  BDCbASLMAS  TERM. 


CASES 


ARGUED  AND  DETEBMINED 

IN  TBI 

COURT  OF  COMMON  PLEAS, 

JJfD 

OTHER  COURTS, 

III 
nr  THE  nFTT-SEYENTH  TEAR  OF  THE  REIGN  OF  GEORGE  HI. 


MEMORANDA. 


During  the  whole  of  this  tenn,  Gibes,  C.  J.,  was  compelled  by  severe  iadis- 
positioQ  to  be  absent  from  the  court. 

In  this  term  William  Firth,  of  Lincoln's  Inn,  Esquire,  was  called  to  the 
degree  of  the  coif,  and  gare  rings  with  the  motto,  Ung  Roy 9  ungLoy^  ungF(y< 


SHELDON  and  Others,  Assignees  of  ISCHIEFFLY,  v.  ROSCHILD. 

Notice  of  motion  for  a  new  trial  muet  be  siven  to  the  juoge  two  whole  daya  before  vaxmog, 
aa  well  in  cases  where  a  point  has  been  reserved  at  the  triali  as  in  other  cases. 

This  cause  was  tried  at  Guildhall  at  the  sittings  after  Michaelmas  term,  1816, 
and  a  point  was  reserved.  On  this  day,  Best^  Serjt.,  moved  for  a  new  *trial,  rfORC 
but  it  was  conceived  that  notice  of  his  intention  to  apply  had  not  been  ^ 
given  two  whole  days  before  the  motion  to  the  judge  who  tried  the  cause,  aod 
the  question  therefore  was,  whether  the  motion  could  be  now  received.  It  was 
suggested  that  the  rule  (a)  of  practice  did  not  apply  to  cases  where  a  point 
was  reserved  at  the  trial. 

Dallas,  J.  I  see  no  good  reason  for  the  distinction ;  and  the  principle  applies 
more  strongly  for  giving  notice  in  the  cases  of  points  reserved. 

It  was  anerwards  discovered  that  the  requisite  notice  had  been  given  in  dae 
time,  whereupon  the  court  entertained  the  motion. 


(a)  Ante,  iv.  721 ;  v.  86,  611. 
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BENNET  V.  MOITA. 

[1  Moore,  4,  S.  C] 

If  a  T«wel,  wfakh  in  oompliance  with  the  statute  52  G.  3,  c.  39,  oae  a  pilot  on  board,  roam 
down  another  eh^,  an  action  for  the  jury  cannot,  by  a.  30,  be  maintained  against  the  master, 
but  most  be  brought  against  the  pilot. 

This  was  an  action  against  the  master  of  a  Portuguese  ressel,  for  running 
down  the  plaintiff's  ship^  as  the  defendant  was  coming  up  the  river.  Upon  the 
trial  of  the  cause,  at  the  sittinffs  after  Michaelmas  term,  1816,  before  Gibbs, 
C.  J.,  at  Quildhall,  it  appearedthat  at  the  time  when  the  damage  occurred,  the 
defendant  had  a  pilot  on  board,  as  required  by  law,  but  there  was  no  evidence 
whether  the  accident  was  occasioned  by  any  personal  negligence  or  misconduct 
of  the  pilot,  or  of  any  other  person.  Ltns^  Seijt.,  for  the  defendant,  objected, 
that  the  plaintiff  could  not  recover,  contending  that  the  defendant  was  exempted 
from  being  liable  to  the  plaintiff  under  the  circumstances,  by  the  statute  52  G. 
8,  c.  39,  s.  90,  which  enacts,  ^  that  no  owner  or  master  of  any  ship  or  vessel 
■hall  be  answerable  for  any  loss  or  damage,  nor  shall  any  owner  or  owners  of 
,,_Q-i  any  *8hip  or  vessel,  or  consignee  of  goods,  be  prevented  from  recovering 
^  any  loss  or  damage  upon  any  contract  of  insureitce  of  the  same,  or  upon 
any  other  oonuw^t  relatmg  to  any  ship  or  vessel,  or  any  cargo  on  board  the 
same,  for  or  by  reasuu  or  means  of  any  neglect,  defauh,  incompetency^  or 
incapacity  of  any  pilot  taken  on  board  of  any  such  ship  or  vessel,  under  or  in 
pursuance  of  any  of  the  provisions  of  that  act."  Gibbs,  C.  J.,  held,  that  the 
master  was  not  answerable,  unless  it  were  expressly  proved  that  the  damage 
was  occasioned  by  the  neglect  or  default  of  the  master  and  his  servants,  and 
directed  a  nonsuit. 

Bt9U  Serjt.,  now  moved  to  set  aside  the  nonsuit,  and  have  a  new  trial :  he 
urged  the  manifest  inconvenience  and  difficulty  of  obtaining  redress  for  injuries 
of  the  like  nature,  which  would  ensue  from  this  doctrine  ;  for  that  the  damage 
was  occasioned  by  the  defendant's  ship,  was  clear,  but  the  plaintiff  can  have 
no  witness  on  board  her,  to  ascertain  who  steers  her,  nor  whether  the  mischief 
is  occasioned  by  the  default  of  the  master,  who  ordinarily,  and  prima  fueit^ 
has  the  conduct  of  her,  or  by  a  pilot,  whose  being  on  board  cannot  ordinarily 
lie  within  the  plaintiff's  knowledge  :  the  plaintiff  can  only  show,  that  his  ship 
is  damaged  by  the  misconduct  of  those  who  do  steer  the  defendant's  ship,  it 
18  incumbent  on  the  master  of  the  latter,  if  he  would  protect  himself,  to  show, 
in  his  defence,  the  fact,  which  must  lie  within  his  knowledge,  that  the  pilot, 
whom  he  has  on  board,  has  given  an  improper  direction. 

Dallas,  J.  It  must  be  presumed  that  the  damage  was  occasioned  through 
the  negligence  of  him  who  has  the  management  of  the  ship ;  and  that,  within 
the  Thames,  is  by  law  committed  to  the  pilot,  of  which  &ct  the  statute  is  notice 
*a601  ^^  ^  ^^^  subjects ;  and  it  must  *be  taken,  that  whatever  happens  by 
-J  the  ship,  in  the  course  of  that  navigation,  must  be  imputed  to  the  pilot, 
unless  he  show  that  his  orders  were  disobeyed.  The  plaintiff  had  only  to  go 
to  the  Trinity  house,  to  find  the  names  of  all  the  pilots ;  for  they  are  a  public 
remtered  body. 

Fark,  J.,  concurred. 

BuBKOUOH,  J.  The  plaintiff  would  have  no  difliculty  in  the  county  of  Kent 
to  find  out  every  man  who  goes  on  board  any  ship  as  a  pilot. 

Rule  refused. 

[See  EUAU  v.  Bowtfeid,  poet,  309.] 
▼0L.IJ.  46  2o9 
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KEMBLE  and  Others  v.  ATKINS  and  Another. 
[1  MooTOp  6,  S.  C] 

A  broker  of  the  city  of  London  may  recover  the  price  of  goods,  which  he,  being  employed 
to  purchase,  has  bought  in  his  own  name ;  and  it  is  not  a  breach  of  his  bond  given  for  dul^ 
performing  his  office  as  broker. 

This  was  an  action  for  not  accepting  and  paying  for  certain  angars  bought  bj 
the  plaintifia  for  the  defendants.  The  plaintifft  declared,  that  in  consideration 
that  they,  as  the  brokers  of  the  defendants,  and  for  certain  reward  to  be  paid 
them  by  the  defendants,  wouJd  purchase  for  the  defendants  certain  sugars,  for 
a  reasonable  price,  the  defendants  undertook  to  receive  and  pay  for  the  same , 
that  they,  confiding,  purchased  the  said  quantity  from  Lttt  and  Co.  for  a  reason- 
able price,  whereof  the  defendants  had  notice,  and  were  requested  to  receive,  ant" 
pay  for  them,  but  refused.  The  second  count  stated,  that  in  conaideration  that 
the  pJaintifis  had  purchased  for  the  defendants,  at  their  request,  as  their  agents 
(or  brokers,  certain  other  sugars  at  a  certain  price,  the  defendants  undertook* to 
receive  the  same,  and  pay  the  price  on  request,  and  averred  a  refusal  to  n^ceive 
or  pay.  The  third  count  stated,  that  in  consideration  that  the  plaintiffs,  at  thf 
defendant's  request,  *would  purchase  certain  sugars  at  a  reasonable  price,  rtoa\ 
the  defendants  undeilook  to  re-purchase  the  same  from  them,  and  pay  ^ 
'them  for  the  same,  at  and  aAer  the  price  which  the  plaintiff  should  have  given  * 
that  the  plaintiffs,  confiding,  did  purchase  the  sugars,  for  a  reasonable  price, 
•whereat  the  defendants  were  requested  to  re-purchase,  but  refused.  Upon  the 
trial  of  the  cause  at  Guildhall,  at  the  sittings  after  Michaelmas  term,  1816,  it 
xwas  proved  that  the  plaintifis  were  sugar  brokers,  and  were  employed  as  such 
by  the  defendants,  who  were  sugar  renners ;  the  dtffendants  had  before  remon- 
strated with  the  plaintifis  against  the  practice  of  the  plaintifis'  purchasing 
goods  for  the  defendants  in  the  plaintifis'  names.  The  defendants,  leather 
with  the  plaintiff,  examined  some  sugars  belonging  to  Litt  and  Co.,  and  ap- 
proving them,  communicated  personally  with  the  sellers  about  the  price,  and 
directed  the  plaintifl^s  to  purchase  them.  The  sellers  refused  to  enter  into  a 
contract  with  the  broken  for  selling  the  sugars  to  the  defendants,  but  gave  a 
sale  note  describing  the  sugars  as  sold  to  the  plaintifii.  The  plaintifis  sent  a 
contract  note  to  the  defendants,  describing  the  sugars  as  bought  for  the  defend- 
ants, of  Litt  and  Co.,  in  the  plaintiffs'  name.  The  defendant  wrote  to  the 
plaintifis,  that  he  would  not  sanction  such  a  proceeding,  and  desired  them  to 
signify  the  same  to  the  buyer,  and  to  demand  a  contract  in  the  name  of  the 
defendant's  house.  The  sellera,  however,  issued  their  order,  directed  to  the 
^ofiicen  of  the  West  India  Docks,  for  delivery  of  the  sugan  to  the  order  of  the 
iplaintifils,  on  which  the  plaintifis  endorsed  an  order  to  deliver  them  to  the  defend- 
•snts,  and  sent  this  docuilient  to  them,  which  the  defendants,  after  some  time 
.jiken  up  in  remonstrances,  returned,  having  in  vain  ofiTered,  either  to  cancel 
ithe  contract,  or  to  pay  for  the  goods  in  ready  money,  deducting  a  discount ; 
«nd  they  refused  to  *accept  the  goods,  unless  they  were  sold  directly  r«ogo 
by  the  sellera  to  the  defendants.  The  plaintifis  had  entered  the  sugara  L  '^  "^ 
in  the  broker's  book  which  they  kept,  as  ''  bought  for  the  defendants,  of  Liit 
and  Co."  For  the  defendants  it  was  objected,  that  the  plaintifis  could  nut 
recover,  having  acted  illegally:  for  that  by  statute  6  Anne,  c.  Ifi,  s.  4,  brokers 
are  to  be  admitted  to  act  within  the  city  of  London,  only  under  such  restnciions 
and  limitations  for  their  honest  and  good  behaviour,  as  the  court  of  mayor  and 
aldermen  shall  think  fit  and  reasonable  ;  and  by  the  regulations  extant,  framed 
nearly  in  consonance  to  the  expired  statute  8  dc  9  W.  3,  c.  82,  every  broker 
entera  into  a  bond  in  MOl,  penaltjr,  conditioned,  amongst  other  things,  **  that  he 
shall,  upon  every  cxintracc  by  him  made,  declare  and  make  known  to  ^uch 
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person  or  persons  with  whom  such  agreement  is  made,  the  name  or  names  of  his 
principal  or  principals,  either  buyer  or  seller,  if  thereunto  required  ;  and  that 
he  shall  not,  directly  or  indirectly,  by  himself,  or  any  other,  deal  for  himself  in 
buying  any  goods,  wares,  or  merchandise,  to  barter  or  sell  again  upon  his  own 
account,  or  for  his  own  benefit  or  advantage,  or  make  any  gain  or  profit  in  buy- 
ing or  selling  any  goods,  over  and  above  the  usual  brokage."  And  he  takes 
an  oath  **  truly  and  faithfully  to  execute  and  perform  the  office  and  employment 
of  a  broker  between  party  and  party,  in  all  things  appertaining  to  the  duty  of 
the  said  office  and  employment,  without  fraud  or  collusion,  to  the  best  of  his 
skill  and  knowledge/'  And  that  this  purchasing  of  the  sugars  in  the  plaintiffs' 
name  was  a  breach  of  their  oath,  a  forfeiture  of  their  bond,  and  a  contra ven- 
tkm  of  the  statute :  the  jury,  however,  found  that  the  defendants  had  authorized 
MM-i  the  plaintififs  to  contract  for  *the  sugars  in  the  plaintiflTs'  name,  and  gave 
-^  their  verdict  for  the  plaintifiSt. 

Shepherd^  Solicitor-General,  in  this  term,  moved  to  set  aside  the  verdict  and 
enter  a  nonsuit,  upon  the  ground  that  the  purchase  by  the  plaintiflls  in  their 
own  name  being  illegal,  the  defendants  could  not  in  law  authorize  the  plaintififs 
to  act  contrary  to  their  duty  as  brokers ;  their  express  assent  to  the  act  would 
not  make  it  legal,  nor  enable  the  plaintiflls  to  recover  on  a  cause  of  action  arising 
oat  of  that  illegal  contract.  It  is  not  necessary  that  a  broker  should  re-sell  at 
a  profit,  in  order  to  make  his  purchase  of  goods  illegal.  In  order  to  avoid  the 
difficulty  of  proving  that  the  broker  had  made  a  profit  upon  a  resale,  a  fact  so 
easy  to  be  concealed,  the  condition  of  the  bond  is  penned  in  the  alternative.  It 
is,  indeed,  a  breach  to  re-sell  at  a  profit,  but  it  is  also  a  breach  for  a  broker  to 
deal  for  himself  in  buying  any  goods  to  barter  or  sell  again,  upon  his  own 
account:  the  plaintifl^  again  sell  these  goods,  on  their  own  account,  to  the 
defendants;  whether  it  be  for  their  own  benefit  or  advantage,  or  not,  is 
immaterial.  The  first  count  was  disaffirmed  by  the  plaintiffs'  own  evidence, 
and  though  the  last  count  was  proved  in  fact,  the  law  prohibits  the  plaintifl^  to 
recover  on  it. 

Dallas,  J.  In  this  case  the  question  went  to  the  jury,  whether  the  defend- 
ants ever  authorized  the  plaintiffs  to  make  the  contract  in  the  precise  way  in 
which  it  is  here  laid,  and  if  the  defendants  dispensed  with  that  which  is  the 
usual  duty  of  a  broker,  there  is  no  ground  of  complaint.  The  plaintiflls  made 
known  the  name  of  the  buyer  and  seller ;  they  kept  a  book  containing  the 
names  of  all  buyers  and  sellers  ;  and  entered  the  names  of  the  parties  to  this 
contract  in  the  book.  A  broker  is  required  not  to  buy  or  sell  for  himself;  nor 
*2B41  ^'^  ^^^  ^plaintiffs  buy  or  sell  for  themselves,  for  the  jury  found  that  the 
"^J  plaintifli  had  authority  to  buy  the  sugars  for  the  defendants  in  the 
phiintifis'  own  name  ;  and  they  did  so  buy  them. 

Pakk,  J.  The  mischief  which  was  meant  to  be  prevented,  was  the  brokers' 
dealing  as  general  merchants  with  this  property,  which  they  were  to  purchase 
%s  brokers;  but  here  the  pkiintifis  disclose  on  each  side  every  step  of  the 
proceeding.  They  tell  the  defendants  that  they  have  bought  of  Litt  for  them  ; 
they  tell  Litt,  that  they  have  sold  to  the  defendants ;  the  defendants  wish  the 
sugars  to  be  bought  in  their  own  name,  but  Litt,  for  some  whim  or  other,  will 
not  accede  to  it,  and  after  the  defendants  are  apprized  of  the  terms  of  the  sale, 
thiey  go  and  see  the  sugars  in  the  warehouse,  and  do  not  then  make  their 
objection.     I  think  there  is  no  ground  to  disturb  the  verdict. 

Bdrrouoh,  J.      I  think  the  verdict  perfectly  right.         Rule  refused,  (a) 

(a)  [See  post,  295,  WUson  et  al  v.  H4H,] 
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n  Mooi«,  13,  S.  C] 

The  pawnee  of  coffees,  lodged  in  the  West  India  Dockf ,  and  entered  there  in  the  pawnee's 
name,  gave  up  to  the  pawnor  eenain  delivery  notes  thereof  called  Dock- Warrants,  having 
endorsra  them  with  an  order  for  the  deliveiy  of  the  ffoods  to  — — ~,  in  exchangie,  not  fev 
cash,  which  he  might  have  had,  but  for  a  check  for  the  debt  on  the  pawnor's  banaer,  which 
check  was  dishonoured :  the  pawnor  bavins  contracted  to  sell  the  goods  to  the  plaintifis, 
received  payment  for  them,  and  gave  to  tne  plaintifls  the  delivery  notes  with  the  blank 
above  the  defendant's  siffnat  ure  for  the  name  of  the  person  to  whom  they  were  to  be  delivered. 

Heldt  1.  That  the  defendant  having  intrusted  the  pawnor  with  his  signature  to  a  blank, 
purporting  to  authorize  the  delivery  of  the  goods,  and  enabled  him  thereby  to  mdoce  iaitfa 
to  a  contract  ibr  the  sale  of  the  goods,  and  to  obtain  payment  for  them  from  the  plaintiff, 
it  must  be  considered  that  the  contract  of  sale  was  the  defendant's  contract,  and  the  pay- 
ment, a  payment  to  the  defendam. 

2.  The  court  (Park,  J.,  dissentiente)  guarded  against  any  inference  thftt,  aerordin^  to  s 
practice  which  has  obtained  since  the  erection  of  the  West  Ind'a  Docks,  anendor^reenton 
these  delivery  notes  or  dock- warrants  was,  of  itself,  and  without  making  the  whsrfiiigers 
parties  to  the  order,  capable  of  transferring  any  property  in  the  goods  therein  described. 

Thm  was  an  action  broagbt  to  recoTer  the  ralne  of  thirtj  cnaks  of  cofiee, 
lying  in  the  warphonses  of  the  West  India  Dock  Compaiif ,  which,  as  it  ap- 
peared upon  the  trial  before  Park,  J.,  at  Gniidhall,  at  the  sittings  after 
Michaelmas  Term,  181(5,  the  plaintifT  had  purchased  under  the  followittg 
circumstances: — Roebuck  had  previously  parchaaed  the  coffee,  with  money 
advanced  by  the  defendant,  Abraham  Samuda,  and  for  securing  repayment, 
had  transferred  this  coffee,  in  the  books  of  the  West  India  Dock  Company,  in- 
to the  name  of  David  Samuda,  in  trust  for  the  defendant,  by  way  of  pledge. 
Roebuck  afterwards,  on  Idth  August,  agreed  to  seH  the  coffee  to  the  plaintifls, 
to  be  paid  for  in  cash  on  17 th  August ;  and  on  IHth  August,  be  requested  the 
defendant  to  give  up  to  him  the  dock  warrants  or  orders  for  the  delivery  of  the 
coffee,  which  the  defendant  refused  to  do,  unless  he  were  firet  paid  his  debt ; 
whereupon  Roebuck  showed  him  1000/.,  out  of  which,  he  said,  the  defendant 
should  be  paid ;  but  that  for  the  sake  of  acquiring  credit  at  his  banker's,  he 
wished  to  pay  them  this  sum,  and  immediately  to  give  the  defendant  a  check  on 
them  for  6d0f.,  the  amount  *due  to  him.  The  defendant  acquiesced,  and  r-^ng  ; 
took  the  check,  and  wrote  at  the  foot  of  the  delivery  notes  his  signature  ^ 

to  an  order  for  delivery  of  the  above-mentioned  goods  to ,  and  gave  them 

up  on  the  same  day  to  JEloebuck,  who  on  the  16th  received  of  the  plaintifls  the 
price  thereof,  and  delivered  to  them  the  delivery  notes,  to  be  filled  up  by  them- 
selves with  their  own  or  their  agent's  name,  as  the  party  to  whom  the  giods 
were  to  be  delivered.  The  check  which  the  defendant  had  taken.  Roebuck 
immediately  instructed  his  bankere  not  to  pay;  upon  its  dishonour,  the  defenn- 
ant,  before  the  delivery  notes  had  been  presented  at  the  West  India  Dock^. 
gave  notice  at  the  Docks,  and  caused  the  delivery  to  the  plaintiffs  (who  on 
19th  August  demanded  the  goods)  to  be  stopped.  The  plaintifi&  insisted  that 
the  property  of  the  cofiee  was  vested  in  themselves,  by  the  endorsement  to  them 
of  the  delivery  note,  for  that  such  was  the  custom  of  this  trade,  established 
ever  since  the  West  India  Docks  had  been  formed,  and  he  proved  that  the 
practice  does  prevail,  of  transferring  these  documents  from  hand  to  hand,  by 
endorsement,  as  a  symbolical  delivery  of  the  property,  to  which  the  officers  of 
the  West  India  Docks  pay  attention,  and  give  enect ;  for  that,  upon  the  request 
of  any  holder  of  such  delivery  notes,  the  Dock  Company  will  substitute  for 
them  new  notes,  deliverable  to  the  holder  of  the  old  notes  :  it  was  also  proved, 
that  persons  engaged  in  the  trade,  treat  and  consider  these  notes  as  passing 
the  property  by  endorsement.    The  form  of  the  notes  is  as  follows : — 
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«  Warrant  of  Transfer.  Number  of  Order,  640. 

Ship's  Rotation,  No.  32. 
West  India  Dock  Warehouse,  No.  8. 

I  certify  that  the  following  5  casks,  lot  20,  of  Coffee,  imported  by  the  ship 
T.,  Captain  L.  from  S.,  entered  by  H.  M.  &  Son,  on  the  25th  day  of  March, 
»QaY}   1^I^9  h&ye  been  transferred  in  the  books  of  the  warehouse  *into  the 
■^  name  of  David  Samuda.    Rent  commences  26th  June,  1816,  inclu- 
sive. Dated  18th  June,  1816. 

Weighing-book,  No.  20,  Mo  164.  C.  Coldstream,  Capt.  No.  8. 

Entered,  S.  W.  Sansum,  Clerk. 

Then  followed  a  schedule  of  the  marks  and  weight  of  the  contents  of 
each  cask. 

London,  ,  181 

Deliver  the  above-mentioned  goods  to  Mr.  Ab.  Samuda,  or  order. 

D.  Samuda. 

No. 
Examined  and  entered  the  day  of  181 

*  London,  19th  August,  181 

The  above-mentioned  goods  to  '  Henry  Coombe  and  Co.*  or  order. 

Ab.  Samuda. 

N.  B.  This  order  must  be  presented  at  the  West  India  I>ock  House,  and 
all  charges  are  to  be  paid  before  the  goods  are  taken  away." 

The  name  Henry  Coombe  was  inserted  after  the  notes  were  delivered  to  the 
plaintiflf.  Park,  J.,  assimilated  these  delivery  notes,  or  warrants,  as  the  wit- 
nesses called  them,  to  bills  of  exchange,  and  bills  of  lading ;  both  of  which 
transfer  property  by  endorsement ;  and  under  his  direction  the  jury  found  a 
verdict  for  686/.,  the  value  of  the  coffee  in  Nov.  1816,  it  having  risen  in  price 
since  the  sale. 

Best,  Seijt.,  now  moved  to  set  aside  the  verdict  and  enter  a  nonsuit,  or  if  that 
were  refused,  to  reduce  the  damages  to  52^)/.  Ids.  5(/.,  the  value  of  the  cofiee 
in  August.  He  made  the  first  application  upon  the  ground  that  this  delivery 
note,  though  dignified  by  the  dock  officers  with  the  appellation  of  a  warrant, 
is  nothing  more  than  an  order  from  the  owner  and  seller  of  goods,  to  his  servant 
the  wharfinger,  to  deliver  the  goods  to  the  person  therein  named.  The  custody 
of  the  whaHSnger  is  the  vendor's  custody,  and  though,  when  the  servant  has 
^2(181  ^^^  ^  master's  order  before  it  *be  countermanded,  he  is  justified 
J  in  the  act ;  and  though,  where  goods  from  their  bulk  are  inconvenient 
for  instant  delivery,  or  for  the  purchaser*s  accommodation  are  continued  in  the 
same  warehouse,  a  transfer  in  the  wharfinger's  book  is  held  equivalent  to  actual 
delivery,  and  the  warehouse  thenceforth  becomes  the  warehouse  of  the  buyer ; 
yet,  where  the  order  has  never  reached  the  8ervant,*or  wharfinger,  the  property 
in  the  goods  is  not  changed  by  the  delivery  note.  In  Hurry  y.  Mangle*, 
1  Camp.  462,  Lord  Ellenborouoh,  C.  i.,  says,  ^  The  acceptance  of  warehouse 
rent  was  a  complete  transfer  of  the  goods  to  the  purchaser.  If  I  pay  for  a  part 
oi  a  warehouse,  so  much  of  it  is  mine.  This  is  an  executed  delivery  by  the 
buyer  to  the  seller."  But  here  the  delivery  was  not  executed,  it  remains  execu- 
tory. It  is  not  the  piece  of  paper  which  transfera  the  property  by  its  own 
operation,  but  it  is  the  act  of  the  wharfinger,  who,  upon  delivery  of  the  note, 
panues  its  directions.  To  change  the  property,  there  must  be  something 
more  done  than  has  been  done  in  this  case.  If  this  paper  had  been  barely  de- 
livered over  to  the  warehouse-keeper,  then,  according  to  Harmon  v.  Andtrnon^ 
%  Campb.  248,  the  property  would  be  transfeored,  but  that  has  not  beien  done. 
This  instnimeBt  has  no  similitude  to  bills  of  lading,  to  which  it  was  compared 
at  the  trial.  Bills  of  lading,  in  Lickbarrow  v.  Mason,  6  Term  Rep«  l^lt  W/ere 
ultimately  put  on  a  special  finding  of  the  custom  of  merchants,  but  here  no 
custom  of  merchants  wasfounJ,  nor  has  any  custom  M^  ^^^  ^  ff^^  ^Pt  ^^^ 
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these  delivery  orders  are  only  of  a  few  years'  standing.  Bills  of  lading  were,  in 
CaldwtU  V.  Ball^  1  Term  Rep.  t205,(A)  said  to  be  first  used  for  transferring  ot 
goods  at  sea,  which  were  therefore  incapable  of  an  instant  actu>il  delivery ;  but 
if  a  man  writes  an  order  to  his  shopman  at  a  warehouse .  *in  a  different  r^ogu 
part  of  the  town,  to  deliver  goods,  that  is  not  an  instrument  transferable  ^ 
by  endorsement,  and  this  is  no  more.  The  defendant  has  this  property  in  his 
hands  for  a  valuable  consideration.  It  cannot  be  taken  from  him  without  pay- 
ment. Roebuck  defrauds  him,  purchasing  of  him  by  a  void  check  on  a  banker, 
but  he  does  not  thereby  re-acquire  the  property,  and  therefore  the  plaintiffs  have 
purchased  of  a  person  who  has  no  title.  The  second  part  of  the  application 
was  made  on  the  ground  that  the  refusal  to  deliver  on  I9ih  August,  being  com- 
plete evidence  of  a  conversion,  and  a  cause  of  action  then  well  vested  in  the 
plaintifi&,  their  damages  could  not  be  augmented  by  any  subsequent  perse- 
verance of  the  defendant  in  the  wrong  done  them. 

Dallas,  J.  In  this  case  there  ought  not  to  be  a  new  trial.  The  person  who 
enabled  Roebuck  to  commit  this  fraud  was  the  defendant,  by  lodging  these 
delivery  notes  in  Roebuck's  hand,  and  enabling  him  to  go  to  market  with  them. 
The  act  of  Roebuck,  therefore,  was  the  act  of  the  defendant.  It  is  said  that*  it 
would  be  inconvenient,  if  property  may  be  transferred  by  these  delivery  notes. 
The  best  test  of  their  convenience  is  the  use  of  them,  which  has  obtained  ever 
since  these  docks  have  been  erected.  Two  witnesses,  very  conversant  with  this 
trade,  stated  that  there  was  a  general  practice  prevalent,  to  receive  these  war- 
rants in  the  market,  and  to  pay  for  the  goods  therein  specified,  without  going  to 
the  dockhouse  to  examine  whether  any  stop  was  put  on  them.  Without  sjiying 
that  this  is  such  an  usage  as  to  constitute  a  rule  of  law,  there  is,  in  the  particu- 
lar case,  enough  to  show  that  there  is  no  foundation  for  the  observation  that  the 
practice  will  be  productive  of  inconvenience.  It  is  enough,  therefore,  to  say, 
that  the  persons  who  hold  these  bought  notes,  *have  given  a  valuable  ri^Mfk 
consideration  for  them,  and  that  therefore  they  are  entitled  to  the  pro-  ^ 
perty. 

Park,  J.  I  am  of  the  same  <^inion :  it  is  the  defendant  who  is  to  blame,  for 
sending  out  Roebuck  into  the  world  wiih  these  symbols  in  his  hands ;  and  the 
plaintim,  by  purchasing  them,  obtain  a  right  to  the  delivery  of  the  coffee.  As 
to  the  custom,  it  is  asked  by  the  defendant's  counsel,  how  can  a  custom  grow 
up  in  so  short  a  time  as  hath  elapsed  since  the  making  of  these  docks,  but  in 
the  Newfoundland  (6)  case,  it  was  held,  that  one  year  was  enough  for  a  practice 
of  trade  to  grow  up. 

BuRROuGH,  J.  I  hope  it  will  be  understood,  that  the  court  does  not  proceed 
upon  any  thing  like  a  custom  in  this  case :  the  only  use  to  be  made  of  the  evi- 
dence of  the  practice  of  the  trade,  is  that  put  by  my  brother  Dallas  :  it  shows 
that  no  inconvenience  results  from  the  use  of  these  warrants.  But  here  is  a 
contract  bond  fide  made :  there  is  no  misconduct  in  the  plaintiff,  as  it  has  been 
urged  by  the  defendant's  counsel  that  there  was,  in  paying  before  the  time  of 
the  prompt :  a  man  may,  if  he  will,  pay  money  before  the  last  day  at  which  he 
is  bound  to  pay  it ;  and  here,  the  plaintiff  obtains  possession  of  this  document 
by  the  act  of  the  defendant  himself:  the  defendant  has  been  paid  for  the  goods; 
for  Roebuck  and  the  defendant  are  one.  He  might  have  had  his  money  if  be 
would,  for  the  plaintifTs  check  in  favour  of  Roebuck  is  paid,  and  who  is  it  that 
credits  Roebuck,  but  the  defendant?  We  therefore  have  the  contract  of  sale, 
and  the  payment  complete,  which  transfer  the  property;  and  though  rM>7i 
there  also  exists  in  the  case  this  document,  what  diffeience  ^does  it  make  t  ^ 
[t  does  not  invalidate  the  sale.  I  think,  therefore,  there  is  no  ground  for  a  new 
trial.  Rule  refQ8ed.(e) 

The  other  point  was  rejected  sub  alentio. 

(a)  By  Buller,  J.  816.  (6)  NMe  t.  Jfennoimiy,  2  Doug.  610. 

(c)  [See  post,  37S,  Imcom  v.  Dorrieiu^ 
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MILL  V.  POLLON. 

[1  Moore  19,  S.  C] 

Plea  of  judgmeiit  recoTered  in  an  action  on  the  caee  on  promiaesy  to  the  damage  of  the  defend- 

anty  ia  bad  on  ffeneral  demurrer. 
By  the  word«  **  the  said  Court  of  the  Bench,'*  in  a  plea,  the  Court  of  Common  Pleat  shall  be 

intended. 

This  was  an  action  for  money  paid,  money  lent,  and  on  an  account  stated. 
The  defendant  pleaded  in  bar,  that  the  plaintiff  heretofore,  in  Trinity  term,  56 
G.  3,  impleaded  the  defendant  in  the  court  of  our  hrd  the  king,  before  the  king 
himself,  in  a  plea  of  trespass  on  the  case  on  promises,  to  the  damage  of  the 
defendant,  on  occasion  of  not  performing  the  very  same  identical  promises  in 
the  declaration  mentioned;  and  such  proceedings  were  thereupon  had  in  the 
said  court  of  our  lord  the  king,  before  the  king  himself,  that  afterwards,  in  that 
very  same  Trinity  term,  the  plaintiff,  by  the  consideration  and  judgment  of  the 
said  Court  of  the  Bench,  as  by  the  record  still  remaining  in  the  said  court  of  our 
said  lord  the  king,  before  the  king  at  Westminster,  more  fully  appeared,  reco- 
vered against  the  defendant  in  that  plea.  The  plaintiff  demurred  generally  to 
this  plea. 

The  Court,  stopping  Lens,  Serjt.,  who  supported  the  demurrer,  and  cited 
Impey  v.  Taylor,  3  Maule  &  Selw.  1()6,  called  on 

Blosset,  Serjt.,  to  support  the  plea ;  who  argued,  as  to  the  objection  that  the 
former  plea  was  averred  to  be  trespass  on  the  case  on  promises  to  the  damage 
of  the  defendant,  that  inasmuch  as  the  demurrer  admits  the  truth  of  all  matters 
wy^oi  ^bich  are  well  pleaded,  it  admitted  the  *truth  of  the  allegations  of  this 
-I  plea.  It  was  not  insensible  matter,  that  the  defendant  averred :  he  aver- 
red that  the  plaintiff  sued  before  for  the  same  cause,  and  made  a  blunder  in  his 
declaration,  by  stating  that  the  defendant's  breach  of  promise  was  to  the  defend- 
ant's damage,  and  obtained  judgment  on  that  blundering  declaration :  that  judg- 
ment was  erroneous,  but  the  plaintiff  admits  that  such  a  judgment  did  pass  for 
himself  the  plaintiff;  and  so  long  as  it  is  unreversed,  it  is  a  good  judgment,  and 
is  a  bar  to  a  second  recovery ;  and  he  cannot,  by  this  side  wind,  reverse  the 
judgment  in  which  he,  if  the  defendant  speaks  true,  as  the  plaintiff  admits  he 
does,  has  himself  blundered.  As  to  the  second  point,  he  argued  that  the  term 
"  the  Court  of  the  Bench"  was  ambiguous,  and  applicable  to  either  court.  In 
Impey  V.  Taylor,  the  court  relied  on  the  addition  to  the  Court  of  the  Bench,  **at 
Westminster,"  aa  peculiarly  designating  the  Court  of  Common  Pleas. 

The  Cowrtf  however,  gave  judgment  for  the  plaintiff. 


BENSON  V.  SCHNEIDER. 

[1  Moore  21,  S.  C] 

Where  a  practice  prevailed  of  comprcMing  bales  of  cotton  wool  bv  machinery,  to  improve  their 
■towage,  the  fiimishing  a  cargo  of  cotton  wool  in  uncompressed  bales,  as  they  came  from  the 

Xwer,  was  held  not  to  be  a  compliance  with  a  contract  to  load  a  fhll  and  complete  cargo, 
■e  the  freighter  bad  an  option  to  load  a  whole  ship  with  one  ipedea  of  goods  at  a  higher 
fate  of  freight,  or  a  part  wiCh  goods  at  a  higher  rate,  and  a  part  with  another  species  of  goods 
at  a  lower  rate,  but  &e  latter,  if  laden  at  all,  required  to  be  first  laden  on  board,  the  freighter, 
by  beginning  to  load  with  the  soods  at  the  higher  rate,  wss  deemed  to  elect  to  furnish  an 
entire  cargo  of  those  goods  at  the  higher  rate,  and  he  having  so  elected,  but  failing  to  load  a 
complete  cargo  hereof.  Held,  that  the  jury  were  warranted  in  giving  damages  for  the  entire 
complement  at  the  higher  rate,  without  regarding  the  liberty  he  once  had  to  load  goods  at  a 
lower  rate. . 

This  was  an  action  on  a  charter  party,  brought  for  not  having  put  on  board 
the  ship  Canada,  from  Charlestown  or  New  Orleans,  at  the  freighter's  option* 
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^pursuant  to  the  terms  of  a  charter  party  entered  into  between  the  plaintiflT  and 
the  defendant,  **  a  full  and  complete  cargo,  not  exceeding  what  the  ship  could 
reasonably  stow,"  for  which  freight  was  to  be  paid,  if  the  goods  were  shipped  at 
New  Orleans,  for  cotton  in  round  bales,  3d,  per  lb.,  and  in  square  bales  2|dL 
per  lb.,  and  for  rice  8/.  8s.  per  ton,  which  the  defendant  was  at  liberty  to  put  on 
board,  not  exceeding  150  tons.  Upon  the  trial  of  the  cause  at  Guildhall,  at  ibe 
sittings  after  Michaelmas  term  1816,  before  Burrouuh,  J.,  it  appeared  that  the 
vessel  not  obtaining  a  cargo  at  Charlestown,  was  ordered  to  New  Orleans.  The 
^erms  round  and  square  bales  were  more  immediately  applicable  to  the  trade  at 
Charlestown,  where  they  were  so  distingubhed,  the  round  bales  consisting  of 
cotton  wool  merely  packed  by  hand  into  bags  or  trusses,  and  the  square  bales 
being  made  in  a  cubical  bag,  which  was  inserted  into  a  cubical  wooden  chest, 
and  the  cotton  wool  was  forcibly  trodden  into  it  by  men ;  the  latter  bales  were 
consequently  more  compact  At  New  Orleans,  all  the  bales  were  originally, 
when  they  came  down  from  the  country,  square,  otherwise  called  compressed 
bales,  and  were  packed  in  the  mode  last  mentioned ;  but  along  tlie  shore  were 
erected  steam-engines,  by  the  power  of  which  the  compressed  bales  were  strongly 
recompressed  and  condensed  into  a  much  smaller  bulk;  and  it  was  the  estab- 
lished and  uniform  practice  of  that  port,  to  recompress  all  cottons  for  exporta- 
tion, unless  the  ship  which  was  to  take  them  was  unable  to  get  a  full  cargo,  ia 
which  case  it  was.  deemed  unnecessary  to  incur  the  expense  of  this  process. 
If  rice  were  to  be  put  on  board,  it  was  necessary  that  it  should  be  laden  before 
any  part  of  the  cotton  was  laden,  being  more  ponderous.  The  ship  chartered 
would  have  contained  170  tons  of  recompressed  cottons  above  the  cargo  which 
was  shipped.  The  defendant  put  on  board  an  insufficient  *cargo  of  r-Mr^ 
ordinary  compressed  bales,  without  putting  any  rice  on  board.  The  ^ 
jury  found  a  verdict  for  the  value  of  the  freight  of  the  170  tons  of  cotton 
which  the  vessel  would  have  contained,  if  she  had  been  wholly  laden  with 
recompressed  bales. 

Lens,  Serjt.,  now  moved  for  a  new  trial,  first,  upon  the  ground  that  the 
defendants  were  not  bound  to  furnish  a  cargo  of  recompressed  bales  of  cotton, 
but  only  of  cotton  packed  in  the  ordinary  way  in  which  it  is  sent  to  market  bj 
the  grower;  secondly,  that  too  high  a  rate  was  assumed  for  the  deficient  freight, 
for  that  the  jury  ought  to  have  taken  into  the  account  the  circumstance  that  the 
defendant  was  at  liberty  to  put  on  board  an  hundred  and  fifty  tons  of  rice,  at 
the  freight  of  8/.  8^.  per  ton,  whereas  he  was  to  pay  freight  for  the  cotton  ailer 
the  rate  of  28/.  per  ton ;  and  it  would  materially  have  reduced  the  plaintiff's 
claim,  if  the  defendant  had  put  on  board  his  allowed  quantity  of  rice,  and  only 
the  residue  of  the  cargo  in  cotton.  He  also  offered  an  affidavit,  that  the  master 
of  the  vessel  never  remonstrated  against  taking  on  board  the  ordinary  square 
bales,  until  afler  a  great  part  of  ttie  cargo  was  laden,  when  he  required  the 
residue  to  be  delivered  in  recompressed  bales. 

Per  Curiam.  It  cannot  be  contended  that  a  cargo  of  uncompressed  bales 
is  a  full  cargo,  and  although  the  freighters  might  ship  a  hundred  and  fifty  tons 
of  rice,  yet,  inasmuch  as  it  was  in  evidence,  that  the  rice,  if  loaded  at  all,  must 
be  put  in  before  the  putting  in  of  the  cotton,  they  have  elected  to  put  in  an 
entire  cargo  of  cotton;  and  therefore  the  freight  of  the  complement  of  the  ship's 
cargo  in  cotton,  and  not  in  rice,  must  be  the  measure  .of  damages. 

Rule  refused. 


«7«J 


7  Taunton-  861 


ft7S\  •BYLAND  9.  KING. 

[1  Hoora  24,  8.  C] 

AiBdavH  that  Um  defendant  is  jaitly  indebted  in  a  ttia  lor  prineipal  and  internet  doe  on  a  bond» 
made  bj  the  defendant  to  B.,  in  a  greater  penal  suniy  is  good,  though  it  do  not  state  the  con- 
dition m  the  bond  to  be  for  ihe  payment  of  money. 

If  the  aaigBee  of  a  bond  takes  on  himself  to  disaffirm,  by  his  affidaTiti  a  tender  in  bank  notes 
by  hia  asaignor,  the  court  will  not  reject  his  affidant. 

Tbe  defendant  had  been  arrested  upon  an  affidavit  of  J.  Naylor  that  the 
defendant  was  justly  and  truly  indebted  to  Francis  Count  Byland  and  Isabella 
Countess  Byland,  his  wife,  in  the  sum  of  3000/.  for  principal  and  interest  due 
on  a  bond  dated  7th  December  1810,  and  made  and  entered  into  by  the  defend- 
ant to  the  said  Francis  Count  Byland,  and  Isabella  Countess  Byland,  his  wife, 
in  the  penal  sum  of  6000/.,  and  which  bond  had  been  duly  assigned  to  the 
deponent;  and  he  proceeded  to  state  that  no  offer  had  been  made  to  pay  in 
bank  notes. 

Lens,  Serjt,  had  on  a  former  day  obtained  a  rule  nisi  to  discharge  the 
defendant  out  of  custody  upon  entering  a  common  appearance,  upon  two  sup- 
posed insufficiencies  in  this  affidavit.  First,  that  since  it  appeared  by  the  affidavit 
that  the  bond  was  given  for  a  penal  sum,  it  ought  also  to  appear,  that  the  con- 
dition of  the  bond  was  for  the  payment  of  money,  so  that  such  a  debt  as  was 
sworn  to  might  arise  thereon,  otherwise,  for  aught  that  appeared,  it  might  be 
cooditioned  for  performance  of  covenants,  or  other  matter,  on  which  no  debt 
arose.  He  cited  Bosanquet  v.  FiiHs,  Maule  6l  Selw.  330.  He  also  objected, 
that  the  deponent  had  taken  on  himself  positively  to  disaffirm  a  tender  of  bank 
notes  to  the  obligees,  which  he,  who  was  merely  the  assignee  of  the  bond, 
could  not  possibly  know ;  he  could  only  possess  information  and  belief.  Smith 
V.  l\fsan,  2  Bos.  &  Pull.  339. 

Best  and  Onslow,  Serjts.,  showed  cause.  This  affidavit  pursued  a  printed 
Bcrr^  precedent,(a)  in  common  use.  And  it  ^sufficiently  appeared  by  the  posi- 
•I  tively  swearing  to  the  debt,  that  the  bond  must  be  either  single,  or 
cooditioned  for  payment  of  money,  and  not  for  performance  of  covenants,  nor 
for  other  unliquidated  damages.  As  to  the  second  point,  the  deponent  under- 
takes to  know  the  fact;  if  the  affidavit  be  false,  indict  him  for  perjury;  if  he  has 
sworn  to  too  much,  it  will  not  vitiate.  The  act  43  O.  3,  c.  18,  s.  2,  is,  that  if 
there  be  any  part  of  the  affidavit  disaffirming  a  tender  of  bank  notes  at  all,  it  is 
incumbent  upon  the  opposite  side  to  affirm  the  tender. 

Skepkerd,  Solicitor-General,  and  Lens,  Serjt.,  in  support  of  the  rule.  It  must 
appear  on  the  affidavit,  that  the  bond  is  such  an  instrument  on  which  an  actual 
debt  anses,  and  therefore  it  ought  to  appear  that  the  bond  was  conditioned  for 
payment  of  money ;  for  to  say  that  he  is  indebted  for  principal  and  interest,  may 
be  an  inference  of  law  drawn  by  the  deponent  from  premises  which  do  not 
warrant  it  A  common  inference  will  not  suffice;  for  an  affidavit  that  the 
defendant  is  indebted  for  goods  sold  and  delivered,  will  not  suffice,  withoipl 
saying  by  whom,  and  to  whom,  though  a  very  strong  inference  arises  that  the 
goods  are  sold  by  the  plaintiff  to  the  defendant.  If  this  bond  were  a  single  bill, 
then  it  must  appear  by  the  affidavit  that  it  is  a  single  bill ;  and  though  in  th^ 
case  of  Bosanquet  v.  JFV//t5,  the  words  for  principal  and  interest  do  not  appear, 
yet,  as  that  is  only  the  deponent's  inference  of  law,  their  presence  cannot  aid 
bim.     The  second  objection,  at  least,  is  good. 

Dallas,  J.    As  to  the  first  objection,  in  the  case  of  Bosanquet  ▼.  FUUs  tha 

material  part,  that  he  is  indebted  for  principal  and  inteiest,  is  wsnting*     How 

*2771    ^^  ^^  ^^  indebted  on  the  bond,  fur  princij>al  and  interest,  unless  ^the 

''    bond  be  either  conditioned  for  payment  of  money,  or  be  a  single  billT 

(a)  Tidd's  Practical  Forms,  2d  edit  p.  84»  s.  42. 
VOL.  u.  46  3  H 
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As  to  the  second  objection,  it  is  noc  only  in  cases  where  a  plaintiff  w 
residing  abroad,  that  the  courts  have  permitted  the  affidavit  of  the  agent  in 
this  country  to  disaffirm  a  tender  to  the  principal,  ms  in  Andrumi  ▼.  Morgan, 
ante,  it.  231,  but  in  the  case  of  Knight  ?.  Keyie,  1  East,  415,  the  coart  held  it 
enough,  though  the  principal  was  living  in  England,  that  the  agent  should  deny 
the  tender  in  bank  notes.  But  if  this  were  a  defect,  it  is  aided  by  the  statute 
43  6.  3,  c.  18,  &  2,  which  cures  all  similar  cases,  except  where  the  disaffirm- 
ance of  the  tender  is  wholly  omitted. 

Park,  J.  I  am  glad  that  the  case  of  Bosanquei  v.  Fillis  has  been  mentioned, 
because  we  would  not  be  thought  to  overrule  so  material  a  case;  but  there  is 
this  very  important  distinction  between  that  and  this,  that  there  it  only  appeared 
that  the  defendant  was  indebted  on  a  bond,  which,  as  Lord  Ellbnborocoh  said, 
may  be  a  bond  for  performance  of  covenants,  but  here  it  is  sworn  that  the 
defendant  is  indebted  for  principal  and  interest.  The  very  case  was  long  since 
decided  in  Loveland  v,  Bassei,{a)  in  Mr.  Ford's  MSS.,  and  thai  case  was 
stronger,  for  belief  was  held  sufficient 

BuRRouGH,  J.  We  can  put  but  one  sense  upon  the  words  principal  and 
interest:  the  bond  must  be  either  conditioned  for  payment  of  money,  or  must  be 
a  single  bill,  which  latter  circumsunce  it  would  be  unnecessary  to  state  in  the 
affidavit;  but  unless  the  bond  were  the  one,  or  the  other,  the  defendant  could 
not  be  indebted  thereon  for  principal  and  interest* 

Rule  discharged  with  costs. 

(a)  Cited  in  Van  MomtU  t.  JiJJan,  1  WUs.  233,  referred  to  Tidd.  Pr.  5th  ed.  p.  180,  s. 


•FREE  ».  HAWKINS.  [•278 

[1  Moore  28,  8.  C] 

A  defendant  in  this  court  majr  withdraw  his  plea,  and  plead  de  novo  on  terms,  if  the  coait 
thiok  it  a  fit  case  for  such  indulgence. 

A  RULE  had  been  obtained  that  the  defendant  might  be  at  liberty  to  with- 
draw his  plea,  which  was  a  sham  plea  of  a  recognisance  in  this  court,  and  plead 
de  novo,  on  the  terms  of  pleading  issuabJy,  going  to  trial  at  the  sittings  after  the 
term,  and  giving  judgment  of  the  term. 

Best,  Serjt.,  opposed  this,  as  an  unheard  of  application  in  this  court;  when  a 
defendant  puts  in  his  plea,  he  must  abide  by  it,  for  better  for  worse.     But 

Per  Curiam,  it  is  the  constant  practice  to  permit  defendants  to  withdraw 
their  pleas,  and  plead  de  novo  on  these  terms. 

And  this  being  a  hard  case,  on  a  surety,  after  Best  had  been  hear^l  on  the 
fiicts,  they  made  the  Rule  absolute. 


LUCAS  and  Others,  Assignees  of  the  Effects  of  DOORMAN,  a  Bankrupt, 
V.  DORRIEN  and  Others. 

[1  Moore  S9,  S.  C]  ' 

Whether  an  endorsement  of  the  delivery  checks  or  wamnu  of  the  West  India  Docks  will  pan 

the  property  in  the  goods  therein  mentioned  t 
After  a  contract  for  the  sale  of  goods,  and  a  written  order  on  the  wharfinger  for  deliTenr,  com- 

municated  to  the  wharfinger,  and  assented  to  by  him,  though  no  actual  transfer  be  made  in  his 

books,  the  property  passes  to  the  vendee. 
A  banker  has  no  lien  on  muniments  casually  left  in  his  shop  after  he  has  refused  to  advance 

money  on  them  as  a  security. 

This  was  an  action  of  trover  for  certain  sugar  and  molasses,  and  for  an  inden- 
ture of  lease.  The  declaration  contained  counts,  laying  the  possession  in  r«27g 
the  ^bankrupt  before  his  bankniptcy,  and  in  the  plaintim,  as  his  assignees,  ^ 
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afterwards.  Hie  defendants  pleaded  the  general  issue.  The  cause  was  tried  at  the 
sittiDgs  at  Guildhall,  after  Trinity  term,  1816,  before  Gibbs,  C.  J.,  when  the  jury 
found  a  verdict  for  the  plaintiffs,  damages  13,000/.,  subject  to  a  case.  On  4th 
Febmaiy,  1814,  the  bankrupt  applied  to  the  defendants,  who  were  his  bankers, 
to  advance  him  10,000iL  upon  his  note  of  hand,  and  the  collateral  security  of 
certain  sugars,  then  lying  in  the  warehouses  of  the  West  India  Dock  Company, 
and  at  other  places.  The  defendants,  being  satisfied  with  the  proposed  security, 
agreed  to  advance  the  10,000/.,  whereupon  a  note  of  hand  for  that  sum  was 
drawn,  and  signed  by  the  bankrupt,  and  delivered  to  the  defendants,  together 
with  the  dock  checks  for  such  sugars,  which  were  all  duly  endorsed  by  the  bank- 
rupt, and  the  defendants  thereupon  advanced  the  10,000/.  Of  such  sugars,  part 
were  afterwards  sold  by  mutual  consent,  and  the  net  proceeds  thereof  placed  to 
the  credit  of  the  bankrupt's  banking  account  with  the  defendants,  and  other  parts 
thereof  were,  at  the  bankrupt's  request,  exchanged  for  certain  quantities  of  mo- 
lasses then  lying  also  in  the  Dock  Company's  warehouses;  and  the  dock  checks 
for  such  molasses  were  in  like  manner  endorsed  by  the  bankrupt,  and  delivered 
to  the  defendants^  The  bankrupt's  said  note  of  hand  fell  due  on  the  llth 
February,  1815,  but  it  jiot  being  convenient  to  him  then  to  pay  it,  the  defend- 
ants, at  his  request,  agreed  to  continue  their  said  advance  for  one  month  longer, 
upon  the  bankrupt's  renewed  note  of  hand  for  the  like  sum,  and  the  collateral 
security  of  certain  sugars  and  molasses  to  be  specified  on  the  back  of  such 
renewed  note.  On  the  23d  February,  a  note  of  hand  of  that  date,  for  payment 
moQfn    to  the  defendants  of  10,000/.  at  one  month  after  date,  value  received, 

^  with  interest,  and  expressing  that  certain  sugars  and  molasses,  *as  specified 
on  the  back,  were  left  as  a  collateral  security,  (the  numbers,  marks  of  the  cask, 
and  other  description  whereof,  were  endorsed  on  the  note,)  was  accordingly 
drawn  and  signed  by  the  bankrupt,  and  delivered  to  the  defendants,  together 
with  the  Dock  checks  for  the  last  mentioned  sugars  and  molasses,  which  checks 
were  all  duly  endorsed  by  the  bankrupt.  The  only  matters  in  dispute  were  the 
hogsheads,  casks,  and  barrels  of  molasses,  referred  to  in  the  four  dock  checks, 
whereof  copies  were  annexed  to  the  case,(a)  and  also  the  lease  mentioned  in 
the  plaintiffs  declaration.  On  the  2d  March,  1815,  the  bankrupt  suspended  his 
payments  in  business,  which  circumstance  was  not  known  to  the  defendants 
until  the  4th,  when  they  were  informed  thereof  by  the  bankrupt's  attorney.  On 
MQi-i    7th  March,  the  defendants  applied  *at  No.  3,  Dock  warehouse,  and 

1  produced  two  of  the  checks  so  deposited  by  the  bankrupt,  one  for  51 
hogsheads,  the  other  for  19  barrels;  which  checks,  with  their  endorsements, 
were  examined  by  the  warehouse-keeper,  who,  after  comparing  them  with  the 

(lO  The  form  of  one  of  these  dock  checki,  for  which  printed  blanki  are  prepared  and  kept 
by  the  Dock  Company,  is  given  below. 

Thia  if  to  certiqr,  that  the  undermentioned  order,  for  goods  deposited  in  warehoaae  No. 
•f  the  Weat  India  Dock  Company,  haa  this  day  been  lodged  with  me. 


No.  of 

Muki 

Deacription 

Bywhomiln  whosel 

Older. 

of  Lou. 

of  Goods. 
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Master. 
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M     & 
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H     6 
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GWen  under  idt  hand  this  4th  Feb.  1814. 
West  India  Dock  house, 

(Signed)    .  J.  T.  Hamiltof,  Clerk* 

M.  B.  To  preTent  delay,  parties  lodging  orders  for  the  deliTery  of  goods,  at  the  Dock  1 
an  desired  to  present  at  the  same  time  this  check  filled  up,  and  ready  for  insertion  of  ths 
number  of  the  order,  and  the  clerk's  signature,  which  will  greatly  promote  despatch. 
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company's  books,  said  that  they  were  sufficient  for  the  delivery  of  the  molasses. 
The  duties  on  the  19  barrels  of  molasses  being  paid,  they  were  delivered  to  the 
defendants  on  the  19th  of  March,  but  the  duty  on  the  51  hogsheads  not  beinff 
paid,  they  remained  in  the  warehouses.  On  7th  March,  the  defendants'  clerk 
likewise  applied  at  No.  6,  warehouse,  producing  two  more  of  the  dock  checks, 
one  for  139  casks,  the  other  for  20  casks  of  the  molasses,  which  checks  were 
in  like  manner  examined,  and  compared  by  the  warehouse-keeper,  who  also  said 
that  they  were  sufficient  for  the  delivery  of  the  molasses,  but  the  duties  on  the 
129  casks  and  20  casks  not  being  then  paid,  the  delivery  of  them  was  not  re- 
quired, and  they  remained  in  the  warehouse.  On  the  same  day,  the  defendants' 
clerk  applied  at  No.  10,  warehouse,  producing  another  of  the  dock  checks  for  50 
casks  of  the  molasses,  which  check  being  examined  and  compared  by  the 
warehouse-keeper,  he  answered,  that  he  had  no  objection  to  the  delivery  of  the 
molasses.  The  duties  on  35  casks  (part  of  the  52  casks)  were  paid  on  the  9th ; 
and  on  that  day,  the  35  casks  were  delivered  to  the  defendants.  On  the  10th 
March,  the  duties  were  paid  by  the  defendants  on  89  casks,  (part  of  the  129 
casks,)  and  on  the  following  morning,  11th  March,  the  defendants  sent  carts  to 
fetch  these  away;  but  the  delivery  of  them  was  refused,  4he  clerk,  who  was  sent 
to  receive  them,  being  told,  that  a  commission  of  bankrupt  had  been  issued 
against  Doorman,  and  that  no  more  of  the  molasses  would  therefore  be  delivered 
without  the  consent  of  the  assignees.  No  application  was  ever  made  by  the 
defendants  to  obtain  a  re-housing  of  any  *of  the  sugars  and  molasses,  of  r^2g2 
which  the  dock  checks  were  so  endorsed,  and  delivered  to  them  on  the  ^ 
4th  Jan.  and  23d  Feb.  1815,  nor  was  any  part  of  such  sugar  and  molasses  trans- 
ferred into  the  defendants'  name  in  the  books  of  the  West  India  Dock  Com- 
pany, but  the  whole  stood  and  remained  in  the  name  of  the  bankrupt.  Some 
months  previous  to  the  10th  of  March,  1815,  the  bankrupt  applied  to  the 
defendants  with  the  lease  mentioned  in  the  declaration,  and  requested  them  to 
advance  him  money  on  the  security  thereof,  which  they  declined.  But  the  bank- 
rupt left  the  lease  with  the  defendants,  without  making  any  declaration  of  the  pur- 
pose for  which  the  same  was  -so  left,  and  the  lease  remained  in  the  possession  of 
the  defendants,  loose,  and  uninclosed  in  any  cover,  from  that  time,  down  to  the 
issuing  of  the  commission,  and  afterwards.  On  the  10th  March,  1615,  a  com- 
mission of  bankrupt  was  duly  awarded  and  issued  against  Doorman,  on  an  act 
af  bankruptcy  committed  by  him  on  8th  March,  but  of  which  act  of  bankraptcf 
:he  defendants  had  no  knowjedge,  nor  had  received  any  information  thereof, 
antil  after  the  issuing  the  commission,  and  on  10th  March  a  provisional  assign- 
ment was  made  to  J.  Billing,  who  on  the  same  day  gave  notice  to  the  We^ 
iodia  Dock  Company  of  such  commission  and  assignment.  On  25th  March, 
4n  assignment  was  made  to  the  plaintiffs ;  on  26th  March,  the  bankrupt's  said 
venewed  note  for  10,000/.  fell  due,  and  was  not  paid,  nor  has  the  amonnt  thereof 
Oeen  since  reduced,  save  as  hereinafter  mentioned.  In  pursuance  of  a  mutual 
agreement  between  the  parties,  the  lease  has  been  sold  by  the  plaintiffs  for  the 
.let  sum  of  1218/.,  and  the  molasses  by  the  defendants,  for  the  net  sum  of 
1244/.  25.  5d.,  which  ^ums  are  to  be  accounted  for  by  the  parties  respectively, 
according  as  the  verdict  shall  be  finally  settled  in  the  *above  caase.  At  r,^^^ 
the  time  of  issuing  the  commission,  there  appeared  upon  the  face  of  the  ^ 
bankrupt's  banking  account  with  the  defendants,  to  be  |i  balance  866/.  Is,  in  favour 
of  the  bankrupt;  but  in  such  account  was  not  included  the  amount  of  the  bank- 
rupt's unpaid  note  of  10,000/.  of  the  23d  February,  1815|  so  received  by  them  as 
aforesaid.  After  debiting  the  banking  account  with  the  unpaid  note  of  10,000/., 
and  with  certain  payments  since  made  by  the  defendants,  and  after  crediting  it 
with  moneys  since  received  by  them  in  respect  of  the  said  collateral  securities, 
tliere  was  and  is  a  ftial  bdanoe  due  to  the  defendants  koto  the  bankrupt's  jsstate 
of  3,499/.  \s.  lid,  for  which  balance,  or  any  part  thereof,  they  held  no  securitjr 
whatsoever,  nor  did  they  possess  any  claims  in  respect  thereofj  other  than  their 
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claims  q>oii  the  tiet  proeeeda  of  the  lease,  and  the  dividends  which  might  be 
payable  under  the  commission  in  respect  of  their  final  balance,  or  of  some  part 
thereof,  the  net  proceeds  of  the  molasses  so  sold  bj  them  under  the  said  agree- 
ment, being  comprehended  in  the  said  final  balance  of  3,499/.  U.  He/.  The 
iMolasses  and  lease  in  question  having  been  disposed  of  by  mutual  oonsent, 
prior  to  the  commencement  of  the  action,  such  disposition  thereof  was  to  be 
considered  as  equivalent  to  a  demand  and  refusal.  The  questions  for  the 
opinion  of  the  court  were,  whether  the  plaintiffs  were  entitled  to  recover  for  the 
*volasses,  or  any  and  what  part  thereof,  in  this  action ;  and  whether  they  were 
^is  itled  to  recover  for  the  lease.  If  the  plaintiffs  were  entitled  to  retain  the 
verdict,  the  amount  of  the  damages  was  to  be  settled  according  to  the  rule  which 
the  court  should  pronounce.     If  not,  a  nonsuit  was  to  be  entered. 

Best,  Serjt,  for  the  plaintiffs,  stated  that  in  this  case  the  effect  of  the  dock  war- 
maoA-y  rants  would  be  discussed.  In  *the  case  of  Zwinger  v.  Samuda,  ante,  26^ 
J  the  defendant  had  made  another  person  his  agent,  for  the  purpose  of  del  i  ver* 
ing  the  dock  warrants,  therefore,  beyond  all  question,  he  could  not  afterwards 
rescind  the  act  of  that  agent,  and  upon  that  ground  it  was  that  the  court  had 
decided.  There  the  rights  of  a  third  person  intervened.  This  is  a  mere  pledge 
of  personal  property,  and  it  is  clear  law,  that  a  pledge  of  personal  chattels  is  void, 
unless  accompanied  with  actual  delivery.  Here  was  no  delivery.  The  notice  to 
the  Dock  Company,  though  given  before  the  act  of  bankruptcy,  cannot  vary  the 
operation  of  the  transaction.  Nothing  was  done  to  reduce  the  property  into  the 
defendants'  possession.  The  case  of  Harmon  v.  Anderson,  2  Campb.  244,  if 
duly  attended  to,  is  favourable  to  the  plaintiff.  Lord  Ellbnborough  says,  "  tlie 
goods  having  been  transferred  into  the  name  of  the  purchaser,  from  that  moment 
the  defendants  became  trustees  for  the  purchaser,  and  there  was  an  executed 
delivery  as  much  as  if  the  goods  had  been  delivered  into  his  own  hands ;"  that 
was  necessary  to  have  been  done  here,  which  was  done  in  Harman  v.  Anderson  ; 
namely,  that  before  the  bankruptcy  the  defendants  should  have  gone  to  the 
wharfinger,  and  had  the  goods  registered  in  their  own  name.  The  mere  dock 
warrant  cannot,  in  point  of  law,  pass  the  property  by  endorsement.  If,  however, 
the  case  should  turn  on  this  point,  the  plaintiff  prays  the  case  may  be  made  a 
special  verdict  But  if  this  symbolical  delivery  be  any  delivery  at  all,  it  is  yet 
only  symbolical,  and  the  goods  were,  as  to  ail  the  world,  in  the  apparent  order 
and  disposition  of  the  bankrupt,  within  the  statute  21  Jac.  t,  c  19,  s.  II.  I^ 
after  giving  over  to  the  defendants  these  dock  warrants,  the  bankrupt  had  offered 
to  sell  these  goods,  if  the  purchaser  had  looked  into  the  Dock  Company's  books, 
MQgt  li®  would  have  found  these  goods  still  entered  *in  the  bankrupt's 
-I  name;  and  though,  by  further  inquiry,  perhaps,  he  might  Jearn  the 
further  facts,  yet  that  entry  is  enough  to  give  the  bankrupt  a  credit.  It  is  not 
necessary,  according  to  Home  v.  Baker,  9  East,  215,  that  the  bankrupt  should 
have  the  absolute  right  to  sell ;  it  is  enough,  if  he  has  the  apparent  right ;  and 
although  in  that  case  the  goods  were  in  the  bankrupt's  own  house,  and  here 
they  are  in  a  common  warehouse,  yet  that  makes  no  solid  distinction,  for  this  ware- 
house is  every  man's  own  house,  so  long  as  the  goods  ace  booked  in  his  name. 
The  case  of  a  bill  of  lading  was  decided  on  the  special  usage  of  merchants, 
found  by  a  jury.  In  Gordon  v.  East  India  Company,  7  Term  Rep.  228,  Cam- 
eron assigned  by  deed-poll  to  Taylor  his  privilege  of  private  trade  on  board  a 
company's  ship ;  (a  deed-poll  is  at  least  as  good  a  conveyance  as  this  warrant ;) 
it  was  held  that  no  property  passed.  Lord  Kenyon  says,  *'  In  this  case  there 
were  no  documents  which  the  party  could  carry  to  market  for  the  purpose  of 
making  a  transfer  of  these  goods."  There  was  less  reason  for  the  decision 
there,  than  exists  in  this  case, -for  there  Taylor  was  guilty  of  no  laches :  he 
could  not  get  the  property  transferred  into  his  own  name ;  here  the  defendant 
could  have  gotten  it  transferred,  but  did  not.  In  Thackthwmte  v.  Cock,  ante, 
liL  484,  the  judgment  of  Mansfield,  C.  J.,  is  extremely  applicable.    Here 
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'^  no  one  could  pereeife  or  know  that  these  goods  were  not  the  property  of  the 
pawnor."  In  the  case  of  Home  y.  Baker,  9  East,  215,  inquiry  would  have 
disdoaed  the  whole ;  but  it  was  held  not  to  be  sufficient  that  the  fact  might 
poisibly  be  discovered  by  inquiry. 

Petty  Serjt,  contri.  As  new  circumstances  and  subject  matters  arise,  the  courts 
will  apply  to  them  the  principles  of  the  known  law.  These  dock  warrants  are 
*in  the  nature  of  a  public  instrument  It  is  not  enough  to  say  that  per-  r»oag 
sons  requiring  may  see  an  entry  in  the  dock  books :  the  Dock  Company  *- 
give  to  the  owner  an  instrument  of  a  higher  nature  than  the  entry  in  their  books, 
and  it  is  by  the  transfer  of  that  instrument  that  the  property  ought  to  pass.  It 
would  impose  grievous  shackles  on  the  commerce  of  the  country,  if  persons 
were  forced  to  examine  the  Dock  Company's  books,  in  order  to  see  whether  the 
goods  are  warehoused  in  the  vendor's  name.  No  mischief  has  resulted  from 
the  doctrine  of  Lickbarrow  v.  Mason  for  thirty  years,  and  the  defendant  seeks  lo 
put  these  dock  warrants  on  the  same  ground  as  bills  of  lading.  The  case  of 
Spear  v.  Traners,  4  Campb.  251,  is  decisive.  There  it  is  expresdy  found  that 
the  defendants  had  paid  rent  down  to  the  time  of  the  bankruptcy.  Here,  though 
it  does  not  appear  on  the  case,  the  warehouse  rent  has  been  paid  by  the  defend- 
ants. GiBBS,  C.  J.,  there  says,  '*  I  think  the  defendants  had  no  right  to  stop 
these  goods:  they  had  been  paid  for  them.  I  am  of  opinion  that  the  plaintiff, 
to  whom  the  certificate  was  transferred  for  a  valuable  consideration,  is  entitled 
to  recover."  And  the  gentlemen  of  the  special  jury  observed,  that  in  practice 
the  endorsed  dock  warrants  and  certificates  are  handed  from  seller  to  buyer, 
as  a  complete  transfer  of  the  goods.  It  is  required  by  the  statute  21  Jac.  I, 
c.  19,  that  persons  becoming  bankrupt  should  have  the  property  in  their  pos- 
session, order,  and  disposition,  and  the  plaintiflfs'  counsel  has  cited  no  case  in 
which  goods  not  being  in  the  actual  possession  of  the  bankrupt,  he  has  been 
deemed  to  have  the  order  and  disposition  of  them.  Here  the  bankrupt  has  not 
the  possession ;  and  they  are  not  in  his  order  and  disposition,  for  he  could  not 
have  the  order  and  disposition,  unless  he  had  the  dock  warrant ;  and  that  he  had 
^parted  with.  The  case  of  Gordon  v.  East  India  Company  is  not  like  r«oa7 
this:  the  instrument  made  use  of  in  that  case  was  of  a  private  nature,  '- 
this  is  the  case  of  an  instrument,  not  indeed  of  a  public  nature,  but  qud  in  the 
nature  of  a  deed  of  a  public  nature.  Thacktkwaite  v.  Cock  is  not  to  the  point. 
Clearly  a  custom  of  the  hop-merchants  could  not  contravene  the  statute  of 
21  Jac.  1.  Next,  as  to  the  lease.  The  bankrupt  left  it  with  the  defendants 
without  any  declaration  made  by  him  of  the  purpose  for  which  the  lease  was 
left.  A  banker  has  a  lien  for  his  general  balance  upon  all  papers  and  securities 
of  the  cu8tomer.(a) 

Best  in  reply.  The  case  of  Spear  v.  Traeers  is  inapplicable.  It  was  decided 
on  no  such  ground  as  is  supposed.  Gibes,  C.  J.,  puts  it  upon  the  gross  fraud. 
He  says, ''  I  think  the  defendants  had  no  right  to  stop  these  goods.  They  had 
been  paid  for  them.  This  is  an  improper  attempt  on  their  parts  to  assist  Meaby. 
They  have  not  got  possession  of  the  goods  in  the  exercise  of  any  right  to  stop 
in  transitu,  but  by  a  falsehood."  The  decision  proceeds  upon  the  ground,  that 
the  fraud  of  the  transaction  rendered  it  void.  The  special  jury  certainly  men- 
tioned the  practice.  The  usage  of  merchants  is  undoubtedly  part  of  the  law 
of  the  land ;  but  these  ephemeral  practices  are  not ;  and  the  distinction  stands 
upon  great  authority.  For,  in  Lickbarrow  v.  Mason,  as  I  have  heard,  the  plain- 
tiff's counsel  prayed  Lord  Kenton  to  put  it  to  the  jury,  what  was  the  practice : 
that  learned  judge  refused,  and  persisnted  in  putting  to  them  the  question,  what 
was  the  usage;  and  afterwards,  addressing  himself  to  the  counsel,  he  said, 
"  Where  is  your  bill  of  exceptions  ?"  The  jury  there  found  the  immemorial 
uaage^  but  here,  the  jury  go  not  further  than  the  practice,  which  there  the  piain- 

(•)  [See  Telv.  67  h,  (Metcalf'i  edition,)  and  the  cases  cited,  in  fioKr.] 
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moQ8\  ^^^  coansel  thought  arguable.  In  the  statute  of  21  Jac.  1,  is  the  *ex- 
•'  presaion,  "whereof  they  shall  be  reputed  owners:"  an  apparent  owner 
and  a  reputed  owner  are  much  alike.  If,  to  common  observation,  the  property 
appears  to  he  in  the  ownership  of  the  bankrupt,  it  suffices  to  bring  it  within  the 
statute.  The  court  will  so  apply  the  old  law,  as  to  provide  for  new  cases.  Since 
the  establishment  of  these  docks,  all  men  are  obliged  to  keep  their  goods  there, 
but  though  they  are  kept  there,  every  bale  has  an  ear-mark :  every  one  who 
pa»es  by  the  goods  can  find  to  whom  they  belong,  by  inspection  of  the  Dock 
Company's  books,  without  any  fee.  The  court,  therefore,  will  make  no  differ- 
ence between  this  dock  and  private  warehouses.  In  thb  view  all  the  cases  cited 
for  the  plaintiff  apply,  but  particularly  that  of  Gordon  v.  Tke  East  India  Com' 
pony.  There  the  goods  were  in  the  company's  warehouse :  Taylor  could  have 
no  other  possession  than  by  giving  notice  to  the  East  India  Company,  which  he 
might  have  done:  this  case  is  so  much  the  stronger  for  the  plaintiff.  The 
property  is  lost  to  the  defendants  by  their  negligence  in  omitting  to  have  it 
transferred  into  their  own  name. 

Daixas,  J.  If  I  could  myself  entertain  the  least  degree  of  doubt,  I  should 
wish  this  case  to  go  to  a  second  argument,  but  I  entertain  no  doubt  on  it 
whatever.  The  facts  are,  that  the  bankrupt  applies  to  the  defendants,  who  are 
bankers,  to  discount  for  him  a  note  for  10,t>00/.  on  the  security  of  these  sugars, 
and  they  receive  an  assignment  of  the  dock  warrants.  The  defendants  are  unable 
to  pay,  and  the  bankers  consent  to  renew  the  note  for  another  month :  an  act  of 
bankruptcy  takes  place  on  the  8th  of  March :  notice  of  the  transfer  was  given  to 
the  Dock  Company  on  the  7th,  the  day  before  the  bankruptcy.  If,  therefore,  there 
was  any  complete  delivery,  there  was  a  delivery  to  the  defendants  before  the  bank- 
^nc^-y  ruptcy.  *And  there  is  this  further  fact:  the  clerk  of  the  Dock  Com- 
J  pany,  on  the  dock  warrant  being  exhibited  to  him,  says, "  this  will  suffice." 
Therefore  I  must  take  it,  that  the  Dock  Company,  through  their  agent,  had  notice 
of  the  transfer;  and  though  nothing  was  done  in  consequence  of  that  notice, 
yet  it  fiills  within  the  case  in  Campb.  where  Lord  ELLENBoaouon  held,  that  the 
mere  giving  notice  to  the  wharfinger,  witliout  any  thing  done  thereon,  was  effec- 
tive to  complete  the  transfer  of  property.  It  is  not  necessary  in  this  case  to 
decide,  whether  an  endorsement  of  the  dock  warrant  will  pass  the  property,  and 
though  I  should  feel  no  doubt  in  deciding  the  general  question,  yet  I  hold  it 
more  prudent  in  this  case  to  abstain.  This  is  also  distinguishable  from 
every  other  case,  except  the  case  of  Spear  v.  Trovers^  and  Harmon  v. 
Ander$on^  decided  by  Lord  Ellenborodoh  and  the  Court  of  King's  Bench. 
There  are  two  parts  in  the  last  mentioned  case,  and  though  Lord  Ellen- 
BOROUGH,  C.  J.,  did  say  at  the  trial  that  the  transfer  in  the  books  passed  the 
property,  yet  he  afterwards  says,  '<  the  delivery  note  was  sufficient,  without  any 
actual  transfer  being  made  in  their  books."  Spear  v.  Trovers  is  valuable  for 
two  purposes :  first,  it  shows  what  Gibbs,  C.  J.  held,  respecting  the  operation 
of  these  dock  warrants ;  secondly,  it  shows  that  a  special  jury  have  expressed  an 
opinion  upon  the  subject  The  sugars  must  be  deposited  with  the  Dock  Com- 
pany for  securing  the  duties.  The  warrant  itself  contains  a  form  of  endorsement. 
What  can  be  stronger  to  show  the  intention  of  the  parties,  that  the  property 
should  pass  by  endorsement,  than  the  form  of  endorsement  put  on  it  in  the  original 
making  of  the  instrument  ?  In  Lenqtriere  v.  Pasleif,  2  Term  Rep.  491 ,  Asn urst, 
J.,  lays  down,  that  the  assignees  must  be  aFected  with  the  same  equities  as  the 
4^2gQi  *bankrupt;  and  as  a  banker  would  have  a  lien  against  the  bankrupt,  so 
-I  has  he  against  the  assignees.  But  it  is  said,  the  property  itself  must 
be  actually  delivered,  and  cannot  pa«t  by  delivery  of  the  secivities.  The 
general  rule  is  this:  if  the  bankrupt  endorses  the  bill  of  lading  of  a  ship  at  see, 
the  property  passes.  The  reason  is  given  in  Lempriere  v.  Pastey^  viz.  that  the 
beneficial  interest  is  in  the  creditor,  though  the  legal  estate  is  in  the  bankrupt 
How  can  it  be  said,  that  where  the  property,  by  its  nature^  is  to  pass  from  hand 
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to  hand  by  the  issigilBient  of  the  documeBt  which  is  the  title  deed  of  the  pro- 
perty, there  it  shall  not  peas  by  eodorsemeot  of  these  dock  wamnlab  Here  too 
is  proved  t  notioe,  and  actual  assent  by  the  clerk  of  the  deck  company^  saying 
'<  all  was  right"  The  second  point  is  decided  by  the  first  It  does  not  appear 
to  be  possible  thai  it  can  be  seriously  oontended  that  these  gooda  were  in  the 
order  or  diapositiou  of  the  bankrupt  The  principle  of  that  atatnte  of  Jac  1,  is, 
that  mere  possession  of  goods  is  the  first  proof  of  property,  and  the  holder  gets 
credit  accordingly;  and  he  who  trusts  a  bankrupt  with  the  possession  will  abide 
the  event  accordingly.  But  here  the  bankrupt  had  neither  the  actual  nor  the 
legal  possession.  But  suppose  he  had  a  legal  possession,  was  the  property  that 
of  which  he  was  the  reputed  owner?  If,  after  borrowing  the  first  10,000/.,  be 
had  gone  to  another  banker,  to  borrow  more,  he  could  not  have  done  it,  without 
endorsing  the  dock  warrant  to  the  lender,  and  thai  he  had  not  to  produce. 
I  have  been  several  times  stopped  by  a  special  jury,  they  being  satisfied  that 
the  goods  paas  firom  hand  to  hauid  by  endorsement  of  these  instniments.  All 
special  juries  cry  out  with  one  voice,  that  the  practice  is,  that  the  produce 
lodged  in  the  docks  is  transferred  by  endorsing  over  the  certificates  and  dock 
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warrants,  and  therefore  diere  is  no  reputed  owner,  ^if  he  does  not  produce 
his  certificate.  The  case  of  the  dyer's  plant,  Bry$on  v.  WyUt,  1  Bos.  & 
Full.  83,  n ;  S.  C.  Cooke's  Bankrupt  Laws,  3d  edit  4L7,  is  not  applicable.  Nor 
is  that  of  Tojflor  o.  The  Eos*  India  Company,  That  case  is  expressly  the  reverse, 
for  no  transfer  could  be  made  in  the  books  of  the  East  India  Company:  it  was 
a  breach  of  their  regulations  for  Cameron  to  part  with  that  privilege  at  all; 
therefore  taking  this  either  on  the  justice  of  the  case,  or  on  the  law  of  the  case, 
the  plaintifik  are  not  entitled  to  recover. 

Park,  J.  Notwithstanding  the  present  state  of  the  cottrt,(a)  and  the  import- 
ance of  this  question,  and  the  quantity  of  property  depending  on  it,  it  would  be 
improper  for  me  to  entertain  a  doubt,  in  a  case  where  there  is  no  ground  for 
doubt  at  all.  It  was  argued  by  the  counsel  for  the  plaintiff,  that  the  a^arem 
ownership  remained  with  the  bankrupt,  but  I  know  not  what  more  the  bankrupt 
could  do  to  divest  himself  of  the  possession,  than  he  did.  For  the  bankrupt 
gives  an  order  to  the  Dock  Company  for  delivery  of  the  whole,  and  the  defendants 
did  get  possession  of  two  parcels  of  these  goods,  which  actually  were  delivered. 
Therefore  the  bankrupt  had  done  all  that  depended  on  him.  I  give  great 
weight  to  the  inconvenience  which  the  defendant's  counsel  relies  on,  Uiat  it 
would  be  dreadful,  if  a  merchant  had  to  go  down  to  the  dock  ten  or  twenty  times 
in  a  day  to  see  to  transfers  of  these  goods.  No  man  living  would  ha>e  purchased 
these  goods,  unless  the  dock  warrants  had  been  produced:  they  were  the  kej 
of  tikis  property.  All  the  cases  are  distinguishable :  in  every  one  of  them  there 
was  a  possession,  which  there  is  not  here.  Was  there  a  delivery  here?  If  not, 
wherefore  did  the  assignees  bring  their  action  of  *trover7  In  most  j^c^ 
cases  the  assignees  have  been  the  holders  of  the  property,  and  the  *- 
party  who  contends  that  the  transfer  has  not  been  completed,  has  sued  to  recover 
it  back ;  here  the  action  is  brought  to  enforce  the  completion.  Without  infring- 
ing on  the  Stat  21  Jac.  1,  in  the  least  respect,  and  aupporting  all  the  cases  that 
have  been  cited  to^y^  we  must  hold  that  this  property  paased  to  the  defendants. 
There  is  no  lien  on  the  lease,  which  was  caaually  left  in  the  defendant's  pos* 
session. 

BuRROUOH,  J.  There  is  not  a  question  as  to  the  lease.  The  case  states 
that  the  bankrupt  applied  to  borrow  money  on  it,  which  the  defendants  declined 
to  lend:  a  court  of  equity,  tlierefore,  never  would  have  deemed  this  a  secarity 
foi  money.  It  was  left  in  the  defendant's  banking  house  by  mistake,  and  the 
defendant's  possession  of  it  is  explained.  As  to  the  other  pnrt  of  the  case,  I 
have  no  doubt  but  that  the  property  ia  in  the  defendants.    This  instrument  is 

(€)  OiBH,  C.  J.,  being  diiabled,  by  MTere  indiipoiitloa,  from  attending  the  court  doting  tkii 
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perfectly  well  known  to  all  traders,  and  it  is  also  known  to  them  that  the  goods 
pass  by  endorsement  of  it,  and  there  is  no  reason  why  they  should  not :  it  is  a 
transfer  of  a  mere  chattel,  and  there  is  no  reason  why  an  order  for  delivery  of 
the  goods  should  not  pass  the  property.  .  I  should  have  thought,  independently 
of  the  notice  to  the  dock  company,  that  the  property  was  transferred  by  the 
mere  endorsement  for  a  valuable  consideration.  One  circumstance  is  important, 
as  clothing  the  party  with  the  actual  possession  of  the  goods,  that  the  ware- 
house-keeper declared  the  orders  sufficient  for  the  delivery  of  the  goods,  and 
delivered  a  part  of  them.  This  is  a  question  between  two  original  parties,  and 
not  between  an  endorsee  and  another.  As  to  the  statute  of  James,  the  goods 
must  be  by  the  consent  and  permission  of  the  true  owner,  in  the  order  and  dis- 
«2031    P^'^^*^  *^^  ^^®  bankrupt.     It  is  impossible  to  believe,  that  on  the  6th 

•I  these  goods  were  in  the  possession  of  the  bankrupt,  with  the  consent 
and  permission  of  the  defendants.  The  moment  that  notice  was  given  to  the. 
dock  company,  they  were  converted  into  trustees  for  the  defendants,  if  it  be 
necessary  so  to  contend ;  but  it  is  not  necessary  to  go  so  far,  for  the  statute 
points  to  an  actual  possession.  In  Home  v.  Baker,  there  was  the  actual  pos- 
session, and  the  goods  were  used  in  his  trade  of  a  distiller.  Btyson  v.  Wyhe, 
Cooke's  Bankrupt  Laws,  3d  edit.  417;  1  Bos  &  Pull.  83,  n,  was  decided  upon 
the  ground  that  it  was  a  fraudulent  trick.  Had  the  bankrupt  here  the  power  of 
alteration  or  disposition  of  these  goods!  How  could  he  transfer  them?  No 
man  in  the  city  of  London  would  have  bought  these  goods  without  seeing  the 
dock  warrant.  It  was  not,  in  the  nature  of  things,  possible  that  the  bankrupt 
should  sell  or  dispose  of  them.  In  the  case  of  Oarthn  v.  The  East  India  Cam" 
pany^  no  alteration  could  be  made  in  the  books  of  that  company,  and  Cameron 
was  acting  in  disobedience  to  their  orders,  which  he  was  bound  to  obey :  there- 
fore his  act  was  a  fraud  on  the  company,  and  the  case  mainly  turned  upon  that 
circumstance.  I  know  not  whether  these  instruments  were  in  use  at  the  time 
when  the  case  of  Gordon  v.  The  East  India  Company  was  decided :  but  Lord 
Kenton,  C.  J.j  relies  there,  on  the  absence  of  a  document  which  Taylor  could 
have  carried  to  market  for  the  purpose  of  disposing  of  that  property.  Here  is 
that  document.  What  Manspi£LD,  C.  J.,  says  in  Thackihwaitt  v.  Cock,  is 
material  to  the  present  case,  ante  iii.  491 .  He  says,  *'  there'  is  not  such  a  clear, 
distinct,  and  precise  custom  proved  as  would  enable  others  to  see  that  these 
may  not  be  the  hops  of  the  possessor."  Here  subsbts,  I  will  not  call  it  a  cus* 
^^ww-i    torn,  but  so  clear  an  understanding  of  the  *trade,  that  this  instrument 

-■  by*  endorsement  would  pass  the  property,  that  every  one  may  see  that 
they  are  no  longer  the  property  of  the  bankrupt,  who  has  ceased  to  possess  this 
document.  The  defendants  are  therefore  entitled  to  our  judgment  on  this  part 
of  the  case,  though  not  on  the  other. 

Judgment  for  the  plaintiflTfor  1218/. 


KING  and  Others,  Assignees  of  MAINE,  a  Bankrupt,  o.  BRIDGES. 

[1  Moore  43,  8.  C] 

The  eotut  will  not  compel  the  eheriff  to  try  a  right  between  two  conflicting  partief,  hot  wiU 
compel  the  party  suing  him,  to  indemnify  him. 

A  RULE  has  been  obtained  by  Best,  Serjt.,  for  staying  proceedings  in  this„ 
which  was  an  action  against  the  sheriff,  until  the  sheriff  was  indemnified  to  the 
satisfaction  of  the  prothonotary.  The  sheriff  having  on  6th  December  taken 
the  goods  of  Maine,  under  an  execution  delivered  to  him  on  the  fourth  at  the 
auit  of  Flower,  received  from  the  plaintiffs  a  notice  of  Maine's  bankruptcy,  and 
that  the  defendant  must  desist;  in  consequence  whereof  he  applied  to  Flower 
for  an  indemnity,  if  he  should  persist:  Flower  refusing  this,  he  applied  to  the 
plaintifi  to  indemnify  him  if  he  would  return  nulla  bona,  which  the  plaintiils  in 
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like  manner  refused.  The  plaintifi  had  now  brought  an  action  against  the  sheriff 
for  the  value  of  the  goods,  which  he  had  in  the  mean  time  sold,  and  the  pro- 
ceeds whereof  he  o&red  to  pay  over  to  them  upon  receiving  a  proper 
indemnity. 

Onslow,  Serjt.,  upon  these  facts  showed  cause;  and  Best  supported  his  rule, 
which  the  court  made  Absolute. 


«WILSON  and  Others,  Assignees  of  CLARKE,  a  Bankrupt,  and    [*295 

Another,  v.  HART. 

[1  Moore  AH,  S.  C] 

The  sUtate  of  firaads  does  not  ezclade  parol  eTideace  that  a  written  contnct  for  he  aale  of 
goods,  purporting  to  be  made  between  A.  the  seller,  and  B.  the  buyer,  was,  on  B.'s  part,  nude 
by  him  only  an  agent  for  C. 

This  was  an  action  brought  to  recover  the  price  of  certain  wool  alleged  to 
ihave  been  sold  by  Clarke,  before  he  became  a  bankrupt,  to  the  defendant;  and 
upon  the  trial  of  the  cause  at  Guildhall,  at  the  sittings  after  Trinity  term  1816, 
before  Gibbs,  C.  J.,  the  facts  appeared  to  be  these : — The  defendant,  who  was  a 
clothier,  had  had  previous  dealings  with  Reed,  a  Black  well  Hall  factor,  who  was 
indebted  to  him;  and  Reed  had  had  previous  dealings  with  Wilkins, a  wool- 
broker,  who  had  in  his  hands  for  sale  some  wool  of  Clarke  and  Gray,  who  were 
partners.  Reed  being  pressed  for  payment  of  his  debt  by  the  defendant,  who 
wanted  wool,  told  him  he  thought  he  could  get  credit  for  wool,  and,  in  the 
absence  of  the  defendant,  informed  Wilkins,  that  he  was  commissioned  by  the 
defendant  to  purchase  some  wool,  for  doing  which  he  was  to  have  only  a  penny 
per  pound  commission.  The  defendant  soon  after,  and  three  or  four  days  before 
the  sale,  went  to  Wilkins's  warehouse,  examined  the  wools,  inquired  the  price, 
said  it  amounted  to  a  very  large  sum,  and  asked  whether  the  payment  could  not 
be  divided,  fixed  his  own  time  for  payment  of  it,  superintended  the  weighing  of 
a  part,  directed  the  wool  to  be  delivered  at  the  Ken  net  wharf,  and  received  it 
there.  Wilkins  swore  he  thought  he  was  selling  to  Reed  for  the  defendant,  and 
did  not  know  that  Reed  was  buying  for  himself  in  order  to  sell  to  the  defendant. 
A  contract-note  was  sent  two  days  after  by  Wilkins  to  Reed:  it  was  seen  by  the 
defendant,  who  was  at  Reed*s  counting-house,  and  said  to  Wilkins  thereon, 
"  You  brokers  are  in  a  great  hurry  to  send  in  *your  contract-notes."  rMog 
Reed  paid  for  die  wool  by  two  bills  of  500L  each,  drawn  by  Clarke  on  ^ 
Reed,  and  corresponding  in  amount  with  the  price  of  the  wool.  The  bought 
note  which  Wilkins  drew  up  and  sent  to  Reed  was  as  follows: — ^"Mr.  R.  Reed; 
I  have  bought  of  Mr.  G.  Clarke,  for  your  account,  thirty  bags  of  Spanish  wool, 
viz.  twenty  bags,  (stating  their  marks,^  at  65.  R</.  per  lb. ;  ten,  (stating  their 
marks,}  at  65.  (W.  per  lb.,  tare  and  dran  11  lbs.  per  cwt.,  to  be  paid  for  by  W. 
Hart  and  Co.  bills  at  two  months'  date  from  six  months;  twenty-one  days 
allowed  to  weigh  one-half,  and  thirty-five  days  allowed  to  weigh  the  remainder. 
July  10, 1813.  John  Wilkins."  It  also  contained  another  item  of  five  bags  of 
wool,  which  the  plaintiffs  had  sold  to  Reed  a  few  days  before,  and  with  which 
the  defendant  was  in  no  respect  concerned.  The  invoice  sent  in  debited  Reed, 
and  corresponded  with  this  bought  note.  Wilkins  stated  that  he  did  not  charge 
Reed  any  commission  for  purchasing  these  wools,  because  he  understood  from 
him,  that  he  was  to  receive  from  the  defendant  a  commission  of  only  1^.  per  lb. 
thereof  He  would  not  have  credited  Reed  to  such  an  amount.  The  bills  were 
said  to  be  bills  which  Reed  had  accepted  for  the  plaintiffs  accommodation,  and 
that  the  reason  why  they  tallied  in  amount  with  the  price  of  the  wool,  was,  that 
the  defendant's  payment  for  the  wool,  which  would  pass  through  Reed's  hands, 
would  precisely  meet  the  exigency  of  these  bills.  For  the  defendant  it  was 
contended,  that  these  goods  were  sold  to  Reed,  and  not  to  the  defendant ;  and 
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Reed  being  examined  as  a  witness,  stated  that  be  was  not  a  broker,  but  a 
merchant,  though  he  on  cross-examination  admitted,  he  had  sometimes  acted  as 
a  broker ;  that  he  bought  these  wools  on  his  own  account,  and  was  free  to  sell 
M971  them  to  whom  he  pleased,  and  that  the  defendant  was  under  no  contract 
-1  to  purchase  them  of  him;  that  *he  had  never  told  Wilkins  that  he  was 
bnjing  them  as  agent  for  the  defendant:  he  had  no  authority  from  the  defendant 
to  purchase  for  his  credit,  or  to  give  his  bills;  that  he  had  communicated  to 
i¥ilkins  his  intentiim  of  purchasing  these  goods  of  Clarke  on  credit,  in  order 
therewith  to  discharge  his  debt  to  the  defendant.  Reed  having  stopped  pay- 
ment a  short  time  before  the  price  of  the  wool  became  payable,  the  plaintifts 
Uieu  first  applied  to  the  defendant  for  payment.  Gibbs,  C.  J.,  told  the  jury, 
that  the  question  for  them  was,  whether  this  was,  in  substance,  a  sale  to  the 
defendant,  or  to  Reed.  He  thought  it  was  a  sale  to  Reed.  If  they  thought 
this  was  a  fraud  between  the  defendant  and  Reed,  who  intended  to  get  these 
^oods  for  the  defendant,  and  to  enable  Reed  to  pay  his  debt  to  the  defendant 
with  Clarke's  wool ;  and  if  the  defendant,  by  his  own  conduct,  gave  the  seller 
reason  to  think  Reed  was  buying  for  him,  the  defendant,  they  might  find  for  the 
plaintiff;  but  he  pointed  out  to  the  jury,  that  all  the  circumstances  were  known 
to  all  parties,  when  they  made  the  written  contract,  and  therefore  the  greater 
credit  was  to  be  given  to  the  written  documents,  which  could  not  deceive. 
They  favoured  the  defendant's  case:  but  if  the  jury  thought  that  the  defendant 
had  all  along  intermeddled  with  the  sale,  and  induced  the  plaintiff  to  think  he 
was  going  to  pay  them,  notwithstanding  the  sale  was,  in  form,  a  sale  to  Reed, 
they  might  find  for  tlie  plaintifis.     The  jury  (bund  a  verdict  for  the  plaintiffs. 

Best,  Serjt.,  in  Michaelmas  term  moved  to  set  aside  this  verdict,  upon  several 
grounds :  first,  that  the  transaction  could  not  be  established  as  a  sale  to  the 
defendant,  without  contravening  the  statute  of  frauds,  which  required,  s.  17.  a 
^OQff]  ^^^^  i"  writing  between  the  ^parties ;  next,  that  the  verdict  was  contrary 
-'  to  all  the  evidence ;  lastly,  that  Wilkins's  evidence  ought  not  to  have  been 
received,  for  that  it  went  materially  to  alter  tlie  effect  of  the  written  contract, 
which  could  not  be  varied  by  parol  evidence. 

The  Court  granted  a  rule  nisi 

Lens  and  Copley^  Serjts.,  in  this  terra  showed  cause.  It  is  no  ground  of  ob- 
jection to  the  parol  evidence,  that  there  is  a  bought  note  between  Clarke  on  the 
one  side  and  Reed  on  the  other.  The  objection  goes  to  this  length,  that  it 
could  not  be  shown  that  the  party  named  in  the  bought  note  was  only  an  agent, 
and  not  the  principal.  In  the  late  case  of  Kemok  v.  Atkinsy  ante,  *260,  this 
was  the  whole  dispute.  It  is  agreed,  that  on  the  written  documents  the  case  is 
favourable  to  the  defendant;  but  the  question  having  been  lefl  to  the  jury, 
whether  this  were  not  in  substance  a  dealing  with  the  defendant,  they  have  in 
effect  found,  that  it  was  such.  Parol  evidence  in  all  similar  cases  is  admissible, 
not  to  vary  the  written  contract,  but  to  apply  it  Thus  though  A.  has  entered 
into  a  writtten  contract,  parol  evidence  is  admissible  to  show  that  he  entered  into 
it  only  as  agent.  The  cases  of  Gunnis  v.  Erhart,  1  H.  Bl.  289,  and  PwoeU  v. 
Edmunds^  12  East,  G,  therefore,  are  wholly  inapplicable.  Ounnis  v.  Erhnrt  was 
the  case  of  an  auction  of  ^ land,  stated  to  be  free  from  all  incumbrances.  Evi- 
dence  was  offered  of  a  parol  declaration  by  the  auctioneer,  that  the  premises 
were  subject  to  a  rent  of  17/.  per  annum.  That  affected  the  terms  of  the  con- 
tract, not  its  application.  Pinoell  v.  EfhnuntU  was  the  case  of  a  sale  of  timber, 
described  as  growing  in  a  particular  close.  Evidence  was  offered  for  the  de- 
^qc^-y  fendant,  tha  ■  the  auctioneer  ^warranted  that  it  should  amount  to  a  par- 
*  -I  ticular  quantity;  the  effect  of  that  evidence  was  to  vary  the  contract,  not 
to  show  the  relation  in  which  the  contracting  party  stood  with  another.  As  to 
the  effect  of  the  evidence,  Addison  v.  Gandasstqm^  ante,  iv.  574,  and  Patter- 
son v.  Gandassegut,  15  East,  05,  are  cases  favourable  to  the  plaintiff.  In 
Patterson  v.  Gandassequi,  a  *new  lin)  was  granted  because  the  question  hao 
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not,  been  put  clearly  enough  to  the  jury,  whether  credit  had  been  given  tc' 
Ijarrazabal  to  the  exclusion  of  Gandassequi,  or  had  been  given  to  Gandaasequl. 
Certainly  in  Addison  v.  Gtmdassequi  the  verdict  was  the  other  way;  but  the 
special  circumstances  of  the  case  required  it,  and  were  so  strong,  that  it  was 
impossible  to  avoid  that  conclusion.  Addison  debited  Larrazabal.  That  is  not 
80  here.  Larrazabal  debited  Gandassequi.  Not  so  here;  for  Reed  did  not 
debit  the  defendant.  Lanazabal  applied  for  further  credit.  It  was  refused, 
because  the  plaintiff  had  already  credited  Larrazabal  so  much.  The  good? 
were  insured  by  Larrazabal  and  Co.,  in  their  own  name,  and  one  of  the  partner? 
of  Larrazabal  said  it  was  a  purchase  on  their  own  account.  But  the  plaintiff 
calls  in  aid  the  principle  of  that  case,  as  strong  for  him, -that  it  was  a  question 
for  the  jury.  Here  Reed  declares,  that  he  wants  goods  for  the  defendant;  he 
introduces  the  defendant  to  Wilkins;  the  defendant  goes  to  look  at  the  goods; 
it  does  not .  appear  that  Reed  ever  did.  On  the  second  day  after  tiie  sale 
Wilkins  brings  the  contract  to  Reed's  count ing-liouse :  the  defendant  is  there, 
and  observes,  '<  You  brokers  are  in  a  great  hurry  to  deliver  in  your  contracts.'' 
The  defendant  goes  and  superintendb  the  weighing.  The  defendant  directs 
the  goods  to  be  delivered  at  the  Kennet  wharf.  It  was  the  defendant  who  in- 
quired about  the  terms  of  payment.  *These  goods  were  not  to  go  into  r^^ynck 
the  account  between  Reed  and  the  defendant,  which  then  subsisted;  ^ 
why?  Because  it  was  a  transaction  between  Wilkins  and  the  defendant.  Reed 
acting  merely  as  broker ;  but  if  Reed  was  to  sell  them  to  the  defendant,  they 
ought  to  have  gone  into  that  account.  As  to  the  evidence  in  favour  of  the 
defendant,  the  invoice  is  certainly  evidence,  as  far  as  it  goes.  The  invoice  and 
bought  note  are  both  tnade  out  in  the  name  of  Reed,  the  broker,  as  is  often  the 
case,  though  the  principal  is  known.  So  was  it  in  PcUUrsun  v.  Gandassrqai, 
where  the  invoice  was  in  Larrazabal's  name;  and  had  that  circumstance  been 
decisive,  the  Court  of  King's  Bench  would  never  have  sent  the  cause  to  another 
inquiry.  Reed  never  interfered  at  all  afler  the  beginning:  the  defendant  went 
and  inspected  and  selected  the  goods  to  the  end,  and  Wilkins  was  so  satisfied 
that  Reed  was  only  the  defendant's  broker,  that  he  gave  him  up  the  brokerage, 
which  he  was  to  have  had.  The  bills,  given  were  to  be  taken  up,  and  the  goods 
paid  for  another  way :  the  first  payment  was  not  made  by  the  bills  on  the 
defendant  destined  to  be  given.  It  is  said  the*  plaintiff  have,  by  drawing  on 
Reed,  abandoned  their  claim  on  the  defendant;  that  was  only  a  secondary 
accommodation  ;  when  explained,  it  leaves  the  matter  as  it  was  before.  Reed 
bought  the  goods,  as  Wilkins  says,  expressly  for  the  defendant,  and  the  defend- 
ant communicated  his  own  time  of  payment.  The  credit,  too,  of  Reed's  testi- 
mony was  much  shaken.  At  first  he  said  he  had  never  been  a  factor,  but  wnn 
reminded  that  he  had.  Secondly,  that  he  had  no  authority  to  give  the  defend- 
ant's bills,  when  it  was  written  at  the  bottom  of  the  bought  note,  **  to  be  paid  for 
in  W.  Hart's  bills,"  which  the  defendant  must  necessarily  have  seen  when  the 
bought  note  was  put  into  his  hands,  and  would  have  inquired  into  it,  if  he  had 
not  approved  it.  *£ven  if  the  credit  had  been  given  to  Reed,  yet  if  it  r^^.^. 
was  a  contrivance  of  Reed  and  the  defendant  to  get  possession  of  the  *- 
goods,  that  Reed  might  transfer  them  to  the  defendant  in  discharge  of  a  debt  due 
from  Reed  to  the  defendant,  it  was  such  a  fraud  that  it  cuuld  not  stand.  Reed 
said  in  his  evidence,  **  I  owed  the  defendant  money;  being  pr^^d,  I  told  him, 
I  thought  I  could  get  credit  for  wools."  The  evidence  is  all  one  way.  T))e 
instruments  are  consistent.  The  only  repugnance  is  in  Reed's  evidence,  which 
was  inconsistent  with  the  documents.  No  injustice  is  done,  and  the  rule  ought 
to  be  discharged. 

Best  and  Vaugkan,  Serjts.,  in  support  of  the  rule.  This  is  only  a  bari^iii 
b;itween  the  plaintiff  and  Reed,  not  between  the  plaintiff  and  the  defendant 
It  is  not  denied  that  fraud  can  be  proved  by  parol,  to  vacate  a  deed  or  agreement 
^\idence  may  be  admitted  to  iestroy  an  instrum*ont  altogether,  but  not  to  take 
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out  a  material  clause  and  insert  another:  no  evidence  was  given  at  the  trial,  that 
Reed  is  a  broker,  nor  was  he  such.  A  broker  is  a  known  legal  public  officer, 
governed  by  statute;  he  enters  into  contracts  as  broker,  and  it  is  known  that  he 
is  such,  and  those  who  deal  with  him  are  to  find  out  who  his  principals  are:  he 
cannot  act  as  principal  without  violating  his  oath.  In  all  sales  to  a  broker,  it  is 
always  taken  for  granted,  that  there  is  an  unknown  principal;  but  here  Reed 
contracts  as  principal,  and  parol  evidence  cannot  substitute  for  him  another 
principal;  and  it  is  not  competent  to  Wilkiiis,  alter  he  has  written  that  he  has 
sold  to  Reed,  to  say  he  has  sold  to  the  defendant  The  mention  in  the  bought 
note  of  the  defendant's  bills  to  pay  for  goods  bought  on  Reed's  account,  makes 
it  clear  that  Reed  is  the  principal,  and  that  the  delendanl  is  to  be  brought  in  as  . 
Mm   ^  <^l^t^f8l  security.     If  *so,  the  defendant  cannot  be  made  responsible 

^  in  this  form  of  action.  If  this  were  an  action  against  the  defendants  for 
the  price,  and  they  set  up  the  statute  of  frauds  as  a  defence,  would  not  the 
invoice  of  the  goods  to  Reed  be  conclusive  that  the  defendants  were  only  col- 
lateral securities?  The  cases  of  Addison  v.  Gandasseqid  and  Patterson  v.  6r«m- 
flassegui  are  in  point  with  the  defendant.  If  Reed,  whether  broker  or  not,  had 
bought  these  goods,  and  the  defendant  had  not  been  known  in  the  transaction,  and ' 
it  had  afterwards  appeared  that  Reed  was  dealing  as  agent  for  the  defendant,  the 
defendant  would  have  been  chargeable,  but  the  defendant  being  known  and 
seen,  it  must  be  taken,  that  the  goods  were  sold,  not  on  the  credit  of  the 
defendant,  who  attends,  and  is  seen  throughout,  but  of  Reed.  No  answer  can 
be  given  to  the  question  put  by  the  court,  how  came  Reed's  name  to  be 
insertexi  in  the  bought  note?  Reed  knew  that  he  intended  to  sell  to  the 
defendant,  he  therefore  knew  that  he  should  be  able  to  pay  with  the  defendant's 
bills,  who,  be  knew,  would  pay  in  bills  The  statute  of  frauds  requires  this  con 
tract  shall  be  in  writing.  If  you  may  substitute  another  parol  contract  for  it,  the 
effect  of  the  statute  is  at  an  end.  It  is  clear  that  the  plaintiffs  had  recently  sold 
goods  to  Reed,  and  therefore  it  is  probable  that  he  sold  these  also,  inasmuch  as 
both  are  in  one  invoice  made  out  by  Clarke  to  Reed.  Wilkins  does  not  say  he 
sold  to  the  defendant:  he  admitted  Reed's  credit  was  good  to  a  certain  extent, 
but  he  pretended  it  was  not  good  to  the  value  of  these  goods.  It  was  a  question 
for  the  jury,  whether  to  believe  Reed  or  Wilkins.  Reed  swears  he  had  no 
authority  from  the  defendant  to  pledge  his  credit;  and  if  he  did  it  without 
authority,  the  defendant  would  not  be  bound.  Reed  did  not  become  embar- 
rassed till  the  February  following.  The  defendant  applies  to  Reed  generally, 
Mjon    ^o  know  if  Reed  can  buy  any  wools,  not  directing  him  to  any  *person 

-*  in  particular,  but  promising  that  if  he  can,  he  the  defendant  will  give 
Reed  Id.  per  lb.;  and  Wilkins,  who  had  no  sympathy  with  the  defendant,  remits 
to  Reed  his  brokerage,  because  Reed's  profit  on  the  goods  was  so  small.  There 
cannot  be  two  principals.  There  may  be  a  principal  and  a  guarantee.  The 
written  documents,  according  to  the  opinion  of  the  chief  justice,  here  deserve 
the  more  credit,  because  all  the  facts  are  known  to  all  the  parties.  Fraud  is, 
where  part  of  the  matter  is  secret. 

Dallas,  J.  We  are  not  called  on  to  decide  in  this  case,  whether  the  verdict 
of  the  jury  be  right  or  wrong,  but  whether  it  be  so  clearly  wrong  tliat  a  new  trial 
ought  to  be  had.  The  case  was  leA  to  the  jury  by  my  Lord  Chief  Justice,  upon 
a  question  of  fraud,  and  the  jury  have,  on  the  whole,  drawn  a  conclusion,  that 
this  was  a  contrivance  between  the  defendant  and  Reed  for  the  purpose  I  have 
mentioned;  and  this  was  legitimately  a  question  for  the  jury.  They  have 
believed  Wilkins,  and  disbelieved  Reed;  and  if  I  draw  the  attention  of  the  court 
to  the  evidence  of  Reed,  much  of  it  agrees  with  the  evidence  of  Wilkins.  Reed 
first  goes  to  Wilkins  without  Hart,  and  the  representations  he  then  made,  if 
Hart  had  not  appeared,  would  not  have  bound  Hart;  but  Hart  b'lr^elf  goes, 
bargains  with  Wilkins  for  the  goods,  sees  them  weighed,  and  they  are  delivered 
to  Hart;  and  therefore  this  does  appear  to  be  a  direct  contrivance  between 
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Reed  and  Hart,  to  get  these  goods  in  extinction  of  Reed's  debt  to  Hart.  When 
Hart  inquires  about  the  weight  and  quantity,  and  has  the  final  delivery,  can  any 
one  doubt  that  this  confirmii  Wiikins's  statement,  tliat  Hart  was  the  principal 
and  Reed  only  the  agent?  In  Kemblc  v.  Atkins^  the  struggle  was,  whether  the 
bought  note  should  prevail,  in  which  was  the  name  of  Kemble.  That  case  waff 
precisely  similar  to  the  present;  but  I  do  not  put  the  decision  *upon  r«oiw 
that  case  or  upon  any  other  case;  but,  on  tlie  £icts,  I  think  this  is  a  con-  '- 
tract  made  by  Reed,  as  agent  of  Hart  &,  Co.,  and  tliough  it  is  not  necessary  to 
decide  on  that  point,  I  think  the  verdict  was  right 

Park,  J.  It  is  the  constant  course  to  show  by  parol  evidence,  whether  a  con- 
tracting party  is  agent  or  principal.(a)  This  evidence  was  properly  admitted. 
The  next  question  is  upon  the  effect  of  the  evidence.  The  question  is,  whether 
the  verdict  is  against  the  whole  evidence  in  the  cause,  or  against  the  weight  of 
the  evidence  in  the  cause.  This  is  a  case  in  which  the  very  written  documents 
themselves  are  impeached,  on  the  ground  of  the  transactions  between  the  parties^ 
and  therefore  the  difficulty  is  not  answered  by  putting  them  on  the  side  of  one 
witness  against  another  witness.  This  does  appear  to  t>e  a  juggle  between  the 
two  parties,  to  defraud  the  plaintiffs,  and  therefore  there  ought  not  to  be  a  new 
trial. 

BuRROuoH,  J.  My  Lord  Chief  Justice  properly  admitted  the  evidence,  and 
properly  left  the  case  to  the  jury.  I  can  find  no  fault  with  the  verdict  of  the 
jury,  and  the  rule  ought  to  be  Discharged. 

(a)  [See  6  Maale  Ac  Selw.  3S3,  Bickerton  v.  Burreli.] 


WHEELWRIGHT  v.  JUTTING,  Bail  of  FLES. 

[!Moore5t,S.C.] 

Bail  are  not  liable  on  their  recognisance  Tor  any  cause  of  action  which  la  not  stated  in  the 
affidavit  whereon  the  defendant  is  holden  to  bail. 

Vauohan,  Serjt,  had  on  a  former  day  obtained  a  rule  nisi  to  stay  proceedings 
in  this  cause  against  the  bail;  one  ground  whereof  was  alleged  in  the  rule  to 
be,  that  all  claims  which  the  plaintiff  had  *on  the  defendant  by  reason  r«Qff|f 
of  the  recognisance  stated  in  the  declaration,  had  been  satisfied  in  an  ^ 
action  brought  by  the  plaintiffs  in  the  Court  of  King's  Bench  against  E.  J. 
Simmons,  the  other  bail,  with  costs,  but  this  ground  he  aflerwards  abandoned, 
the  sum  paid  by  Simmons  not  satisfying  the  extent  of  the  liability  of  the  bail 
according  to  the  practice  of  this  court.  The  plaintiff  had  arrested  the  defendant, 
and  in  his  affidavit  to  hold  to  bail,  he  had  not  stated  that  the  defendant  was 
indebted  to  him  on  any  other  cause  of  action  than  on  a  bill  of  exchange.  In 
his  declaration  he  added  a  count  for  goods  sold  and  delivered,  he  obtained 
judgment  by  default,  and  upon  the  execution  of  a  writ  of  inquiry,  he  recovered 
for  the  goods  sold,  which  were,  in  truth,  the  consideration  of  the  bill,  and  he 
gave  no  evidence  on  his  count  on  the  bill.  And  Vaughan  contended  that  the 
plaintiiT,  having  failed  in  the  original  action  to  prove  that  debt,  for  which  alone 
the  bail  had  become  responsible,  could  not  transfer  the  liability  of  the  bail,  to 
cover  another  debt,  for  which  they  had  never  engaged  themselves,  merely  by 
combining  other  causes  of  action  in  the  declaration  against  the  principal.  He 
cited  CasweB  v.  Coare,  antd  ii.  107,  to  show  that  this  court  had  recognised  the 
principle. 

Best,  Serjt.,  showed  cause.     He  referred  to  DaM  v.  Johnson,  1  Bos.  &  Pull. 
205.     CasweU  v.  Coare  is  very  distinguishable. 

Vaiighofi  supported  his  rule. 

Dallas,  J.     When  we  look  to  what  is  technical,  we  find  no  diflerence  of 
opinion  in  the  officers,  or  in  the  court*  when  we  look  to  the  hooks  of  practice* 
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*30(i]  ^^^  ^^'^  ^^  positive:  when  we  look  to  the  reason  of  the  *thing,  it  is,  that 
J  if  bail  are  told  there  is  a  debt  of  167/.  due  on  a  bill  of  exchange,  they 
shall  not  be  liable  for  goods  sold  and  delivered.  The  bail  ought  to  know  the 
extent  of  their  responsibility,  else  it  is  a  fraud  on  them. 

Park,  J.  The  case  of  bahl  v.  Johnson  has  nothing  to  do  with  the  question. 
I  may  agree  to  be  bail  for  a  friend  on  a  bill  of  exchange,  yet,  if  he  has  been 
extravagant  in  taking  up  clothes  from  a  tailor,  I  may  say  I  choose  to  have 
nothing  to  do  with  it 

BuBROuoH,  J.  No  judge  makes  an  order  without  having  the  affidavit  before 
him.  Rule  ab6olute.(a) 

(a)  [8«e  17  Mast.  Rep.  691,  Btan  t.  Parker  ti  a/.] 


MORRICE  V.  HURRY  and  Another. 

[1  Moore  64,  S.  C  ] 

The  court  will  Dot  change  the  venne  in  an  action  upon  any  written  inatniment ;  the  eiceptioa 
not  being  confined  to  promissory  notes  and  bills  of  exchange. 

Shepherd,  Solicitor-General,  showed  cause  against  a  rule  to  change  the  venue 
from  London  to  Lancashire,  (which  Vaughan,  Serjt.,  had  obtained  on  the  usual 
affidavit  that  the  cause  of  action  arose  at  Liverpool,)  on  the  ground  that  the 
action  was  an  action  of  assumpsit  upon  a  written  instrument,  viz.  a  charier-party, 
as  appeared  by  the  declaration.  In  Whitburn  v.  Staines,  2  Bos.  6l  Pull.  355, 
in  assumpsit  on  an  award,  not  under  seal,  this  was  held  a  sufficient  answer  to  the 
like  motion. 

Vaughan,  in  support  of  his  rule,  insisted  that  the  exception  was  confined  to 
actions  on  bills  of  exchange  and  promissory  notes. 

But  the  court  discharged  the  rule. 


•307]  •ANONYMOUS. 

If  one  plaintiff  be  in  this  country  and  liable  for  costs,  though  another  is  resident  abroad,  the 
court  wUl  not  compel  the  laUer  to  give  security  for  the  costs. 

HuLLOCK,  Seijt,  moved  for  security  for  costs  from  one  of  several  plaintiffs, 
who  resided  in  America,  the  others  residing  here.  Vaughan,  Serjt.,  control, 
cited  3fac  ConneU  v.  Johnstone^  1  East,  43L 

Dallas,  J.  When  the  defendant  has  one  plaintiff  resident  here,  who  is  liable 
for  the  costs,  it  is  not  necessary  to  compel  security  from  the  non-resident  plain- 
tiff^ who,  at  all  events,  furnishes  an  additional  resort.  Rule  refused. 


PARTRIDGE  v.  FRASER  and  Another. 

[1  Moore  54,  S.  C] 

The  omiarion  to  endorse  a  defbasance  on  a  warrant  of  attorney  is  a  cause  of  cenaure  on  the 
attorney  who  preparea  it,  but  doea  not  avoid  the  warrant  or  judgment. 

A  plaintiff  who,  having  the  joint  security  of  two  defendants,  has  engaged  not  to  proceed  hoa- 
tilely  against  the  parties,  unless  he  conceives  there  is  danger  of  their  fkilure,  is  at  liberty,  on 
the  increase  of  hia  riak  by  the  fkilure  of  one,  immediately  to  enforee  his  judgment  againat 
the  other. 

CopLcr,  Serjt,  moved  to  set  aside  a  judgment,  entered  up  in  pursuance  of  a 
joint  warrant  of  attorney,  defeasanced  for  payment  on  31st  December,  of  740/. 
and  mlerest,  but  which  had  been  given  upon  the  terms  expressed  in  a  letter 
from  the  plaintiff  to  the  defendants,  that  the  money  should  be  paid  by  instal* 
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menu  of  which  the  first  hid  not  become  payable  at  the  time  of  the  execution, 
and  that  the  plaintiff  was  not  to  proceed  hostilely  against  the  parties,  unlesss  he 
conceived  there  was  danger  of  their  fiiilure ;  and  the  plaintiff  had  stated  to  the 
defendant  Eraser,  that  he  did  not  apprehend  danger  from  him,  bat  that  he  did 
*from  the  other  defendant,  and  therefore  he  entered  up  execution  against  r«^Ao 
both.  He  moved  upon  two  grounds,  first,  that  the  agreement  contained  ^ 
in  the  letter  was  the  real  defeasance,  which  was  neither  "  written  on  the  same 
paper  or  parchment  on  which  the  warrant  of  attorney  was  written,"  nor  was  any 
"  memorandum  in  writing  made  on  such  warrant,  containing  the  substance  and 
effect  of  such  defieasance,"  pursuant  to  the  rule  of  this  court.(/i)  MoreU  v. 
Dubost  and  Somurat,  ante,  iii.  235.  Mansfibld,  C.  J.,  was  there  of  opinion 
that  the  meaning  of  the  rule  was  the  atme  as  the  intent  of  a  part  of  the  annuity 
act,  that  it  might  appear  upon  what  terms  the  judgment  should  be  entered  up, 
and  execution  taken  out ;  and  that  it  was  a  clear  and  gross  irregularity. 

But  The  Court  said,  that  they  had  held  in  the  last  term  that  the  circumstance 
of  a  defeasance  not  being  endorsed  on  a  warrant  of  attorney  was  a  cause  of 
censure  on  the  attorney  who  prepared  it,  but  constituted  no  ground  of  avoiding 
the  warrant  of  attorney,  or  the  judgment  entered  thereupon,  and  refused  to 
grant  upon  that  point  even  a  rule  nisi.  They  also  referred  to  Shaw  v.  Evans, 
14  East,  576,  decided  in  the  Court  of  King's  Bench. 

Upon  looking  at  which  case,  Copley  said,  that  he  abandoned  the  first  point, 
but  he  renewed  his  application,  upon  the  ground  that  the  judgment  on  the 
warrant  of  attorney  had  been  entered  up  against  good  faith. 

^Dallas,  J.    The  other  defendant  failing,  the  plaintiff's  security  is  r«QQo 
'lessened ;  and  therefore  the  plaintiff  may  proceed  against  the  defendant  ^ 
who  makes  this  application.  Rule  refused.(6) 

(•)  JUgula  g^neralitt  Mich.  Term,  43  Geo.  3,  3  Boa.  &  PaU.  310. 
(b)  [See  3  Rarn.  &  Aid.  668,  Santom  et  al.  v.  Goodt,  ace] 


RITCHIE  V.  BOWSFIELD. 

Where,  upon  the  facts  proved,  an  inference  of  law  arises  on  a  statnte  not  recoHected  at  tbs 
trial,  the  Court  will  sometimes  grant  a  new  trial,  though  the  point  was  not  taken  below. 

The  pilot  act  62  Geo.  3,  c.  3P,  s.  30,  which  directs  that  no  master  or  owner  shall  be  aniwerabla 
for  loss  or  damage  occasioned  by  misconduct  or  negligence  of  any  pilot,  does  not  confine  the 
exemption  to  loas  or  damage  happening  to  the  piloted  ship  and  cargo,  but  Extends  to  damage 
done  by  that  ship  to  others. 

This  was  an  action  brought  against  the  master  of  a  ship  for  running  down 
the  plaintiff's  vessel.  Upon  the  trial  of  the  cause  at  Westminster,  at  the  sittings 
after  Michaelmas  term,  1816,  before  Gibes,  C.  J.,  it  appeared  that  the  damage 
was  done  in  the  Thames,  at  a  time  when  the  defendant's  vessel  had  a  pilot  on 
board,  as  required  by  the  new  pilot  act,(c)  and  the  plaintiff's  had  none,  and  it 
was  doubtful  on  the  evidence  in  which  of  the  two  ships  the  misconduct  was, 
but  no  evidence  was  given  of  any  interference  by  the  defendant  with  the  pilot's 
management  of  his  ship.  The  jury  found  a  verdict  for  the  plaintiff  with  con> 
siderable  damages. 

Bestf  Serjt.,  in  this  term  moved  for  a  new  trial,  upon  the  ground  that  inas- 
much as  the  defendant  had  complied  with  the  requisitions  of  the  act,  the  verdict 
in  point  of  law  ought  to  be  for  the  defendant,  for  that  the  only  action,  (if  any, 
seeing  that  the  presumption  of  misconduct  was  against  the  plaintifl^  who  hnd  no 
pilot  on  board ;)  which  could  have  been  maintained  in  this  case,  would  have 
been  against  the  pilot  He  admitted  that  he  was  not  aware  of  the  act  at  (be 
time  of  the  trial,  and  therefore  did  not  then  make  the  objection,  but  reoiQ 
where  the  law  w^mt  to  the  merits.    It  was  competent  now  to  ^raise  the  ^ 

(C)  52  Geo.  3,  c.  39,  s.  M. 
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objection,  as  had  been  done  in  GiU  v.  Dunlop,  ante,  193 ;  (a)  and  this  point  liad 
succeeded  in  Bennei  v.  Maita^  ante,  258.  There  was  a  wide  difference  between 
applying  to  the  court  on  a  fact  not  proved,  and  founding  an  application  on  a 
consequence  of  law  resulting  on  a  fact  proved.     The  court  granted  a  rule  nisi. 

Lens  and  HuUockj  Serjts.,  showed  cause.  This  act  is  quite  misconceived, 
when  it  is  applied  to  the  case  of  one  ship  running  down  another.  The  30th 
section  is  confined  to  damages  that  arise  to  the  cargo  of  the  same  ship,  not  to 
the  case  of  an  action  brought  by  the  owners  of  one  ship  against  the  owners  of 
another  ship.  The  words  *<  loss  or  damage"  for  which  the  master  of  a  ship  is 
not  to  be  answerable,  are,  like  the  loss  or  damage  which  by  the  next  clause  he 
is  not  prevented  from  recovering,  "  loss  or  damage  upon  any  contract  of  insur- 
ance or  other  contract  relating  to  the  ship  or  vessel,  or  any  cargo  on  board  the 
same."  And  to  put  the  matter  out  of  all  doubt,  section  31  expressly  provides, 
that  the  act  **  shall  not  extend  to  deprive  any  persons  of  any  remedy  by  civil 
action  against  pilots  or  other  persons,  which  they  might  have  had  if  that  act  had 
not  been  passed."  It  was  clear,  thai  if  this  act  had  not  passed,  the  present 
action  would  have  lain.  The  preceding  sections,  26,  27,  28  and  29,  must  also 
be  read  together,  and  then  it  will  be  plain  that  the  30th  section  does  not  apply 
to  this  case. 

Best,  in  support  of  his  rule,  was  stopped  by  the  court 
*31 11       *I^ALLA8,  J.  The  thirtieth  section  of  the  statute  seems  to  me  emphati- 
•I   cally  to  apply  to  this  case  more  than  to  any  other ;  for  the  steering  of  the 
ship  is  the  act  of  the  pilot,  and  it  is  in  the  steerage  of  the  ship,  that  the  other 
is  run  down.    There  is  nothing  in  the  objection. 

Park,  J.  Is  not  the  running  down  of  one  ship  by  another  a  loss  or  damage  f 
I  can  hardly  conceive  a  case,  in  which  the  act  of  the  pilot's  steering  a  ship  can 
injure  the  goods  on  board  the  same  ship.(6) 

The  Omrt  upon  other  grounds  indulged  the  plaintifi  with  a  rule  absolute  for 
a  new  trial  on  payment  of  costs. 

(tf)  In  that  cmte,  apon  the  firtt  trial,  Leni,  8«jt.,  wu  nndentood  hj  Gibbs,  C.  J.,  to  haTe 
referred  to  the  ataU  45  Geo.  3  only,  which,  without  the  aid  of  the  statute  4S  Geo.  3,  would  not 
have  legalized  a  British  adventure  in  a  Portngueae  bottom,  within  the  limits  of  the  South  Sea 
Company. 

(d)  [See  Dodson's  Rep.  467,  ^«ptiiiM  tht  Steond,  where  this  point  was  deeided  differently,  in 
the  Court  of  Admiralty.    See  6  Bam.  k  Aid.  1 17,  Longridg$  et  al,  r.  DonriJU  §t  al,] 


SPARKS  o.  SPINK. 

An  airest  within  the  verge  of  the  palace  is  no  ground  for  discharging  the  defendant  out  of 

custody. 

VAooRAir,  Serjt,  had  obtained  a  rule  nisi  to  set  aside  the  service  of  a  writ  for 
irregularity,  and  to  discharge  the  defendant  out  of  custody,  upon  the  ground 
that  he  was  arrested  within  the  verge  of  the  palace. 

He  now  attempted  to  support  his  rule. 

Pauc,  J.  If  those  who  have  jurisdiction  are  injured,  it  is  ibr  them  to  com- 
plain. 

BuRBouoH,  J.  It  has  been  decided  twenty  years  ago  upon  solemn  argument, 
and  in  many  cases  since,  that  the  circumstances  afford  no  p^round  of  disc^rge.(c) 

Rule  discharged  with  costs. 

(c)  [See  Telv.  6S,  Wo^eston  ,  ibid.  39,  e,  in  noiiii  8  D.  fc  E.  t35,  2^  King  v.  S/o6bf  / 
3  Ban.  It  Aid.  608,  Piggoit  v.  WUkm.] 
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•HICKLING  and  Another  o.  HARDEY.  [•312 

[1  Moore  61,  S.  C] 

If  a  buyer  payi  for  goods  by  a  bill  which  the  drawee  refuaee  to  accept,  and  afterwards  deaires 
it  may  be  agaio  presented,  and  it  will  be  honoared,  the  holder  is  not  bound  again  to  pre- 
sent it, 

Nor  to  return  the  bill. 

Whether  the  seller  of  goods  suinji  for  the  price,  and  producing  the  defendant's  bill  for  tiie  price 
protested  for  non-acceptance,  is  bound  to  pro? o  that  it  was  doly  presented  for  acceptance 
and  refused,  fiMsre. 

The  plaintifT  declared  on  a  bill  of  exchange,  drawn  by  the  defendant  on 
Brown  for  non-acceptance,  and  for  goods  sold  and  delivered.  Upon  the  trial 
of  the  cause  at  Guildhall,  at  the  sittings  after  Michaelmas  term,  1816,  before 
GiBBs,  C.  J.,  the  plaintiff  went  upon,  and  proved,  his  case  for  goods  sold  and 
delivered,  which  were  oranges  sent  from  St.  MichaeFs  to  London,  but  his  wit- 
ness, on  cross-examination,  admitted  that  the  defendant  had  remitted  to  the 
plaintiff  from  St.  Michael's  a  bill  drawn  on  Brown,  in  London,  for  the  amount ; 
but  that  Brown  had  said  he  would  not  accept  it,  because  the  goods  were  not 
packed  according  to  order ;  but  that  the  defendant  afterwards  said,  that  the 
goods  were  properly  packed  and  approved,  and  if  the  plaintiff  would  again 
present  the  bill,  Brown  would  accept  it.  The  witness  could  not  prove  that  the 
bill  had  been  regularly  presented  to  Brown  for  acceptance,  and  refused,  either 
on  the  first  occasion,  or  subsequently,  but  he  produced  the  bill,  from  the  pJain- 
tiff's  custody,  unaccepted.  For  the  defendant  it  was  objected,  that  before  the 
plaintiff  could  recover  the  price  of  the  goods  sold,  he  must  account  for  the  hi)], 
.  (by  receiving  which  the  debt  had  primd  faeii  been  extinguished,)  with  the 
same  precision  as  if  this  were  an  action  on  the  bill ;  and  Htbekn  v.  Harisink, 
4  Esp.  46,  was  cited,  where  Lord  Kenyon,  C.  J.,  held,  that  if  bills  are  given, 
they  must  be  presumed  to  be  paid,  unless  the  contrary  be  shown.  Gibbs,  C.  J., 
recollecting  the  case  of  Bishop  v.  Rowe^  :|  Maule  dL  Selw.362,  ^reserved  r»<||.> 
the  point,  but  did  not  promise  a  rule  nisi^  and  the  jury  found  a  verdict  I  "^^^ 
for  the  plaintiff. 

Best,  Serjt.,  had  in  this  term  obtained  a  rule  iitst  to  set  aside  the  verdict,  and 
enter  a  nonsuit,  against  which 
Copleyt  Serjt.,  now  showed  cause. 

Best,  in  support  of  his  rule,  urged,  that  the  statute  of  3  d&  4  Ann,  c  9,  a.  7, 
positively  enacts,  that  "  if  any  person  accepts  any  bill  for,  or  in  satisfaction  of 
any  former  debt,  the  same  shall  be  esteemed  complete  payment  of  such  debt, 
if  the  person  doth  not  take  his  due  course  to  obtain  payment  thereof  And 
though  this  statute  applies  only  to  inland  bills,  yet,  as  it  was  passed  for  the  par- 
pose  of  putting  them  on  the  same  footing  as  foreign  bills,  it  is  *evidence  what 
the  law  is  with  relation  to  foreign  bills.  In  SieadiMn  v.  Oooekj  1  Esp.  4,  Lord 
Kenton,  G.  J.,  expressly  held,  in  an  action  for  goods  sold  and  deltveied,  that  it 
was  incumbent  on  the  plaintiff,  who  had  taken  three  promissory  notes  for  the 
amount  of  his  debt,  to  show  that  the  bills  were  in  default.  Even  the  defendant* a 
admission  that  the  bill  had  not  been  accepted,  would  not  do  away  the  want  of 
protest.  If  the  plaintiff  did  not  choose  to  carry  the  bill  a  second  time  for 
acceptance,  and  to  receive  that  as  payment,  he  should  have  returned  it. 

Dallas,  J.  In  Mussen  v.  Price,  4  East,  147,  it  was  held,  that  if  the  plaintifT 
take  a  bill  in  payment,  which  turns  out  to  be  unavailing,  he  may  immediately 
recur  to,  and  proceed  on  his  original  demand.  No  case  is  necessary  *to  r««||  « 
prove,  that  if  a  bill  be  exhibited  to  the  person  who  gave  it,  and  he  admits  *- 
it  is  not  accepted,  it  is  not  incumbent  on  the  holder  to  present  it  for  acceptance 
again.  All  the  defendant's  argument  would  have  arisen,  if  the  plaintiff  had 
taken  the  bill  for  acceptance  the  second  time ;  but  the  court  are  unanimous,  that 
the  defendant  having  the  goods,  as  soon  as  the  drawee  refused  for  a  moment  to 
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accept,  the  right  of  action  was  well  vested.  As  to  the  last  point,  that  the  piaiii- 
tiff  ought  to  have  returned  the  bill,  the  defendant  never  moved  on  that  ground, 
but  there  is  nothing  in  it  Rule  discharged.(a) 

(a)  [See  S  BinneT  4,  Keliy  tt  a/,  v.  Foster  ;   7  Johns.  316,  and  notei  in  2d  edition  ;  3  Cmmpb. 
179,  ibidirMA  ▼.  Hidb  «r  ol. ;  5  Mtuie  h,  Seiw.  62,  Surinford  et  al,  t.  Hoioif.] 


LEVY  V.  LORD  HERBERT. 

[1  Moore  56,  S.  C] 

The  defendant  agreed,  in  consideration  of  ten  sums,  of  5001.  each,  to  seal,  on  or  before  18th 
September,  ten  post  obit  bonds  and  warrants  of  attorney  to  confess  judgment,  to  be  in  such« 
form,  and  to  contain  such  clauses,  aa  the  plaintiff's  counsel  should  adyise  or  require  |  and 
the  plaintiff  agreed  that  he  would,  on  receiring  the  bonds  and  warrants  of  attorney  dulpr 
executed,  pay  the  defendant  ten  sums  of  500/.  And  in  case  the  plaintiff  should  not  find  it 
convenient  on  18th  September  to  pay  those  sums,  the  bonds  and  warrants  of  attorney  should, 
on  that  day,  be  delivered  by  the  defendant  to  T.  W.  an  escrows,  to  be  held  until  the  plaintiff 
aboald  pay  those  sums.  In  declaring  against  the  defendant  for  not  executing  the  bonds  on 
I8th  September,  it  was,  1st,  held  sufficient  to  allege  that  the  plaintiff  was  ready  and  willing 
to  pav  on  receiving  the  bonds,  snd  ready  to  do  all  things  on  his  part,  without  averring  an 
actnal  offer  to  pay,  or  readiness  to  accept  the  bonds. 

Sdly,  It  was  held  unnecessary  to  aver  that  the  plaintiff's  counsel  had  advised  or  required  a 
certain  bond,  and  notice  to  the  defendant. 

The  plaintiff  declared  on  an  agreement  between  the  parties,  whereby  the 
defendant,  in  consideration  of  the  ten  several  sums  of  501)/.  (making  together 
the  sum  of  5000/.}  to  be  paid  to  him  by  the  plaintiff  in  manner  tl^reinailer 
mentioned,  agreed  that  he,  the  defendant,  would,  on  or  before  the  18th  day  of 
September,  at  his  own  costs,  make,  seal,  and  duly  execute  and  deliver  to  the 
defendant  ten  several  bonds  or  obligations  in  writing,  respectively  binding  him- 
self and  his  heirs,  each  in  4000/.,  conditioned  to  be  void  either  in  the  event  of 
*3t51   ^^  defendant  dying  in  the  lifetime  of  his  father,  *the  Earl  of  Pembroke, 

-J  or  in  the  event  of  tjie  defendant  surviving  his  father,  and  paying  the 
plaintiff  within  three  calendar  months  after  the  earl's  decease  3000/.,  with  interest 
from  the  time  of  the  earl's  decease,  and  ten  several  warrants  of  attorney,  to  suA 
fer  judgment  against  the  defendant  in  actions  of  debt  upon  those  bonds  for  the 
penalties,  besides  costs,  in  default  of  payment  of  the  principal  or  interest,  or 
any  part  thereof;  the  bonds  and  warrants  of  attorney  to  be  in  such  form,  and  to 
contain  such  clanses  or  agreements,  for  the  purpose  of  effectuating  the  inten- 
tion of  thai  agreement,  as  the  plaintiff's  counsel  should  advise  or  require.  And 
the  plaintiff  hereby  agreed  that  he  would,  on  or  before  the  18th  September,  on 
receiving  the  bonds  and  warrants  of  attorney  duly  executed,  pay  the  defendant 
the  ten  several  principal  sums  of  500/.,  (together  5000/.)  And  it  was  thereby 
Agreed,  that  in  case  the  plaintiff  should  not,  on  or  before  the  18th  day  of  Sep- 
tember, find  it  convenient  to  pay  the  defendant  those  ten  sums  of  500/.,  then 
the  ten  several  bonds  and  warrants  of  attorney,  duly  conditioned,  signed,  and 
sealed  by  the  defendant,  should  on  18th  September  be  delivered  by  the  defendant, 
at  his  costs,  to  T.  Wright,  as  Ascrows,  to  be  by  him  held  and  retained  as  such, 
until  the  plaintiff  should  pay  the  defendant  the  said  ten  several  sums  of  500/., 
and  upon  payment  of  such  sums,  to  be  delivered  to  the  plaintiff  for  his  benefit. 
Provided,  that  in  case  either  the  defendant,  or  the  Earl  of  Pembroke,  should 
depart  this  life  on  or  before  the  18th  September,  that  agreement  should  be  void. 
And  after  averring  mutual  promises  for  performance,  the  plaintiff  alleged  that 
the  earl  was  still  living,  and  that  although  he,  the  plaintiff,  was  afterwards,  on 
the  ISth  September,  ready  and  willing  to  pay  the  defendant,  on  receiving  the 
bonds  and  warrants  of  attorney  in  the  agreement  mentioned,  duly  executed  as 
*3I61   ^^^'^^^  mentioned,  the  *ten  several  principal  sums  of  500/.,  (together 

J  5000/.,)  whereof  the  defendant  had  due  notice;  and  although  the  plain- 
tiff had  always  firom  the  time  of  making  the  agreement  hitherto  been  ready  and 
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willing  to  perform,  fulfil,  and  keep  all  things  therein  contained  on  his  part, 
whereof  the  defendant  had  notice,  yet  the  defendant  did  not  nor  would,  although 
requested,  at  his  costs  make,  seal,  and  duly  execute,  and  deliver  to  the  plaintiff 
either  before  or  on  •  18th  September,  or  at  any  time  since,  the  ten  several  bonds 
or  obligations,  or  the  ten  warrants  of  attorney  in  the  agreement  mentioned,  but 
refused  so  to  do,  contrary  to  the  agreement,  and  the  defendant's  promise ;  atid 
aAerwards,  on  5th  October,  discharged  the  plaintiff  from  any  further  performance 
of  the  agreement,  or  any  thing  therein  contained  on  his  part,  and  to  be  per- 
formed and  fulfilled,  contrary  to  the  effect  of  the  agreement,  and  of  the  defend- 
ant's proipise.  The  plaintiff  in  his  second  count  stated  the  agreement  in  the 
same  terms  as  in  the  first  count,  and  averred  mutual  promises  between  the 
plaintiff  and  defendant;  and  that  the  Earl  of  Pembroke  was  still  living;  and  that 
although  he,  the  plaintiff,  did  not  pay  the  defendant  these  ten  several  sums 
of  500/.  on  or  before  18th  September,  and  although  the  defendant  wis 
afterwards,  on  18th  September,  requested  by  the  plaintiff  so  to  do,  yet  the 
defendant  did  not  at  his  own  costs  or  otherwise,  on  18th  September,  nor  at  aay 
time  since,  deliver  the  ten  several  bonds  and  ten  warrants  of  attorney  so  respec- 
tively duly  conditioned,  and  signed,  and  sealed  by  the  defendant,  to  T.  Wright, 
to  be  retained  by  him  as  escrows,  for  the  purpose  in  the  agreement  meutioned, 
but  omitted  so  to  do,  although  the  plaintiff  was  afterwards,  on  2d  October,  ready 
and  willing  to  pay  to  the  defendant  the  ten  several  sums  of  500/.,  (together 
5000/.)  whereof  the  defendant  had  notice,  contrary  to  the  effect  of  the  agree- 


ment, whereby  the  plaintiff  had  *not  only  lost  the  benefit  of  the  bonds 
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and  warrants  of  attorney,  but  had  also  been  necessarily  put  to  great 
expenses  in  and  about  the  preparing  himself  to  the  due  performance  of  the 
agreement  on  his  part;  and  in  and  about  the  endeavouring  to  complete  the  same 
with  the  defendant  The  plaintiff  averred  in  his  third  count,  that  a  contract  had 
been  entered  into  between  the  defendant  and  the  plaintiff  for  the  purchase  by 
the  plaintiff  at  and  for  the  price  or  sura  of  5000/.,  of  divers,  to  wit,  ten  several 
post  obit  bonds,  and  ten  several  warrants  of  attorney,  conditioned  ibr  the  pay- 
ment collectively  of  20,000/.  within  three  calendar  months  after  the  decease  of 
the  Earl  of  Pembroke,  with  interest  from  the  time  of  the  earl's  death,  and  to  be 
void  in  case  the  earl  should  survive  the  defendant ;  and  that  by  the  contract  it 
was  (amongst  other  things)  agreed,  that  the  defendant  should  at  his  own  costs 
make,  seal,  and  duly  execute  and  deliver  to  the  plaintiff  such  bonds  and  warrants 
of  attorney,  and  thereupon  afterwards,  on  2d  October,  in  consideration  of  the 
premises,  and  that  he  the  plaintiff,  at  the  defendant's  request,  would  procure  the 
bonds  and  warrants  of  attorney  to  be  prepared,  and  made  ready  for  execution, 
the  defendant  undertook  to  pay  the  plaintiff  as  much  money  as  the  costs  of  pre- 
paring and  making  such  bonds  and  warrants  of  attorney  should  amount  to, 
whenever  after  the  same  should  be  prepared,  and  he  the  defendant  should  be 
thereunto  requested.  And  he  averred  that  he,  confiding  in  that  promise,  afie^ 
wards  procured  the  said  bonds  and  warrants  of  attorney  to  be  prepared  and  made 
ready  for  execution,  and  that  the  costs  of  so  making  and  preparing  the  same 
amounted  to  a  large  sum,  whereof  the  defendant  had  notice  and  was  requested 
by  the  plaintiff  to  pay,  but  refused.  The  defendant  demurred,  and  the  plaintiff 
joined  in  demurrer. 

*Blo$seif  Serjt.,  for  the  demurrer,  argued  that  the  nature  of  the  contract  pQ«g 
was  such,  that  the  defendant  was  to  receive  the  money  before  he  executed  ■- 
the  securities,  and  therefore  the  first  count  was  bad,  because  the  plaintiff  did  not 
show  that  he  was  ready,  and  offered  to  pay  the  money,  and  to  accept  the  defend- 
ant's securities,  which  in  Morton  v.  Lamb^  7  Term  Rep.  125,  was  held  necessary. 
In  Rawson  v.  Johnson^  1  East,  203,  on  the  precedent  of  which  all  the  succeeding 
cases  had  been  decided,  the  plaintiff  averred  not  only  a  readiness  to  receive  the 
malt  and  pay  for  it,  but  an  actual  tender  to  accept  the  malt.  Feeling,  however, 
that  the  inclination  of  the  court  was  strongly  adverse  to  him  on  thu  point,  he 
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ahaodoned  it;  bot  urged,  that  the  declaration  was  defective,  because  it  did  not 
snow  that  the  plaintiff's  counsel  had  advised  or  required  a  bond  in  any  particular 
iorni  *  the  defendant  was  not  bound  to  execute  any  bond  or  warrant  of  attorney^ 
out  such  as  the  plaintiff's  counsel  advised  and  required.  They  were  to  furnish 
tne  defendant  with  the  form  which  they  required.  In  1  Ro.  Ah.,  Condition^ 
tnere  are  many  authorities  to  this  effect.  If  I  am  bound  to  enfeoff  such  man 
as  the  obligee  shall  name ;  he  is  bound  to  name  the  feofiee. 

Btsif  Serjt.9  who  was  to  have  argued  in  support  of  the  declaration,  was  relieved 
oy  the  court 

Dallas,  J.  In  Wilks  v.  Atkinsttm,  I  Marsh.  412,  Gibus,  C.  J.,  held  it  too 
clear  to  bear  a  question,  that  an  averment  that  the  plaintiff  was  ready  and  willing 
to  accept  and  pay  for  the  oil,  without  averring  an  offer,  was  good;  and  that  no 
evidence,  either  of  an  offer  or  readiness,  was  necessary. (ir)  This  is  a  contract 
*3101  *  ""^^  immoral  tendency,  and  we  ^should  be  very  glad  to  help  the 
-1  defendant  against  it  if  we  could :  but  we  cannot.  The  defendant  had 
better  withdraw  his  demurrer,  and  try  what  damages  a  jury  will  give. 

BoRBOuoH,  J.  As  to  the  last  point,  the  meaning  of  the  condition  is,  that  if 
the  defendant  were  to  present  such  bonds  as  the  plaintiff's  counsel  disapproved, 
the  defendant  must  alter  them,  but  the  plaintiff  was  not  bound  to  consult  any 
counsel.     This  is  a  most  immoral  contract.(6) 

(a)  [See  1  Cainet'  Rep.  46,  Milter  v.  Drake  j  6  Johns.  179,  WtMt  v.  Emmonif  12  ib.  209,  Pot' 
Ur  ▼.  Rmti  4  Mam.  Rep.  674,  Robbint  v.  Luce.] 

(5)  [See  7  Mue.  Rep.  112,  Boynton  v.  Hutbard,  where  acontnct  of  thie  nature  wae  held  void 
at  law.    See  also  Aeeve's  Domeatic  Relations,  419,  420.] 


BROWN  V.  MILNER  and  Another. 

[1  Moore  65,  S.  C] 

In  an  action  for  teaman's  wages,  it  is  not  a  psrt  of  the  proof  incombent  on  the  plaintiff,  to  show 

that  his  ship  earned  freight. 
If  the  defendant  would  disaifimi  the  plaintiff's  right  to  wages,  be  mast  prove  that  the  ship  earned 

no  freight. 

This  was  an  action  of  indMlaius  assmnpsit  **  for  wages  and  reward  due  snd 
payable  from  the  defendants,  as  owners  of  a  certain  ship,  to  the  plaintiff,  as  master 
thereof,  on  their  retainer,  for  a  long  time  before  then  elapsed."  The  defendants 
plesded  the  general  issue  and  the  statute  of  limitations.  The  cause  was  tried  at 
a  sittings  at  Guildhall  in  this  term,  when  it  was  proved  that  the  defendants  were 
owners  of  the  ship  William  and  Mary,  wherein  the  plaintiff,  in  1800,  went  as 
master,  on  a  voyage  to  Russia,  where  he  was  detained  under  an  embargo  for  six 
months;  and  a  reasonable  sum  for  his  wages  was  ten  guineas  per  month.  It 
was  proved  that  the  William  and  Mary  had  since  been  seen  in  England,  but  it 
did  not  appear  when  she  returned,  nor  how  she  was  loaded.  No  distinct  evidence 
was  given  that  the  plaintiff  came  home  in  her  as  master,  nor  that  any  freight  on 
that  voyage  was  earned  or  received.  The  plaintiff  proved,  that  one  of  the  owners 
bad  in  1815  acknowledged  the  receipt  of  a  letter  from  the  plaintiff  stating  that 

*3201  ^^'  ^'  ^^'  ^"®  *^^  ^^^  ^'^^  ^^^  months  and  twenty-eight  days'  service, 
-I  at  10  guineas  per  month,  and  had  answered  that  what  was  the  plaintiff's 
due  would  be  paid.  The  same  owner,  in  a  second  letter,  professed  ignorance  of 
the  business,  and  referred  the  plaintiff  to  her  solicitor,  adding  that  '*  as  the  other 
parties  were  not  willing  to  pay,  she  could  not  think  of  doing  it  herself."  Huttock^ 
8erit.,  for  the  defendant,  objected,  that  there  was  no  evidence  of  any  freight  being 
earned;  but  the  learned  judge  who  tried  the  cause  thought  that  there  was  evi- 
dence to  go  to  the  jury,  and  directed  them  that  they  must  form  their  opinion 
upon  these  letters,  in  which  the  plaintiff  noticed  that  62/.  65.  wages  was  due  to 
him,  and  the  defendant  did  not,  in  her  answer,  deny  the  fact,  or  the  service,  nor 
test  her  exemption  on  the  circumstance  that  no  freight  had  been  earned.    In  the 
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case  oTBeak  v.  T%mpsott,  4  East,  546,  which  was  a  similar  action  for  wages 
daring  the  ship's  detention,  the  point  did  not  arise,  for  it  appears  bj  the  report, 
that  the  ship  which  went  oat  in  ballast,  made  freight  on  her  homeward  voyage. 
The  learned  judge  refused  to  reserve  the  point,  the  action  being  for  ao  small  a 
demand,  and  the  jury  found  a  verdict  for  the  plaintiff. 

HuUock,  Serjt.,  had  obtained  a  rule  nisi  to  set  aside  the  verdict,  and  have  a 
new  trial,  against  which 

Besij  Serjt,  showed  cause.  He  insisted  that  there  was  sufficient  evidence  to 
go  to  a  jury,  that  freight  had  been  earned ;  further,  that  this  was  a  novel  attempt 
to  fix  the  plaintiff,  in  an  action  for  seaman's  wages,  with  the  onus  of  proof  thit 
the  ship  had  earned  freight :  the  practice  had  been,  that  the  burtlien  lay  on  the 
defendant,  to  disaffirm  the  earning  of  freight. 


^HuUockt  in  support  of  his  rule,  urged,  that  it  was  a  clear  point  in  the 
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law,  that  to  establish  a  claim  to  wages,  the  plaintiff  must  either  show  a 
title  under  a  specific  contract,  or  prove  that  freight  had  been  earned.     As  to  the 
latter  point,  the  letters  were  no  evidence  that  freiglit  had  been  earned ;  they 
proved  only  that  the  defendant  promised,  that  if  the  plaintiff  proved  a  just  demand 
upon  her,  it  should  be  paid.  There  never  was  yet  in  Westminster  Hall  an  action 
tried  for  seaman's  wages,  in  which  tlie  plaintiff  succeeded  without  proving  that 
freight  was  earned  and  received  ;  that  fact  appears  upon  every  special  case  and 
special  verdict,  and  there  was  an  instauce(a)  where  the  special  case  went  down 
again  to  a  jury,  to  have  that  fact  found  and  inserted.     It  cannot  be  necessary  for 
a  defendant  to  disaffirm  that  which  is  an  essentia]  part  of  the  plaintiff's  title.    It 
cannot  be  presumed,  that  the  ship  returned  with  a  cargo ;  in  fact,  many  of  the 
ships  detained  in  Russia  by  the  embargo  in  question,  did  return  in  ballast.  There 
was  no  evidence  in  the  cause  that  the  plaintiff  did  return  in  this  ship,  and  unless 
he  fulfilled  his  whole  contract,  he  was  not  entitled  to  recover.     In  the  special 
verdict  in  BeaU  v.  Thompson, :)  Bos.  6l  Pull.  405,  these  facts  are  stated :  it  is 
expressly  found  that  the  seaman  did  his  duty,  and  that  the  ship  earned  freight: 
no  evidence  of  either  of  those  facts  is  to  be  found  here.     Lord  Alvanlev  and 
Heath,  J.,  both  lay  stress  on  the  circumstance  that  the  ship  came  to  her  port 
of  delivery,  and  earned  her  freight;  and  in  the  Court  of  King's  Bench,  in  error, 
Lord  Ellenborodgh,  G.  J.,  8ays,(6)  The  right  of  the  mariner  to  wages,  depends 
first  upon  the  earning  of  freight  by  *his  owner  in  that  voyage  for  which   r,^^^^ 
he  was  hired ;  and  his  lordship  dwells  much  on  the  freight ;  and  then   ^ 
says  the  only  remaining  question  necessary  to  be  decided,  in  order  to  perfect  his 
claim  to  have  his  wages  paid  out  of  that  fund,  is,  has  his  service  under  his  articles 
been  duly  performed  by  him?  That  case  shows  that  there  must  be  evidence  that 
freight  was  earned  on  the  specific  voyage.     Nevertheless,  in  that  dedaratioo,  as 
in  this,  there  was  no  averment  that  freight  was  earned.     This  is  indebHatus 
assumpsit  for  wages ;  to  establish  that  claim  by  proof,  the  plaintiff  must  show 
those  facts  which  establish  his  title  to  wages.  It  is  a  complex  proposition,  that  the 
defendant  is  indebted ;  it  comprehends  the  fact  of  the  creation  of  the  fund,  whence 
the  wages  are  to  come.     So,  in  an  action  for  work  and  labour,  the  plaintiff 
must  show  all  those  things  whence  the  claim  for  payment  may  be  established. 
The  question  whether  freight  be  earned  or  not,  would  not  depend  on  the  balance 
of  accounts  afler  the  voyage ;  the  loss  incurred  by  the  voyage  of  many  of  tho^e 
ships  which  were  detained  by  that  Russian  embargo  exceeded  the  whole,  value 
of  the  ship,  though  diey  earned  full  freight :  yet  they  were  held  liable  to  pay  the 
master's  and  mariner's  wages.    The  judgment  of  Lawkencb,  J.,  in  the  case  of 
Pratt  V.  Ctiff^  cited  in  Thompson  v.  Rinocrofi,  4  East,  43,  is  strongly  favourable 
to  the  defendant.     That  was  an  action  for  a  captain's  wages.     A  special  case 
eserved,  stated  that  the  ship,  af\er  being  released  from  detention  by  the  Dutch, 
nrocured  and  brought  to  London   a  cargo  of  buttor;  it  would  be  thought, 

(0)  Pratt  V.  Cv^,  cit.  in  T%omp9<m  ▼.  Rowcrqftf  4  East,  43. 
'h^  JUale  v.  Thon^on,  4  East,  662. 
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that  this  ciroamstance,  being  found,  furnished  an  irresistible  presumption  that 
freight  had  been  earned,  but,  upon  the  suggestion  of  Lawrence,  J.,  the  case 
*S231  ^''^  '^^  down  again  to  have  that  fiict  inserted.  ^HuUock  urged,  that  he 
J  bad  so  little  conceived  tliat  there  was  any  evidence  here  from  which  the 
jury  were  to  infer  that  freight  had  been  earned,  that  he  did  not  address  the  jury 
on  the  presumption,  as  he  otherwise  would  have  done,  but  merely  made  the 
objection  in  point  of  law. 

Dallas,  J.  Since  the  declaration  in  similar  actions  does  not  aver  the  earning 
of  freight,  it  is  a  strong  indication  that  it  is  not  necessary  for  the  plaintiff  to 
prove  it;  for  a  plaintiff  is  entitled  to  recover  upon  proof  of  the  facts  stated  in  a 
sufficient  declaration.  In  the  declaration  in  BeaU  v.  Thompson^  there  is  no 
averment  of  the  sort;  none  of  the  cases  cited  appear  to  me  at  all  to  touch  this 
case. 

Park,  J.  We  all  think  there  was  evidence  to  go  to  the  jury,  but  we  grant  a 
new  trial  apon  the  terms  that  the  defendants  shall  not  deny  the  ownership  of  the 
vessel,  nor  set  up  the  statute  of  limitations,  and  we  do  it  on  the  ground  that  the 
defendants'  counsel  did  not  address  the  jury. 

BuRROuoH,  J.  The  only  question  is,  whether  the  proof  of  freight  being 
earned  is  part  of  the  plaintiff's,  or  the  defendants'  case.  Assumpsit  would  not 
lie  for  wages,  without  a  special  averment  that  freight  had  been  earned,  jf  the 
doctrine  contended  for  were  correct.  For,  if  the  law  was  imperative  on  the 
plaintiff  to  make  this  ground  and  foundation  of  his  claim,  it  would  be  necessary 
for  him  to  aver  it  as  a  condition  precedent.  And  it  is  a  fact  of  such  a  nature, 
that  a  mariner  cannot  easily  get  access  to  the  knowledge  or  the  proof  of  it, 
whereas  it  all  lies  within  the  knowledge  of  the  owner,  and  it  therefore  is  more 
reasonable  that  the  proof  should  rest  with  him. 

m^2A\       *^^  Churl  pronounced  that  the  rule  should  be  made  absolute  upon 
-■    the  terms  above  mentioned,  the  costs  abiding  the  event ; 

But  on  this  day,  the  court  said,  that  on  consulting  Lord  Ellenborougr  and 
the  other  judges  of  the  Court  of  King's  Bench,  they  were  all  clearly  of  opinion, 
that  proof  of  the  non-payment  of  freight  was  part  of  the  defendant's  case,  and 
tltat  proof  of  the  payment  of  it  was  not  a  part  of  the  plaintiff's  case.  They 
therefore  thought  the  rule  had  better  be  Discharged. 


REID  V.  CORNFCXyr. 

Same  v.  ELLIS. 

It  w  Bot  BoeeMSry  for  penoni  jasti^iiijK  bail  by  mffidaWt  in  seTonl  actions  about  the  wme  time, 
to  specify  in  either  affidavit  the  relatiye  order  in  which  they  are  sworn,  and  that  among  their 
debts  they  indode  their  liability  as  bail  in  the  other  actions. 

Thb  plaintiff  had  commenced  two  actions,  one  against  the  drawer,  another 
against  the  acceptor,  of  a  bill  of  exchange  for  250/.  The  same  persons  became 
bail  for  both  the  defendants,  and  they  justified  by  affidavit ;  in  the  affidavit 
made  in  each  action,  they  swore  they  were  worth  500/.,  after  payment  of  all  their 
just  debts.  Bhsset,  Seijt,  objected  to  their  justification,  upon  the  ground  that 
the  sum  was  insufficient,  the  double  of  the  aggregate  amount  of  the  sums  sworn 
to  in  the  two  actions,  being  1000/.,  and  his  client  conceived  that  both  the  affi 
davits  spoke  simultaneously,  and  referred  to  one  and  the  same  sum  of  500/.  only, 
and  to  one  and  the  same  amount  of  the  debts  of  the  bail.  He  cited  Field  v. 
WainHnight^  3  Bos.  &  Pull.  31),  where  the  same  persons  becoming  bail  in  four 
^tvye^  action<<,  *the  court  required  them  in  each  of  the  actions  to  swear  to  the 
J  possession  of  property  to  the  amount  of  double  the  aggregate  of  the  sums 
sworn  to  in  the  four  actions,  that  is,  eight  times  the  single  debt. 

Vaughan^  Serjt.,  who  had  moved  that  the  bail  might  justify,  answered,  first, 
tliat  the  objection  came  too  late,  for  that  it  ought  to  have  been  made  at  the  time 
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of  swearing  the  affidavit  Secondly,  that  two  affidavits  cannot  be  made  simul- 
taneously, but  must  necessarily  be  sworn  successively ;  and  that  each  affidavit 
speaks  of  the  property  that  the  bail  possessed,  and  of  the  debts  and  engagements 
that  they  were  liable  to,  at  the  moment  when  they  swore  that  affidavit  The 
objection  supposed,  either  that  the  affidaviu  were  untrue,  of  which  there  was  do 
evidence,  or  that  it  was  legally  or  physically  impossible  that  a  person  who  at  any 
time  swore  he  was  worth  5()()/.  should  possess  500/.  more,  of  which  he  made  no 
mention.  But  bail,  in  their  justification,  were  not  required  to  swear  that  the 
sum  named  was  the  utmost  extent  of  their  property,  and  that  they  had  no  more, 
but  only  to  swear  to  their  possession  of  such  a  sura  as  would  satisfy  the  eii- 
gency  of  the  occasion;  nor  was  it  required  that  they  should  specify  the  amount 
of  their  own  debts  and  encumbrances.  If  these  principles  were  attended  to,  the 
whole  matter  became  clear,  and  the  affidavits  were  sufficient  When  the  bail 
swore  the  affidavit  in  the  first  action,  there  was  no  reason  why  they  might  nut, 
as  they  swore,  be  each  worth  500/.,  after  payment  of  all  their  just  debts;  and 
if  so,  that  affidavit  was  sufficient  in  the  first  action.  When  they  swore  the 
second  affidavit,  their  debts  would  certainly  be  500^  greater  than  they  were  a 
short  time  before,  because  they  had  increased  them  by  the  amount  of  their 
liability  for  50011  in  the  first  action;  it  was  nevertheless  not  legally  •or  r^Afw, 
physically  impossible,  nor  wholly  incredible,  that  they  might  still  have  ^ 
500/.  leA,  over  and  above  what  would  suffice  to  discharge  their  debts  so  aug- 
mented. The  plaintiff  therefore  had  all  that  he  was  entitled  to,  for  the  bail 
thus  swore  to  a  separate  and  distinct  unincumbered  fund  of  500/.  to  satisfy  their 
liability  in  each  action,  exdusive  of  the  like  fund  of  500/.  sworn  to  in  respect 
of  the  other  action.  It  was  impossible  that  in  Fidd  v.  Wainwrigki,  the  court 
could  have  understood  the  nature  of  the  application. 

BtjRROuoH,  J.  If  a  man  justifies  bail  by  affidavit,  on  two  successive  days,  in 
two  several  actions,  it  never  was  yet  seen  tliat  the  latter  affidavit  particularized 
his  liability  on  the  former  action,  more  than  any  other  of  the  debts  of  the  bail. 
This  affidavit  is  in  the  usual  form. 

The  Onart  allowed  the  justification. 


•AUSTEN  V.  HOWARD.(fl)  [♦327 

[1  Moore  68,  S.  C] 

Umbie  that  if  a  aheriff  take  a  repleyin-bond  inith  one  surety,  and  after  jadgment  in  MpIeTin  for 
a  return,  the  return  fail  to  be  made,  wbeteon  the  part^  distraining  recoyers  in  an  actios 
against  the  sheriff  for  taking  insufficient  pledges,  the  shenff  cannot  recover  against  the  liogle 
surety  more  than  a  moiety  of  the  sum  composed  of  the  rent  which  the  party  distraining  estsb- 
lishes  in  the  repleyin-suit  to  be  dne,  and  the  costs,  of  that  repleTtn-snit. 

Whether  a  bond  uken  by  the  sheriff  npon  making  replevin,  bat  not  in  all  poiuta  eonformable  to 
the  directions  of  the  statute  1 1  6.  3,  c,  19,  be  assignable,  qwtre. 

The  plaintiflf  declared  in  debt  on  bond  made  by  the  defendant  to  the  plaintiff, 
sheriff  of  Surry,  in  500/.,  which,  on  oyer,  purported  lo  be  entered  into  by  C. 
Bromley,  the  defendant  Howard,  and  H.  Brown,  to  H.  E.  Austen,  the  plaintiff, 
sheriff  of  Surry,  and  for  payment  it  was  expressed  that  they  boand  themselres, 
and  every  of  them  by  himself,  for  the  whole,  and  the  heirs,  executors  and  admin- 
istrators of  them  and  every  of  them,  s^ealed  with  their  seals.  The  condition, 
upon  oyer,  was,  that  if  G.  Bromley  sh'iuld  appear,  at  the  next  county  court,  and 
prosecute  his  action  with  effect  against  W.  Stanton,  for  taking  and  unjustly 
detaining  his  ^oods  and  chattels,  therein  enumerated,  and  should  also  make 
return  thereof,  if  return  thereof  should  be  adjudged,  and  also  should  effectually 
save  and  keep  harmless  and  indemnified  the  plaintiff,  his  deputies,  bailiffs,  and 
ministers,  and  every  of  them,  for,  touching,  and  concerning  the  replevying  and 
delivery  of  the  said  goods;  and  also  of,  from,  and  against  all  actions,  suits, 
(s)  See  AutUn  t.  Boiward^  ant»,  vii.  t8. 
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damages,  losBea,  coaia,  and  charges,  that  might  arise  or  happen  to  him,  them,  or 
any  of  them,  in  consequence  or  by  means  thereof,  then  that  obligation  to  be 
void.  The  defendant  pleaded,  that  W.  Stanton  had  distrained  the  goods  therein 
mentioned,  for  rent  alleged  to  be  due  from  S.  C.  Bromley  to  Stanton,  and  the 
plaintiff,  being  sheriff,  on  complaint  by  Bromley,  caused  deliverance  to  be  made 
to  Bromley  of  the  goods  so  distrained,  and  on  that  occasion  Bromley,  and  the 
defendant  as  bis  surety  in  that  behalf,  made  and  executed  the  said  bond,  but 
4^Mg%  that  the  bond  was  executed  by  the  'defendant,  and  Bromley  only,  and 
-I  not  by  H.  Brown  therein  mentioned,  or  by  any  other  person.  To  this 
plea  there  was  a  demurrer,  and  joinder ;  and  judgment,  after  argument,  was 
given  for  the  plaintiff,  and  the  plaintiff,  pursuant  to  the  statute,  assigned  the  fol- 
lowing breaches.  That  the  plaint  in  the  condition  mentioned,  afterwards  was 
duly  removed  at  the  instance  of  Stanton  from  the  sheriff's  court  into  this  court, 
by  writ  of  reeardari  facias  loqudam,  and  that  in  Michaelmas  term,  63  O.  8,  it 
was  adjudged,  that  Bromley  should  take  nothing  by  his  plaint,  and  that  Stanton 
should  go  thereof  without  day,  and  have  restitution  of  the  com,  goods,  and 
chattels.  That  Stanton  sued  out  of  this  court  his  writ  pro  reiamo  kabendo,  upon 
which  the  sheriff  returned  an  eloignment  by  Bromley,  of  which  premises  Brom- 
ley had  notice,  and  was  requested  by  the  plaintiff  to  make  a  return  of  the  com, 
&c.,  according  to  the  condition  of  the  bond :  but  that  Bromley  did  not  make  a 
return  thereof;  that,  in  consequence,  Stanton,  in  Michaelmas  term,  53  G.  3, 
impleaded  the  plaintiff  in  this  court  in  a  plea  of  trespass  on  the  case,  and  in 
Hilary  term,  in  the  same  year,  Stanton,  by  judgment,  recovered  against  the 
plaintiff  405/.  lis.  for  his  damages  and  costs,  by  reason  of  which  premises,  and 
in  order  to  prevent  himself  ftom  being  taken  in  execution  for  those  damages, 
the  plaintiff  was  not  only  forced  to  pay,  and  afterwards  did  pay  Stanton  405/. 
lis.,  but  divers  other  sums  of  money,  to  wit,  300/.  about  his  defence,  and  by 
reason  of  the  several  last  mentioned  premises,  the  plaintiff  had  been  and  was 
damnific  to  the  amount  of  iOOO/.  The  plaintiff  further  suggested,  that  Bromley 
did  not,  although  requested,  make  return  of  the  corn,  dtc,  but  therein  made 
default,  by  reaaon  whereof  the  plaintiff  had  been  obliged  to  pay  Stanton  5001 ; 
and  also  to  expend  other  300/.,  and  was  thereby  damnified  to  that  amount  He 
*32Q1  ^y  ^^E8^^»  ^^^  ^^  ^^^  plaint  was  *duly  removed  at  the  instance 
J  of  Stanton  into  this  court  by  writ  of  reeardari  facias  loguelam,  and  that 
in  Micha<dmas  term,  53  G.  3,  it  was  adjudged  that  Stanton  should  have  restitu- 
tion of  the  said  com,  &c  That  on  17th  June,  in  53d  G.  3,  Stanton  sued  out 
a  writ  pro  ntormo  kabendo,  and  the  then  sheriff  returned  an  eloignment  by 
Bromley,  of  which  premises  Bromley  had  notice,  and  was  requested  by  the 
plaintiff  to  make  a  return  of  the  com,  dtc,  according  to  the  condition,  but  that 
Bromley  did  not  make  a  return  of  the  com,  by  reason  whereof  the  plaintiff 
afterwards  was  obliged  to  pay  to  Stanton  6001,  and  also  incurred  500/.  costs. 
Thb  case  was  tried  before  Gibb:*,  C.  J.,  at  the  sittings  after  Michaelmas  term> 
1816,  and  the  jury  assessed  the  plaintiff's  damages  at  439/.  Is.  lid,  subject  to 
the  opinion  of  the  court  upon  a  case,  which,  in  substance,  was,  that  Bromley, 
being  tenant  to  the  bailiflb  and  freemen  of  Kingston,  of  certain  lands,  in  respect 
of  which  311/.  lOs.  rent  was  in  arrear,  they,  by  Stanton  their  bailiff,  distrained 
the  growing  crops  upon  the  lands,  whereupon  Bromley  levied  his  plaint  upon 
the  plainti^  then  being  sheriff  of  Surry,  who  took  from  him  and  the  defendant 
this  bond  for  500/.,  being  double  the  value  of  the  goods  distrained.  The  suit  in 
the  sheriff's  court  was  removed  into  this  court  by  a  writ  of  rtcordari  facias 
^jOfudam,  and  judgment  was  given  in  that  suit  against  Bromley,  and  that  the 
3om,  &c.  (of  which  the  growing  crops  consisted)  should  be  returned  to  Stanton, 
who  thereupon  sued  out  a  writ  pro  retomo  htdfendo,  to  which  the  then  sheriff 
returned  that  the  goods  had  been  eloigned  by  Bromley ;  that  the  latter  was  called 
upon  to  return  the  same,  but  refused.  Stanton  then  brought  his  action  in  the 
CV>mmon  Pleas  against  the  present  plaintiff,  and  in  his  declaration  therein,  sUted 
VOL.  u.  49  3  K 
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that  he  had,  as  bailifT  of  the  bailifik  and  freemen  of  the  towo  of  KingstoiiHipoiip 
Thames,  distrained  in  certain  doses  the  growing  crops  *for  llCU.  5s. ^  i-com 
and  in  certain  other  closes  for  lOlil  5s,,  due  from  Bromley  to  the  nid  ^ 
bailiffs  and  freemen,  for  rent  of  certain  closes,  which  Bromley  then  held  of  the 
said  bailiffi  and  freemen,  by  demise  thereof  theretofore  to  him  by  them  made, 
rendering  rent  for  the  same :  and  according  to  law  detained  the  said  growing 
crops  until  the  plaintiff,  then  being  sheriflf^  upon  the  complaint  of  Bromley, 
under  colour  of  bis  office  of  sheriff,  caused  the  corn,  dtc.  to  be  replevied  and 
delivered  to  Bromley,  who  at  the  next  county  court  held  at  G.  before  J.  C,  &c., 
then  suitors  of  tlie  said  court,  levied  his  plaint  against  the  then  plaintiff  for  the 
taking,  dLc.  his  goods,  which  plaint  afterwards  by  the  king's  writ  to  the  late 
sheriff  was  recorded  in  this  court  by  the  then  defendant  Austen,  then  being 
sheriff,  who  returned  on  that  writ  the  record  of  the  plaint,  to  wit  that  at  the 
county  court  holden,  d&c,  Bromley  had  complained  of  the  then  plaintiff  Stanton, 
of  a  plea  of  taking  and  unjustly  detaining  tlie  said  goods,  and  had  found  pledges, 
as  well  for  prosecuting,  as  for  returning  them,  if  ^return  thereof  should  be 
adjudged  by  law,  to  wit,  the  defendant  Howard  and*  H.  Brown,  as  by  the  writ 
And  return  appeared.  Aiid  thereupon  Bromley  afterwards,  in  Michaelmas  term, 
61  G. ;),  in  this  court,  impleaded  the  then  plaintiff  Stanton  in  the  s^id  plea,  for 
that  he  in  certain  closes  took  and  unjustly  detained  the  corn,  6lc  of  Bromlej. 
And  thereupon  the  then  plaintiff  Stanton,  as  bailiff  of  the  bailifis  and  freemen 
of  Kingston,  made  conusance  upon  the  holding  by  Bromley  of  the  closes  ia 
which,  &c.  for  one  year  and  three  quarters,  as  tenants  thereof  to  the  said  bailift 
and  freemen,  by  virtue  of  two  several  demises  thereof  to  him,  under  63/.  rent, 
and  58/,  rent,  payable  quarterly,  for  110.  55.  and  101/.  IO5.  rent  theo  due  frooi 
Bromley  to  the  said  bailif&  and  freemen.  And  that  afterwards,  in  Michaelmas 
term  52  G.  3,  it  was  considered  by  this  court  that  ^Bromley  should  take  r*o4f 
nothing  by  his  writ,  &c.,  and  that  the  said  then  plaintiff  Stanton  should  ^ 
go  theriiof,  d&c,  and  have  a  return  of  the  corn,  dLc.,  and  thereupon  the  then 
pJainti(f  Stanton  freely  there  in  court  remitted  to  Bromley  the  damages,  d&c, 
and  it  was  further  considered  that  the  then  plaintiff  Stanton  should  recover 
against  Bromley  72/.  \5i,  for  his  costs  of  increase,  as  by  the  record  appeared, 
and  thereupon  the  then  plaintiff  Stanton  afterwards  sued  out  of  this  court  a  writ 
pro  retwrno  habendo,  to  which  the  then  sheriff  returned  /in  eloignment  by  Brom^ 
ley ;  that  the  then  defendant  Austen,  being  such  late  sheriff,  not  regarding  the 
statute,  nor  the  duty  of  his  office,  and  devising  and  fraudulently  intending  to 
deceive  and  defraud  the  then  plaintiff  Stanton,  and  to  deprive  him  of  his  dis- 
tress and  all  benefit  thereof,  did  not  at  or  before  the  replevying  and  the  making 
deliverance  of  the  said  corn,  &c.  so  distrained  to  Bromley,  take  in  the  name  of 
Austen  the  then  sheriff  from  Bromley  and  two  responsible  persons  as  sureties,  a 
bond  in  double  the  value  of  the  com  so  distrained,  such  value  being  ascertained 
by  the  oath  of  one  or  more  witness  or  witnesses,  not  interested  in  the  same  corn, 
•&c.  or  the  distress,  and  conditioned  for  the  prosecuting  of  the  suit  in  replevin 
with  effect,  and  without  delay,  and  for  duly  returning  the  corn,  d&c  so  distrained, 
in  case  a  return  should  be  awarded,  which  he  ought  to  have  done  according  to 
Ihe  statute,  but,  on  the  contrary,  wholly  neglected  so  to  do ;  and  the  then  plain- 
tiff Stanton  averred  that  the  corn,  &c.  had  not  been  returned  to  him  according 
to  the  effect  of  that  writ,  nor  to  the  said  bailiffs  and  freemen ;  nor  had  the  rents, 
for  which  the  distress  was  so  made,  been  paid ;  nor  had  the  judffmt.nt  been  satis*- 
Red ;  nor  had  Bromley  the  defendant,  Howard,  H.  Brown,  or  the  then  defendant 
Austen,  or  any  other  person  whosoever,  answered  for,  or  paid  to  ihe  then  plain- 


tiff Stanton,  as  bailiff,  or  to  the  said  ^bailiffs  and  freemen,  ihe  value  of 
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the  corn,  d&c.  so  distrained,  by  reason  of  which  premises  tlie  then  plain- 
tiff Stanton  was  wholly  deprived  of  the  com,  d&c.  and  of  the  wh%ile  beneBt  of 
the  distress  and  judgment.  A  second  count  was  the  same  as  the  first,  excqit 
that  the  breach  of  duty  imputed  to  the  sheriff  was,  that  he  did  not,  before  and 
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at  the  time  of  replevying  and  delivering  of  the  goods  to  Bromley,  take  from  him 
pledges  sufficient  as  well  for  the  corn,  6lc  being  retarned,  if  a  return  thereof 
should  be  adjudged  by  law,  as  for  the  prosecuting  of  his  plaint,  which  he,  as  such 
late  sberiflT  ought  to  have  done  according  to  the  statute,  and  that  tiie  defendant 
Howard,  and  H.  Brown  above  mentioned  to  have  been  returned  by  Bromley  as 
pledges,  were  not  sufficierK  or  responsible  persons  to  answer  for  the  return  of 
the  goods,  nor  the  value  thereof.  The  damage  alleged  to  result  from  this  breach 
of  duty  in  the  sheriff,  was  the  same  as  in  fhe  first  count.  The  third  count  was 
like  the  others,  except  in  the  charge  of  the  breach  of  duty,  the  then  plaintiff 
Stanton  therein  alleged,  that  the  sheriff  did  not  take  from  Bromley,  and  two 
responsible  persons,  as  sureties,  a  bond  for  double  the  value  of  the  goods  dis> 
trained,  conditioned  for  prosecuting  the  replevin  suit  with  effect,  and  for  return- 
ing the  goods  in  case  a  return  were  adjudged ;  and  the  damage  resulting  from 
this  breach  of  duty  was  tiie  same  as  in  the  two  first  counts.  Issue  was  joined, 
and  the  cause  was  tried  before  Mansfield,  C.  J.,  when  the  jury  found  a  verdict 
for  the  plaintiff,  for  284/.  IO5.  damages,  and  the  plaintiff  Stanton  further  recov- 
ered 121/1  Is.  costs;  and  the  sum  of  405/.  I  L«.,  being  the  amount  of  those  several 
sums,  was  in  fact  paid  by  the  present  plaintiff  to  Stanton.  The  several  sums  of 
no/.  5s.  Ocf.,  and  101/.  IO5.  0</.,  for  which  the  distress  was  originally  made,  and 
the  sum  of  72/.  I5x.  Orf.,  amount  to  284/.  lOs.  0(/.,  the  sum  for  which  the  jury  gave 
«o.^1  their  verdict.  The  present  'plaintiff,  in  defending  that  action,  was  put  to 
J  the  further  eicpense  of  23/.  IO5.  0«/.,  which  sum,  together  with  the  405/. 
1  Is.  OcL,  made  the  sum  of  439/.  1 5.  I  Id,,  the  sum  which  the  plaintiff  in  the  present 
action  sought  to  recover ;  the  defendant  contended,  that  inasmuch  as  the  sheriff 
became  liable  for  these  several  sums  in  consequence  of  his  own  breach  of  duty,  he 
had  no  claim  against  the  present  defendant.  The  plaintiff,  on  the  other  hand, 
contended,  that  though  the  action  was  in  form  against  the  sheriff,  for  a  breach  of 
his  duty,  yet  that  Stanton  was  damnified  only  by  the  goods  not  being  returned, 
pursuant  to  the  condition  of  the  bond.  The  question  for  the  opinion  of  the 
court  was,  first,  whether  the  plaintiff  was  entitled  to  recover  any  thing  more  than 
nominal  damages ;  and  secondly,  if  so,  whether  he  could  recover  the  whole  439/. 
U.  1 U.,  or  what  part  thereof 

Lens,  Seijt.,  for  the  plaintiff,  contended,  that  although  the  sheriff  had  in  fact 
failed  in  his  duty,  by  taking  only  one  surety  instead  of  two,(a)  yet,  that  if  the 
return  had  been  made,  no  damage  would  have  been  thereby  occasioned  to  the 
landlord,  and  the  sheriff's  failure  in  duty  would  have  been  injuria  absque  damno. 
It  was  the  defendant's  omission  to  make  return,  therefore,  which  occasioned  all 
the  ill  consequences  to  the  sheriff,  and  he  was  entitled  to  recover  the  whole 
439/.  Is,  lid. ;  but  if  not,  yet  at  all  events  he  was  entitled  to  recover  the  284/. 
lOs.  Od, ;  for  to  that  extent  Stanton  recovered  in  the  replevin  suit,  for  rent  and 
costs,  and  if  the  sheriff  had  roost  strictly  observed  his  duty,  and  taken  a  bond 
with  two  sureties,  yet  the  bond  being  several  as  well  as  joint,  the  present 
defendant  would,  without  a  doubt,  have  been  liable  to  that  extent  to  the  land- 
nooj-i  ^^^  *upon  an  assignment  of  his  bond ;  and  although  he  might  have 
^  had  contribution  from  Brown  afterwards,  that  does  not  diminish  his 
present  liability.  The  court  have  decided  that  the  bond  is  valid  as  between  the 
defendant  and  the  sheriff,  although  by  the  omission  to  take  two  sureties,  titc 
defendant  has  no  one  to  whom  he  may  rfsort  for  contribution :  and  ti.c  sheriff 
is  entitled  to  recover  against  the  one  surety,  just  so  much  as  the  party  distrain- 
ing could  in  his  action  against  the  sheriff  for  taking  insufficient  pledges,  recover 
by  reason  of  his  having  lost  his  return.  The  one  surety  who  executes  the  bond 
is  as  much  a  party  to  the  laches,  as  the  other :  he  ought  to  have  refused  to 
execute,  till  the  other  came  to  execute  with  him. 

Best,  Serjt,  contri.     It  is  admitted  to  the  defendant,  that  the  121/.  costs  of 
the  action  for  taking  insufficient  pledges,  and  the  23/.  extra  costs  of  the  sheriff's 

(a)  See  ant^,  rii.  28. 
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defence,  are  not  to  be  recovered.  As  to  the  284/.  lOs.  the  statute  II  6.  % 
c.  19,  has  directed  the  sherifi'  what  be  was  to  do;  and  it  was  the  sheriff's 
bounden  duty,  not  to  deliver  the  goods  distrained,  till  the  bond  was  executed 
by  two  sureties,  and  he  cannot  recover  against  the  defendant  for  a  loss  occa- 
sioned by  his  own  irregularity.  It  must  now  be  admitted,  that  by  not  delivering 
the  bond  as  an  escrow  until  the  other  surety  should  execute,  the  defendant  is 
bound  by  that  as  his  bond ;  but  it  b  great  injustice  that  the  sheriff  should,  after 
his  misconduct,  recover  against  the  defendant  284/.  lOs.,  when,  if  the  sheriff 
had  done  his  duty,  the  defendant  could  have  recovered  a  moiety  of  that  sum  bj 
way  of  coatribation.  Therefore  the  plaintiff  can,  at  the  utmost,  recover  oolj 
142/.  5s.  the  moiety.  But  further,  the  defendant  is  liable  only  to  nominal 
damages.  This  is  an  action  only  for  damages.  If  the  sheriff  had  assigned  the 
bond,  the  defendant  would  have  had  a  go<^  answer,  that  the  bond,  not  beiog 
made  according  to  the  statute,  was  *not  assignable,  and  the  sheriff  can-  n^r^ 
not,  by  retaining  the  bond,  better  his  situation.  Blackcti  v.  Criuap^  ^ 
Lord  Raym.  278.  The  bond  was  good  before  the  statute  11  G.  d,  c.  19.  All 
this  argument  on  nominal  damages  is  open  to  the  defendant  That  was  an 
action  standing  on  the  old  statute  of  Westminster. 

Tht  Court  proposed  a  compromise,  by  the  defendant  paying  142/.  55.,  being 
one  moiety  of  the  284/.  10s.  which  the  sheriff  would  be  entitled  to  recover,  if 
he  had  taken  a  bond  with  two  sureties  instead  of  one,  in  which  case  each  surety 
would  have  been  liable  to  one-half. 

Dallas,  J.  It  cannot  be  argued  that  the  one  surety  is  liable  for  the  neglect 
of  the  sheriff  in  not  taking  two  sureties  instead  of  one ;  the  sole  surety  already 
suffers  enough  in  not  having  contribution.  The  sheriff  undoubtedly  ought  to 
have  taken  a  bond  with  two  sureties,  in  which  case  each  surety  would  have 
been  liable  to  one  moiety.  The  terms  suggested  attain  tlie  justice  of  the  case 
beyond  all  question. 

BuRRoi/oH,  J.  It  is  not  to  be  assumed  that  the  court  have  decided  that  the 
sole  surety  was  absolutely  bound  by  this  bond.  They  decided  that  he  was  bound 
by  it,  as  it  is  here  pleaded,  but  he  did  not  plead  it. properly.  If  he  had  pleaded 
that  he  delivered  the  bond  as  an  escrow,  uniil  it  should  be  delivered  by  the  other 
surety,  I  Tery  much  doubt  whether  he  would  not  have  succeeded. 

The  parties  agreed  to  compromise  on  the  terms  proposed  by  the  court(a) 

(a)  It  woi  not  adverted  to  in  the  ailment,  bow  the  case  might  be  afiected  by  the  remedy  over 
which  the  aingle  aarety  had  against  his  principal ;  for  since  the  sheriff's  neglect  of  duty  in  not 
taking  two  sureties  to  the  *bond,  (taking  it  to  be  delivered  as  a  bond,  and  not  as  an 
escrow,)  was  held  not  to  avoid  the  bond  In  toto,  it  seoms  that  the  effect  of  that  neglect  1**336 
should  be  only  to  circumscribe  the  liability  of  the  one  surety  within  the  same  limits  as 
those  up  to  which  he  would  hive  been  liable  if  two  sureties  had  been  duly  taken.  But  whether  there 
were  one  surety  or  two  in  the  replevin  bond,  the  one  has,  not  less  than  the  two  would  have,  an 
action  against  Uie  principal  for  money  paid ;  and  as  it  only  appears  in  the  case,  that  the  princio 
pal  failed  to  make  return,  not  that  be  was  insolvent,  or  unable  to  pay,  non  eoiuiat  that  if  the 
plaintiff  had  recovered  judgment  for  the  whole,  and  the  defendant,  the  sole  surety,  bad  paid  it, 
the  latter  miffht  not  have  recouped  himself  in  the  whole  b^  his  action  against  the  principal ;  ^^ 
if  there  had  been  two  sureties,  the  obligation  of  each  being  to  pay  the  whole,  it  is  clear  that 
the  sheriff  might  have  recovered  the  whole  flrom  him  whom  he  should  select  as  the  best  pay- 
master, and  have  left  him  to  recoup  himself  by  a  contribution  from  his  co-surety,  or  an  entire 
payment  from  his  principal,  as  he  might  be  advised.  It  could  not  be  known  that  the  principal 
would  fiiil  in  the  whole,  or  in  any,  or  what  part,  to  indemnify  the  surety,  till  after  the  surety 
should  have  been  so  damnified,  and  should  have  sued  the  principal,  and  got  iodgment  on  bis 
right  to  an  indemnity,  and  found  no  fruit  of  it ;  which  fact,  thererore,  as  it  could  not  be  known 
at  the  time  when  the  sheriff  sued  him  on  his  bond,  so  it  could  form  no  ingredient  in  calculating 
the  measure  of  the  damages  which  the  sheriff  was  to  recover ;  the  question  therefore  was,  seeing 
that  if  the  sheriff  had  duly  taken  two  sureties,  the  one  would  have  had  his  two-fold  remedy, 
▼is.  over  against  his  principal  for  the  entirety,  and  against  his  co-surety  for  a  moiety,  whether 
the  depriving  the  single  surety  of  the  latter  resort,  should  discharge  him  from  his  hability  for 
that  moiety,  notwithstanding  that  by  the  terms  of  his  condition  he  had  bound  himself  to  pay  it, 
and  notwithstanding  that  he  had  a  resort  for  it  to  his  principal,  whereby  for  ought  that  appeaii, 
he  might  have  ftilly  recouped  him8elf.(6) 

(6)  [See  17  Mass.  Rep.  691,  Btan  v.  Parktr  et  at:^ 
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[1  Moore  76,  8.  C] 

Though  a  witDetc,  labpfleiwod  by  both  parties,  obtain  from  each,  without  the  knowledge  of  the 
other,  full  payment  for  his  ezpenaea  and  loss  of  time,  the  party  ■ucceeding  is  entitled  to  have 
his  payment  to  the  witness  allowed  him  in  his  taxed  coats  of  suit. 

And  that  although  he  made  his  payment  after  the  witness  had  been  already  paid  by  the  other 
party. 

In  this  case,  which  was  an  action  against  the  defendant  for  not  loading  a  sui^ 
ficient  cargo,  tried  at  Guildhall  before  Burrouoh,  J.,  two  witnesses  named 
Hurry  and  Comyn,  had  been  subpcenaed  by  both  parties  to  come  from  Liverpool 
to  London,  to  ffive  evidence  upon  the  trial.  Before  they  quitted  Liverpool, 
Comyn  received  from  the  plaintiff's  attorney  a  remittance  of  lOiL,  and  on  their 
arrival  in  town,  the  plaintiff's  attorney  paid  to  Comyn  15/.  more,  and  to  Hurry 
2SL  They  did  not  then  communicate  to  him,  nor  did  he  know,  that  they  were 
subposaaed  on  the  behalf  of  the  defendant,  who  before  the  first  application  to 
them  on  the  part  of  the  plaintiff,  had  also  paid  them  in  Liverpool  271  each,  for 
their  attendance  and  loss  of  time,  and  of  which  he  before  the  trial  apprised  the 
plaintiff's  attorney,  with  intent  that  the  latter  might  regulate  his  payments  to 
them  accordingly.  The  plaintiff  succeeded,  and  the  prothonotary  had  refused 
to  allow  the  plaintiff  in  his  costs  the  sum  he  had  paid  to  these  witnesses,  upon 
the  defendant's  objection,  that  he  had  himself  already  paid  the  witnesses,  for  so 
attending. 

Skqtkerd,  Solicitor-General,  now  moved,  that  the  prothonotary  might  review 
his  taxation.  The  witnesses  were  not  bound  to  quit  Liverpool  to  piomote  the 
plaintiff's  suit  till  he  had  paid  them  what  was  necessary,  and  now  that  he  haa 
succeeded,  he  has  a  right  to  have  it  allowed  in  costs. 

Lens,  Serjt,  showed  cause  in  the  first  instance,  and  admitted,  that  the  plain- 
tiff's payments  to  the  witness  had  all  been  regular;  but  he  insisted  that  after 
*33d1  ^^^^  defendant  had  brought  these,  who  were  material  and  necessary  wit- 

^  -1  nesses  for  him,  and  had  previously  furnished  them  with  the  means  of 
coming  to  town,  it  was  a  gross  imposition  practised  by  them  on  the  plaintiff's 
attorney,  to  obtain  a  further  payment,  and  he  must  submit  to  suffer  by  the  firaud 
be  had  sustained.  The  plaintiff  had  a  good  cause  of  action  to  recover  the 
money  back  from  the  witnesses ;  the  defendant  had  no  such  cause  of  action,  for 
he  had  first  subpoenaed  them. 

Dallas  and  Park,  Js.  We  cannot  decide  upon  that  ground  against  the  plain- 
tiff: we  are  not  bound  now  to  decide  whether  the  plaintiff  can  recover  back  hia 
money  or  not,  but  the  plaintiff  has  properly  paid  the  money ;  we  cannot  see  that 
each  party,  before  he  causes  a  witness  to  be  served  with  a  subpcgnd,  is  bound 
to  inquire  of  the  other  party's  attorney  whether  he  also  has  subpcenaed  him 

BoBROuoB,  J.  I  do  not  see  that  any  imposition  has  been  practised.  Upon  a 
mbpand^  a  witness  has  a  right  to  have  his  expenses :  their  having  been  paid 
twice  does  not  a£fect  the  question.  I  do  not  know  that  the  plaintiff  has  any 
cause  of  action  against  the  witness. 

Rule  absolute  for  the  prothonotary  to  allow  these  ooat8.(a) 

M  See  Crcimficn  ▼.  fittf fan,  antft,  iii.  990,  aeo. 
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A.,  an  acceptor  o^  a  bill  payable  at  his  London  bankers',  remitted  them  funds  to  pay  it,  or  take 
It  up  if  OTerdoe ;  which  last  being  the  case,  the  bankers  who  were  bankers  in  London,  called 
on  Uie  holder*,  intending  to  take  it  up ;  but  finding  the  bill  was  sent  back  to  Ireland  as  dis- 
honoured, they  remitted  the  money  back  to  the  acceptor,  and,  npon  a  subsequent  preseBU 
ment  of  the  bill,  refused  payment:  Held,  that  this  was  not  such  a  specific  appropriation  of 
the  money,  as  to  render  tne  bankers  liable  to  the  holder  for  the  amount  remittea. 

This  was  an  action  for  monej  had  and  received,  which,  as  it  appeared  upon 
the  trial  had  at  Gaildhall,  at  the  sittings  afler  Michaelmas  term,  1817,  before 
GiBBs,  C.  J.,  was  brought  under  the  following  circumstances.  M.  Codd  had 
drawn  a  bill  at  Drogheda,  in  Ireland,  for  200/.  payable  to  his  own  order,  on 
Richards  and  Co.  in  Liverpool,  who  accepted  it,  payable  at  the  defendants' ;  the 
drawer  endorsed  it  to  Balfour,  who  endorsed  and  remitted  it  hither  to  his  agents 
the,  plaintiff,  that  they  might  receive  the  money.  On  the  day  on  which  the  bill 
became  due,  it  was  presented  for  payment  to  the  defendants,  who  refused  pay- 
ment for  want  of  advices ;  on  the  same  day  they  received  a  remittance  of  200/. 
from  Aspinalls  of  Liverpool,  with  advice  of  the  bill,  and  a  request,  "  should  it 
have  appeared,  and  been  refused  for  want  of  advice,  to  take  it  up."  The  defend- 
ants accordingly  applied,  on  the  next  day  but  one,  to  the  plaintifl&,  to  take  it  up, 
but  the  plainti&  were  not  then  in  possession  of  the  bill,  having  returned  it  to 
Ireland  as  dishonoured ;  and  Aspinalls,  upon  being  apprized  of  this  fact,  recalled 
the  money ;  af\er  which  the  plaintiffs  having  again  obtained  the  bill,  and 
demanded  payment,  it  was  refused.  For  the  plainliiT  it  was  contended,  that 
there  had  been  a  specific  appropriation  made  of  this  money  to  the  payment  of 
the  bill,  after  which  the  defendants  were  trustees  for  the  plainiiffs,  and  were 
bound  to  retain  the  money,  and  apply  it  to  that  purpose ;  and  De  BemaUs  v. 
Fufhr^  14  East,  590,  note,  S.  C.  2  Campb.  426,  was  cited,  where  it  was  held, 
that  an  action  for  money  had  and  received  might  *be  maintained  against  r«o4o 
bankers  with  whom  money  was  deposited  to  take  up  a  bill,  and  who  had  ^ 
never  even  accepted  it  upon  that  trust,  but  had  tortiously  applied  it  to  discharge 
a  debt  of  the  deponent  to  themselves.     A  verdict  passed  for  the  defendantsw 

VaugKan^  Serjt,  in  this  term  had  obtained  a  rule  nisi  to  set  aside  this  verdict, 
and  have  a  new  trial,  when  the  court  cited  \VUHam$  v.  Everett,  14  East,  582, 
against  him. 

Tke  Courts  stopping  Lens,  Serjt,  who  would  have  shown  cause,  now  called  on 
Vaughnn  to  support  his  rule.  He  urged  the  circumstance,  that  the  plaintiffk 
had  called  to  take  up  the  bill,  as  conclusive  evidence  by  their  own  act  of  a  specific 
appropriation,  which,  though  they  need  not  have  assented  to  in  the  first  instance, 
they  could  not,  according  to  De  Bemaies  v.  Fuller,  afterwards  repudiate. 

Dallas  J.  There  is  nothing  in  the  case :  for  when  the  plaintiffs  called  npon 
the  defendants  with  the  money  they  did  not  know  the  bill  was  jgone  back.  There 
was  nothing  to  restrain  the  right  of  the  acceptors  who  made  the  remittance,  or 
of  the  defendants,  to  make  any  new  appropriation  of  the  money  as  they  thought 
fit,  finding  on  application  at  the  counting-house  of  the  plaintifb,  in  order  to  take 
up  the  bill,  that  the  bill  was  gone  back  to  Ireland ;  and  there  was  no  promise  of 
undertaking,  express  or  implied,  to  hold  the  remittance  for  the  plaintiiis'  use. 

Rule  discharged.(a) 

(0)  [gee  16  Maat.  Rep.  341,  QroxU  d  ai.  t.  Shaw.] 
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Where  certain  fkruu  had  been  enjoyed  hj  the  tenapt  in  tail  and  hia  ancestors  berond  memory 
as  tithe-free,  but  no  le^l  reason  for  their  discharge  was  known,  to  account  for  ue  enjoyment 
the  court  permitted  a  recoTery  to  be  amended  by  insertion  of  the  tithes. 

Bu)89ET,  Seijt,  moved  to  amend  a  recovery,  by  inserting  ail  and  all  manner 
of  tithes  arising  out  of  four  farms  called  Chipley  Abbey  farm,  Easty  Lodge  farm, 
Broxted  Lodge  farm,  and  the  Great  Lodge  farm,  in  the  parishes  of  Hundon  and 
Chipley,  in  the  county  of  Suffolk,  upon  affidavit  that  Mr.  Vernon  at  the  time  of 
suffering  the  recovery  was  seised  in  tee-tail  of  those  farms,  amongst  other  manors, 
farms,  lands,  and  hereditaments,  and  also  of  all  manner  of  tithes,  if  any,  yearly 
arising,  growing,  or  renewing  from  and  out  of  those  four  farms,  which  were 
included  in  the  deed  and  recovery,  and  which  had  immemorially  been  reputed 
to  be  tithe  free ;  and  that  it  was  the  intention  of  the  parties  to  the  recovery  and 
deed  to  make  the  tenant  to  the  precipe,  to  comprise  in  the  recovery  the  tithes, 
if  any,  of  those  farms  and  lands,  as  the  deponent  believed  not  only  from  the 
recovery  having  been  intended  to  pa^  all  the  estates  of  J.  Vernon,  of  which  he 
had  become  possessed,  but  from  the  general  words,  and  particularly  the  word 
hereditaments,  introduced  into  the  release.  The  deed  to  make  the  tenant  to 
the  precipe,  conveyed,  among  many  other  parcels,'  those  four  farms,  described 
by  their  names,  and  the  names  of  their  occupiers, "  all  which  premises,''  referring 
to  the  whole  of  the  parcels,  «  were  situate  in  the  towns,  parishes,  fields,  precincts, 
or  territories"  of  sixteen  vills  named,  including  "  Hundon  and  Chipley,"  and 
were  late  in  the  tenure  or  occupation  of  persons  therein  named;  "and  all 
other  the  freehold  manors,  farms,  lands,  tenements,  woods,  and  hereditaments 
of  the  relessor,  or  whereof  or  wherein  he,  or  any  person  or  persons  in  trust  for 
n.wm  *him,  then  had  any  estate  of  freehold  or  inheritance  in  possession, 
J  reversion,  remainder,  or  expectancy,  whether  under  the  last  will  of  J.  V., 
or  under  the  last  will  of  E.  V.,  or  otherwise  howsoever,  situate,  lying,  and 
being,  or  arising^  in  the  several  towns,  parishes,  and  places  thereinbefore  named, 
or  elsewhere  in  Suffolk.  And  all  houses,  d&c,  rights,  royalties,  members,  and 
appurtenances  whatsoever  to  the  said  manors,  farms,  lands,  hereditaments,  and 
premises  belonging  or  appertaining,  or  therewith,  or  with  any  part  thereof 
respectively  held,  used,  occupied,  or  enjoyed,  or  accepted,  or  reputed,  taken,  or 
known,  as  any  part,  parcel,  or  member  thereof.  There  was  no  express  mention 
of  tithes.  Blosseii  stated,  that  Mr.  Vernon  was  not  aware  of  any  cause  origi- 
nating in  ecclesiastical  history  to  make  these  four  farms  tithe  free,  but  no  tithe 
had  l^en  in  fact  paid  for  any  time  known,  and  he  urged  that  therefore  the  law 
supposed  that  there  were  tithes;  and  to  account  for  the  enjoyment,  it  must  be 
supposed  that  the  recoveror  had  a  title  to  them,  although  they  had  been  unno- 
ticed in  the  muniments,  by  reason  of  long  unity  of  possession.  The  deed  to 
make  the  tenant  to  the  precipe  was  sufficiently  ample  to  include  all  the  tithes, 
if  any  such  there  were,  and  lest  any  future  claim  to  the  tithes  should  arise,  it 
was  thought  necessary  that  a  title  to  the  tithes  should  be  completed.  In  the 
case  of  Bret,  ante,  i.  484,  Demandant;  ^ith,  Tenant;  Honeywood,  Vouchee; 
a  rent  charge  was  permitted  to  be  included  in  a  recovery,  by  amendment,  after 
one  hundred  and  twenty  years  apparent  merger.  On  an  affidavit  that  the  parties 
were  not  alive,  which,  apparently,  was  the  case  in  the  precedent  cited. 

The  Court  perroited  the  amendment 


S92  Down  v.  Down.  H,  T.  1817.  [343 

•DOWN  and  Another  v.  DOWN.  [•343 

[1  Moore  80,  S.  C] 

Deviae  of  my  moMuage,  farm,  and  landa,  called  C.  fknn,  sitnate  in  or  near  the  periabea  of  D., 
W.)  and  T.,  now  on  lease  to  P.,  at  the  yearly  rent  of  150/.  A  close  in  the  parish  of  D.,  here- 
tofore arable  and  part  of  C.  ihrm  and  occupied  with  it  by  the  lessee  thereof,  bat  for  thirty-three 
years  past  aown  with  acoma,  and  occupied  by  the  owner»  and  excepted  ont  of  two  leases  of 
C.  farm,  one  prior,  the  other  posterior  to  the  date  of  the  devise,  passes  by  the  doTise  as  pared 
of  C.  farm. 

This  was  an  action  of  trespass  on  the  case,  for  injury  to  the  plaintiffs'  rever- 
sion, brought  to  decide  the  title  of  a  certain  piece  of  woodland,  called  William's 
Spring,  situate  in  the  parish  of  Datchwprth,  in  the  county  Hertford.    The  cause 
was  tried  before  Lord  Ellbnborouoh,  G.  J.,  at  the  Hertford  summer  assizes, 
1816,  when  a  verdict  was  found  for  the  plaintiffs,  subject  to  a  case.     Richard 
Down,  Esquire,  deceased,  was  the  father,  as  well  of  the  plaintiflb,  who  were  bis 
third  and  fourth  sons,  as  of  the  defendant,  who  was  his  eldest  son  and  heir  at 
law.    Richard  Down  in  his  lifetime  was  seised  in  fee  of  several  farms  and  lands 
in  the  several  parishes  of  Stevenage,  Datchworth,  Welwyn,  and  I'ewyn,  in  the 
county  of  Hertford,  and  inttr  alia,  of  a  certain  farm  called  Coltsfoot  farm,  and 
also  of  two  pieces  of  woodland  called  Howe's  Wood  and  Bull's  Wood,  adjoin* 
ing  to  Coltsfoot  farm,  which  had  been  old  woods  from  time  immemorial,  all  in 
the  parish  of  Datchworth.  Coltsfoot  farm  consisted  of  about  172  acres.  William's 
Spring,  the  close  in  question,  was  part  of  that  farm,  and  held  as  such  under  the 
same  title,  and  was  so  described  in  a  map  of  the  said  farm  made  previous  to  the 
same  close  being  planted  with  acorns  as  hereinafter  mentioned.     There  are  two 
ways  through  it,  and  the  way  from  one  part  of  Coltsfoot  faim  to  another,  is 
through  this  close  called  William's  Spring,  which  immediately  adjoins  the  upper 
part  of  it,  and  abuts  on  the  road  adjoining  to  the  lower  part  of  it;  and  in  order 
to  go  from  the  upper  to  the  lower  part  of  the  fnrm  persons  must  go  through  this 
dose,  there  being  no  other  way,  without  going  off  the  farm  and  by  a  more 
circuitous  road.  William's  Spring,  the  close  in  question,  consists  of  about  seven 
acres,  and  it  being  of  little  or  no  value  to  *^the  then  tenant,  on  account  of  r^.%Mi 
the  unfitness  of  the  soil  for  any  agricultural  purpose,  R.  Ddwu,  deceased,   ^ 
about  1783,  with  the  consent  of  the  tenant  Pennyfeather,  whose  widow  Mary 
afterwards  intermarried  with  —  Field,  had  the  close  ploughed  up,  and  sowed 
it  with  acorns:  it  was  fenced  in  to  protect  it  from  cattle,  (but  still  leaving  the 
drove-way  through  it  before  mentioned,)  and  was  taken  by  R.  Down  into  his 
own  possession,  and  so  continued  to  the  time  of  his  death,  the  fences  round  it 
being  repaired  by  him  from  time  to  time,  and  the  underwood  cut  in  its  regular 
course  by  him  with  his  other  woodlands.   Since  it  has  been  so  planted,  33  years 
last  past,  it  has  never  been  held  by  the  tenant  of  Coltsfoot  farm.    The  close  in 
question  was,  before  it  was  so  sown  with  acorns,  separated  from  Bull's  Wood  bj 
a  ditch  and  hedge.   There  is  now  no  hedge  between  William's  Spring  and  Bull's 
Wood,  but  the  old  ditch  is  still  remaining  between  them,  to  which  nothing  has 
been  done  since  the  former  was  planted.     In  1803,  Mary  Field,  the  widow  of 
the  former  tenant  Pennyfeather,  who  had  held  the  farm  under  R.  Down  and  his 
predecessors,  took  from  R.  Down  a  new  lease,  dated  24th  December,  l&}^,  of 
the  said  farm  and  premises  by  the  description  of  "all  that  messuage  with  the 
arable,  meadow,  and  pasture  lands  and  grounds  thereunto  belonging,  or  no«i  or 
lately  used,  occupied,  held,  or  enjoyed  therewith,  containing  by  estimation  172 
acres,  little  more  or  less,  as  the  same  premises  are  situate,  standing,  lying,  and 
being  in  the  parish  of  Datchworth,  and  in  the  parishes  of  Welwyn  and  Tewyn, 
CO.  Hertz,  and  are  now  in  the  tenure,  use,  or  occupation  of  Mary  Field,  and  are 
called  or  known  by  the  name  of  Coltsfoot  (arm,  (except  out  of  that  demise  unto 
R.  Down  and  Rose  his  wife,  and  the  person  or  persons  to  whom  the  freehold 
of  the  same  premises  shalf  from  time  to  time  belong,  a  certain  piece  of  ground 
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nojri  zfMrt  of  *the  said  172  acres,  some  time  since  planted  by  R.  Down  wi*h 
J  acorns,  and  which  is  now  a  young  wood,  called  "William's  Spring;"  to 
hfAdt  except  as  excepted,  to  M.  Field,  her  executors,  d&c  for  a  term  of  ten  years, 
under  the  yearly  rents  therein  mentioned."  On  10th  May,  1813,  another  lease 
was  granted  to  William  Pennyfeather,  son  and  successor  of  M.  Field,  by  the 
same  description,  ''except  out  of  that  demise  a  certain  wood  or  spring  called 
'William's  Spring.'"  No  abatement  whatever  was  made  in  the  tenant's  rent  by 
reason  of  R.  Down  having  so  taken  into  his  own  possession  the  close  called 
William's  Spring ;  and  there  would  not  be  one  hundred  and  seventy-two  acres 
in  Coltsfoot  farm,  if  William's  Spring  was  not  considered  as  part  of  it :  it  would 
consist,  as  in  the  occupation  of  the  respective  leasees,  under  the  respective  leases 
before  mentioned,  of  165  acres  only,  accurately  measured.  R.  Down  being 
seised,  on  19th  August,  1803,  made  bis  will  in  writing,  executed  and  attested 
to  pass  real  estates,  and  died  in  July,  1814,  without  revoking  or  altering  his  will. 
The  testator  devised  to  his  wife  Rose  Down,  amongst  other  premises  in  the 
parishes  of  Ware,  Thundridge,  Datchworth,  and  Stevenage,  his  messuage,  farm, 
and  lands  called  Cohsfoot  fiirm,  situate  in  or  near  the  parishes  of  Datchworth, 
Welwyn,  and  Tewyn,  co.  Hertz,  then  on  lease  to  '  Field,  widow,  at  the 
yeariy  rent  of  150/.,  and  also  two  woods  or  pieces  of  woodlands,  then  in  his 
own  possession,  called  Howe's  Wood  and  Bull's  Wood,  containing  together  34 
acres,  and  upwards,  situate  in  or  near  the  parish  of  Datchworth ;  to  hold,  with 
the  appurtenances,  unto  his  wife  Rose  Down  for  life ;  and  after  her  decease,  he 
devised  to  his  eldest  son  John  Down  (with  other  premises  in  Ware  and  Datcb- 
worth)  his  said  two  woods  called  Howe's  Wood  and  Bull's  Wood ;  to  hold  unto 
and  to  the  use  of  J.  Down  and  his  heirs ;  and  to  his  third  and  fourth  sons,  (the 
*34in  P^^^'^^^O  *h^  devised,  in  like  manner,  from  and  immediately  after  the 
J  decease  of  his  said  wife,  all  and  singular  his  said  iiirms,  lands,  messuages, 
cottages,  and  premises,  thereinbefore  described,  situate  in  the  parishes  of  Steven- 
age, Datchworth,  Welwyn,  and  Tewyn ;  to  hold  unto  and  to  the  use  of  his  said 
two  sons  Henry  Down  and  Richard  Down,  and  their  heirs,  in  equal  shares  and 
proportions,  as  tenants  in  common.  The  defendant  entered  into  the  close  called 
William's  Spring,  and  cut  the  wood(a)  growing  there,  claiming  to  be  entitled  to 
it  as  heir  at  law  to  his  father,  and  as  undisposed  of  by  his  will.  The  plaintiflb 
claiming  to  be  entitled  to  it  as  still  being  part  and  parcel  of  Coltsfoot  farm,  (as 
devisees  of  their  father,)  in  reversion  expectant  on  their  mother's  decease,  brought 
the  present  action. 

Bestt  Serjt.,  for  the  plaintiffs,  insisted  that  the  devise  of  Coltsfoot  fiirm  in^ 
eluded  William's  Spring.  The  words  "  hereinbefore  described"  did  not  so 
restrict  the  expression  Coltsfoot  (arm  as  to  exclude  from  it  land  which  had 
always  hitherto  been  parcel  of  the  farm,  merely  because  it  did  not  happen  to  be 
in  the  occupation  of  the  person  to  whom  the  farm  was  stated  in  general  terms 
to  be  in  lease.  There  was  in  the  devise  a  description  of  all  Coltsfoot  farm 
sufficient  to  carry  the  whole  of  it ;  namely,  all  that  the  testator's  farm  called 
Coltsfoot  farm,  situate  in  or  near  the  parishes  of  Datchworth,  Welwyn,  and 
Tewyn,  the  mere  circumstance  of  the  testator's  having  used  further  words  of 
description  propter  ctrtitudhum  addita,  which  were  not  strictly  applicable  to 
the  whole,  but  only  to  a  part  of  the  farm,  would  not  prevent  the  whole  from 
passing.    The  expression  indeed  is  peculiar :  it  is  not  "  now  in  the  occupation 

of Field,"  but  "now  in  lease  to Field."    *The  whole  farm 

J  including  William's  Spring,  could  not  be  said  to  be  in  Field's  occupa- 
tion ;  but  the  whole  may  in  some  sort  be  said  to  have  been  then  on  lease  to  Mr* 
Field ;  for  that  may  as  correctly  be  predicated  in  a  will  as  in  a  lease,  and  in  eacn 
of  the  leases  the  whole  farm  is  the  primary  subject  of  the  demise,  though  the 
entirety  of  the  subject  is  afterwards  qualified  by  the  subsequent  exceptions. 
Almost  every  lease  contains  an  exception  of  timber-trees,  and  quarries,  and 

(^  Thii  mait  be  intended  of  timber-treet* 
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mines;  many  contain  exceptions  of  hedge-rows,  bushes,  the  ground  and  soit  of 
rivers,  roads  and  woods,  rights  of  way,  of  sporting,  and  tne  hke.  Cujld  it  in 
such  a  case  be  contended,  that  by  a  devise  of  all  ttw  testator's  farm  in  the  oeco> 
petion  of  A.,  the  herbage  only  should  pass  to  the  devisee,  and  that  the  trees, 
hedge-rows,  bushes,  quarries,  mines,  ground  and  soil  of  rivers,  roads,  and  woods, 
should  descend  to  the  heir ;  and  that  the  rights  of  sporting,  and  of  way  over  the 
farm,  reserved  perhaps  for  the  very  purpose  of  the  enjoyment  of  property  coo* 
tiguous  to,  and  devised  with  the  farm,  should  descend  to  the  heir  of  the  devisor, 
to  whom  no  property  is  given  that  can  render  the  excepted  matters  useful  to 
him?  The  exception  proves  that  William's  Spring  is  parcel  of  Coltsfoot  farm, 
for  every  exception  must  be  of  parcel  of  the  thing  granted  or  demised.  Thai 
it  was  treated  by  the  testator  as  parcel  of  Coltsfoot  farm,  appears  by  the  leasee, 
wherein  the  farm  is  described  as  172  acres,  to  which  extent  it  dues  not  amount, 
without  including  therein  the  land  in  question.  The  evidence  of  the  lease 
made  after  the  wUl  was  particularly  strong.  This  case  has  been  decided  almost 
kk  terms,  by  the  case  of  Ooodiitk  on  demist  of  Radford  v.  Stmihem^  iMauie  & 
Belw.  299. 

^PtU^  Serjt,  for  the  defendant,  urged  first,  that  thirty*tbree  years  user  T^t^t^ 
of  the  land  in  qnestion  as  woodland,  and  the  permitted  decay  of  the  ^ 
hedges  which  separated  it  from  Bull's  Wood,  and  the  omission  to  cleanse  the 
ditch,  as  well  as  the  circumstance  of  both  woods  being  cut  together,  afforded 
vtrong  evidence  that  the  testator  intended  that  the  ground  in  question  should 
become  a  part  of  Bull's  Wood.  The  lease  to  Pennyfeather  in  1803  does  not 
include  William's  Spring  within  Coltsfoot  farm,  for  it  demises  the  messuage, 
with  the  arable,  meadow  and  pasture  lands,  and  grounds  thereto  belonging; 
but  William's  Spring,  which  was  sown  with  acorns  in  1782,  and  never  ageiia 
broken  up,  was  in  1803  neither  arable,  meadow,  nor  pasture.  The  only  diffi- 
culty in  the  case,  is,  that  the  demise  proceeds  to  describe  the  farifl  as  containing 
172  acres,  but  that  difficulty  is  not  insurmountable;  there  are  greater  difficulties 
on  the  other  side;  the  farm  is  described  as  172  acres;  and  deducting  William's 
Spring,  it  is  only  165  acres ;  but  it  is  extremely  common  to  continue  the  same 
nominal  quantity  of  acres  in  succeeding  leases,  though  the  land  be  alienated  or 
i varied ;  but  there  is  an  express  exception  of  the  close  heretofore  planted  with 
acorns,  and  which  is  now  a  young  wood,  called  William's  Spring.  The  lease, 
therefore,  describes  it  as  a  young  wood,  and  there  is  no  demise  of  any  woodland. 
The  second  lease  of  1813  does  not  add  any  further  explanation,  but  the  will  is 
made  during  the  first  lease.  If  there  be  any  doubt,  the  heir  at  law  is  entitled  lo 
the  benefit  of  it.  In  that  lease  is  an  express  exception  of  the  close  called  Wil- 
liam's Spring,  that  close  therefore  was  not  in  the  lease  to  Mrs.  Field.  The  te^ 
lator  then  proceeds  to  give  to  the  defendant  the  two  woods  called  Howe's  Wood 
and  Bull's  Wood.  Therefore,  when  he  gives  a  remainder  to  the  plaintiffs,  in  all 
and  singular  his  farms  thereiiitiefore  described,  that  means,  such  as  he  had 
*before  described  them,  which,  as  to  Coltsfoot  farm,  was  only  so  much  poio 
thereof  as  was  in  lease  to  Mrs.  Field.  One  right  on  which  the  defendant  ^ 
stands,  is  that  of  heir  at  law.  But  it  is  not  clear,  that  the  testator  did  not  mean 
to  devise  William's  Spring  to  his  eldest  son,  as  a  part  of  Bull's  Wood.  Here  is 
an  unprofitable  small  patch  of  land  adjoining  to  a  larger  wood  which  is  devised; 
tlie  fence  has  been  thirty-two  years  since  destroyed,  and  the  land  planted  with 
acorns.  Ooodiitk  v.  Southern  was  hastily  disposed  of,  on  motion  for  a  new 
irial,  on  a  question  of  the  admissibility  of  evidence.  Lord  Ellbnborodoh  says. 
Parcel  or  not  parcel  is  always  a  question  of  evidence  for  the  jury.  That  ease 
was  much  considered  in  the  House  of  Lords  in  Oxenden  v.  Chichester,  and  if 
the  latter  be  law,  the  former  cannot  be  law.  No  case  has  settled  the  present 
question  on  such  impregnable  grounds  as  Oxenden  v.  Chichester.  Sir  John 
Chichester  being  seised  of  two  estates,  one  of  which  had  come  to  him  Ex  parti 
tnaternd,  and  the  oihex  Ez  parte  patemdf  the  maternal  estate  being  partly  in 
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Ashton,  and  partly  in  distant  parishes,  evidence  was  ofTered,  that  tlie  devisor  used 
to  call  all  his  maternal  estate  hj  the  name  of  his  estate  of  Ashtoa;  hut  this 
court  first,  and  afterwards  the  House  of  Lords,  held,  that  as  there  was  something 
to  satisfy  the  words  of  his  will,  peculiarly  answering  to  that  description,  the 
devise  should  not  be  held  to  include  more.  Doe  d,  Browne  v.  Greening, 
8  Maule  &  Selw.  171.  Devise  of  all  the  estate  and  interest  whatsoever,  which 
I  have  or  can  claim,  either  in  possession  or  reversion,  of,  or  in  any  lands,  tene- 
ments, or  hereditan»ents  at  Coscomb.  The  court  lield,  that  evidence  was  not 
admissible  to  show  that  another  estate,  the  manor  of  Farmcott,  formerly  distinct, 
*3S01  ^^^  ^^^^^^  since  united,  and  was  now  held  with  the  *testator's  lands  at 
-I  Coscomb.  This  case  is  subsequent  to  GoodiUk  v.  Souikem,  The 
defendant  either  takes  the  premises  as  heir  at  law,  or  as  devisee;  either  of 
which  rights  defeats  the  plaintifTs  claim,  and  the  defendant  mainly  relies  on  his 
title  as  l^ir. 

Best,  in  reply.  It  is  material  that  the  exception  in  the  first  lease  of  William's 
Spring  was  made  before  the  will,  the  second  after  the  will,  and  diat  it  is  not  an 
exception  in  ffeneral  terms,  but  an  exception  for  the  benefit  of  him  to  whom 
the  freehold  of  Coltsfoot  farm  shall  from  time  to  time  belong,  which  now  bdongs 
to  the  piaintifik  The  court  will  reconcile  the  different  clauses,  and  give  effect 
to  the  whole.  It  has  been  urged  for  the  defendant,  that  the  words  "  now  on 
lease  to  Field"  circumscribe  the  devise ;  but  that  is  answered  by  the  case  of 
Hoe,  on  demise  of  Radford,  v.  Souihem,  The  closes  were  not  in  the  occupa- 
tion of  Clay,  any  more  than  William's  Spring  is  under  lease  to  Field,  yet  the 
court  held  that  they  passed.  The  evidence  of  the  two  leases  is  much  stronger 
than  the  evidence  of  the  notice  to  quit  there  was.  The  cases  relied  on,  of 
Doe  V.  Oxenden,  and  Doe  v.  Greening,  are  materially  distinguishable  from  this. 
The  words, "  all  my  lands  in  Coscomb,"  in  the  latter  case  drew  a  distinct  line  of 
separation  between  the  lands  at  Coscomb  and  the  lands  at  Farmcott.  CA»- 
ehester  v.  Ox€ndeM  is  very  materially  distinguishable.  There  were  nameroos 
estates  scattered  over  the  county,  some  fifteen  miles  off*;  and  evidence  was 
offered,  that  when  the  testator  spoke  of  his  distant  estates^  he  called  them  all 
his  Ashton  estate.  Cur.  adv.  vuU, 

Dallas,  J.,  now  delivered  the  judgment  of  the  court.  There  is  no  question 
in  this  case  as  to  the  admissibility  of  evidence  in  order  to  extend  or  confine  the 
•Qsii  <^ration  *of  this  will  by  evidence  extrinsic  to  it;  it  is  only  to  be 
•I  decided  on  the  circumstances.  For  the  heir  it  is  said,  that  he  can  only 
be  disinherited  by  express  words  or  necessary  implication.  That  rule  will  not 
'  be  impugned  by  the  decision  in  the  present  case.  The  right  of  the  defendant 
to  this  property  is  put  by  his  counsel  upon  two  grounds.  First,  that  William's 
Spring  passed  to  himself  as  a  part  of  Bull's  Wo^ ;  2dly,  that  it  was  undisposed 
of  by  the  testator's  will,  having  ceased  to  be  part  of  Coltsfoot  farm,  and  there* 
fore  descended  to  the  defendant  aa  heir  al  law.  There  is  no  ground  whatever 
to  say,  that  by  ceasing  to  be  part  of  Coltsfoot  farm  it  became  a  part  of  Bull's 
WockI  ;  for  if  so,  there  would  have  been  no  reason  for  the  exception,  whereby 
in  two  leases  the  owner  treats  it  as  a  part  of  Coltsfoot  farm.  The  will  was 
intermediate  in  time,  between  the  two  leases.  It  is  therefore  clear  that  at  the 
time  of  making  his  will,  the  testator  thought  it  a  part  of  Coltsfoot  faraa,  and  not 
only  did  not  at  that  time  mean  to  die  intestate  as  to  this  property,  but  oontem- 
plated  it  as  a  part  of  Coltsfoot  fiurm,  as  it  was  then  demised  to  Field,  subject  to 
the  exception  of  William's  Spring  out  of  that"  demise.  The  judgment  must 
therefore  be  For  the  phuntiflk 
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Vouchee. 

[1  Moore  95,  S.  C] 

Where  a  deed  to  make  a  tenant  to  the  orecipe  conveyed  tithea  of  com,  grain,  and  hay,  in  T. 
and  6.,  and  all  other  hereditaments  orthe  recoveror  within  the  county,  and  the  recovery  wai 
of  the  titho  of  core,  gnun>  and  hay  only,  the  court  permitted  an  amendment  by  adding  all 
manner  of  tithea  in  T.,  the  reccveror  being  aeiaed  thereof,  and  intending  they  ahonld  paaa. 

Where  one  purchaaer  under  a  recovery  had  obtained  an  amendment  of  the  recovery,  eo  worded, 
that  by  ita  collocation  on  the  record,  it  destroyed  and  rendered  insensible  the  tide  of  another 
parehaser  under  the  recovery,  the  court,  upon  motion  of  the  latter,  rectified  the  mistake. 

Remainder-man  in  tail  heard  to  ahow  cause  against  the  amendment  of  a  recoveiy. 

A  BBOOTERT  had  been  suffered  of  {inter  aKa)  350  acres  of  land,  100  acres  of 
meadow,  50  acres  of  pasture,  (S5  acres  of  wood,  20  acres  of  furze  and  heath,  19 
acres  of  alder,  with  the  appurtenances,  in  the  parishes  of  Tandridge  and  God* 
stone,  and  the  tithes  of  corn,  grain,  and  hay,  yearly  arising,  growing,  and  renew- 
ing, from  and  out  of  the  said  premises,  and  also  the  advowson  of  the  vicarage 
of  the  church  of  Qodstone.  The  deed  to  make  the  tenant  to  the  precipe  convey 
{uUer  alia)  all  tithes  of  corn,  and  grain,  and  hay,  yearly  coming,  growing,  &c 
out  of,  and  upon,  and  from  all  or  any  of  the  said  lands,  hereditaments,  and 
premises  thereby  granted,  and  all  other,  the  hereditaments  of  Ann  Boone  and 
Ann  Eliza  Boone  in  Tandridge  and  Godstone  aforesaid,  or  elsewhere  in  the 
county  of  Surry.  Shepherdy  Solicitor-General,  in  last  Michaelmas  term  moved 
to  ^mend  this  recovery  by  inserting  next  after  the  word  *'  hay,"  the  words  **  all 
manner  of  other  tithes,"  upon  an  affidavit  that  the  tenants  in  tail  were  seised,  not 
of  the  tithes  of  corn,  grain,  and  hay  only,  but  of  every  other  species  of  tithe 
arising  upon  so  much  of  the  premises  as  lay  within  the  parish  of  Tandridge; 
and  inasmuch  as  the  deed  to  make  the  tenant  to  the  precipe  conveyed  all  the 
hereditaments  of  the  relessors  in  Tandridge  and  Godstone,  or  elsewhere  in  the 
county  of  Surry,  it  clearly  conveyed  these  tithes,  though  not  enumerated  in 
express  *words ;  and  it  was  sworn  the  parties  believed  they  were  intended  reoro 
to  pass,  and  the  enjoyment  of  them  had  gone  accordingly  since  1776.  *- 
Under  a  grant  so  extensive  as  this,  similar  amendments  had  been  frequently  per- 
mitted. 

Besiy  Serjt,  for  a  tenant  in  tail  showed  cause.  This  recovery  ought  not  to 
be  amended ;  1st,  because  the  parties  are  dead ;  2dly,  because,  though  it  has 
often  been  held  that  the  general  words  hereditaments  will  pass  tithes,  yet  here 
are  words  to  control  the  extent  of  the  tithes ;  the  deed  to  make  the  tenant  to  the 
precipe  limits  the  tithes  to  corn  and  grain,  which  affords  a  strong  presumption 
that  no  other  tithes  were  intended  to  pass  thereby,  expressio  mdus  est  exelusM 
akerius;  and  there  is  no  case  where,  the  deed  speciiying  particular  tithes,  the 
recovery  has  been  amended  by  inserting  all  tithes. 

The  Solicitor-General,  in  support  of  his  rule,  urged  that  the  enjoyment  had 
long  gone  with  the  title,  and  that  by  the  deed,  all  hereditaments  in  Tandridge 
and  Godstone  or  elsewhere  in  the  county  of  Surry  would  clearly  pass. 

GiBBs,  C.  J.  Considering  those  large  terms  in  the  deed  to  lead  the  uses,  I 
think  we  may  allow  the  amendment. 

In  consequence  of  this  permission,  the  recovery  was  altered,  by  inserting  after 
the  word  "  hay"  the  words  prayed  for,  so  that  the  recovery  now  stood  **  the  tithes 
of  corn,  grain,  and  hay,"  '<  and  all  other  tithes  yearly  growing,  arising,  and  re> 
newing,  from  and  out  of  the  premises  in  the  parish  of  Tandridge,"  ^  yearly 
arising,  growing  and  renewing  from  and  out  of  the  said  premises." 

*Beslf  for  "the  party  who  had  opposed  the  amendment,  now  moved,  ritoci 
with  costs,  again  to  amend  this  recovery  by  transposing  the  words  <<and  '- 
all  other  tithes  yearly  arising,  and  growing  and  renewing  from  and  out  of  the 
said  premises  in  the  parish  of  Tandridge,"  and  inserting  them  after  the  word 
**  premises"  in  the  recovery,  instead  of  after  the  word  "  hay,"  as  before  directed 
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so  that  it  might  stand  as  a  reco? ery  of  the  tithes  of  corn,  grain,  and  hay  only, 
yeariy  arising  from  the  piemises,  which  extended  into  the  two  parishes,  and  that, 
so  for  as  it  was  a  recovery  of  all  manner  of  tithes,  it  might  be  limited  in  its 
operation  to  so  much  of  the  premises  as  lay  within  the  pariah  of  Tandridge;  for 
that  his  own  client  had  purchased  the  tithes  of  corn,  grain,  and  hay,  arising  from 
so  much  of  the  premises  as  lay  within  the  parish  of  Godstone,  and  the  amend- 
ment of  the  other  party  had  made  his  client's  title  insensible;  it  was  necessary 
to  bring  the  other  party  before  the  court,  because  the  amendment  now  prayed 
might  affect  his  title.  The  other  party,  instead  of  using  the  order  of  the  court, 
to  draw  up  the  amendment  in  such  terms  as  would  answer  the  purposes  of  both 
parties,  had  so  drawn  it  up  as  to  answer  the  purposes  of  neither.  He  had  not 
the  deeds  in  court,  but  he  insisted  there  is  no  occasion  for  them  here,  inasmuch 
as  it  appeared  on  the  recovery  itself,  that  the  recoverors  had  made  their  own 
record  insensible  by  the  amendment ;  and  his  client  did  not  complain  of  the 
amendment  as  ordered  by  the  court,  but  he  complained  that  the  other  party  by 
introdueiBg  the  words  in  a  wrong  place,  had  injured  him,  who  was  the  proprietor 
of  the  tithe  of  com,  grain,  and  hay  in  Godstone,  and  by  excluding  his  tithes  from 
the  comprise  of  the  recovery,  in  which  they  were  included  when  he  purchased 
them,  they  had  destroyed  his  title. 

*^551       ^'^^  SoUcitor-General  disclaimed  all  title  to  the  small  tithes  in  God- 
*     •*   stone,  and  consented  to  any  amendment  which  should  not  prejudice  his 
client 

The  (hurt  permitted  the  amendment  to  be  made  as  now  prayed  for,  by  intro- 
ducing the  first  amendment  after  the  word  premises,  instead  of  inserting  it  in  the 
place  where  it  then  stood. 
Rule  Absolute,  but  without  costs.    The  recoverors  to  pay  their  own  costs. 


MOODIE  V.  REID  and  Others. 

Limitation  of  stoek  to  the  ue  of  raeh  peraon  as  S.  C.  ■hould  by  her  latt  will,  or  any  writing  or 
appoantmaot  in  aatare  of  a  will,  to  be  by  her  signed  and  pnblished  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses,  appoint.  An  appointment  by  will  was  thus  made : 
"  These  mj  last  bequeaths,  signed  by  me  this  4th  Feb.  1813,  8.  M. ;  witness  B.  H.  and  J.  H.** 
The  testatrix  told  each  of  the  witnesses  thst  that  paper  was  her  will.  Heid  that  this  was  not 
a  sufiicMBl  esecution  of  the  power.     [A  wiUp  om  mtek,  rtquirn  no  fubUeaiUn,] 

This  was  a  case  directed  by  the  V ice-Chancellor  for  the  opinion  of  this  court, 
the  material  parts  whereof  were  these.  By  indenture  of  marriage-settlement 
made  between  the  plaintiff  of  the  first  part,  Sarah  Moodie,  the  plaintiff's  late 
wife,  then  Sarah  Crowther,  of  the  second  part,  Ann  Richardson  of  the  third  part, 
and  the  defendants,  A.  Reid,  and  W.  Saunders,  and  B.  Crowther,  and  J.  James, 
both  since  deceased,  of  the  fourth  part ;  it  was  declared  that  the  trustees  therein 
named  sboold  stand  possessed  of  the  several  sums  of  200/.  and  2500/.  three  per 
cent,  reduced  bank  annuities,  upon  trust,  in  case  there  should  be  no  child  of  the 
marriage  then  contemplated,  as  to  one  moiety  thereof,  for  the  plaintiff,  his  exe- 
cutors, &0.,  and  as  to  the  other  moiety  thereof,  in  trust  for  the  use  and  benefit 
of  such  person  or  persons,  and  for  such  estate  and  estates,  intents,  and  purposes, 
*3561  *"^  ^rabject  to,  with,  and  under  such  charges,  &c,  and  in  such  manner, 
J  as  Sarah  Crowther  at  any  time  or  times  during  her  life,  by  any  deed  or 
deeds,  instrument  or  instruments  in  writing,  to  be  by  her  sealed  and  delivered 
in  the  presence  of  two  or  more  credible  witnesses,  or  by  her  last  will  and  testa 
ment  in  writing,  or  any  writing  or  appointment  in  the  nature  of  a  will,  to  be  by 
her  signed  and  published  in  the  presence  of,  and  attested  by,  two  or  more  credible 
witnesses,  (and  which  deed  and  writings,  and  will,  or  writings  in  nature  of  a  will, 
notwithstanding  he«  then  intended  coverture,  she  was  thereby  empowered  to 
make,)  should  direct  or  appoint,  and  in  default  of  such  direction  or  appointment, 
dftc.,  iipon  trust  for  the  person  or  persons  who  would  have  been  entitled  thereto^ 
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in  case  the  said  Sarah  Crowther  had  died  sole  and  anntarried,  intestate,  and  po»> 
aessed  (hereof.  The  marriage  was  solemnized,  and  the  sum  of  25(MML  three 
pounds  per  cent  reduced  bank  annuities,  was  transfered  into  the  names  of  the 
trastees.  Sarah  Moodie  in  her  lifetime  duly  made  and  publiahed  her  last  will 
and  testament  in  writing,  or  appointment  in  writing,  in  nature  of  a  will,  dated 
4th  February,  181 12,  part  of  which  was  in  the  following  words :  **  I,  undentanding 
by  oar  marriage-settlement,  that  should  my  husband  surYife  me,  and  we  then 
leave  no  child  living,  half  the  sum  of  27001,  (amount  of  the  two  sums  of  2500^ 
and  2MI)  now  in  the  three  per  cent  reduced  annuities,  is  already  settled  on 
my  husband  during  his  life,  and  that  I  have  a  power  by  that  settlement  to  dis- 
pose of  the  other  moiety,  being  13501,  to  whatever  person  or  persons  I  think 
proper ;  that  sum,  I  now,  by  this  writing,  bequeath  to  my  husband.  Dr.  John 
Moodie,  for  his  sole  use  and  entire  disposal.  It  is  my  earnest  hope  and  trust 
that  no  means  will  be  taken  by  any  of  my  family  to  set  these  my  bequeaths 
aside,  even  should  it  be  found  that  due  forms  are  wanting  to  render  it  properly 
valid  'according  to  law.  These  my  last  bequeaths  signed  by  me  this  r^o-y 
4th  day  of  February,  1812.  Sarah  Moodie.  Witness,  Betty  Headington,  ■- 
Jane  Headington."  S.  Moodie  died  in  1813,  without  ever  having  had  any 
children  or  child,  and  letters  of  administration  of  her  effects  with  the  said  will, 
or  writing  in  nature  of  a  will,  annexed,  had  been  grented  to  the  plaintifi^  who 
exhibited  his  bill  in  Chancery  against  the  defendants  A.  Reid  and  W.  Saunders, 
the  surviving  trustees  of  the  settlement,  and  also  against  the  other  defendants, 
who  were  the  next  of  kin  of  Sarah  Moodie,  and  prayed  that  the  trustees  might 
be  directed  to  transfer  to  the  plaintiff,  for  his  own  use,  the  whole  sum  of  2509/., 
and  200/.  three  per  cent,  reduced  bank  annuities.  Betty  Headington  and  Jane 
Headington,,  the  two  witnesses  to  the  will,  or  appointment,  were  examined  on 
the  part  of  the  plaintiff,  and  each  of  them,  in  her  deposition,  states  that  Saiah 
Moodie  signed  or  subscribed  her  name  to  the  will,  or  appointment,  in  the 
presence  of  the  witnesses.  And  Betty  Headington  further  says,  *'  that  from  what 
Sarah  Moodie  said  in  her  presence  and  hearing  on  that  occasion,  the  deponent 
understood  that  the  said  paper-writing  was  her  will."  And  Jane  Headington 
also  says,  *'  that  from  the  expressions  made  use  of  by  Sarah  Moodie  at  the  time 
of  her  so  signing  the  said  writing,  she  the  deponent  understood  that  such  writing 
was  the  will  of  Sarah  Moodie."  The  question  was,  whether  the  above  stated 
will,  or  appointment  in  nature  of  a  will,  was  a  due  execution  of  the  power  con- 
tained in  the  settlement. 

This  case  was  argued  in  Michaelmas  term,  1816,  by  Best^  Serjt.,  for  the 
plaintiff.  He  insisted  that  the  execution,  thus  attested,  was  a  due  publication 
of  the  will,  and  satisfied  all  that  the  power  required,  and  that  it  formed  no  obje&* 
tion  that  the  attestation  did  not  expressly  notice  the  publication  as  well  as  the 
signing,  *because  it  noticed  that  which  could  not  exist  without  publics-  r»oeg 
tion,  namely,  the  signing.  He  distinguished  this  case  from  that  of  *- 
Wright  V.  Barlaw,  3  Maule  &,  Selw.  512,  which  only  decided  that  an  attesto** 
tion  of  sealing  was  not  an  attestation  of  signing.  He  also  referred  to  Band  v. 
SeaweU,  3  Burr.  1773,  where  no  question  was  made,  but  that  the  testator's 
informing  the  witnesses  separately,  that  the  paper  attested  was  his  will,  was  held 
a  due  publication.  A  formal  publication  of  a  will  was  not  necessary.  No 
particular  form  of  words  was  required.  Wtstbeech  v.  Kemudy^  2  Ves.  & 
Beames,  362,  (in  which  all  the  cases  on  tliis  point  are  collected,)  and  where  it 
was  held  that  actual  signing  in  the  presence  was  unnecessary. 

Lens^  Serjt.,  for  the  defendants.  The  case  of  Bond  v.  Seawttt  is  inapplicable. 
There,  indeed,  it  was  held  not  to  be  necessary  that  the  testator  should  publish 
to  the  witnesses  that  the  instrument  is  his  will.  But  that  publication  which  the 
law  requires  refera  to  the  future  operation  of  the  instrument  as  a  will.  It  is  not 
therefore  ad  idem;  for  the  publication  which  this  power  requires  is  a  publication 
of  the  will  to  the  witnesses.    It  is  there  said  not  to  be  necessary  that  they 
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should  imow  it  is  a  will ;  but  that  propoeition  may  be  doubted,  for  if  thej  do 
not  know  that  ftct,  bow  can  it,  in  common  sense,  be  said  that  they  attest  the 
execution  of  it.  Whatever  formalities  are  prescribed  to  the  execution  of  a 
power,  however  fanciful,  must  be  strictly  complied  with.  In  the  case  of  The 
Dmke  of  Aibemark  v.  Monck,  3  Gha.  Ca.  65,  2  Preem.  198,  it  was  held  that 
though  by  the  statute  of  frauds  it  is  required  that  a  will  must  be  attested  by  thre6 
witnesses  only,  yet  that  a  fanciful  declaration  that  it  shall  be  attested  by  six 
*3591    *P^^^»  ™^"^  ^  complied  with.     Powell,  J.,  says,  3  Cha.  Ca.  (i5,  Bath 

-'  €md  MmUagu^s  Case,  *'  I  know  not  any  rule  raoie  clear  in  our  law-books 
than  this,  that  all  the  circumstances  prescribed  and  required  in  a  power  of 
revocation,  must  be  observed,  to  make  it  a  good  and  effectual  revocation ;  so  is 
Scroop's  Cast,  10  Co.  143;  so  is  the  case  of  Kibbett  v.  Lee,  Hob.  312.  There 
is  indeed  a  favourable  judgment  to  be  given  in  expounding  powers;  but  both 
those  cases  still  agree  that  all  the  circumstances  must  be  strictly  observed." 
This  case  does  not  rest,  therefore,  on  the  question,  what  is  a  publication  with 
respect  to  the  operation  of  a  will?  but  on  the  point,  what  is  a  publication  to  the 
witnessest  If  they  were  to  attest  this  paper  in  the  terms  "  signed  in  presence 
of  us,  but  what  this  paper  is,  we  do  not  know/'  the  court  could  never  say  that 
was  a  publication.  The  court  came  reluctantly  to  the  conclusion  which  they 
adopted  in  Wright  v.  Wakeford,  ante,  iv.  213;  yet  they  thought  the  distinction 
between  the  execution  of  powers  and  other  deeds  so  strong,  that  they  were 
forced  so  to  rule;  and  a  statute,  54  Geo.  3,  c  168,  which  has  since  been  made 
to  redress  that  particular  case,  leaves  all  others  as  they  were,  as  this  court  held 
in  the  case  of  Doe  on  demise  of  Hodgkiss  v.  Pierce,  antd  vi.  402.  That  case 
of  Wright  V.  Wakeford  proceeds  on  the  ground  that  when  three  things  werd 
required,  all  three  must  be  complied  with;  and  though  it  was  said,  that  from 
sealing,  signing  might  be  inferred,  as,  possibly,  it  in  some  cases  may,  yet  it  is 
not  dispensed  with.  The  reason  is,  that  the  appointor  has,  as  it  was  held  in 
The  Duke  of  AWemarle's  Case,  no  power,  but  what  arises  from  the  authorities 
from  which  it  flows.  Doe  on  demise  of  Mansfield  v.  Peach,  2  Maule  &  Selw, 
576,  and  Wright  v.  BarUne  are  decisive  for  the  defendants.  Nothing  here 
*3601  ^^^^  ^ih^i  all  the  ceremonies  have  been  complied  with:  the  substantial 

^  ceremony  of  attesting  the  publication  has  not  been  complied  with. 
Best  in  reply.  The  opinion  of  Mansfield,  C.  J.,  in  Wright  v.  Wakeford, 
and  the  doubts  thrown  out  by  Lord  Eldon,  Chancellor,  when  the  same  case  was 
belbre  him,  Wright  v.  Wakeford,  17  Ves.  454,  afford  an  argument  which  ought 
to  weigh  with  the  court,  not  to  carry  the  doctrine  of  those  cases  further  than  the 
cases  themselves  go.  The  plaintiff  does  not  seek  to  break  in  on  the  authority 
of  The  Duke  of  Albemarle  v.  Monek.  If  a  person  were  to  insist  on  the  attes- 
tation of  a  will  by  three  European  emperors,  though  only  two  exist,  the  power 
would  indeed  be  impossible  to'be  pursued,  but  no  will  could  take  effect  without 
that  formality.  A  will  without  publication  is  not  good;  publication  is  that  which 
gives  effect  to  a  will,  as  delivery  gives  effect  to  a  deed;  but  it  is  not  necessary 
the  testator  should  at  that  time  declare  his  publication.  Whatever  gives  assent 
to  an  instrum^it,  is  a  publication  of  it.  If  a  testator  writes  a  will,  the  act  of 
writing  shows  it  to  be  his;  if  written  by  another,  the  testator  must  do  something 
more;  he  must  show  that  he  adopts  it,  which  he  does  by  his  signature.  Neither 
can  a  person  sign  a  will,  nor  call  upon  another  to  witness  that  he  is  signing  it, 
without  publishing  it  aa  bis  will.  And  the  plaintiff  is  not  contending  that  the 
court  can  dispense  with  either  formality,  but  he  contends  that  the  signature  is 
evidence  of  publication. 

GiBBs,  C.  J.  We  will  certify  to  the  vice-chancellor,  but  I  think  it  neces- 
9ary  to  say  a  few  words  on  this  case.  I^  us  go  back  to  the  origin  of  wilU.  A 
»*U)ll    ^''^  ^  ^"^^^  "^  ^^  present  extent,  can  only  be  made  by  *the  statute  of 

J  32  H.  8,  c  1,  8.  1,  although  I  am  aware,  that  wills  existed  before 
the  statute  of  H.  8,  of  lands  devisable  by  customs,  and  that  the  writ  ex  gram 
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ouereB  existed  for  the  recoYery  of  those  lands;  and  to  such  will  I  think,  indeed 
I  know,  that  publioation  was  not  necessary.  The  statute  of  S9  Gar.  2,  c.  3,  s.  5, 
made  certain  formalities  necessary  to  wills  of  land,  but  I  know  that  neither  the 
statute  of  H.  8,  nor  that  of  29  Car.  2,  speak  of  publication.  A  will,  as  such, 
requires  no  publication;  be  publication  what  it  may,  a  will  may  be  good  without 
it(a)  But  here  the  power  is  to  be  exercised  by  a  will  signed  and  published. 
Therefore  there  must  be  some  publication  here:  the  will  must  be  signed,  pub- 
lished, and  attested ;  and  there  must  therefore  be  some  attestation  here  of  signing 
and  publication.  Though  the  most  respected  late  chief  justice  of  this  court 
differed  from  the  other  judges  in  Wrigki  v.  Wakefwd^  it  is  established  by  that 
case,  that  the  witnesses  must  attest  every  thing  that  is  necessary  for  the  execu- 
tion of  the  power.  Here  the  witnesses  have  clearly  attested  the  signing;  the 
question  is,  whether  they  have  attested  the  other  formality,  of  publication,  in 
attesting  the  signing.  If  the  act  of  the  testatrix  in  calling  on  the  witnesses  to 
attest  her  will,  be  a  publication  of  it,  then  their  attesting  that  she  signed  it,  attests 
her  publication  also,  because  they  attest  that  by  which  she  publishes  it  I 
called  on  the  bar  to  say  what  publication  was;  I  do  not  wonder  that  I  had  no 
answer;  for  though  the  parties  use  the  term  publication,  it  is  a  term,  in  this 
sense,  unknown  to  the  law.  I  know  what  publication  is,  if  spoken  of  many 
things;  as  for  instance  of  a  libel.  I  know  what  an  uttering  is;  if  a  man  puts 
forth  base  money  in  certain  cases,  it  is  an  uttering;  but  I  do  not  know  what  the 
publication  ^of  a  will  is.  I  can  only  suppose  it  to  be  that,  by  which  a  r^Agn 
person  designates  that  he  means  to  give  effect  to  a  paper  as  his  will.  I  ^ 
throw  this  out,  that  it  may  not  be  supposed,  that  if  our  decision  should  be 
adverse  to  that  which  has  been  argued,  it  is  therefore  contrary  to  the  cases  tbit 
have  been  decided  in  this  court  Cwr.  adv.  wk. 

The  judges  afterwards  certified  to  the  vice-chancellor,  that  the  will  of  Sarah 
Moodie  was  not  a  due  execution  of  the  power  containe4  in  her  8ettlement(6) 

(a)  [See  Powell  on  deTiaea,  54,  ei  $eq.f  !  Roberta  on  Wills,  chap.  i.  aect  1 ;  1  Maas.  Rep.  S57, 
Stoeti  et  al.  t.  Bordman,  and  note.] 
{b)  [1  Maddock's  Rep.  516,  8.  C] 


CRUMP,  on  the  Demise  of  WOOLLEY,  v.  NORWOOD.(c) 

Deviae  of  gavelkind  land  to  the  teatator's  three  nephewa,  aona  of  hia  brother  John,  daring  their 
lives,  in  common,  and  after  their  reapective  deceaae  the  part  and  ahare  of  him  or  them  to 
dying,  unto  the  heirs  lawfully  issuing  of  his  and  their  boay  and  bodies  respectiTely,  and  if 
more  than  one,  equally  to  be  divided,  as  tenanta  in  common,  and  if  but  one,  to  such  only  ooe, 
and  to  his,  her,  or  their  heirs  ;  and  if  any  of  his  nephews  shonld  die  without  snch  issae,  or 
leaving  viy  such,  they  all  should  die  without  attaining  twenty-one,  then  the  ahare  of  him  sad 
them  so  dying,  unto  the  survivor  and  survivors  of  his  said  nephews,  and  the  heirs  of  the  body 
of  such  surviving  and  other  nephew,  equally,  in  common.  And  for  want,  or  in  default  of 
inch  iasue  of  his  nephews,  onto  his  own  right  heirs.  One  moiety  of  the  ultimate  remainder 
in  fee  deacended,  upon  the  testator*s  decease,  to  the  father  of  the  three  nephews,  being  oae 
of  the  testator's  two  hoirs  in  gavelkind,  and  from  him  to  the  three  nephews :  Held,  1.  That 
this  waa  not  an  executory  devise,  but  a  contingent  remainder  with  a  double  aspect :  2.  That 
by  the  descent  of  a  portion  of  the  ultimate  remainder  in  fee,  the  nephews'  particular  estate 
in  that  portion  was  meif  ed,  and  the  contingent  remainders  which  were  eapportad  thereby, 
were,  as  to  that  portion,  also  destroyed. 

This  waa  an  ejectment  tried  at  Maidstone  Summer  assizes,  1814,  before 
Heath,  J.,  when  a  verdict  was  found  for  the  plaintiff,  subject  to  a  case,  of  which 
the  *on]y  parts  material  to  the  judgment  of  the  court  were  as  follow.  In  r.n^ 
1760,  Robert  Cox  being  seised  in  fee  of  the  premises,  which  were  sub-  ^ 
ject  to  the  law  of  gavelkind,  by  his  will,  duly  executed  and  attested,,  devised 
them  to  his  wife  for  her  life,  and  after  her  decease,  or  future  marriage,  he  deviied 
the  premises  unto  his  nephews,  William  Cox,  of  Harrietsham,  John  Cox,  and 

(c)  The  reporter  was  unable  to  procure  the  terms  of  this  special  case  at  the  time  when  the 
other  cties  of  the  sane  term  were  pabliahed. 
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Robert  Coi,  tfaree  of  Uie  aons  of  hk  brother  John  Cox,  equally  between  them, 
during  their  reipective  natural  iif  es,  ae  tenants  in  commoo ;  aad  after  their  aevenl 
and  req)eclive  deoeaee,  be  devised  the  part  and  share  of  him  or  them  so  dying, 
«D  the  premises,  unto  the  heirs  lawfully  issuing  of  his  and  their  body  and  bodies 
respectively^  and  if  a^ire  than  one,  equally  to  be  divided,  and  lo  take  aa  tenants 
in  oonunoa;  and  if  but  one,  to  suoh  only  one,  and  lo  his,  her,  or  tlieir  heirs  and 
assigns  Ant  ever.  And  if  any  of  his  said  nephews  should  die  without  such  issue, 
or,  leaving  any  such  they  all  should  die  without  atuining  twenty-one,  then  he 
devised  the  part  and  share  of^him  and  them  so  dying,  unto  the  survivor  and  sur- 
vivors of  his  said  nephews»  and  the  heirs  of  the  body  of  such  surviving  and  other 
nephew,  equally,  as  tenants  in  common,  and  to  hold  the  same  as  he  had  therein- 
before directed  as  to  the  original  part  and  share,  and  with  the  like  contingency 
of  survivorship  on  failure  of  issue.  And  for  want,  or  in  de&ult  of  such  issue 
of  his  said  nephews,  he  devised  the  premises  unto  his  own  right  heirs.  The 
testator  died,  leaving  the  mid  John  Cox  his  brother,  and  William  Cox  of  Lang- 
ley,  son  of  his  other  deceased  brother  William  Cox,  his  heirs  in  gavelkind.  His 
wife,  Ann  Cox,  died  in  1776,  the  three  nephews  and  devisees  survived  both  the 
testator  and  his  wi^s,  [and  their  ftther  John  Cox ;]  and  the  lessor  of  die  plaintiff 
sought  to  recover  by  that  ejectment  one  moiety  of  the  one-third  part  which  passed 
^Ag.^  under  that  will  to  *Williaro  Cox  of  Harrietshara,  the  nephew  of  the  tes- 
^^J  talor,  who  died  without  issue  in  1802.  Upon  the  death  of  the  testator's 
wife,  William  Cox  of  Harrietsham,  John  Cox,  and  Robert  Cox,  the  nephews 
and  devisees  of  the  testator,  entered  into  the  possession  and  receipt,  of  the  rents 
of  the  devised  premises.  John  Cox,  the  nephew,  died  in  1780,  inlestate,  leaving 
one  only  sen  named  John  Cox,  his  heir  at  law.  The  last  named  John  Cox 
having  attained  twenty-one  years  in  1791,  by  his  will  duly  executed  and  attested, 
devis^  his  undivided  third  part  of  the  premises  unto  lus  wife,  during  so  many 
years  as  she  should  live  a  widow  and  unmairied,  and  after  her  decease  or  mar- 
riage, he  devised  the  mme  unto  R.  Pope  and  J.  Simmons  and  their  heirs,  in 
trust  to  sell ;  he  died  in  1702,  leaving  his  sons  Robert  and  WUliam  his  heirs  m 
gavelkind.  In  January,  1802,  Wiliiaqa  Cox  of  Harrietsham,  the  nephew  and 
devisee,  died  without  ever  having  had  any  issue,  leaving  his  brother  Robert  Cox, 
who  was  still  living,  the  only  surviving  nephew  and  devisee.  By  lease  and  release 
made  Ist  and  2d  June,  1803,  between  Robert  and  William  Cox,  the  grandsons 
of  John  Cox  the  nephew,  of  the  first  part,  R.  Pope  and  J.  Simmons  of  the 
second  part,  and  T.  Lomas  and  the  plaintiff's  lessor  of  the  third  part,  reciting 
the  death  of  William  Cox  of  Harrietsham,  whereby  one-third  part  of  the  pre- 
mises vested  in  them,  Robert  Cox  and  William  Cox,  (parties  thereto,)  or  in  Sim* 
mens  and  Pope,  by  virtue  of  the  will  of  John  Cox,  son  of  John  Cox  tlie  devisee, 
Simmons  and  Pope,  at  the  request  of  R.  Cox  and  W.  Cox,  did  grant  and  convey, 
and  Robert  Cox  and  William  Cox,  parties  thereto,  did  release  and  confirm  to 
liomas  and  Woolley,  all  that  one  uiidivided  third-part  of  and  in  the  premises, 
which  William  Cox  the  nephew  and  devisee  deceased  was  seised  of  in  his  life- 
time, to  hold  to  Lomas  and  Wodley,  their  heirs  and  assigns,  to  the  uise  of 
%Qatr\  *LoiDas  and  Woolley,  and  of  the  heirs  and  assigns  of  Lomas  for  ever ; 
^^-1  nevertheless,  as  to  the  estate  of  Woolley  and  his  heirs,  in  trust  lor  Lomas 
and  his  heirs.  Lomas  was  dead,  leaving  Woolley,  tl'ie  lessor  of  the  {dainuff,  suiw 
viving.  The  defendant  defended  for  only  eleveiKtwelfths  of  the  property.  The 
question  for  the  opinion  of  the  court  was,  whether  the  lessor  of  the  plaintiff  was 
entitled  to  recover  any  other  part  of  the  premises  in  question  than  the  ow> 
twelfth  part  thereof,  for  which  no  defence  h^d  been  made?  If  the  court  should 
be  of  opinion  that  he  was,  the  verdict  was  to  be  entered  for  the  plaintiff,  for  such 
part  accordingly ;  if  not,  judgment  of  nonsuit  was  to  be  entered. 

Bef^  Serjt.,  for  the  plaint^,  insisted  that  he  was  entitled  to  recover  one-sixth 
part  of  the  premises,  namely,  the  moiety  of  that  one-third  part  which  wan 
devised  to  WUliam  Cox  of  Harrietsham,  and  which  upon  his  death  descemled 
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toRo'iiert  and  William  Cox,  the  grandcfa&Idmn  of  the  neplMir  Joho  Cox.  He 
contended  that  by  the  limitation  in  the  will  of  Robert  Cok,  the  testator,  the 
nephewa  took  a  life^eatale,  and  Che  heirs  of  the  bodies  of  the  nephews  took  a 
remainder  in  fee,  as  purchasers,  in  eoramon.  That  this  was  ao^  appeared  by  the 
cases  of  Use  on  demi»e  of  Jjong  v.  Lmmhig^  2  Rurr.  1 100,  whieh^  like  this, 
arose  upon  a  case  of  lands  in  gavelkind,  and  which  is  distinguishable  from  this 
only  in  a  circumstance,  on  which  Lofd  Mansfiblo,  C.  J.,  did  not  solely  rely, 
that  the  heirs  of  the  body  of  A.  C,  to  whom  it  was  given,  were  to, be  as  well 
females  aa  roalea ;  he  proceeds  to  show,  that  the  expression,  heirs  of  the  body, 
which  first  occurs,  is  a  word  of  purchase.  In  Doe  on  the  demioe  of  Siromg  v. 
*Ooff€,  upon  a  devise  to  Mary,  and  lo  the  heirs  of  her  *body,  lawfolly  r*og(; 
ibegotten,  or  to  be  begotten,  as  tenants  in  common,  it  was  held,  thai  her  ^  ' 
^children  look  a  remainder  in  common  aa  purchasers.  This  was  not  a  siibstita- 
tionary  contingent  remainder,  but  an  executory  devise;  and  if  so,  the  supposed 
destruction  of  the  remainder  by  the  union  of  the  greater  with  the  leaser  esUte, 
had  no  place.  There  was  not  that  danger  now  lo  be  apprehended  from  execu- 
tory devises,  which  former  judges  had  foreseen,  inasmuch  as  they  are  now 
restrided  to  such  as  uke  effect  wilhiii  a  lite  or  .lives  in  being,  and  twenty-ooe 
years  after.  Ii  squares  with  the  intention  of  the  tesialor,  (which  was,  that  his 
nephews  should  uke  in  succession,  and  that  no  part  of  the  land  should  go  over, 
so  long  as  any  of  them  remained,)  to  construe  this  as  an  executory  devise.  Gd^ 
li»tr  V.  ff^ieketf  I  Wils.  105,  though  loosely  reported,  is  recognised  in  subsequent 
cases  aa  law,  and  is  decisive  of  the  present  case.  R.  Waiih  devised  to  his  wife 
for  life,  and  after  her  death,  to  such  child  as  she  was  then  supposed  to  be  enceint 
with,  and  to  the  heirs  of  such  child  for  ever ;  provided,  lliat  if  such  child  as 
should  happen  to  be  bom,  should  die  before  the  age  of  iwenty-one  years,  leav« 
ing  no  issue  of  its  body,  the  reversion  of  one-third  of  the  said  lands  should  go 
to  his  wife  and  her  heirs,  one-third  lo  his  sister  Elizabeth,  and  her  heirs,  and  the 
other  third  to  his  sister  Ann,  and  her  heirs.  Lei,  G.  J.,  says,  "  here  is  a  good 
devise  to  the  wife  for  life,  with  remainder  to  the  child  in  contingency  in  fee,  with 
a  devise  over,  which  we  hold  to  be  a  good  executory  devise,  as  it  is  to  commence 
within  twenty-one  years  after  a  life  in  being."  Here  a  complete  fee  is  given  to 
the  first  child  of  the  nephew ;  nothing  further,  therefore,  can  be  limited  by  way 
of  remainder,  but  it  may  take  effect  as  an  executory  devise.  An  ulterior  limita- 
tion, to  take  effect  as  a  remainder,  must  immediately  follow  *the  deter-  r*oi»7 
mioation  of  the  particular  eatate.  Peiis  ▼.  Brown,  Cro.  Jac.  502,  and  *-  * 
Marks  v.  Marks,  10  Mod.  4 19,  are  in  point  These  cases  all  establish  the  pro- 
position, that  where  the  interest  which  is  given  is  not  a  substitutionary  fee,  the 
limitation  must  be  an  executory  devise,  and  not  a  contingent  remainder.  Lnd* 
dingUm  v.  Kimt,  as  reported  in  1  Salkeld,  224,  and  I  Lord  Raymond,  203,  is  the 
case  of  an  executory  devise.  That  was  a  devise  to  E.  Armyn  for  life,  and  in  case 
that  he  should  have  any  issue  male,  then  to  such  iaaue  male  and  his  heirs  for  ever, 
isnd  if  he  should  die  without  issue  male,  then  to  Sir  T.  Bamardistone,  and  his 
iheirs  for  ever.  Best  also  cited  Fearne.(a)  In  Parkhurst  v.  Smith,  Willes,  388, 
WiLLBs,  C.  J.,  says,  *'  there  are  two  sorts  of  contingent  remainders,  that  do  not 
•vest,  the  second  of  which  is,  where  the  commencement  of  the  remainder  depends 
x>n  some  matter  collateral  to  the  determination  of  the  particular  estate,  as,  f^r 
instance,  if  there  be  a  limitation  to  A.  for  life,  remainder  to  B.  after  the  death  of 
J.  S.  There  is  but  a  mere  possibility  that  an  interval  may  occur  between  the 
death  of  A.  and  the  death  of  J.  S.,  yet  that  possibility  prevents  its  being  a  ^ood 
particular  estate,  to  support  a  contingent  remainder  to  be  limited  thereon.  Here, 
though  a  child  of  the  nephew  be  born,  it  is  possible  that  he  may  die  before 
twenty-one,  and  until  that  time,  therefore,  the  esute  is  defeasible.  Consequently 
it  cannot  be  good  as  a  contingent  remainder ;  it  is  either  void,  or  it  is  an  execu- 
tory devise,  according  to  the  doctrine  of  all  the  casea;  and  the  intent  of  the  tea* 
(a)  On  Bzecutory  Devitet,  p.  93,  of  edition  of  1796. 
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*36S1   ^^^  ^  cleariy  (kvoarable  to  the  defendant.  This  is  not  a  sabstitutionary 
J   fee,  because  the  whole  fee  is  given  away,  and  yet  in  certain  events,  *the 
fee  first  given  may  take  eflfect,  and  nevertheless,  the  subsequent  limitation  may 
in  certain  events  take  place  ailer  it 

Onshw^  Serjt.,  contr^.  This  is  not  an  executory  devise,  but  a  remainder;  and 
if  it  can  be  construed  as  a  remainder,  the  courts  will  favour  that  construction. 
It  has  all  the  qualities  of  a  contingent  remainder.  First,  there  is  an  estate  for 
life  to  support  it  Secondly,  it  possibly  may  take  effect  on  the  determination  of 
the  preceding  estate,  though  it  certainly  may  open  and  let  in  another :  it  is,  as 
held  in  Doed.  Comberbaek  v.  Pcrryn^  3  Term  Rep.  484,  a  contingent  remainder 
in  fee,  subject  to  be  defeated  by  opening  and  letting  in  the  estate  of  those  who 
may  be  born  afterwards.  The  case  of  GttBiver  v.  Wickett  called  for  no  decision 
on  the  point  whether  it  should  be  an  executory  devise  or  a  contingent  remainder, 
but  the  question  merely  was,  whether  the  ulterior  disposition  should  at  all  fake 
effect  So,  in  PeU$  v.  Brmen,  beyond  a  question,  the  fee  limited  after  a  fee  could 
act  be  supported  as  a  remainder ;  the  only  question  was,  whether  it  could  be  sup- 
ported at  all.  In  Parkhurst  v.  Smith,  the  question  was  not,  whether  there  was 
an  executory  devise,  or  a  contingent  remainder,  but  whether  the  remainder  were 
vested  or  contingent  It  may  be  a  good  executory  devise  in  one  case,  and  a  good 
contingent  remainder  in  another.  Though  both  estates  are  given  to  the  same 
person,  yet  there  are  two  estates ;  and  the  one  may  be  good,  the  other  not  Sup- 
pose a  devise  to  A.  for  life,  remainder  to  the  first  son  of  A.  in  fee :  but  if  the 
first  son  of  A.  die  under  twenty-one,  then  to  X.  in  fee ;  and  if  there  be  no  son 
*3691  ^^^'»  ^^®"  ^  ^'  '"  ^^^'  ^^^  ^^®  two  different  estates,  and  two  different 
•*  devisees;  and  the  devise  to  the  one  may  be  good,  to  *the  other  may  be 
bad,  and  it  makes  no  difference,  though  both  estates  are  given  to  one  person. 
There  was  only  one  other  point,  namely,  whether  this  devise  might  not  create 
an  estate  tail  in  the  nephews  of  the  testator.  Against  this  proposition  the  plain- 
tiff's counsel  had  relied  on  Doe  v.  Laming,  But  that  case  was  materially  differ- 
ent, not  only  because  there  the  estate  was  expressly  given  to  the  females,  who 
could  not  be  heirs  in  gavelkind,  as  well  as  to  the  males,  but  also,  as  Lord  Mans- 
FiBLo  notices,  because  they  were  made  tenants  in  common ;  whereas  the  land, 
by  the  course  of  descent  in  gavelkind,  would  go  to  them  as  coparceners.  Here 
the  devise  is  to  the  heirs  of  the  bodies  of  the  nephews  equally,  which  means  the 
heirs  in  gavelkind,  and  is  therefore  confined  to  the  males,  so  long  as  there  are 
any  males,  and  therefore  there  is  not  the  same  objection  to  construing  this  an 
estate  tail.  Strtrng  v.  Goff  is  inapplicable.  Dae,  an  demise  of  Blandfard,  v. 
ApipUn^  4  Term  Rep.  82,  favours  the  opinion,  that  the  nephews  here  took 
an  estate  tail ;  but  he  mainly  relied  on  the  point,  that  this  waa  a  contingent 
remainder. 

Best,  in  reply,  denied  the  application  of  Dae  v.  Applin,  and  Doe  r.  Perryn : 
the  latter  was  decided  upon  the  principle  that  the  ultimate  remainder  was  not  to 
take  effect  till  after  the  indefinite  failure  of  issue.  In  ChdHver  v.  Wickett  there 
were  no  children,  so  that  according  to  the  defendant's  argument,  that  would  have 
been  a  contingent  remainder ;  and  it  may  be  admitted  that  it  would  have  been 
such  if  the  testator  had  stopped  after  the  devise  to  the  unborn  child  without  add- 
ing the  proviso  for  the  estate  to  go  over  if  the  child  died  under  twenty-one ;  but 
the  court  there  hold  it  an  executory  devise,  and  not  depending  on  the  fact  whether 
*1701  ^  ^^*'^  ^  ^^  ^^  "^^'  ^"^  depending  on  the  circumstance,  that  there 
J  may  be  children  bom,  who  may  have  an  indefeasible  estate ;  *and  the 
devise  over,  if  the  children  shall  die  under  twenty-one,  comprises  in  it  the  re* 
mainder  over  if  there  shall  be  no  children :  il  is  all  one  limitation.  In  PelU  v. 
Browm  the  devise  is,  if  Thomas  died  without  issue,  living  William ;  so  here,  if 
either  should  die,  leaving  children,  and  they  all  should  die  without  attaining 
tweiity«one :  the  words  are  different,  the  effect  the  same.  The  devise  is  not 
merely  to  the  survivor  of  the  three  brothers,  but  to  the  aorvivor  jointly  with  the 
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heirs  of  any  dead  l>rother :  the  words  of  the  will  are  to  the  aurvivor  and  survivor?, 
and  the  heirs  of  the  body  of  such  surviving  and  other  nephew;  every  word  roust 
be  effectuated,  which  can  only  be  done  by  giving  a  portion  to  the  heirs  of  Ule 
body  of  him  who  may  have  died  leaving  issue*  If  all  had  died  leaving  iasiie, 
how  would  the  estate  have  gone  ?  CVo*.  adv.  wdL 

GiBBS,  C.  J.»  on  this  day  delivered  the  judgment  of  the  court  AAer  statiag 
the  devise,  and  the  remainder  to  the  right  heirs  of  the  testator,  he  observed  that 
those  were  the  only  material  parts  of  the  will,  as  it  affected  the  preseqt  questioo. 
This  was  an  ejectment  brought  for  a  moiety  of  the  third  part,  which  was  devised 
to  William,  the  eldest  nephew.  Therefore  his  lordship  would  state  the  ioletest 
which  William,  and  his  children  after  him,  took  in  tbe  premises.  The  devise  is 
to  William  for  life,  and  if  he  has  children,  (for  heirs  here  means  children,)  then 
to  them  in  fee :  if  he  has  no  children,  then  the  estate  goes  to  the  tesiaior^s 
nephews  John  and  RoberL  It  is  admitted  on  all  hands,  that  this  is  the  true  con- 
struction. [His  lordship  then  proceeded  to  state  the  facts  of  the  case.]  He 
observed  that  the  time  of  the  decease  of  John  Ck>x,  the  brother  of  the  testator, 
was  not  stated ;  but  whensoever  he  died,  certainly  a  portion  of  the  reversion 
which  was  vested  in  John,  descended  on  William,  his  eldest  son.  What  r»~| 
that  portion  was,  it  *was  unnecessary  for  the  court  to  inquire,  because  the  '• 
counsel  had  agreed  amongst  themselves  to  determine  what  was  the  portion  of  the 
reversion  which  the  parties  took,  if  the  court  would  determine  the  principle.  In 
January  1802  William  Cox  died;  and  if  the  contingent  retnainder  was  not  pre- 
viously destroyed,  his  third  part  then  dearly  passed  to  John  and  Robert » the  siir- 
Tiving  devisees.  It  is  admitted  that  the  share  sought  to  be  recovered  well  passed 
to  Woolley,  unless  the  contingent  interest,  which  the  deeds  stated  iu  the  case 
purported  to  convey,  was  destroyed  by  the  descent  of  a  moiety  of  the  estate  to 
William.  It  was  unnecessary  therefore  to  go  into  the  effect  of  those  deeds.  It 
was  admitted  also,  that  a  portion  of  the  reversion  descended  on  William.  So 
that  the  only  question  was,  whether  that  descent  of  a  portion  of  the  reversion 
destroyed  the  contingent  remainder  pro  toiUo,  The  lessor  of  the  plaintiff  insisted 
that  no  destruction  of  any  part  of  the  contingent  interest  was  occasioned  by  UmH 
event,  and  that  he  took  as  large  a  portion  as  descended  to  John.  Tbe  defendant 
contended  that  this  was  a  contingent  remainder,  descending  on  WiHiam,  which 
required  a  particular  estate  to  support  it ;  and  that  the  particular  estate  being 
merged  in  the  fee,  the  contingent  remainder  was  destroyed  with  it  The  plaintiff 
says,  the  contingent  interest  was  not  destroyed  by  unity  of  esUte,  because  it  was 
not  a  contingent  remainder,  but  an  executory  devise ;  for  it  was  not  to  takeeflfeol 
but  on  the  decease  of  the  children  of  the  first  grantee  under  twenty-one,  and 
therefore  was  not  supported  by  the  particular  estate  given  to  William,  because  it 
was  not  to  take  effect  on  the  decease  of  William.  These  are  the  points  on  which 
the  case  depends.  On  the  decease  of  William  it  must  be  determined  whether 
he  has  children,  who  are  to  take  in  the  one  event,  or  whether  the  persons,  who 
are  to  take  in  the  event  of  his  having  no  children,  are  to  succeed.  This  r^*^^ 
must  be  determined  on  *the  decease  of  William,  and  as  a  contingent  *- 
remainder  may  be  limited  with  a  double  aspect,  where  one  or  the  other  of  two 
limitations  must  take  effect  on  a  certain  event,  I  see  no  reason  why  this  should 
not  fall  within  that  class  of  cases.  But  it  is  said  it  cannot  be  so,  because  there 
is  one  event  which  may  not  then  take  effect;  namely,  that  of  the  nephews  having 
children,  and  the  children  dying  under  twenty-one,  after  the  decease  of  the  tenant 
for  life.  It  is  true  that  it  may  so  happen ;  but  that  is  not  the  event  which  has 
happened,  and  I  can  find  no  principle  on  which  we  are  called  on  to  deteraine^ 
that  because  there  are  two  limitations,  depending  upon  several  events,  one  of 
which  may  possiUy  not  take  effect  within  the  limits  which  the  rale  of  law  pie- 
acribes,  therefore  the  other,  dependent  on  an  event  which  necessarily  oonfoms 
to  the  rule  of  law,  shall  not  be  effectual,  if  that  event  happens.  This  is  the  eoo- 
dusion  to  which  the  court  have  come  on  arguing  the  case  on  pnnc^le,  bat  it 
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does  so  happen,  that  a  case  precisely  the  same  in  all  its  parts  with  this,  has  hap- 
pened in  modern  times,  which  was  not  mentioned  on  the  argument  at  the  bar : 
Doe,  an  demise  of  Davy,  ▼.  BtemsaU,  6  Term  Rep.  30.  That  was  in  substance 
a  de? ise  to  the  testator's  niece  Mary  Owstwick  for  life,  and  if  she  should  have 
children,  remainder  to  them  in  fee ;  if  none,  or  if,  having  children,  they  should 
die  under  twenty-one,  then  remainder  over  to  the  testator's  cousin  Peter  Davy. 
That  is  precisely  like  this  case.  Mary  Owstwick  suffered  a  recovery,  and  it  was 
agreed  that  the  contingent  remainders  over  were  destroyed.  Lord  Kenyon,  C  J., 
says,  ••  The  devisor  seems  to  have  reasoned  thus : — If  the  children  of  my  niece 
liFe  to  attain  twenty-one,  when  they  will  be  qualified  to  dispose  of  this  property 
•3731  P^^^^^^'y*  ^  &^^  ^^  ^^  ih,em  in  fee :  if  they  ha|>pen  to  die  under  twenty- 
•I  one,  and  without  leaving  issue,  then  I  will  consider  to  whom  *I  can  best 
dispose  of  (he  estate,  and  in  such  an  event  I  give  it  to  my  collateral  relations. 
Tliat  brings  the  present  case  within  Loddington  y.  Kime,  which  is  the  leading 
case  upon  this  subject,  and  converts  all  the  subsequent  limitations  into  contingent 
remainders.  Those  depended  on  the  particular  estate  given  to  the  niece ;  and 
she  having  destroyed  this  particular  estate  before  they  could  take  effect,  they  con- 
sequently fell  to  the  ground.  Perhaps  the  devisor  was  not  aware  that  ihta  niece 
could  destroy  the  estate  given  to  her  children ;  but  the  plaintiflTs  argument  goes 
to  admit  that  she  had  that  power,  and  it  is  a  necessary  consequence  of  our  putting 
such  a  construction  on  the  will  as  best  will  eflectuate  the  intention  of  the  de- 
visor." At  the  conclusion,  Lord  Kenton  says,  ''I  proceed  on  the  words  of  the 
will,  giving  effect  to  every  word  contained  in  it,  and  they  all  lead  to  this  conclu- 
sion, that  this  was  a  contingency  with  a  double  aspect.  If  M.  Owstwick  had 
any  children,  the  estate  was  limited  to  them  in  fee:  so  here,  if  William  had  chil- 
dren, the  estate  would  go  to  them  in  fee.  If  she  had  no  children,  or  if,  having 
children,  they  died  under  twenty-one,  and  without  issue,  then  it  was  to  go  over 
to  the  lessor  of  the  plaintiff.  Here,  too,  in  like  manner  as  in  that  case,  '*  all 
these  rested  in  contingency,  and  the  particular  estate  of  freehold  by  which  they 
were  supported  having  been  destroyed  before  they  were  capable  of  taking  effect, 
the  contingent  estates  limited  over  are  destroyed  with  it.  On  precedent,  there- 
fore, as  well  as  on  principle,  we  think  so  much  of  the  contingent  remainder  as 
was  co-extensive  with  the  portion  of  the  reversion  which  descended  to  William 
the  nephew  and  devisee  for  life  was  thereby  destroyed.  It  is  unnecessary  for 
us  to  go  into  the  consideration  what  tliat  portion  was,  as  the  parties  have  agreed 
to  settle  it  among  themselves.  Judgment  tor  the  defendant 
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A  beaeficUl  Ucesie  to  be  ezerciied  q|K)n  land,  may  be  granted  without  deed. 

And  withont  writing. 

A  license  to  be  eiereiaed  vpon  land  for  twentj.one  yean,  granted  fbr  a  valuable  consideration^ 

and  acted  npon,  cannot  be  eoentermaaded. 
A  party  conveying  to  truateea  an  eaute  in  land,  connected  with  an  intricate  eetabiiahment, 

which,  after  the  conTeyance,  he  continues  to  manage  without  their  interTerence,  held  to  have 

antliority  from  the  tnittees  to  bind  them  and  the  land  by  all  acta  in  the  ordinary  management 

of  the  eetabiiahment. 

The  plaintiir  declared  that  on  I9th  March,  1779,  WiHiam  Taylor,  then  being 
sole  proprietor  of  the  Opera-house,  or  King's  Theatre,  in  the  Haymarket,  and 
having  full  authority  to  grant  and  sell  the  ticket  thereinafter  mentioned,  by  in- 
denture between  him  and  Jacob  Gonrgas,  in  consideration  of  2251,  paid  by 
Qourgas  to  Taylor,  granted  to  Gourgas,  his  executors,  administrators,  and  assigns, 
mx  silver  tickets  of  admission  to  the  opera-house,  or  theatre,  and  gave  and 
granted  to  the  respective  tx^arers  thereof,  to  be  admitted  mtts  into  any  part  of 
2ie  theatre,  (the  boxes  and  other  places  which  were,  or  during  the  term  should 
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be  occupied  by  subscribers  to  the  opera,  and  the  boxes  reserved  for  the  use  of 
the  proprietors  and  their  assigns,  excepted,)  to  be  present  at,  and  see  aJl  operas, 
exhibitions,  and  other  public  entertainments,  (the  concert  of  ancient  music 
excepted,)  there  to  be  had  during  the  respective  terms  of  twenty-one  years,  or 
twenty-one  seasons,  from  24th  June,  1797;  which  six  silver  tickets  were  tbeu 
already  made  and  engraved  as  in  the  declaration  was  minutely  described,  one 
whereof  was  numbered  471 ;  to  hold  the  same  tickets  with  such  free  Ucense, 
&c.,  to  Gourgas  and  his  assigns,  for  the  term  of  twenty-one  years,  or  twenty-one 
seasons,  and  with  power  to  sell  such  tickets,  or  either  of  them,  and  ibe  license, 
liberties,  and  privileges  aforesaid,  at  pleasure:  And  Taylor  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  covenanted  with  Gourgas,  and  his  assigns, 
that  if  either  of  those  tickets  should  be  at  any  time  sold,  then  the  purchaser 
might,  upon  surrendering  the  tickets  so  purchased,  have  a  new  ticket,  to  be 
made  in  his  own  name,  upon  payment  of  one  guinea.  And  further,  for  defend- 
ing the  rights  and  privileges  of  Gourgas,  or  his  assigns,  holders  or  owners 
*of  those  six  tickets,  against  all  accidents  by  fire,  or  otherwise,  whereby  r«o7e 
those  tickets  might  be  lost,  &c.,  or  rendered  useless  to  the  owners,  that  *- 
upon  notice  in  writing  to  the  treasurer,  at  the  office  of  the  theatre,  of  any  such 
loss,  whereby  the  owners  of  the  tickets  might  be  deprived  of  the  use  thereof, 
and  upon  authority  given  to  stop  such  lost  or  missing  ticket  at  the  doors  of  the 
theatre,  and  to  refuse  admission  to  the  bearer,  the  real  owner  or  proprietor  for 
the  time  being  should  be  entitled  to  one  personal  admission  in  respect  of  each 
such  missing  ticket,  for  one  month ;  and  in  case  such  lost  ticket  should  not  be 
produced,  or  appear  at  the  theatre  within  the  month,  such  proprietor  should  be 
entitled  to  a  new  ticket,  for  the  residue  of  the  terra  thereby  granted,  with  all 
the  privileges  and  advantages  that  the  lost  or  missing  ticket  gave,  or  were  an- 
nexed, or  intended  by  that  indenture  so  to  be,  paying  for  the  same  one  guinea, 
and  surrendering  all  right  and  interest  under  such  former  ticket,  and  authorizing 
the  stopping  and  retaining  the  same,  if  thereafter  it  should  be  presented  at  the 
doors  of  the  theatre:  That  on  the  I6th  July,  1799,  the  plaintiff  became  the 
purchaser  from  Gourgas  of  the  ticket  numbered  471,  and  the  lawful  bearer 
thereof,  and  entitled  to  be  present  at,  and  see  all  operas,  exhibitions,  and  other 
public  entertainments,  (the  concert  of  ancient  music  excepted,)  there  to  be  had 
during  the  residue  of  the  respective  terms  of  twenty«one  years,  or  twenty-one 
seasons:  That  af\erwards,  on  1st  November,  1610,  the  plaintiff  lost  the  same 
ticket,  and  thereupon,  on  29th  December,  the  plaintiff,  in  pursuance  of  the 
indenture,  duly  obtained  a  new  ticket  in  lieu  of  the  lost  ticket,  (and  set  out  the 
description  of  it,)  whereby  the  plaintiff  became  and  thence  hitherto  had  been 
entitled  to  all  the  privileges  and  advantages  that  the  lost  ticket  gave  or  intended 
to  give :  That  while  the  plaintiff  was  possessed  of  that  ticket,  and  so  entitled, 
and  during  the  *term  of  twenty-one  seasons,  on  the  17th  January,  1S15,  ^375 
and  whilst  public  entertainments,  (not  being  the  concert  of  ancient  ^ 
music,)  were  performed  in  the  said  theatre,  the  plaintiff  attempted  to  enter  the 
theatre  at  the  proper  door,  and  presented  that  ticket  to  the  proper  person  in  that 
behalf;  and  avers  notice ;  yet  that  the  defendant,  con\riving  to  injure  the  plain* 
tiff,  prevented  him  from  entering  the  theatre,  unless  he  would  pay  10«.  M.,  which 
he,  thereupon,  to  obtain  permission,  paid.  There  were  other  counts  stating  the 
grievance  more  generally.  The  cause  was  tried  at  Westminster,  at  a  aittings  in 
Hilary  term,  1816,  before  Gibus,  C.  J.,  when  it  appeared  that  by  indenture  of 
1st  August,  1792,  between  F.  de  Burgh,  P.  Goldsworthy,  T.  Hammersley,  and 
W.  Sheldon,  Esquires,  1;  R.  B.  Sheridan  and  T.  Holloway,  Esquires,  2; 
and  W.  Taylor,  3;  Reciting  four  several  demises  of  the  theatre,  and  certain 
additional  buildings,  made  by  Vanburgh  and  others  to  Sir  Peter  Denis  and 
James  Brooke,  the  latest  whereof  was  from  4th  July,  1777,  for  twenty-one  years, 
and  that  Taylor  had  by  assignments  become  poaaeased  of  those  leaaea  and  pre* 
mises,  and  that  in  1789  the  theatre  was  burnt  down;  that  Taylor  rebuilt;  that 
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on  2d  Febraaiy,  1793,  Vanbur^h  and  wife,  and  also  Sheridan  and  Holloway, 
(who  by  letters  patent  from  the  crown  were  entitled  to  the  reversion  of  the 
premises  on  the  termination  of  the  then  existing  leases,)  assigned  to  De  Burgh, 
Goldsworthy,  and  Hammeraley  the  ground  on  which  the  new  theatre  was  built  ; 
in  trust,  first,  to  paj  the  rent  to  the  crown,  next  to  pay  Vanburgh,  and,  after  hid 
decease,  his  wife,  if  she  survived,  an  annuity  of  400/.,  and  to  pay  the  residue 
then,  and  after  the  decease  of  Vanburgh  and  wife,  the  whole,  of  the  profits  to 
Sheridan  and  Holloway  equally ;  that  two  terms  granted  to  Vanburgh  by  the 
*377]   ^^^^  ^'^  become  vested  in  Sheridan  and  Holloway,  subject  to  the  *lease 

^  to  Brooke,  then  vested  in  Taylor ;  that  in  consideration  of  Taylor's  expense 
in  rebuilding,  and  the  rent,  covenants,  &c.,  Sheridan  and  Holloway,  and  also 
De  Burgh,  Goldsworthy,  Hammersley,  and  Sheldon,  as  trustees,  at  the  request 
of  Taylor,  agreed  to  grant  Taylor  a  new  lease  of  the  premises  comprised  in  the 
lease  to  Brooke,  and  assigned  to  F.  de  Burgh,  Goldsworthy,  Hammersley,  and 
Sheldon,  in  trust  for  Sheridan  and  Holloway,  for  a  reversionary  term  of  twenty- 
two  years  from  Michaelmas,  1803,  by  that  indenture,  De  Burgh,  Goldsworthy, 
Hammersley,  and  Sheldon,  at  the  request,  ^.,  of  Sheridan  and  Holloway, 
demised,  and  Sheridan  and  Holloway  granted  and  confirmed  to  Taylor,  all  the 
theatre,  d&c.,  from  Michaelmas,  1803,  (the  expiration  of  Brooke's  lease,  t-hen 
vested  in  Taylor,)  for  twenty-two  years,  under  certain  rents;  and  Taylor  cove- 
nanted with  the  four  trustees,  and  also  with  Sheridan  and  Holloway,  that  he, 
Taylor,  would  not  during  that  present,  or  the  reversionary  term  of  twenty-two 
years,  without  the  license  of  Sheridan  and  Holloway  in  writing  first  obtained, 
grant  away,  assign,  let,  or  dispose  of  any  of  the  boxes  of  the  opera-house, 
(except  41  boxes,)  otherwise  than  from  year  to  year,  or  season  to  season,  or 
grant  any  seats,  rights,  or  privileges  of  admission  whatsoever,  in  or  to  any  box, 
or  other  part  of  the  theatre,  (except  only  the  said  41  btxes  and  250  tree  admis- 
sions,) (the  subscription  and  private  boxes  excepted,  and  any  encumbrances  that 
affected  Brooke^s  then  existing  lease,)  to  any  person  whomsoever,  otherwise 
than  by  the  year  or  season,  nor  pull  down,  lessen,  or  decrease  the  number  or 
dimensions  of  the  boxes,  nor  charge  or  encumber  the  theatre,  or  the  income 
thereof,  or  the  term  thereby  granted,  by  mortgaging  the  same,  or  granting  any 
new  or  additional  rent-charges,  or  any  other  encumbrance ;  except  that  in  case 
*3781   ^^  ^^^'  ^^  might  mortgage  for  the  purpose  of  ^rebuilding.     And  there 

-^  was  a  proviso  for  the  reentry  of  the  four  trustees,  on  non-payment  of 
the  rent,  or  breach  of  any  of  the  covenants,  and  more  expressly  in  c^se  of 
breach  of  the  covenant  last  stated.  By  indenture  of  34th  August,  1782,  be- 
tween W.  Taylor,  first;  J.  A.  Gallini,  second;  W.  Sheldon,  R.  Benton,  and 
J.  Needham,  thkrd ;  W.  Witham,  fourth ;  R.  B.  Sheridan,  fifth ;  T.  Harris,  sixth ; 
and  R.  B.  O'Reilly,  seventh;  Reciting  the  demise  by  Vanburgh,  by  the  lease  of 
the  44h  July,  1777,  and  aseignment  to  Taylor,  and  reciting  the  title  of  Taylor  to 
other  premises,  (being  the  part  whereon  the  stage  is  built,)  and  the  building  of 
the  new  theatre,  and  an  agreement  between  Taylor  and  O'Reilly,  (who  then  had 
Italian  operas  performed  at  the  Pantheon,  and  was  involved  in  debts,)  and  that 
Sheridan  and  Holloway  had  pmchaaed  Vanburgh's  interest  in  the  patent,  and 
that  the  Pantheon  was  destroyed  by  fire;  and  reciting  the  assignment  above 
stated  of  3d  February,  1793,  from  Vanburgh  to  his  trustees,  and  that  Gallini  was 
a  creditor  of  the  theatre  in  the  Hayroarket  for  19,000/.,  and  was  to  be  paid 
8500/.,  and  the  remainder  by  instalments ;  that  Harris  had  a  patent  granted  by 
Charles  the  Second  to  Killigrew,  and  was  to  receive  a  compensation  of  2501. 
per  annum  for  assigning  the  same  to  the  Drury  Lane  company  and  theatre ;  that 
Taylor  was  to  receive  lOOOiL  per  annotn  out  of  the  rents,  dtc.,  to  complete  the 
theatre ;  that  the  debts  of  the  Pantheon  and  Haymarket  theatre  were  to  be  paid 
in  ratable  proportions  out  of  the  residue  of  the  rents  and  profits  of  the  openn 
bouse,  by  instalmanU  of  4000L  a  year;  that  300^  a  year  was  to  be  paid  to 
Witham  as  a  tnialee  liNr  persons  then  ktely  interested  in  the  Pantheon,  during 
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O'Retlly's  life,  and  that  the  femainder  of  the  rents  and  pmSus  was  to  be  paid  to 
Taylor;  thai  to  raise  monej  to  oomplete  the  theatre,  and  satisfy  debts,  Taylor 
was  *to  be  authoriaed  to  sell  41  boxes  at  1000^.  each,  and  that  ^1  mlver  (-#3^ 
tiokets  and  claims  of  right  of  adanission  into  the  opera-house,  for  which  ^ 
oonsideralions  had  been  given,  should  remain  unimpeached :  that  a  manager 
was  to  be  appointed,  with  power  to  engage  performers,  and  that  the  annual 
expenditure  of  the  theatre  was  not  to  excMd  21,000/. ;  and  that  for  carrying  into 
execution  this  plan,  the  theatre  iras  to  be  vested  in  Sheldon,  Benlon,  and  Need- 
ham,  as  trustees,  for  the  residue  of  the  terms  gianted  by  Sheridan  and  HoHoway. 
Then  by  that  indenture,  in  oonsideration  of  the  premises,  and  of  lOs.,  Taylor 
granted  and  assigned  to  Sheldon,  Benton,  and  Neeham,  the  opera-house,  for  the 
remainder  of  sundry  terms  now  expired,  and  amongst  others  the  before  men- 
tioned term  of  twenty-two  years ;  upon  trust  to  receive  the  rents,  profits,  sub- 
scription, dooMnoney,  and  other  the  annual  income,  to  pay  thereout  the  taxes ; 
then  300/.  annual  rent  to  Holloway,  and  1260/.  annual  rent  to  Sheridan  and 
HoUoway,  to  Harris  350/.  per  annum,  in  respect  of  the  patent  to  be  annexed  to 
Drury  Lane  theaUre ;  then  to  pay  performers'  salaries,  and  servants'  wages,  &c., 
not  exceeding  21,000/.;  then  to  pay  Gallini's  debt  of  8500/1  by  instalments  of 
1500iL  a  year,  with  interest ;  then  to  pay  1000/.  a  year  to  Taylor,  or  the  architect 
or  other  person  he  might  employ  for  ten  successive  years  to  complete  the  thea- 
tre ;  then  to  pay  Wilham  for  the  life  of  O'Reilly,  200/.  a  year,  viz.  lOOil  for 
OReilly,  and  the  other  100/L  for  his  sister ;  then  to  pay  4000/.  a  year,  or  such 
less  surplus  as  there  should  be,  one  moiety  thereof  towards  the  discharge  of 
O'Reilly's  debts  in  respect  of  the  Pantheon,  and  the  other  moiety  towards  the 
discharge  of  Taylor's  debts  in  respect  of  the  Haymarket  theatre,  and  the  surplus, 
if  any,  above  that  4000/.,  to  Taylor  for  his  own  benefit.     And  the  trustees  were 
Empowered  to  appoint  a  manager,  removable  at  pleasure;  and  the  subscription 
*money  and  door  money  was  to  be  paid  to  a  banker  to  the  account  of   r«^^ 
Sheldon,  Benton,  and  Needham ;  and  after  the  trusts  were  perform^,  '• 
the  property  was  to  be  restored  to  Taylor.     After  the  execution  of  this  deed, 
Taylor  continued  in  the  absolute  management  of  the  theatre,  and  feceipt  of  the 
profits,  as  before,  and  no  possession  was  taken  by  the  trustees  till  1800,  when 
Sheldon  entered,  and  for  a  time  assumed  the  possession,  but  after  that  time  they 
again  replaced  the  possession  in  Taylor.     On  19th  March,  1790,  Wm.  Taylor 
by  deed,  (reciting  that  he  had  been  for  some  time  past,  and  then  was,  the  sole 
prop^etor  of  the  opera^iouse,  and  of  all  benefit  to  arise  thereby,  granted  to 
Gourgas,  his  executors,  adraiaistrators,  and  assigns,  six  silver  tickets  of  admis- 
sion, (among  which  was  No.  471,)  and  gave  and  granted  to  the  respective 
bearers  thereof  to  be  admitted  gratis  during  the  term  of  twenty-one  years  or 
twenty-one  seasons,  from  24th  June,  1707;  to  hold  thesansewkh  such  free 
license,  &c.,  to  Gourgas,  his  executors,  administrators,  and  assigns,  for  the  term 
of  twenty-one  years  or  twenty-one  seaaons,  with  full  power  to  sell  such  tickets 
and  license,  d&c^  at  pleasure.    And  Taylor  covenanted  «*  that  he  had  good  right 
ao  to  grant  auch  tickets,  and  that  he  would  warrant  to  the  owners  thereof  the 
free  enjoyment  of  such  right  for  the  term,  and  that  if  either  of  the  tickets  flhooM 
be  sold,  the  puvehaaer  might,  upon  delivering  up  the  purchased  ticket,  have  a 
new  ticket  in  hia  own  name,  on  payment  of  one  guinea,  and  further  for  pre- 
serving the  right  of  Gourgas  and  hia  aasigns,  holders  or  owners  of  the  ticket, 
against  accidents  whereby  the  same  might  be  lost,  upon  notice  to  the  treasurer 
of  the  theatre  of  such  loss,  the  owner  thereof  should  be  entitled  to  another 
ticket  for  the  residue  of  the  term,  in  the  same  manner  as  he  held  the  lost  ticket, 
paying  for  the  same  one  guinea.     And  upon  every  sale  of  the  ticket,  notice 
should  be  given  to  the  •office  of  the  theatre,  in  order  that  the  purchaser  r,«fl, 
might  be  the  better  protected  in  the  enjoyment  of  his  right    On  Mth  ^ 
July,  1799,  the  plaintiff  purchased  by  public  auetion  the  ticket  numbered  471, 
which,  upon  payment  of  the  price,  was  delivered  to  him,  without  deed.    In 
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1809»  the  plaintiff  haring  lost  his  ticket,  it  was  renewed  to  him  in  the  manner 
stated  in  the  declaration.  He  continned  to  enjoy  a  free  admission  to  the  theatre, 
from  the  lime  of  his  purchase,  until  Match,  1814,  when  admittance  was  refused 
to  him  by  the  defendant,  who  was  a  receiver,  appointed  hy  the  Court  of 
Chancery,  by  order  of  the  trustees,  Sheldon,  Benton,  and  Needham,  upon  the 
gnmnd  that  this  was  a  grant  which  Taylor  was  not  competent  to  make.  For 
the  defendants  it  was  contended,  diat  Taylor  having  at  the  date  of  the.  deed  of 
sale  of  the  six  tickets,  no  legal  estate  in  the  premises,  that  deed  was  void.  For 
the  plaintiff  it  was  urged,  that  the  deed  of  24th  August,  1792,  not  being  accom- 
panied with  possession  was  fraudulent,  and  Reed  v.  lUadeSf  ant^,  v.  2)2,  was 
cited,  as  haying  disposed  of  that  trust  deed :  Gibbs,  C.  J.,  held,  that  t'tie  court 
had  restricted  that  proposition  to  the  personal  effects  only,  which  wera  .herein 
corapciaed :  he  thought  that  the  deed  of  24th  August,  17d2,  which,  with  relation 
to  this  question,  was  a  conv^ance  of  real  property,  was  not  void ;  he  thought 
that  die  trustees  were  trustees  to  administer  the  funds,  but  that  Taylor  was  to 
raise  the  funds,  with  power,  perhaps,  to  the  trustees  to  interpose,  if  they  found 
Taylor  misconducting  the  concern :  and  accordingly,  in  1800  they  did  interpose 
for  a  time;  but  that  preyiously  to  their  interposition,  the  defendant  being  left  by 
these  trustees,  who  had  the  legal  title,  in  possession,  with  all  these  powers  to 
manage  the  opera-house,  there  was  the  strongest  implication  of  an  authority 
^3821  ^^^™  ^^^  trustees  to  TViyk>r  to  issue  these  ^tickets ;  and  under  his  lord- 
J  ahip's  recommendation,  the  jury  found  a  yerdiet  for  the  plaintiff  for  2921 
8i^  being  the  damage  sustained  by  two  years'  exclusion,  at  fonrteen  guineas  per 
annum. 

Bestf  Seijt,  in  the  same  term,  obtained  a  rule  nisi  to  set  aside  the  verdict,  and 
enter  a  nonsuit  In  Michaelmas  term,  1816,  Lern  and  Vaugkan,  Serjts.,  showed 
cauae,  and  Best  endearoured  to  support  his  rule.  The  court  took  time  to  con- 
sider, and  on  this  day  the  judgment  of  the  court,  which  invoWes  the  substance 
of  the  arguments  on  both  sides,  was  delivered  by 

GiBBS,  C.  J.  This  was  an  action  tried  before  me,  at  Westminster,  against 
the  doorkeeper  of  the  Opera-house,  for  denying  admission  to  the  plaintiff,  who 
was  the  holder  of  a  silrer  ticket,  purporting  to  give  him  entrance  for  twenty-one 
yeara.  On  the  1st  August,  1792,  the  opera-house,  d&c,  was  eenveyed  to  W* 
Taylor  for  a  long  term  now  expired.  W.  Taylor  had  the  complete  management 
of  the  concern.  On  the  24th  August,  1792,  W.  Tkylor  conveyed  the  said 
opera-house,  &c.  to  trustees,  in  trust  to  receive  the  profits  and  make  certain 
payments.  The  trustees  did  not  appear  to  hare  acted  under  this  trust,  until  the 
year  1800.  On  the  19th  March,  1799,  W.  Taylor  granted  by  indenture  six 
silver  tickets  of  admission  to  one  Oourgas,  entitling  the  holder  of  each  of 
them  to  free  admission  for  twenty-one  years.  The  plaintiff  became  the  holder 
of  one  of  them,  on  and  from  the  16ch  July,  1799,  and  was  never  interrupted  in 
his  right  of  entnnce  till  1814,  though  the  trustees  had  confessedly  taken  the 
management  for  some  years,  in  and  from  1800.  In  1814,  the  doorkeeper,  by 
their  direction,  excluded  the  plaintiff,  for  which  exclusion  the  present  action 
^MS\  "'**  brought.  The  objections  to  the  plaintiff's  •right  were,  1.  That  W. 
•I  Taylor  had  parted  with  the  legal  estate  before  he  granted  the  silver 
tickets  to  Gourgas,  and  therefore  nothing  passed  by  that  grant.  To  this  it  was 
answered,  that  the  trustees,  in  whom  the  legal  estate  was  yested,1eft  the  whole 
management  to  W.  Taylor,  without  notice  to  any  one  of  their  claim,  and  there- 
fore his  acts  in  the  course  of  that  management  were  authorized  by  and  binding 
upon  them.  The  defendant  then  insisted,  2.  That  this  was  an  interest  in  land] 
and  being  for  more  than  three  years,  could  not  pass  without  a  writing  signed  by 
the  party,  or  his  agent,  authorized  in  writing,  and  that  W.  Taylor  was  not  sb 
authorized  by  the  trustees;  and  3.  It  was  further  insisted  by  him,  that  such  an 
interest  could  only  pass  by  deed,  and.  that  W.  Taylor  could  not  be  authorized 
by  the  trustees  to  execute  such  deed,  except  by  a  deed  from  them.  The  answei 
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piven  to  the  two  latter  objections  was,  that  this  was  not  an  interest  in  land,  bui 
a  license  irret ocable  to  permit  tbe  plaintiff  to  enjoy  certain  privileges  thereon^ 
and  was  not  required  to  be  in  writing  by  the  statute  of  frauds,  though  it  extended 
beyond  the  term  of  three  years,  and  consequently  might  be  granted  without  a 
deed ;  and  although  W.  Taylor  had  affected  to  grant  this  by  deed,  it  may  bind 
tbe  trustees,  not  as  their  deed,  but  as  a  license  authorized  by  them.  In  support 
of  this  doctrine,  the  following  cases  are  found:  We&b  v.  Paiemosier^  Palm.  71: 
S.  C.  2  Ro.  Rep.  152;  S.  C.  Poph.  151;  license  to  the  plaintiff  from  Sir  W. 
Plummer  to  lay  a  stack  of  hay  on  his  land  for  a  reasonable  time;  afterwards  Sir 
W.  Plummer  leased  the  land,  and  the  lessee  turned  in  his  cattle,  and  ate  the 
hay,  for  which  this  action  was  brought.  The  court  held  thai  such  a  license  was 
good,  and  could  not  be  countermaiuied  within  a  reasonable  time,  but  that  more 
than  a  reasonable  time  had  elapsed,  half-a-year,  and  therefore  the  license  was  at 
an  end.  *This  case  was  recognised  and  acted  upon  by  Lord  Ellenbo-  r«noj 
ROUGH  and  the  Court  of  King's  Bench,  in  Winter  ▼.  BrookwellyS  East,  306.  ^ 
This  shows  that  a  beneficisd  license  to  be  exercised  upon  land  may  be  granted 
without  deed,  and  cannot  be  countermanded,  at  least  after  it  has  been  acted  upon; 
and  this  would  also  be  sufficient  to  show,  that  this  is  not  such  an  interest  in 
land  as,  by  the  statute  of  frauds,  can  only  pass  by  writing;  but  if  any  doubt 
remained  upon  the  latter  point,  it  has  been  long  ago  expressly  decided  by  the 
Court  of  King's  Bench,  in  the  case  of  Wood  v.  Lidce^  Sayer  3,  better  reported 
in  a  MS.  book  of  Mr.  Justice  Bubrouoh,  p.  36.  License  to  stack  coals  on 
the  defendant's  dose  for  seven  years,  cannot  be  revoked  at  the  end  of  three. 
These  cases  abundantly  prove,  that  a  license  to  enjoy  a  beneficial  privilege  on 
land  may  be  granted  without  deed,  and*  notwithstanding  the  statute  of  frauds, 
without  writing.  What  the  plaintiff  claims  is  a  license  of  this  description,  and 
not  an  interest  in  the  land.  Gourgas  paid  a  valuable  consideration  (225/.)  lo 
W.  Taylor  for  these  tickets,  and  the  trustees  might  have  called  upon  W.  Taylor 
to  account  to  them  for  that  money.  That  it  was  in  the  ordinary  course  of 
managem«Dt  to  make  such  grants,  appears  from  the-  plaintiff  not  having  beer, 
distuibed  by  tbe  trustees,  while  they  had  possession  for  some  years,  at  least  ir 
and  after  1800.  He  is  therefore  entitled  to  exercise  the  license  granted  to  him, 
and  may  maintain  the  present  action  against  the  defendant  who  has  diU'jrbet 
him  in  it.(«) 

(a)  [See  1  Greenleaf'i  Rep.  117,  Richer  et  al,  t.  Kelly  et  al.i  11  Mam.  Rep.  52^,  tSsokv. 
Bimma,] 
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The  venue  may  be  changed  to  a  citj  on  the  uanal  alHdaTit,  after  which  the  p»  t-  A^y,  ea  metioii. 
haTe  a  venire  to  the  aheriff  of  the  next  adjoining  conn^ 

Frerb,  Serjt.,  moved,  upon  the  ^  usual  affidavit,  to  changt  ttje  venue  from 
London  to  the  county  of  the  city  of  Norwich,  that  the  plaintiff  might  afterwards 
move  for  a  yft'ii  of  venire  facias,  directed  to  the  sheriff  of  Norfolk,  and  thst  Ibt 
cause  might  be  tried  by  a  jury  of  the  county  of  Norfolk,  tiie  next  sdjoinin^ 
county  to  the  county  of  the  city  of  Norwich,  in  pursuance  of  t»ie  statute  3o  G.  3, 
c.  5%  which  gives  either  party  this  privilege. 

The  Court  took  time  to  the  following  day  to  inquire  into  the  practice,  when, 
finding  that  the  Court  of  King's  Bench  were  (as  upon  the  motion  was  suggested 
by  Huliock,  Serjt.,  amicus  curia,)  in  the  habit  of  granting  similar  application^ 
which  were  not  remembered  to  have  been  before  made  in  this  court,  they 

Granted  the  rule  absolute 
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[1  Moore  89,  S.  C] 

A  eoTanant  to  repair  at  all  times,  when,  where,  and  as  ofleo  as  occasion  should  require  during 
the  term,  and  at  farthest  within  three  months  ^fter  notice  of  want  of  reparation,  is  one  cove- 
nant; and  H  oaiurat  be  stated  as  an  absolute  coTenant  to  repair  at  all  times  when,  where,  and 
as  often  as  oecasioii  shall  require  during  the  term. 

In  cofeiiant,  the  plaintKT  averred  a  demise  by  H.  Penton,  by  indenture  to  J. 
Weston,  of  a  messuage  to  hold  to  him  and  hia  assigns  for  five  years,  and  averred 
a  covenant  by  the  lessee,  that  he  and  his  assigns  would  suflkiently  repair,  main* 
tain,  &c,  and  amend  the  messnage  and  premises,  and  all  the  walls,  fences,  dta 
of,  in,  or  belonging  to  the  same,  and  that,  from  time  to  time,  and  at  all  tiraesy 
*3861  ^^^^>  where,  and  as  often  as  need  or  occasion  should  be  daring  the  tejrra; 
•1  *and  he  showed  a  conveyance  of  the  reversion  to  the  plaintiff,  and  an 
assignment  of  the  term  to  the  defendant,  and  averred  for  breach,  that  during  the 
demise,  and  after  the  conveyance  of  the  reversion,  and  the  assignment,  the  de- 
fendant did  not  suflkiently  repair  and  maintain  the  messuage,  and  all  the  walls 
of,  in,  and  belonging  to  the  same ;  but  on  the  contrary,  after  the  date  of  the 
lease,  assignment  to  the  defendant,  during  the  demise,  and  the  defendant's  po»* 
session,  and  after  the  conveyance  to  the  plaintiff,  the  defendant,  without  license, 
and  against  the  plaintiff's  will,  wrongfully  pulled  down  and  destroyed  a  certain 
part  of  one  of  the  walls  of  the  premises,  and  the  materials  thereof  wrongfully 
carried  away,  and  converted  to  his  own  use,  and  wrongfully  erected  a  breast* 
timber  in  place  of  that  part  of  the  wall  which  was  so  injuriously  broken  down, 
and  continued  it  hitherto  so  erected,  whereby  the  messuage  was  weakened  and 
damaged.  Upon  the  trial  of  the  cause,  at  the  sittings  in  Middlesex,  after  Mi- 
chaelmas term,  1816,  before  Gibbs,  C.  J.,  upon  the  plea  of  iton  est  jf^adum^  the 
lease  produced  in  evidence  for  the  plaintiff  contained  a  covenant  that  *<  the  lessee 
and  his  assigns  would  sufficiently  repair,  maintain,  dtc,  and  amend  the  messuage 
and  premises,  and  all  the  walis,  fences,  d&c,  of,  in,  or  belonging  to  the  same,  and 
that,  from  time  to  time,  and  at  all  times,  when,  where,  and  as  often  as  need  or 
occasion  should  be  during  the  term,  and  at  farthest,  within  three  months  after 
notice  of  any  decay  or  want  of  reparation  should  by  the  lessor,  or  his  assigns, 
be  given  to,  or  left  at  the  demised  premises  for  the  lessee  or  his  assigns."  Gibbs, 
C.  J.,  was  of  opinion  that  the  latter  clause  so  materially  qualified  the  covenant, 
as  to  render  it  a  wholly  different  covenant  from  that  which  the  plaintiff  had  alleged 
in  his  declaration,  and  that  it  was  a  fatal  variance ;  and  he  directed  a  nonsuit 
*3871  ^^^h  Serjt ,  in  this  term,  obtained  a  rule  niii  to  set  aside  the  nonsuit, 
-'   and  have  a  new  trial,  against  which 

Best  and  Copley,  Serjts.,  showed  cause.  Upon  this  covenant  a  plea  that  the 
defendant  repaired  within  three  months  would  be  good.  If  the  whole  covenant 
had  been  set  out,  it  wotild  be  clear  that  the  plaintiff  could  not  recover  without 
averring  and  proving  three  months'  notice,  which  was  requisite  as  well  in  the  case 
of  voluntary  waste  committed  by  tlie  assignee  in  pulling  down  a  wall,  as  in  the 
case  of  permissive  decay. 

Xeit5,  Serjt,  in  support  of  his  rule.  These  are  two  distinct  covenants.  There 
may  be  two  distinct  covenants  in  one  sentence  Immediately  on  the  premises 
going  out  of  repair,  there  shall  be  an  action  on  the  breach:  the  plaintiff  may,  at 
his  option,  either  proceed  on  the  general  covenant,  or  on  the  further  covenant 
to  repair  within  three  months  after  notice ;  but  the  plaintiff  is  not  bound  to  give 
the  notice,  and  he  may  rely  on  the  general  covenant,  if  he  will.  And  the  nature 
of  the  breach  is  a  material  consideration.  This  is  a  non-repair  of  a  particular 
sort,  occasioned  by  the  voluntary  act  of  the  defendant.  Roe  on  demise  of  Goaily 
V.  Paine^  2  Camp.  520,  is  in  point  The  defendant  objected,  that  after  notice 
to  repair  within  three  months,  an  ejectment  for  the  forfeiture  by  not  repairing 
could  not  be  brought  within  the  three  months:  Lord  Ellknborouoh  says,  *<ThQ 
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lease  contains  a  general  covenant  to  keep  the  premises  in  repair.  By  breach  of 
this  the  lease  was  forfeited,  and  the  notice  was  no  waiver  of  the  forfeiture." 
HowdHs.  Richards^  11  East,  635,  is  applicable.  Whether  the  two  covenants 
Stand  in  the  same  or  in  different  sentences,  the  object  of  the  contract  r»ooa 
must  be  ^looked  ta  The  latter  dai^  does  not»  according  to  the  effect  ^ 
contended  for,  qualify,  but  annihilate  the  other.  The  more  natoial  eonstructioa 
is,  to  give  effect  to  each  part.  The  lessee  has  no  right  to  say  that  there  is  any 
time  during  which  he  may  leave  the  premises  in  decay. 

B€it^  in  reply.  In  Chatky  v.  Pmne,  there  was  a  general  oovenant ;  and  there 
was  no  discassion,  whether  there  were  one  covenant  or  two,  nor  whether  they 
were  repugnant  or  not.  The  case  of  Homdl  v.  Richards  only  shows,  thai  where 
part  of  one  covenant  qualifies  another  covenant^  the  whole  must  be  stated ;  but 
it  is  impoflsible  that  there  should  be  two  covenants  in  one  sentence. 

Cur,  ado.  vtdt, 

Dallas,  J.,  on  this  day  pronounced  the  judgment  of  the  court,  that  this  non- 
suit ought  not  to  be  set  aside.  An  absolute  covenant  is  not  the  same  as  a  quali* 
fied  covenant,  if  they  differ  in  substance.  This  declaration  states  an  absoiate 
covenant  There  is  a  difference  in  substance ;  namely,  the  giving  of  three  monthi^ 
time  to  put  the  premises  in  repair.  And  the  whole  stands  in  the  same  sentence; 
therefore  it  is  unnecessary  to  inquire  what  the  effect  would  be  if  a  separate  cove- 
nant were  found  in  a  different  part  of  the  same  deed.  Separate  and  distinct 
covenants  are  those  which  severally  make  a  complete  sentence.  This  is  one 
entire  covtenant,  the  whole  of  which  must  be  taken  together,  and  therefore  the 
rule  muat  be  Diacharged. 
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In  the  Hilary  vacation  died,  at  Bath,  the  Right  Honourable  Sir  Alexander 
ThoiDBOD,  Knight,  Lord  Chief  Baron  of  His  Majesty's  Court  of  Exchequer. 

On  the  first  da^  of  this  term  Sir  Richard  Richards,  Knight,  ane  of  the 
Barons  of  His  Majesty's  Court  of  Exchequer,  was  appointed  to  the  ofBce  of 
Lord  Chief  Baron  of  the  same  court,  vacant  by  the  death  of  the  Right  Honour- 
able Sir  Alexander  Thomson,  Knight. 

In  the  beginning  of  this  term  Sir  William  Garrow,  Knight,  resigned  the  office 
of  attorney-general  to  his  majesty,  and  was  called  to  the  degree  of  the  coif,  and 
was  appointed  to  the  office  of  one  of  the  puisne  Barons  of  His  Majesty's  Court 
q(  Exchequer,  vacant  by  the  promotion  of  Sir  Richard  Richards.  He  gave 
rings  with  the  motto  Fa9  eijura, 

*In  the  same  term  Sir  Samuel  Shepherd,  Knight,  late  his  majesty's  rvAon 
solicitor-general,  was  appointed  to  the  office  of  his  majesty's  attorney-  L^''^ 
general,  vacant  by  the  promotion  of  Sir  William  Qarrow. 

And  in  the  same  term  Robert  Gifibrd,  Esauire,  was  appointed  to  the  office 
of  his  majesty's  solicitor-general,  vacant  by  the  promotion  of  Sir  Samuel  Shep- 
herd.   He  soon  after  received  the  honour  of  knighthood. 


JOHNSON  and  Others  v.  THE  COKE  AND  GAS  UGHT  COMPANY. 

Motions  to  regalite  the  tml  must  be  made,  not  to  the  court,  but  to  the  judge  who  presidet 

«t  fitff  jvrtM. 
Ab,  ft  motion  to  try  ft  cauae  at  a  sittings  in  term  notwithstanding  a  special  jury  obtained  by 

the  opposite  party  for  delay. 

This  waa  an  action  upon  an  award  directing  the  defendants  to  pay  a  sum  of 
money  by  instalments,  two  of  which  being  due,  the  plaintiffii  sued,  and  the  de- 
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fendants  pleaded  non  est  factum^  the  cause  was  in  course  for  trial  on  the  first 
day  of  sittings  in  this  term,  when  the  defendants  ohtained  a  rule  for  a  special 
jam 

Blosset^  Seijt.,  upon  an  affidavit  that  their  purpose  was  helieved  to  he  delay, 
moved  on  the  authority  of  Bloxham  v.  Brown,  ant6,  iv.  470 ;  that  the  cause 
might  he  tried  by  the  special  jury  at  the  first  sittings,  for  which  it  before  stood. 

The  court,  upon  reference  to  the  case  cited,  directed  the  application  to  be 
made  before  the  judge  who  was  to  preside  at  nisi  prius :  if  the  application  bad 
been,  as  the  unsuccessful  application  to  the  court  in  the  case  *cited  was,  r^ogi 
an  application  to  set  aside  a  rule  of  the  court,  then  it  was  proper  to  ^ 
make  the  motion  in  bank,  bat  where  it  was  a  motion  to  regulate  the  trial,  the 
party  must  apply  to  the  judge  who  presides  at  nisi  privs. 

And  they  refused  to  make  any  order. 


DUNCAN,  Gent.  v.  RICHMOND. 

[1  Moore,  99.  S.  C] 

Where  an  attorney  has  in  hia  ciifltody  munimenta  of  two  co-defendanta,  the  court  will  not 
refer  it  to  the  prothonotary  to  aacertain  which  of  them  he  aball  deiiTer  over  to  one  defend- 
ant, paying  the  debt  and  costs. 

This  was  an  action  on  an  attorney *s  bill.  Bosanquet,  Serjt.,  moved  lo  refer 
it  to  the  prothonotary  to  inquire  what  deeds,  papers,  and  writings  ought  to  be 
delivered  over  by  the  plaintiff  to  the  defendant  on  payment  of  debt  and  costs. 
The  plaintiff  doubted  whether  he  could  safely  deliver  aver  certain  deeds  be- 
longing to  a  co-defendant. 

GiRBS,  C.  J.  Here  are  deeds  delivered  to  the  plaintiff  either  by  A.  and  R 
jointly,  or  some  by  A.  and  some  by  B.  The  plaintiff  has  a  lien  on  sooie  of 
these  deeds  for  his  bill.  But  some  of  the  deeds  belonging  to  A.,  some  to  6.; 
and  some  jointly  to  A.  and  B.,  we  cannot  bring  B.  before  this  court  to  try  his 
rights.  Rule  refused. 


*JONES  V.  HILL. 

[2  Moore,  100,  S.  C] 

An  action  upon  the  caae  in  the  nature  of  waate  cannot  be  aupported  aeainat  the  aaaigoee  of  a 
lease,  in  which  the  lessee  had  covenanted,  '*  from  time  to  time,  tna  at  all  times  during  the 
term,  when  need  should  require,  sufficientlv  to  repair  the  premises,  with  all  necessary 
reparations,  and  to  yield  up  the  same  so  well  repaired  at  the  end  of  the  term,  in  as  good 
condition  aa  the  aame  should  be  in  when  finished  under  the  direction  of  J.  M.,"  upon  * 
breach  that  the  defendant  suffered  the  premises  to  become  and  be  in  decay  aixi  ruioous 
during  a  large  part  of  the  term,  and  after  the  term  wronjgfuUy  yielded  them  up  in  macli 
worae  order  and  condition  than  when  the  same  were  finislied  under  the  direction  uf  J.  M. 

SemUe  that  case  will  not  lie  againat  a  lessee  for  yeara  for  peimiaaive  waato. 

The  plaintiff  declared  that  the  defendant  had  held  and  enjoyed  divers  mes- 
suages and  two  small  rooms  as  tenant  thereof  to  the  plaintiff,  to  wit,  for  the 
residue  of  a  term  ending  24lh  June,  1815,  upon  certain  terms,  viz.  that  the  de- 
fendant, during  his  tenancy,  at  his  own  costs,  would  from  time  to  time,  and  at 
all  times,  when,  where,  and  as  often  as  need  or  occasion  should  be  or  require, 
well  and  sufficiently  repair,  uphold,  maintain,  amend  and  keep  the  premises, 
wit/  evety  part,  in,  by  and  with  all  and  all  manner  of  needful  and  necessary  repara- 
tions and  amendments,  and  the  same  so  well  upheld,  &c.  at  the'  end,  or  other 
sooner  determination  of  the  term,  which  should  first  happen,  would  peaceably 
yield  up  to  the  plaintiff  in  as  good  plight  and  condition  as  the  same  were  in, 
when  finished  under  the  direction  of  Mr.  John  Middleion  ;  but  that  the  defend* 
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ant,  not  regaxding  hia  duty  in  that  behalf,  biit  contriving  to  injure  the  plainiifl^ 
whilst  the  aam^  were  in  the  defendant's  possession  as  tenant  thereof  to  the 
plaintiff*  to  wit,  on  the  24th  June,  1810,  and  on  divers  other  subsequent  days 
before  ^th  June,  1815,  wrongfully  suffered  the  messuages  and  two  small  rooms 
to  be,  become,  and  continue,  and  the  same  during  all  thmt  period,  and  still,  were 
niinoua,  prostrate,  fallen  down,  and  in  great  decay,  for  want  of  needful  and 
necessary  reparations  and  amending,  &«.,  and  afterwards,  on  that  day,  the 
defendant  wrongfully  yielded  up  to  the  plaintiff  the  premises,  so  ruinous,  and 
•SflSI   ^°  ^^^^  worse  order  and  condition  than  ^when  the  same  were  finished 
-1   under  the  direction  of  JVIiddieton.    The  plaintiff  in  his  second  count 
stated  that  the  defendant  had  held  divers  messuages  and  two  small  r^ioms  as 
tenant  thereof  to  the  piaintiflf,  viz.^upon  certain  terms,  that  the  defendant, 
during  his  tenancy,  at  his  own  costs,  would  from  time  to  time  and  at  all  times, 
when,  where,  and  as  often  as  need  or  occasion  should  be  or  reouiie,  well  and 
sufficiently  repair,  uphold,  maintain,  amend,  and  keep  the  premises  in,  by,  and 
with  all  and  all  manner  of  needful  and  necessary  reparations  and  amendments ; 
and  assigned  for  breach  that  the  defendant,  not  regarding  his  doty,  but  wrong* 
fully  intending  to  injure  the  plaintifl^  whilst  the  same  were  in  the  defendant's 
possession  as  tenant  thereof  to  the  p]aintiflr,on  24th  June,  1810,  and  other  days, 
wrongfully  permitted  the  messuages  and  two  small  rooms  to  be,  become,  and 
continue,  and  the  same  during  all  that  period,  and  still,  were  ruinous,  prosirate, 
fieJlen  down  and  in  great  decay  for  want  of  needful  and  necessary  reparations, 
and  amending,  maintaining,  repairing,  and  upholding  the  same.    The  plaintiff 
in  his  third  count  averred  that  the  defendant  held  the  premises  as  tenant  to  the 
plaintifi^  upon  the  terms  that  the  defendant  should,  whilst  he  so  continued  ten- 
ant, sufficiently  repair,  maintain,  support,  and  keep  them ;  and  he  averred  that 
the  defendant  was  and  continued  his  tenant  thereof  from  24th  June,  IHIO,  until 
24th  June,  1815;  but  that  the  defendant,  not  regarding  his  duty,  did  not,  nor 
would  whilst  he  so  continued  tenant,  sufficiently  repair  the  premises,  but  had 
neglected  so  to  do,  and  on  the  contrary,  during  all  that  term,  had  suffered  and 
permitted  the  premises  to  be  and  remain  ruinous,  prostrate,  fallen  down,  and  in 
great  decay,  for  want  of  needful  and  necessary  reparations,  maintaining,  and 
upholding  the  same.     The  defendant  pleaded  the  general  issue. 
_gj-.       *This  cause  was  tried  at  the  Surry  Lent  assizes,  1817,  before  Dal* 
-J   LAS,  J.     It  appeared  that  the  defendant  had  been  tenant  of  the  premises 
under  a  lease  to  Rotton  for  twenty^one  yeare,  from  24th  June,  1794,  wherein  the 
lessor  covenanted  that  he  would,  at  his  own  costs,  cause  the  several  alterations 
and  improvements  then  going  on  under  the  direction  of  Mr.  John  Middleton, 
with  respect  to  the  basement  stories  and  drains  of  the  premises,  to  be  completed 
before  24th  June,  then  next,  and  the  lessee  covenanted  that  he,  his  executors, 
administrators,  and  assigns,  or  some  or  one  of  them,  would,  at  his,,  or  some  or 
one  of  their  own  costs,  from  time  to  time,  and  at  all  times  during  the  term, 
when,  where,  and  as  often  as  need  or  occasion  should  be  or  require,  well  and 
sufficiently  repair,  uphold,  maintain,  amend,  and  keep  the  premises,  and  every 
part,  in,  by,  and  with  all  and  all  manner  of  needful  and  necessary  reparations 
and  amendments  whatsoever,  and  the  same  so  well  and  sufficiently  upheld, 
sustained,  maintained,  repaired,  paved,  amended,  and  kept,  at  the  end  or  other 
sooner  determination  of  that  demise,  which  should  first  happen,  would  peace- 
ably yield  up  to  the  lessor,  in  as  good  plight  and  condition  as  the  same  should 
be  in,  when  finished  under  the  direction  of  Mr.  John  Middleton,  agreeable  to 
the  lessor's  covenant  therein  contained,  (reasonable  use  and  wear  excepted.) 
For  the  defendant  it  was  objected,  that  an  action  upon  the  case  could  not  be 
maintained  for  permissive  waste,  upon  which  ground  Dallas,  J.,  directed  a 
nonsuit,  with  liberty  to  move  to  set  it  aside,  if  the  court  should  be  of  opinion 
that  the  action  were  maintainable. 

Vavghan^  Seijt.,  now  moved  to  set  aside  the  nonsuit,  and  have  a  new  trial. 
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The  dtcium  of  MAKsraLDt  C.  J«,  in  Heme  ▼.  BembaWf  ant^,  it.  764«  that  cue 
lies  not  for  permissive  *wa8te«  was  merely  ofnier^  and  not  the  point  in  r«4gg 
the  case.  By  the  statute  of  Gloucester,  a  tenant  for  years^  as  for  half  a  ^ 
year,  or  a  year,  (a)  is  liable  for  waste ;  and  that,  thoagh  he  be  assignee  of  the 
term. (6)  And  he  is  liable  as  well  for  permissive  as  for  commissive  waste.  And 
Lord  Coke,  in  his  reading  on  that  statute,  saitb,  he  that  sufiereih  a  house  to  be 
out  of  repair  is  guilty  dt  waste.  So,  *'  if  the  tenant  suifer  the  hooses  to  be 
wasted,  and  then  fell  down  timber  to  repair  the  same,  this  is  a  double  waste."(c} 
Bo,  '*  if  a  tenant  permit  a  chamber  to  be  in  decay  for  deftmlt  of  phstering, 
whereby  the  great  timber  becomes  rotten,  aod  the  chamber  becomes  very  foul 
and  filthy,  an  action  of  waste  lies  for  it.(^)  So  affirmed  in  error."  So,  **  If  a 
lessee  permit  the  walls  to  be  in  decay  for  default  of  daubing,  whereby  the  um- 
ber becomes  rotten,  an  action  of  waste  lies."  Newell  v.  Douminfc^  %  Ro.  Abr. 
816,  Waet^  pi.  37.  And  '« between  Sir  John  Corbett  and  Sir  James  Sione- 
house,  Ibid.,  admitted  and  adjudged,  that  an  action  of  waste  lies  for  permitting 
the  walls  of  messuages  to  be  in  decay  and  unrepaired  for  de£iuh  of  daubing  and 
plastering,  whereupon,  '  no  waste  done,'  was  pleaded ;  and  this  also  was  ad- 
mitted upon  a  writ  of  error  thereon  in  B.  R.'*  And  the  oases  where  it  baa 
been  held  that  an  action  on  the  case  does  not  lie  for  permissive  waste,  must  be 
intended  of  actions  against  tenants  at  will  in  the  true  and  strict  legal  meaaiag 
of  the  word,  not  of  actions  against  tenants  for  vears,  or  from  year  to  year.  The 
authorities  that  support  this  distinction  are  collected  by  the  deep  learning  of  tbe 
editor  of  Saunders.(e)  And  that  most  able  pleader  ^givea  a  prece-  r^ogg 
dent  (/)  of  a  declaration  for  the  very  aaion  of  case  for  permtssiv«  waste  L 
against  a  tenant  for  years,  uiking  it  to  be  acknowledged  law,  that  the  action  for 

Eermissive  waste  will  lie.  In  KerUyeidt  v.  Thomion^  2  Bl.  Etep.  1 1 1  J,  it  was 
eld,  that  the  contract  does  not  deprive  the  lessor  of  his  remedy  for  waste. 
And  though  in  Gibeon  v.  fVells,  1  New  Rep.  290,  it  is  pat  broadly  in  the 
margin,  that  case  lies  not  for  permissive  waste,  yet  the  case  does  not  support 
the  proposition  to  the  general  extent,  for  there  it  is  expressly  stated,  that  the 
defendant  was  merely  tenant  at  will. 

GiBBs,  C.  J.  I  do  not  say  whether  permissive  waste  may  or  may  not  lie, 
but  it  is  impossible  that  it  should  be  waste,  to  omit  to  put  the  premises  into  such 
repair  as  A.  B.  had  put  them  into.  Waste  can  oniv  lie  for  that  which  would 
be  waste  if  there  were  no  stipulation  respecting  it ;  but  if  there  were  no  stipu- 
lation, it  could  not  be  waste  to  leave  the  premises  in  a  worse  condition  than 
A.  B.  had  put  them  into.(^)  I  think  that  ia  certainly  not  waate. 
The  rest  of  the  oouil  concurred  in  Refusing  the  rule.(A) 

(a)  3  Inst.  302.         (6)  Ibid.         (e)  Co.  Lilt.  53  b.  (d)  2  Ro.  Abr.  816,  Wati.  pL  Sfi. 

(e)  1  Wms.  Saund.  323  »,  n.  7,  and  2  Wms.  Smind.  252,  n.  7. 

(/)  2  Wma.  Saund.  252  c,  n.  7. 

Ut)  [In  Mr.  Moore's  report  of  this  case,  the  Lord  Chief  Justice  is  stated  to  have  said— 
**  When  there  is  an  express  stipulation  or  contract  between  two  parties,  this  species  of  actios 
[waste]  is  not  maintainable ;  for  such  eontrsct  is  a  total  waiver  of  tort,  and  it  therefore  ceaset 
to  bear  tbe  character  of  wasta/*  So  it  is  laid  down  in  the  note  to  Co.  Lit.  54  b,  that  "  if  a 
lessee  covenant  to  repair  and  doth  not  repair,  waste  will  not  lie,"  and  29  E.  3, 43 ;  21  H.6, 6, 
Dyer,  198,  are  cited. 

in  Regula  Placitandi,  271,  it  is  said  to  be  no  good  plea,  in  an  action  of  waste,  "that  the 
lessor  hath  a  covonanl  fimn  the  lessee  not  to  do  waste  ;*'  and  CnentrWB  osss,  Mich.  9  Jac., 
is  cited  to  this  point.  There  may  be  a  distinction,  however,  in  this  respect,  between  com- 
missive and  permissive  waste.] 

W  The  reporter  did  not  collect  whether  the  ooort  expressed  any  decided  opinion  on  the 
second  and  third  oonnts,  on  which  the  coonsel  did  not  much  dilate,  bat  which  had  no  nSu* 
anoe  to  the  repaiia  done  by  J.  Middleton. 
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•aOT]  ♦FRY  V.  HILL. 

The  holder  of  an  inland  bill,  payable  aAer  sight,  is  not  bonnd  instantly  to  transmit  the  bill 
for  aceeptaace. 

He  may  put  it  into  circulation,  or 

Though  ne  do  not  circulate  it,  he  may  take  a  reasonable  time  to  present  it  for  acceptance. 

What  is  a  reasonable  time  is  always  a  question  to  be  determined  b^  a  jury. 

A  delay  to  present  until  the  fourth  day  a  bill  on  London,  given  within  twenty  miles  thereof, 
is  not  nareaaonable. 

The  vendor  of  goods  being  paid  for  them  by  a  bill  at  one  month  after  sifht,  ffiven  by  the  pur- 
chaser's banker  for  a  larger  sum  than  the  price,  the  vendor  paying  tne  omerence,  is  not, 
upon  the  bill's  being  dishonoured,  prseluded  from  recovering  against  the  buyer  the  price  of 
thegooda. 

This  wms  an  action  for  goods  sold  and  delivered ;  and  upon  the  trial  before 
Park,  J.,  at  the  sittings  after  Michaelmas  term,  1817,  it  appeared  that  the  de- 
fendant having  occasion  to  pay  the  plaintiff  184/.  18a.,  for  goods,  early  on 
Friday  the  0th  day  of  the  month,  the  defendant's  bankers,  on  his  account  as  to 
1S4/.  18«.,  (parcel,)  and  receiving  from  the  plaintiff  the  difference  in  cash,  de- 
livered at  Windsor  to  the  plaintiff's  servant,  a  bill  to  which  the  defendant  was 
no  party,  drawn  by  themselves  upon  their  own  corresponding  banker  in  Lon- 
don, at  one  month  after  sight,  for  140/.  The  bill  was  presented  for  acceptance 
on  the  Idth  of  the  same  month,  and  the  country  bankers  having  failed  on  that 
same  day,  acceptance  was  refused.  Shepherd,  Solicitoi^general,  contended, 
that  as  well  by  this  course  of  dealing,  which  the  plaintiff  himself  had  elected, 
as  by  his  laches  in  presenting  the  bill,  the  plaintiff  had  made  the  bill  his  own, 
and  was  paid  for  the  goods.  The  jury,  however,  under  the  direction  of  Park,  J. , 
who  relied  on  Chtqty  v.  Harden^  antft,  160,  found  a  verdict  for  the  plaintiff. 

The  SolicUor^general  now  moved  to  set  it  aside,  and  enter  a  nonsuit,  renew* 
ing  the  same  objections.  He  insisted  that  it  was  the  duty  of  the  plaintiff,  re- 
ceiving a  bill  payable  at  a  certain  time  after  si^ht,  to  present  it  for  acceptance 
as  soon  as  he  conveniently  could :  if  the  plamtiff  had  forwarded  this  bill  for 
^3(^1  ^^^P^^^  o^  ^®  Friday,  Saturday,  Sunday,  or  Monday,  *he  would 
^  thereby  have  enabled  the  defendant  to  withdraw  his  funds  from  his 
banker's  hands.  The  necessity  is  more  urgent  to  present  for  acceptance  a  bill 
payable  after  sight  than  a  bill  payable  after  date,  because  by  deferring  it,  the 
holder  protracts  the  period  of  that  payment,  whereby  the  drawer  proposes  to 
withdraw  his  efiects  from  the  hands  of  the  drawee.  Secondly,  it  was  for  the 
plaintiff's  own  convenience  of  remittance,  that,  instead  of  taking  a  check  for  the 
sam  which  the  defendant  proposed  to  pay,  he  had  commuted  it  for  a  bill ;  an^ 
this  was  strongly  evinced  by  his  taking  a  bill,  not  for  1B4/.  18«.,  but  for  140/ 
paying  the  difierence,  and  therein  blending  his  own  property  with  this  pay 
ment,  whereby  he  had  rendered  the  bill  completely  his  own,  and  was  paid  foi 
his  goods. 

GiBBs,  C.  J.  The  defendant's  argument  on  the  firet  point  would  go  to  the 
extent,  that  the  holder  of  a  bill  payable  af\er  sic^ht  is  bound  to  transmit  it  for 
acceptance,  without  putting  it  into  circulation  at  all.  But  eyen  if  it  were  a  case 
in  which  it  was  required  to  rive  instant  notice,  it  has  been  repeatedly  deter- 
mined, that  the  holder  of  a  bill  is  not  bound  to  send  it  on  the  same  day  that  he 
receives  it ;  and  there  was  no  post  to  London  on  the  Saturday.  He  might 
have  sent  it  on  the  Sunday.  But  I  do  not  go  upon  that  ground.  The  holder 
must  present  a  bill  payable  aAer  sight  within  a  reasonable  time ;  but  it  is  in  the 
power  of  the  holder  to  postpone  the  day  of  payment,  by  postponing  the  date  of 
the  presentment  for  acceptance ;  and  he  certainly  may  pot  the  bill  into  circuku 
tion  if  he  will.  In  the  recent  case  of  Goupy  v.  Harden,  the  bills  were  put  into 
circulation ;  here  it  does  not  appear  what  was  done  with  the  bill  in  the  interval. 
The  question  on  these  bills  drawn  at  sight  certainly  is  left  very  loose  by  the 
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cases.  The  'result  of  the  cases  undoubtedly  is  that  which  I  hare  stated ;  r^QQ 
and  Etre,  C.  J.,  says,  in  Muiiman  v.  D'Eguino,  2  H.  Bl.  566,  that  it  L  ^^^ 
18  under  all  circumstances  a  question  for  the  jury  to  determine,  whether  such  a 
bill  was  presented  in  reasonable  time.  Bullkr,  J.,  in  the  same  case,  rather  na^ 
rows  that  doctrine,  and  though  he  agrees,  that  if  it  were  in  circuhitioa  a  twelve- 
month, there  would  not  be  laches ;  but  he  says,  that  if,  instead  of  patting  it  into 
circulation,  the  holder  were  to  lock  it  up  for  any  length  of  time,  he  would  be 
fi^uilty  of  laches.  Is  this,  therefore,  a  case,  in  wnich  the  plaintiff  can  be  said  to 
lock  up  this  bill  for  any  length  of  time?  If  we  were  to  grant  a  new  trial,  the 
result  would  come  at  the  last  to  this ;  it  would  be  a  question  for  the  jury, 
whether  there  has  been  a  default  to  present  the  bill  within  a  reasonable  time. 
That  question  has  already  been  left  to  the  jury,  and  thev  have  found  that  the 
'bill  was  presented  in  a  reasonable  time.  We  think,  as  the  matter  stands,  it  is 
j>erfectly  right.  Rule  iefo8ed.(a) 

fa)  [See  8  Ban.  Sl  Aid.  497,  WUUmn$  ▼.  SwuilL] 


MATTHEWS  aad  Another  v.  DICKINSON. 
[1  Moore,  104,  S.  C] 

In  an  action  for  maliciously  saing  out  a  commisaion  of  bankrupt  against  rhe  plaintifis,  "  sar- 
viving  partners  of  Edmund  £^rby,**  as  the  fact  was,  an  averment  that  the  commiaeion 
was  superseded,  is  not  proved  by  a  writ  of  tupenedeot,  to  supersede  a  conmuMion  against 
the  plamtiffs  "  surviving  partners  of  Edward  Darby/* 

This  was  an  action  brought  for  maliciously  suing  out  a  commission  of  bank- 
rupt  against  the  plaintiffi,  as  the  surviving  partners  of  Edmund  Diarby,  which 
in  their  declaration  they  averred  to  have  been  duly  superseded.  Upon  the 
trial  of  the  cause  at  the  Worcester  Spring  assizes,  1H17,  before  Bubrough,  J., 
the  plaintifi^  proved  a  commission  issued  against  them  as  the  surviving  r»Ann 
^partners  of  fidmuod  EHirby,  as  in  fact  thi^y  were;  and  they  proved  an  ^ 
order  of  the  Lord  Chancellor  for  superseding  the  same  commission:  but  the 
writ  of  supersedeas  issued  thereon,  and  produced,  was  to  supersede  a  commis- 
sion issued  against  the  plaintiffs  as  the  surviving  partners  of  Edward  Darby. 
BuRBOuoH,  J.  held  9  that  this  writ  could  not  supersede  that  commission,  and  di- 
rected a  nonsuit. 

^es^  Serjt.,  now  moved  to  set  aside  the  nonsuit  and  have  a  new  trial.  He 
urged  that  it  was  immaterial  whether  the  name  of  the  deceased  partner  w^e 
Edmund  or  Edward,  the  commission  afiecting  only  the  survivors.  The  super* 
sedeas  would  have  been  good,  though  it  had  omitted  all  mention  of  the  de- 
ceased partner :  it  sufiiced  to  name  the  living  ones.  There  was  evidence  in 
the  cause  which  proved  that  no  other  commission  ever  issued  to  which  this 
writ  could  apply,  and  that  the  writ  did  apply  to  this  commission.  The  com- 
mission was  in  substance  superseded.  It  could  not  be  doubted,  that  upon  ap- 
plication made  to  the  Court  of  Chancery  to  ccvrect  this  misprision  of  the  offi- 
cer, if  the  court  had  not  thought  it  too  frivolous  for  amendment,  it  would  have 
been  instantly  corrected. 

GiBBs,  C.  J.  This  was  an  action  for  maliciously  suing  out  a  commission  of 
bankrupt.  Unless  it  was  superseded,  the  action  could  not  be  supported.  The 
plainti&  declare  against  the  defendant  for  suing  out  a  commission  against  the 
survivors  of  Edmund :  the  supersedeas  is  to  supersede  a  commission  against 
the  survivors  of  Edward,  and  it  is  contended  this  is  no  variance.  To  what  ex- 
tent is  this  doctrine  to  go  ?  It  is  said,  that  it  is  very  hard  that  the  party  should 
suflfer  by  the  act  of  the  officer;  but  wherever  officers  do  err,  the  party  does 
suffer.  Suppose  a  judgment  were  obtained  ^against  William  Dickin-  r^mi 
son,  and  the  officer  draws  a  judgment  against  Thomas  Dickinson,  that  ^ 


401] 


7  Taunton.  •    419 


judgment  could  not  be  supported.  Therefore,  though,  no  doubt,  the  error  in 
this  writ  might  be  amended  by  the  Court  of  Chancery,  yet  I  cannot  say  that 
there  was  any  legal  proof  that  the  commission  has  been  superseded. 

Rule  refused. 


WOGAN  V.  SOMERVILLE. 

[1  Moore.  102,  S.  C] 

The  house-apothecary  of  an  infirmary,  who  officiates  in  mixing  medicines  for  the  patients  of 
the  charity,  but  for  no  others,  is  a  person  already  in  practice  as  an  apothecary,  within  $. 
M.  of  the  apothecary's  act,  and  needs  not  obtain  a  certificate,  nor  serve  an  apprenticeship 
of  five  years,  as  required  by  the  15th  section  of  the  statute  55  G.  3,  c.  194. 

Ih  an  action  for  a  libel,  the  plaintiff  declared,  that  he  had  been,  and  was  an 
apothecary,  and  had  exercised,  and  still  continued  to  exercise  the  calling  and 
business  of  an  apothecary,  and  averred  a  libel  published  concerning  him  as 
such  apothecary.  Upon  the  trial  of  the  cause  at  the  Staflbrd  Lent  assizes,  1817, 
before  Pake,  J.,* the  plaintiff  did  not  produce  any  such  certificate  of  his  qualifi- 
cation to  practise  as  an  apothecary,  as  the  statute  (a)  directs  apothecaries  to 
obtain,  but  he  proved  that,  being  articled  as  an  apprentice  to  an  apothecary  for 
five  years  and  a  half,  till  he  was  twenty-one,  he  had  served  him  for  three  years 
and  a  half,  at  the  end  of  which  time,  being  about  four  years  before  this  action, 
upou  his  master  quitting  his  practice,  the  trustees  of  the  Stafford  infirmary  ap- 
pointed the  plaintiff  their  house-apothecary,  in  which  situation  he  had,  for  four 
yeairs,  officiated  in  mixing  medicines  for  the  patients  of  that  charity,  but  for  no 
others.  For  the  defendant,  it  was  objected  that  this  evidence  did  not  prove  the 
allegatioa  that  he  was  an  apothecary ;  because  the  statute  (a)  directs  that  **  it 
shall  not  be  lawful  for  any  porson  or  persons,  (except  persons  already 
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land or  Wales,  unless  he  or  they  shall  have  been  examined  by  the  Court  of 
Examiners,  or  the  major  part  of  them,  and  have  received  a  certificate  of  his  or 
their  being  duly  qualified  to  practise  as  such,  from  the  Court  of  Examiners,  or 
the  major  part  of  them  :**  it  was  therefore  necessary,  that  the  plaintiff  should 
prove  the  fact  of  his  being  an  apothecary,  by  the  production  of  his  certificate, 
which  he  not  only  had  not  produced,  but,  upon  the  evidence,  it  appeared,  that 
it  was  impossible  he  should  obtain  a  certificate,  because  the  15th  section  pro- 
vided, **that  no  person  should  be  admitted  to  any  such  examination  for  a  certi- 
ficate to  practise  as  an  apothecary,  unless  he  should  have  served  an  apprentice- 
ship of  not  less  than  five  years  to  an  apothecary,"  whereas  the  plaintiff  had 
served  an  apprenticeship  of  three  years  and  a  half  only ;  and,  by  «.  120,  he 
could  not  under  these  circumstances  practise  as  an  apothecary,  without  sub- 
jecting himself  to  a  penalty  of  20/.  Park,  J.,  was  of  opinion  that  the  plaintiff 
came  within  the  exception  in  the  14th  section,  as  a  person  already  in  practice 
as  an  apothecary,  but  he  reserved  the  point,  subject  whereto  the  jury  found  a 
verdict  for  the  plaintiff. 

Sk^iherdi  solicitor-general,  now  moved  to  set  aside  the  verdict  and  enter  a 
nonsuit,  upon  the  objection  that  the  plaintiff  had  not  proved  himself  to  be  an 
apothecary. 

GiBBS,  C.  J.  I  am  quite  clear  that  a  person  who  had  four  yeare  since  been 
admitted  to  officiate  as  apothecary  to  that  infirmary,  comes  within  the  provisc 
of  the  act,  as  a  person  already  in  practice,  for  whom  it  is  not  necessary  to  ob- 
tain any  other  diploma.  Rule  refused.(^) 

(a)  55  Geo.  3,  c.  194,  s.  14. 

ifi)  [See  3  Barn,  dt  Aid.  40,  ApttheeariM*  Cmpany  v.  WaHmrtm.\ 
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•WELLS  and  Another,  Anigoees  of  FISHER,  v.  B08&        l^4l0d 

Goods  were  conaigned  to  two  for  sale  by  commiBsion ;  upon  a  disvolation  of  pariiiierBhip  the 
commission  to  sell  was  assumed  by  one :  Held^  that  he,  having  soia,  was  rightly  sued  ibr 
monejr  had  and  received,  which  action  could  not  have  been  maintained  agatnat  both,  although 
an  action  for  not  accounting  would  have  lain  against  both. 

This  was  an  action  for  the  price  of  goods  of  Fisher,  a  bankrupt,  sold  and 
delivered,  for  money  had  and  receiYed,  and  upon  the  other  money  counts.  The 
defendant  pleaded  in  abatement,  that  there  was  another  joint  contractor  who  was 
not  sued,  and  issue  was  joined  upon  that  plea.  At  the  trial  of  the  cause  at 
Guildhall,  at  the  sittings  after  Hilary  term,  1816,  before  Park,  J.,  the  piaimifis 
proved  that  Fisher  had  sent  out  certain  shooks  of  pipe-staves  to  the  Cape  of 
Good  Hope,  to  the  defendant  and  Twycross,  who  were  then  partoera.  They 
contended  that  the  goods  were  sold  outright,  but  the  evidence  established  only 
a  consignment  for  sale  on  commission.  They  were  in  the  habit  of  making  him 
returns  in  wines.  The  defendant  and  Twycross  dissolved  partnership,  oo 
which  occasion  the  defendant  wrote  to  the  plaintiff,  that  **  as  Twycross  declined 
joining  the  defendant  in  shipping  any  more  wines  for  the  plaintiff,  he,  the  de- 
fendant, would  take  out  the  remainder  of  the  plaintiff's  shooks,  and  when  a 
favourable  opportunity  offered,  he  would  ship  for  the  plaintiff."  The  plaintiff 
made  no  answer  to  this  proposition,  but  the  defendant  assumed  the  charge  of 
the  staves,  and  sold  them.  The  jury  found  a  verdict  for  the  piainti^  for  money 
had  and  received,  which 

Beatf  Serjt.,  now  moved  to  set  aside,  contending  that,  upon  the  evidence,  the 
bankrupt  had  never  assented  to  the  defendant's  sole  commission  ;  and  the  issue 
on  the  plea  in  abatement  ought  not  to  have  been  found  for  the  defendant :  ^u^ 
ther,  there  was  no  evidence  that  any  *money  had  ever  come  unto  the  p.j^ 
defendant's  hands  for  these  goods.  ^ 

GiBBS,  C.  J.  Fisher,  who  is  now  a  bankrupt,  consigns  goods  to  Ross  and 
Twycross  abroad.  They  do  not  purchase  the  goods,  but  they  accept  the  com- 
mission :  neither  of  them  was,  in  that  state  of  the  transaction,  liable  to  an  actioo 
for  money  had  and  received.  They  dissolved  partnership,  and  then  the  de- 
fendant takes  on  himself  that  which  remains  to  be  done,  he  sells  the  goods ;  sod 
it  must  be  taken  that  he  sells  them  for  money ;  and  that  the  defendant  has  re- 
ceived it ;  and  he  is  alone  liable  in  this  form  of  action,  for  Twycross  never  re- 
ceived any  part  of  the  price.  There  was  one  form  of  action,  iwmely,  upon 
their  joint  undertaking  to  sell  on  commission,  in  which  the  plaintiff  might  haYe 
sued  both,  but  in  this  form  of  action,  there  is  no  ground  at  all  to  charge  Twy- 
cross. 

Daluis,  J.     This  was  money  had  and  received  by  the  defendant  only. 

Park,  J.  The  jury  had  the  letters  of  the  parties  before  them,  and  said,  deariy 
this  is  only  a  consignment ;  and  after  the  letters  had  been  in  Elngland  oiDe 
months,  it  is  monstrous  to  say  that  Fisher,  the  bankrupt,  had  not  usented  to 
the  proposal  that  the  defendant  should  take  the  commission  on  himself. 

Rule  refused. 


•BUTTON  V.  CORDER.  [M05 

[1  Moore,  109,  S.  C] 

Declwration  on  a  warranty  that  seed  was  ^ood,  "  which  the  defendant  could  warrant,"  held 

sufficient  after  verdict. 

The  plaintiff  declared  on  a  warranty  by  the  defendant,  that  certain  seed  wis 
good  white  round  turnip  seed,  which  he  the  defendant  could  warrant.  After 
verdict  for  the  plaintiff,  at  the  Surry  Spring  assizes,  before  Bosanquet^  Serjl., 
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Omsbw,  Seijt,  moved  to  arrest  the  judgment,  upon  an  objection  that  this  was 

not  equivalent  to  an  allegation  that  the  defendant  did  warrant,  or  would  warrant 

But  The  Court  held  the  declaration  sufficient,  and  refused  to  grant  a  rule. 


ARMSTRONG  and  Another,  Assignees  of  MAS  and  WHITE,  Bankrupts, 

V.  STRATTON. 

[IMooraUO,  S.  C] 

An  affidavit  to  hold  to  bail,  denying  a  tender  in  bank-notea,  ia  anlBcient,  though  it  do  not  aar, 
no  tender  baa  been  made  to  the  partiea,  vis.  where  a  bankruptcy  haa  interrened,  to  tho 
bankrupt  and  hia  aaaisneea. 

A  diflcretion  eaiala  in  vm  couit  to  receive  aap|iUmentnl  affidavito  to  hold  to  bail.  By  GiBV* 
C.  J. 

But  it  ought  to  be  verv  aparingly  eiercised. 

The  Court  of  King'a  Bench  ezerciaea  no  anch  diaeretion.    By  Pamk,  J. 

An  affidavit  to  hold  to  bail,  atated  that  the  action  waa  brought  bv  aaaigneea  of  T.  F.,  a  bankrupt, 
to  recover  369/.,  by  virtue  of  a  bond  entered  into  by  the  defendant,  aa  aure^gr  for  T.  F.  in 
fiOOOf.,  conditioned  for  performance  of  an  award  touching  mattera  between  T.  F.  and  M.  | 
that  an  award  waa  made  purauant  to  the  condition,  directing  T.  F.  to  pay  M.  on  demand 
369/.;  that  a  peraonal  demand  had  been  made,  but  that  T.  F.  did  not  then  pay,  nor  had  he,  or 
any  other  peraon  since  paid,  and  that  no  tender  had  been  made  in  bank-notea.  Held  that  thia 
aflMavit  waa  inaufficient,  aa  it  showed  no  cause  of  action.  But  held,  that  the  denial  of  all 
tender  in  bank-notea,  waa  good,  without  eipreaaing  in  particular,  that  none  waa  made  to  the 
plaintiff  or  the  bankrupt.  t 

Thb  defendant  had  been  held  to  bail  upon  an  affidavit  of  the  clerk  to  the 
plaintifl^  attorneys,  that  the  action  was  brought  to  recover  of  the  defendant  the 
*4061  *^^^  ^^  9&di.  9s.  M,  with  interest,  by  virtue  of  a  bond  dated  12th  Feb- 
-I  ruary,  1816,  entered  into  by  the  defendant,  as  surety  for  T.  Paulding,  to 
the  bankrupts,  in  the  penal  sum  of  5000/.,  conditioned  for  performance  of  an 
award  to  be  made  in  manner  therein  mentioned,  touching  certain  matters  in 
diflference  between  the  bankrupts  and  Paulding;  and  that  an  award  under  the 
hands  and  seals  of  the  arbitrators  to  whom  those  matters  were  referred  was  made 
on  9th  May,  1816,  pursuant  to  the  condition  in  the  bond,  by  which  they  directed 
T.  Pauldinff  to  pay  to  the  bankrupts,  their  executors  or  administrators,  on  demand, 
flC9l  9s.  6a. ;  that  the  plaintiffii  had  been  appointed  assignees  of  the  estate  of  the 
bankrupts  under  a  commission,  and  that  T.  Winckfield,  one  of  the  assignees,  did 
on  17th  April  personally  demand  that  sum  under  the  award;  but  that  T.  Pauld- 
ing did  not  then,  nor  had  he  or  any  other  person  since  paid  that  sum  or  any  part 
thereof,  as  the  deponent  believed,  and  that  no  tender  to  pay  the  money  or  any 
part  had  been  made  in  notes  of  the  Bank  of  England.  Copley,  Serjt.,  on  a  former 
day  moved  for  a  rule  ntst  to  discharge  the  defendant  out  of  custody,  on  the 
defects  in  this  affidavit  The  bond  was  conditioned  for  performance  of  the 
award  by  T.  Paulding ;  and  the  award  4vas  for  payment  of  a  sum  on  demand ; 
but  first,  the  condition  of  the  bond  was  not  set  forth,  which  it  ought  to  be ;  nor 
secondly,  was  it  stated  that  any  demand  had  been  made  on  the  principal : 
another  objection  was,  that  although  it  was  sworn  that  no  part  had  been  offered 
in  notes  of  the  Bank  of  England,  the  affidavit  did  not,  as  it  ought,  say  that  no 
tender  had  been  made  either  to  the  assignees  or  to  the  bankrupt.  There  was, 
indeed,  a  statute  for  curing  informalities  in  that  part  of  the  affidavit  which  dis- 
affirms a  tender  in  bank-notes,  but  its  operation  was  confined  to  mere  infor- 
malities. 

•iOTI       ^ChBBS,  C.  J.    This  is  no  more  than  a  defect  in  point  of  form,  for  the 
J    affidavit  denies  any  offisr  whatever,  and  that  which  is  general  compre- 
hends within  it  every  particular. 

BuRRouGH,  J.  It  never  has  been  usual  to  swear  that  a  tender  has  not  been 
made  to  the  plaintiff;  it  is  sufficient  to  swear  that  no  tender  has  been  made :  the 
word  in  the  statute,  43  G.  3,  c.  18,  s.  %  is  defect. 

Upon  the  two  first  points,  Tke  Court  granted  a  rale  iitJi. 

2N 
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Best,  Seijt,.now  showed  cause  against  this  nde.  The  affidavit  u  sufficient 
Jenkins  T.  Law,  1  Bos.  d6  Pull.  365,  is  something  like  it.  He  ofiered  an  affi- 
davit, which  he  said  would  not  mihtate  with  the  rule  of  not  receiving  supplemeutal 
affidavits  in  these  cases,  because  it  suggested  no  new  facts,  but  only  explained  all 
ambiguities  with  respect  to  the  facts  which  this  application  supposed  requisite, 
and  therefore  it  might  be  consistently  received ;  and  inasmuch  as  the  deponent 
had  taken  on  himself  positively  to  swear  that  the  defendant  was  indebted  bj 
virtue  of  the  bond,  the  court  would  give  him  credit  that  he  swears  the  truth. 

Copley,  Seijt,  in  support  of  his  ri^le.  In  almost  every  case  a  supplemental 
affidavit  may  be  made  consistently  with  the  original  affidavit,  but  in  every  sach 
case  it  is  refused.  No  affidavit  is  allowed  to  be  made  use  of  by  the  defendant,  and 
therefore,  the  plaintifTs  affidavit  must  be  full  and  sufficient  In  this  case  a  demand 
on  the  third  person  was  absolutely  necessary.     It  is  not  like  the  ordinary  case. 

GiBBS,  C.  J.,  (stopping  him.)  With  respect  to  this  affidavit  as  it  aow  stands, 
it  is,  no  doubt,  defective.  It  ^is  not  enough  to  state  that  a  defendant  is  r^.^Q 
indebted  on  a  bond ;  and,  especially,  when  that  bond  is  conditioned  for  *• 
the  performance  of  an  award.  With  respect  to  our  receiving  the  explanatory 
affidavit  of  the  plaintiff,  there  is  great  weight  in  what  my  brother  Copley  urgei, 
and  especially  when  it  comes  out  of  the  mouth  of  one  of  the  moet  experienced 
judges  who  ever  sat  in  this  court,  I  mean  Mr.  Justice  Heath  :  he  was  of  opinion, 
seeing  that  the  arrest  is  made  solely  on  the  affidavit  of  the  plaintiff,  without  any 
interference  of  the  defendant,  that  the  discretion  to  permit  a  plaintiff  to  61e  a 
supplemental  affidavit  ought  to  be  very,  very  sparingly  exercised.  Otherwise  it 
would  lead  to  the  practice  of  arresting  on  very  loose  and  insufficient  affidavits.  In 
the  present  case  the  defect  in  the  affidavit  is  palpable :  it  shows  no  cause  of  action. 

Dallas,  J.,  was  of  the  same  opinion. 

Park,  J.  The  ground  on  which  the  plaintiffs'  counsel  argues,  would  apply 
nearly  to  all  cases.  The  discretion  which  exists  in  this  court,  and  which  bad 
better  not  exist,  (as  the  rule  is  in  the  court  from  which  I  came,)  ought  very 
sparingly  to  be  exercised.  Rule  discharg^.(a) 

(a)  In  the  cue  of  Emmerwn  v.  Haakins,  Siver,  63,  Lee,  C.  J.,  savs,  «  Whatever  may  hire 
heeo  done  by  that  coart,  [C.  B.]  it  has  been  the  constant  practice  of  this  coort  [B.  R.]  not  to 
permit  any  affidavit  to  be  read,  either  to  contradict  or  explain  the  affidavit  of  tiie  debt.*' 


^PATTEN  and  Another,  Assignees  of  GOULD,  a  Bankrapt.   rtino 
V.  BROWNE.  I  ^^ 

A  penon  who  bays  any  aiticle  for  the  purpose  of  mixing  it  with  his  own  produce,  with  a  view 
to  sell  the  miztare  more  advantageously  than  his  own  produce  could  be  sold  anmized,  does 
not  tiierebj  become  a  trader. 

A  person  who  buys  pig^s  or  other  stock  with  a  view  to  a  resale  of  them,  as  ancillarv  to  the  profit- 
able occupation  or  his  farm,  and  in  the  interval  feeds  them  whoUy  or  principally  on  the  pro- 
dace  of  his  fhrm,  does  not  thereby  become  a  trader. 

A  farmer  booght  rye-gras»-seed,  mixed  it  with  seed  of  his  own  growth,  and  eold  the  mizture. 
He  booght  pigs,  put  them  on  his  farm,  fed  them  on  the  stubbles,  and  resold  them,  some  after 
a  week,  some  after  longer  periods :  Held,  that  neither  of  these  was  an  act  of  trading. 

This  was  an  action  of  trover  against  the  sheriff  of  Dorset,  for  the  goods  of 
Gould,  taken  in  execution ;  and  upon  the  trial  of  the  catise,  at  the  Dorchester 
spring  assizes,  1817,  before  Abbott,  J.,  the  trading  of  Gould  being  disputed,  the 
evidence  to  support  it  was,  that  Gould,  who  rented  a  considerable  farm,  but  had 
a  homestead  at  some  distance,  whereon  he  resided,  bought  several  quantities  of 
pigs,  to  the  amount  of  fifty  or  threescore  in  a  year,  and  sold  them  to  any  person 
who  wanted  them :  he  bred  pigs  at  home,  but  not  on  the  farm :  the  pigs  which 
he  bought  were  brought  upon  the  farm,  and  kept  there :  he  kept  some  a  week, 
some  more :  he  fed  them  upon  the  stubbles,  and  he  then  sold  them ;  he  also 
purchased  200  bushels  of  ray-grass-seed,  for  the  purpose  of  reselling  it  at  a  profit. 
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and  he  refold  it,  but  it  was  mixed  with  other  seed  which  he  had  himself  raised, 
and  which  was  improved  by  the  admixture. 

PeU,  Serjt,  cited  Newland  v.  Bell,  1  Holt,  221,  to  show  that  this  was  a  trading, 
where  Gibbs,  C  J.,  directed  the  jury,  '*that  if  the  bankrupt  bought  pigs  with  a 
Tiew  of  profit  from  a  resale,  he  was  within  the  bankrupt  laws."  The  jury  first 
specially  found  that  Gould  sought  a  profit  by  his  pigs ;  whereupon  Abbutt,  J., 
*4101  ^'^'^^^  them,  that  the  ^description  of  a  trader  was,  a  man  who  gets  his 
^  living  by  buying  and  selling :  a  man  might  be  a  farmer  and  a  trader  also ; 
be  might  be  both  a  former,  and  a  trader  by  dealing  in  pigs :  it  was  dear  that 
Gould  was  a  farmer,  and  bred  pigs,  which  were  not  the  subject  of  the  present 
consideration ;  and  though  he  bought  pigs,  it  was  observable  that  the  pigs  which 
be  bought,  were  brought  upon  his  farm ;  and  the  jury  would  consider,  whether 
these  purchases  were  ancillary  to  the  profitable  expenditure  of  the  produce  of  his 
fiirm,  or  whether  the  direct  object  of  them  was  a  profit  upon  the  resale  of  the 
ings.     Whereupon  the  jury  found  that  this  was  not  a  trading. 

Pell  now  moved,  upon  the  authority  of  Nadand  v.  Bell,  to  set  aside  this  ver- 
dict, and  have  a  new  trial :  he  did  not  much  rely  on  the  dealing  in  the  grass-seeds. 

Gibbs,  C.  J.  I  am  of  opinion  that  the  law  was  lel\  to  the  jury  most  correctly 
by  my  brother  Abbott.  With  respect  to  the  seed,  I  hold,  that  a  farmer,  like 
a  person  of  any  other  description,  may  buy  seed,  or  any  other  thing,  to 
mix  with  seed  or  other  article  of  his  own  raising,  with  a  view  to  sell  the  mix- 
ture more  advantageously,  and  that  if  this  operation  be  not  used  as  a  colour, 
this  would  not  make  him  a  trader.  As  to  the  pigs,  the  jury  first  find,  as  it  was 
natural  that  a  jury  in  their  station  of  life  would  do,  that  he  bought  them  to  make 
a  profit;  but  so  every  former  buys  every  article  with  a  view  of  making  a  profit ; 
but  the  question  is,  whether  he  bought  them  with  a  view  to  making  a  profit  as  a 
trader,  independently  of  the  occupation  of  his  farm.  A  man  may  buy  pigs,  or 
any  other  stock,  for  the  purpose  of  selling  them  again ;  but  if  in  the  interval  he 
principally,  though  not  wholly,  feeds  them  on  the  produce  of  his  farm,  that  does 
not  make  him  a  trader.  When  the  case  is  afierwards  more  fully  explained  to 
*41 11  ^^  ^^^*  *'"^  ^^^^  understand  what  the  question  is,  they  find  that  Gould 
^  was  not  a  trader.  In  this  case,  not  only  does  the  law  appear  to  have 
.  been  moat  correctly  lefl  to  the  jury  by  the  learned  judge,  but  it  appears  that  the 
jury  have  found  a  perfectly  right  verdict 

Dallas  and  Park,  Js.,  concurred  iu  opinion. 

BuRRovGH,  J.  in  many  years,  the  most  profitable  mode  of  using  the  produce 
of  the  farm,  is  to  stock  the  land  with  pigs.  In  such  a  year,  for  instance,  as  last 
year,  when  so  much  wheat  was  beaten  down  by  rain  and  tempest,  it  is  the 
best  practice  that  can  be  pursued,  and  must  have  been  done  in  such  a  year,  in 
thousands  of  instances;  but  that  would  not  convert  all  the  formers  into  traders. 

Rule  refused. 


ALEXANDER  EVELYN,  and  FRANCES  his  Wife,  v.  RADDISH 

and  Others. 

A  lesMe  covenanted,  within  the  two  first  yean  of  the  tenn  to  pot  the  premisea  in  good  and  ni& 
ficient  repair,  and  at  all  times  during  the  term  to  repair,  pare,  scour,  cleanse,  emp^,  and  keep 
the  messaages,  ground,  and  other  the  premises,  when,  where,  and  as  often  as  need  should  re- 
qniie ;  and  within  the  first  fifty  ^ears  of  the  term,  to  take  down  the  four  demised  messuages, 
as  occasion  might  require,  and  m  the  place  thereof  erect  upon  the  demised  premises  four 
other  good  and  subsUntial  brick  messuages.  Breach,  That  although  fifty  years  of  the  term 
had  eipired,  the  lessee  did  not,  within  the  fifty  years,  take  down  the  four  messnages,  and  in  the 
place  diereof  erect  four  other  good  substantial  brick  messuages.  Plea,  That  occasion  did  not 
require,  within  the  fifty  years,  that  tlie  four  messuaaes  should  be  taken  down.  Upon  demurrsr. 
The  Court  intimated  an  opinion,  that  if  within  the  fifty  years  the  houses  should  be  so  repaired 
as  to  make  them  completely  and  substantially  as  good  as  new  houses,  the  covenant  would  be 
ntiafied,  without  Uking  down  the  old  bouses. 

In  covenant  the  plaintiffs  declared  on  a  lease  granted  by  William  Glanville, 
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being  seised  in  fee,  on  17th  June,  1765,  whereby  the  leaaor  demiaad  to  T. 
Huddle,  his  ^executors,  administrators,  and  assigns,  lour  messuages,   r»ii2 
situate  in  Rathbone  Place,  in  the  parish  of  St  Mary-le-bone,  to  hold  to   ^ 
Huddle,  his  executors,  administrators,  and  assigns,  for  the  term  of  ninety-ume 
years,  at  a  rent  therefore  payable;  and  the  plaintiffii  averred  that  Huddie,  amongst 
other  things,  for  himself,  his  executors,  administrators,  and  assigna,  covenanted 
with  Glanville,  his  heirs  and  assigns,  that  he,  Huddle,  his  executors,  administrators, 
or  assigns,  would  at  their  own  costs,  within  the  first  two  years  of  the  term,  pat 
the  premises  in  good  and  sufficient  repair,  and  from  time  to  time,  and  at  all  times 
during  the  remainder  of  the  term,  well  and  sufficiently  repair,  uphokl,  soppoit, 
maintain,  amend,  pave,  cleanse,  scour,  empty,  and  keep  the  messuages,  ground, 
and  other  the  premises,  when,  where,  and  so  oAen  as  need  or  occasion  should 
be  or  require,  and  the  same  so  in  all  things  well  and  sufficiently  repaired,  sup- 
ported, upheld,  maintained,  amended,  and  kept,  at  the  end  of  the  term,  or  other 
sooner  determination  of  the  lease,  which  should  first  happen,  would  peaceably 
and  quietly  leave,  surrender,  and  deliver  up  to  Glanville,  his  heics  or  assigns: 
and  further,  that  he.  Huddle,  his  executors,  administrators,  or  assigns,  or  some 
or  one  of  them,  would  at  his,  or  their,  or  some  one  of  their  own  costs,  within  the 
first  iil\y  years  of  the  term,  uke  down  the  four  messusges  as  occasion  might 
require,  and  in  the  place  thereof  erect  with  good  and  substantia]  materials,  and 
in  a  workmanlike  manner,  up^n  the  premises  thereby  demised,  not  less  than  four 
other  good  and  substantial  brick  messuages  in  the  same  uniform and(a)  manner 
as  the  other  messuages  in  Rathbone  Place  were  then  built,  or  should  thereafter 
be  erected  and  built ;  and  they  aver  Huddle's  entry  and  possession,  and  show  s 
devise  of  the  reversion  by  the  lessor  to  ^William  Evelyn  in  tail,  with  re-  r«4|3 
mainder  over,  and  the  devisor's  death,  the  seisin  of  William  Evelyn,  and   ^ 
a  recovery  suffered  by  him  to  the  use  of  himself  in  fee ;  and  a  conveyance  by 
lease  and  release,  by  William  Evelyn  to  the  Duke  of  Beaufort  and  Sir  Abraham 
Hume,  to  the  use  of  William  Evelyn  and  his  heirs  for  the  life  of  the  plaintiflf 
Alexander  Evelyn,  and  a  devise  by  William  Evelyn  of  the  reversion  to  the  Daks 
of  Beaufort  and  Sir  Abraham  Hume,  to  the  use  of  the  plaintiff  Frances  for  life; 
and  the  last  devisor's  death,  and  the  seisin  of  the  plaintiffii  for  the  life  of  the 
plaintiff  Frances,  determinable  on  the  decease  of  the  plaintiff  Alexander ;  ami 
they  aver  that  the  interest  of  Huddle,  in  1812,  came  by  assignment  to  the  de* 
fendants ;  and  aver  for  breach,  that  although  fifly  years  of  the  term  did  after  the 
assignment  to  the  defendants,  to  wit,  on  24th  June,  1813,  expire  and  determine, 
yet  neither  Huddle,  nor  the  defendants,  or  any  or  either  of  them,  nor  any  other 
person,  did  or  would  at  his  or  their  own  costs,  or  in  any  other  manner  whatso> 
ever,  within  the  first  fifty  years  of  the  terra,  take  down  the  four  messuages,  and 
in  the  place  thereof  erect  with  good  and  substantial  materials,  and  in  a  workman^ 
like  manner,  or  in  any  other  way  whatsoever,  upon  the  premises,  four  other  good 
and  substantial  brick  messuages,  in  the  same  uniform  and  manner  as  the  other 
messuages  in  Rathbone  Place  were,  at  the  time  of  making  the  lease,  or  at  any 
time  afler,  erected  and  built;  but  that  Huddle  and  the  defendants  had  respeo* 
tively  hitherto  neglected  so  to  do,  contrary  to  the  last  covenant.    The  defendant 
pleaded,  first,  that  the  lease  was  not  the  deed  of  Huddle ;  2d]y,  performance; 
3d]y,  that  though  true  it  was,  that  fifty  years  of  the  term  did  after  the  assignment 
to  the  defendants  expire  and  determine,  yet  that  occasion  did  not  require,  nor 
was  it  at  all  necessary,  at  any  time  within  the  first  fifty  years  of  the  term,  that  the 
four  messuages  should  be  taken  *down,  and  in  the  place  .thereof  four  rt^ji 
other  messuages  be  erected  as  in  the  lease  was  provided;  4thly,  breactii  '- 
that  although  true  it  was  that  fifty  years  of  the  term  did  after  the  assigo*^"^ 
expire  and  determine,  yet  that  occasion  did  not  require,  nor  was  it  in  any  man- 
ner necessary,  at  any  time  after  the  assignment,  within  the  first  fifty  years  of  the 
term,  that  the  four  messuages  should  be  taken  down,  as  in  the  lease  wM  P^^ 

(a)  Mr. 
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vided.  The  plaintiflb  demurred  to  the  fourth  and  last  pleas,  and  the  defendants 
joined  in  denmrrer. 

Lens^  Serjt.,  in  support  of  the  demurrer,  stated,  that  the  question  was,  whether 
it  were  leA  to  the  option  of  the  lessee  whether  the  lessee  should  take  down  the 
houses  and  rebuild  them,  or  whether  the  lessee  were  not  bound  at  all  events, 
before  the  end  of  the  fifty  years,  to  take  down  and  rebuild.  This  depended  on 
the  construction  of  the  words  "  as  oocasion  may  require."  The  lessee  contended 
that  Ihey  meant  ^ if  occasion  shall  require;"  the  lessor  contended  that  it  was 
agreed  by  the  lease  that  there  would  he  occasion  within  the  fifty  years,  but  that 
the  lease  contemplated  that  the  occasion  might  occur  sooner  or  later,  within  that 
period ;  and  it  was  at  the  lessee's  option  when  he  would  seize  the  occasion,  but 
it  must  at  ail  events  be  done  within  the  fifty  years.  The  general  covenant  to 
repair,  applied  not  to  the  mere  erections  of  the  four  messuages,  but  it  was  to 
empty,  &c,  applying  to  every  part  of  the  premises.  It  would  apply  to  the  new 
houses  when  built,  as  well  as  to  the  old  ones.  The  lessor,  he  contended,  was 
entitled  to  have  the  bouses,  at  some  time  or  other  of  the  first  fifty  years  of  the 
term,  wholly  rebuilt  firom  the  ground,  however  good  they  might  be  as  repaired 
hiittses. 

GiBBS,  C.  J.  It  is  clear  that  the  lessor  is  entitled  to  have  four  bouses  as  good 
*41^  as  new,  before  or  at  the  end  *of  fi^y  years,  so  that  during  the  residua 
J  of  the  term,  there  will  be  only  the  wear  and  tear  upon  houses  of  thai 
recent  date.  I  go  along  with  the  plaintiff  thus  much  in  the  course  of  his  argu- 
ment, that  he  is  entided  to  new  houses  in  the  course  of  the  fifty  years ;  but  the 
question  is,  in  what  ft>rm  he  is  to  have  them.  If  he  has  the  original  houses  as 
good  as  new  in  the  course  of  the  fifty  years,  or  perhaps  better,  (for  considering 
how  houses  are  now  built,  a  repaired  house  may  be  much  better  than  a  new 
one,)  I  think  the  plaintiff  has  all  he  is  entided  to,  and  that  he  ought  therefore 
to  take  issue  on  the  question,  whether  there  was  occasion  to  rebuild,  and  if 
there  were  a  house  to  all  intents  and  purposes  as  good  as  new,  I  think  the  issue 
would  be  in  ftivour  of  the  defendant.  The  lessee  was  to  put  the  premises  into 
complete  repair  within  two  years :  he  might  have  pulled  down  the  houses  and 
rebuilt  them  within  two  years,  and  that  would  have  satisfied  both  covenants, 
and  the  lessor  would  at  the.  end  of  the  term  have  had  houses  with  ninety-seven 
years'  wear  on  them.  If  they  were  at  any  one  part  of  the  term  as  good  as  new 
houses,  and  to  all  intents  as  able  to  stand  the  wear  and  tear  of  the  term  as 
new  houses,  I  think  the  covenant  would  be  satisfied.  The  awkwardness  lies 
in  the  words  ** as  occasion  shall  require;"  for  thereon  it  must  be  shown  that 
the  occasion  did  arise :  all  this  would  be  obviated,  if  the  plaintiff  would  take 
issue  on  the  question.  I  should  certainly  direct  a  jury  upon  the  trial  of  that 
issue  that  unless  the  repaired  house  were  completely  and  substantially  to  every 
purpose  as  good  as  a  new  house,  at  some  time  within  the  term,  the  issue  must 
be  found  for  the  plaintiff. 

Ijtns  availed  himself  of  the  permission  of  the  court,  to  withdraw  the  demurrer, 
and  plead  to  issue. 

dfpley^  Seijt,  for  the  defendants 


•416]  •FAIRUE  and  Others  v.  CHRISTH? 

[lMoorall4,8.rt 

If  the  EMured,  after  sabtcription  by  the  underwriter,  strikes  ont  with  a  pen  the  time  of  warraniy 
of  soiling,  which  stood  in  the  body  of  the  policy,  and  inserts  in  a  memorandam  in  the  margixi 
a  different  time  for  sailing,  which  the  underwriter  does  not  sign,  the  assured  thereby  destrov* 
the  policy,  aod  the  underwriter  is  discharged  from  the  original  contract. 

Tbc  pJaintiffii  declared  in  their  first  count  on  a  policy  of  insurance,  effected 
on  27th  Sept.  1814,  at  and  firom  Java  to  London,  upon  ship  or  ships,  sailing 
voi;.  IL  54  8n2 
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Defore  31st  Dec  1814,  declared  to  be  on  goods,  coffee  in  begs  or  bulk;  and  that 
by  a  memorandum  dated  1st  Dec.  1814,  800D/.  out  of  30,000^,  cofercd  by  that 
and  another  policy  of  even  date,  was  declared  to  be  on  coffee^  shipped  in  the 
Good  Hope ;  and  by  another  memorandum  of  13th  Dec,  it  was  declared  that 
the  foregoing  declaration  was  on  3070  punts  of  coffee,  and  20  tub«  of  camphor 
valued  at  8000/. ;  and  that  9000/.  more  was  to  be  on  cofiee  by  the  Starling ;  and 
by  another  memorandum  of  14th  Feb.  1815,  it  was  declared  that  17,000^  of  the 
insurance  of  30,000/L  being  already  declared,  the  remainder  was  as  follows : 
9000L  on  goods  by  the  Star,  valued  at  that  sum,  and  4000iL  on  goods  by  the 
Clarendon,  valued  at  ll,000il,  (7000/.  being  insured  by  another  policy  on  that 
ship :)  and  the  plaintiff  averred,  that  coffee  of  the  value  of  9000/.  was,  on  8th 
Oct.  1S14,  shipped  in  Java  by  the  Surling ;  that  she  on  31st  Dec  1814,  sailed, 
and  was  lost  by  perils  of  the  seas;  that  on  23d  Nov.  goods  value  900Q/.  were 
shipped  in  Java,  on  the  Star ;  that  she  sailed  on  23d  Nov.,  and  was  captured ; 
that  goods  of  the  value  of  400U/.  were  on  23d  Nov.  shipped  in  Java  by  the 
Clarendon ;  that  she  sailed  on  31st  Dec,  and  was  captured.  In  the  second 
count,  the  plaintiffs  stated  the  policy  to  contain  a  warranty  to  sail  oa  or  before 
the  10th  day  of  Oct.,  and  averred  all  the  other  facts  as  in  the  first  count.  The 
defendant  paid  the  premiums  into  court  upon  tlie  count  for  money  had  and 
received.  Upon  the  trial  of  this  cause  at  Guildhall,  at  the  *sittings  after  r«  j  t^ 
Trinity  term,  1816,  before  Gibbs,  C.  J.,  it  was  proved  that  on  the  27th  ^ 
Sept  1HI4,  when  thQ  defendant  executed  the  policy,  there  was  in  the  body  of 
it  a  warranty  to  sail  on  or  before  the  10th  of  Oct,  as  declared  on  in  the  second 
count  Upon  the  policy  were  endorsed  on  1st  Dec,  13th  Dec  1814,  and  14th 
Feb.  1815,  respectively,  the  three  memoranda  of  those  dates;  they  were  signed 
by  the  defendant's  agent  Before  the  time  when  either  of  these  memoranda 
were  so  subscribed,  the  plaintifis,  intending  to  apply  for  the  assent  of  the  under- 
writers, had  written  in  the  margin  of  the  policy,  opposite  to  the  clause  of  war* 
nnty  of  sailing  before  the  lOtb  of  Oct,  the  words,  ''on  or  before  the  31st  Dec 
1814,"  and  had  struck  a  pen  through  the  date  in  the  body  of  the  policy,  lOth 
Oct  Several  underwriters  had  subscribed  the  initial  letters  of  their  names  to  the 
alteration  of  warranty  in  the  margin,  but  the  defendant  bad  not  subscribed  to 
it  It  appeared  that  the  Starling  with  her  cargo  aailed  on  the  9th  of  Oct  1814, 
the  Star  on  the  4th,  and  the  Clarendon  on  the  2«>th  of  Nov.  It  was  attempted 
to  be  established  for  the  plaintiffs,  that  the  defendant's  agent  had  seen  the  altera- 
tion of  the  warranty  of  sailing  before  he  signed  the  other  memoranda,  and  had, 
therefore,  in  signing  them,  virtually  assented  to  it;  but  it  appeared  that  the 
defendant's  agent  only  looked  at  the  memoranda  on  tlie  back  of  the  policy, 
whereas  the  alteration  of  the  warranty  was  on  the  face  of  it,  and  his  attention 
was  not  called  thereto  by  the  plaintiff's  broker.  It  was  contended,  that  at  all 
events,  if  he  was  not  entitled  to  recover  a  loss  on  each  of  the  ships,  he  was  at 
least  entitled  to  recover  the  loss  on  the  Starling,  which  sailed  within  the  time 
destined  by  the  original  warranty;  in  answer  whereto  it  was  urged  by  the  de- 
fendant, that  the  plaintiff,  by  altering  the  policy  without  the  defendant's  assent, 
in  so  material  a  part  as  the  warranty  of  sailing,  had  ^altogether  vacated  r«j|Q 
the  contract  The  jury  found  that  the  defendant  had  hot  assented  to  the  ^ 
alteration,  but  gave  a  verdict  for  the  plaintiff  for  the  loss  upon  the  Starling,  with 
liberty  for  the  defendant  to  move  to  enter  a  nonsuit,  if  the^  court  should  think 
that  the  policy  was  destroyed  by  the  alteration. 

Best,  Serjt,  in  Michaelmas  term,  1816,  had  obtained  a  rule  nisi  to  set  aside 
the  verdict  and  enter  a  nonsuit 

Shepherd,  Solicitor-General,  now  showed  cause.  He  insisted  that  the  plain- 
tiff was  entitled  to  recover  his  loss  on  the  ship  Starling,  which  sailed  before  the 
time  when,  by  the  original  policy,  it  was  warranted  she  should  sail.  A  policy  of 
insurance  is  a  contract  between  the  assured  and  each  of  the  underwriters  indi- 
vidually, and  the  contract  may,  as  to  certain  of  its  stipulations,  e.  g.  the  time  of 
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niling,  be  altered  as  to  one  uaderwriter,  and  not  altered  as  to  another.  And  in 
like  manner,  a  contract  might  by  the  same  policy  originally  be  made  with  A. 
Aat  the  ship  shall  sail  on  one  day,  and  with  B.  that  she  shall  sail  on  another 
day.  It  is  clearly  not  a  joint  contract ;  if  it  were,  the  alteration  by  a  part  of 
the  underwriters  could  not  bind  them,  but  it  must  be  either  good  as  to  all,  or 
bad  as  to  all.  If  a  part  of  the  underwriters  agree  by  a  memorandum  endorsed 
on  the  policy  to  alter  the  time  when  the  ship  is  to  sail,  not  touching  the  face  of 
the  policy,  it  is  clear  that  the  underwriters  on  the  face  of  the  policy,  would  not 
be  thereby  discharged.  It  therefore  must  be  contended  by  the  defendant,  that 
the  striking  out  the  words  with  a  pen  wholly  destroys  the  policy.  But  this  pro- 
*4191    P^^^'^*^  ^^  disaffirmed  by  Henfree  v.  Bromley ^  6  East,  309,  in  which  *the 

^  court  held,  that  an  instrument  altered  by  the  maker  in  the  most  material 
part,  though  not  obligatory  in  its  altered  state,  may  still  continue  good  in  the 
■tatein  wluch  it  originally  stood.  An  arbitrator  made  an  award  for  57/. :  he  was 
then  functus  aficio.  Afterwards,  thinking  that  sum  wrong,  he  struck  his  pen 
through  it,  and  substituted  6(U.,  and  the  award  was  held  good  for  the  original 
sum.  In  Hill  v.  Patten,  8  East,  373,  the  alteration  was  in  the  subject-matter 
of  the  insurance.  Unless  it  can  be  established  that  the  change  of  the  day  of 
sailing  requires  a  new  stamp,  that  case  will  not  apply.  In  the  case  of  Drench  v. 
Patten^  1  Camp,  72,  the  plaintiff  had  declared  on  the  original  contract,  and  the 
defendant  had  signed  .the  new  contract,  and  so  both  parties  had  abandoned  the 
old  one.  In  the  case  ofLanffkom  v.  Cobgan,  ante,  iv.  3:)0,  cited  at  the  trial,  an 
entirely  new  subject  of  insurance  was  inserted,  which  had  never  been  presented 
to  the  underwriter,  and  it  was  introduced  into  the  ?ery  body  of  the  policy.  If 
there  had  been  an  actual  erasure  of  the  day  in  the  body  of  this  poliey,  and  on 
the  erasure  an  insertion  of  a  new  date  of  sailing,  the  case  would  be  different, 
but  this  alteration  leaves  the  contract  in  its  original  state.  If  the  memorandum 
written  on  the  margin  had  been  signed  by  no  underwriter,  clearly  that  would  not 
have  destroyed  the  contract;  if  two  had  signed,  that  would  not  have  discharged 
the  contract  as  to  the  rest.  This  was  not  an  alteration  of  the  subject-matter  of 
insurance,  not  required  a  new  stamp,  still  less  could  the  old  contract  require  a 
new  stamp. 

Best,  who  would  have  supported  his  rule,  was  stopped  by  the  court 
M201       *^i'B8,  C.  J.     1  allow  great  weight  to  many  of  the  arguments  urged 

'  on  behalf  of  the  plaintiff.  I  admit,  that  in  point  of  fact  die  distinctions 
stated  do  exist  between  this  case  and  the  cases  which  the  counsel  for  the  plain- 
tiff expected  would  be  urged  against  him.  In  the  two  cases  in  the  Court  of 
King's  Bench,  Hill  v.  PaUen  and  French  v.  Patten,  the  plaintiff  and  the  defend- 
ant had  both  agreed  to  the  alteration;  and  the  ground  on  which  the  first  trial  in 
the  latter  case  proceeded,  was,  that  the  altered  policy  was  a  new  instrument  and 
required  a  new  stamp:  the  plaintiff  then  proceeded  on  the  old  inatrument,  and 
the  court  held  that  it  was  destroyed  by  tibe  alteration.  There  was  a  material 
distinction,  inasmuch  as  that  alteration  was  made  by  the  assent  of  both  parties. 
Here  the  assured  having  the  policy,  containing  a  warranty  to  sail  on  or  before 
the  10th  of  October,  intends  to  get  the  time  eidarged :  he  knows  he  cannot  get 
the  time  enlarged  without  the  assent  of  the  underwriters :  he  proposes  to  them 
to  alter  it  to  the  31st  December,  and  strikes  out  the  date  of  10th  October.  See 
now  in  what  a  situation  he  leaves  those  underwriters  who  do  not  agree  to  that 
alteration!  For  by  the  striking  out  of  this  date  he  leaves  them  without  any 
evidence  of  any  warranty  of  the  time  of  sailing,  or  restriction  as  to  the  time 
when  the  ship  will  sail :  Mb  is  so  material  an  alteration,  that  it  avoids  the  policy 
altogether.  I  do  not  know  that  the  plaintiff  did  not  mean  to  avoid  the  instru 
ment  as  to  all  the  underwriters :  he  might  be  confident  that  all  would  agree  to 
the  alteration,  and  he  might  intend,  if  any  underwriters  did  not  agree  thereto,  to 
eflect  a  new  policy  to  cover  that  interest  so  left  uncovered.    I  therefore  think  it 
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dear,  that  as  to  those  underwriters  who  did  not  assent  to  this  alteration,  this 
policy  is  destroyed. 

.  ^Dallas,  J.  There  is  a  material  difference  between  an  alteration  r«jni 
of  a  deed  with  the  assent  of  the  party,  and  an  alteration  by  the  act  of  a  *■ 
stranger.  If  the  warranty  of  the  time  of  sailing  be  struck  out  altogether,  it 
becomes  an  absolute  contract  without  any  qualification;  therefore  this  is  a 
material  alteration  in  a  material  part  of  the  contract,  made  by  a  party  to  the 
instrument ;  and  it  therefore  avoids  the  contract 

Park,  J.  I  am  of  the  same  opinion.  In  the  Court  of  King's  Bench  the  two 
cases  proceeded  on  the  contract ;  this  does  not  It  is  an  alteration  in  a  material 
part,  made  by  a  party,  and  the  policy  is  void. 

BuRROOGH,  J.  I  have  no  doubt  on  this  point,  nor  ever  had  from  the  begin- 
ning :  it  is  dear  that  the  alteration  is  made  in  a  material  pan ;  it  is  dear  that  it 
is  made  by  the  party  himself;  and  therefore  it  avoids  the  instrument 

Rule  absolute  for  a  nonsuit(a) 
(a)  [See  1  Bred,  k  Bing.  426,  Sandenon  ^  al,  v.  SymomCi.] 


JONES  and  MATTHEWS  v.  HERBERT. 

tTpon  a  very  itrong  caie  of  fraud,  not  otherwise,  this  court  will  control  the  legal  power  of  a  eo- 
plaintiff  to  release  ptiia  darrein  etmiinwmce. 

The  plainti^  were  executors,  and  the  plaintiff  Jones  had  mstituted  this 
action,  which  was  debt  on  bond,  to  recover  from  the  defendant  money  belong- 
ing to  the  testator's  estate,  which  had  been  lent  to  the  defendant  by  the  plaintiff 
The  defendant  had  recently  pleaded  a  release  by  the  plaintiff  Matthews  puis 
darrein  continuance.  Shepherd^  Solicitor-General,  on  behalf  of  the  plaintiff 
Jones,  in  Hilary  term  obtained  a  rule  nisi  to  set  aside  the  plea,  and  to  have  the 
release  given  up  to  be  cancelled,  and  that  the  plaintiff  Matthews  might  pay  the 
costs.  He  moved  this,  suggesting  that  the  plaintiff  Jones  was  the  party  bene* 
iicially  interested,  *and  that  the  plaintiff  Matthews  was  a  mere  trustee,  r.^oo 
Legh  V.  Legh,  I  Bos.  dt  Pull.  447.  I  *^ 

Vaughan^  Serjt.,  now  showed  cause  upon  affidavits  that  the  plaintiff  Jones 
had  in  her  hands  sufficient  of  the  testator's  money  to  satisfy  all  her  beneficial 
interest  in  the  trust  funds,  that  the  plaintiff  Matthews  approved  of  the  loan  made 
to  the  defendant  for  a  time,  and  that  he  had  since  received  from  the  defendant 
the  sum  sued  for,  but  not  the  costs,  which  were  left  for  the  plaintiff  Jones,  who 
had  brought  the  action,  and  he  had  now  occasion  to  apply  the  money  received 
for  the  benefit  of  other  ceslvi  que  trusts  under  the  will. 

Copley t  Serjt,  appeared  for  the  plaintiff  Matthews. 

Per  Curiam.  In  this  case,  where  the  co-plaintiff  is  by  law  competent  to  give 
a  release,  and  we  are  called  upon  to  set  it  aside,  against  the  law,  upon  the 
ground  of  fraud,  the  plaintiff  applying  most  make  out  a  very  strong  case  of 
fraud,  and  she  makes  none.  We  must  leare  the  several  instruments  to  their 
legal  efiect  Rule  discharged. 

BAKER  V.  TOWNSEND. 

[1  Moore  130,  8.  C] 

Under  a  submiMion  to  arbitration  of  two  assaults,  ffor  one  of  which  the  defendant  had  been 
indicted,  and  convicted  at  the  quarter  sessions,)  and  of  all  cosU  ineideat  to  tlie  indictment 
and  subsequent  proceedings  thereon,  the  arbitrator  awarded  a  payment  in  satisfaction  of  all 
costs  incident  to  the  indictment  and  previous  and  subsequent  proceedings  thereon ;  Held,  I. 
That  the  indictment  and  assaults  might  legally  be  referred.  2.  That  the  arbitrator  did  not 
thereby  eiceed  his  authority. 

In  debt  on  award,  the  plaintiff  averred  that  by  an  agreement^  reciting  that  the 
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*4231   P|''°^^  ^^  ^  ^^  Staflfbrd  general  quarter  seBsions  preferred  a  bill  of 

^  ^indictment  against  the  defendant  for  an  assault,  to  wnich  he  pleaded 
not  guilty,  and  traversed  the  indictment,  and  the  same  came  on  to  be  tried  at 
the  following  sessions,  when  the  defendant  was  convicted  of  the  assault,  but 
the  judgment  of  the  court  was  respited  until  the  ensuing  sessions,  and  that  thie 
defendant  claimed  to  be  entitled  to  the  possession  of  a  piece  of  land  which  was 
disputed  by  the  plaintiff;  and  that  at  the  last  mentioned  sessions  the  plaintiff 
moved  for  judgment  for  the  assault,  and  offered  to  give  in  evidence  another 
assault  subeequently  committed  upon  the  plaintiff,  in  aggravation  of  the  judg- 
ment; but  it  was  recommended  by  the  court  that  the  several  assaults  and  the 
disputed  right  of  possession,  and  all  other  questions  and  matten  whatsoever  in 
dispute  between  the  parties,  should  be  submitted  to  the  award  of  M.  A.  W. 
In  pureuance  of  the  recommendation  of  the  court,  and  of  the  mutual  wishes  of 
the  parties,  they  thereby  agreed  reciprocally,  that  the  plaintiff,  on  his  part,  would 
perform  the  award  of  the  arbitrator  touching  the  several  assaults,  and  the  dis- 
puted right  of  possession,  and  all  other  questions  and  mattera  whatsoever  in 
dispute  between  the  parties,  and  concerning  all  costs,  charges,  and  expenses 
incident  to  the  indictment,  and  subsequent  proceedings  thereon,  and  all  other 
costs,  charges  and  expenses,  relating  tliereto.  And  the  plaintiff  averred  that  the 
arbitrator  made  his  award,  and  thereby  awarded  that  the  defendant  should  pay 
the  i^aintiff  10/.  in  satisfaction  of  the  assaults,  and  50L  in  satisfaction  and  dis- 
charge of  all  the  plaintiff's  costs,  charges^  and  expenses  incident  to  the  indict- 
ment, and  previous  and  subsequent  proceedings  thereon,  and  of  all  other  costs, 
charges,  and  expenses  relating  thereto,  and  in  satisfaction  of  all  x>ther  claims 
and  demands  of  the  plaintiff  against  the  defendant  referred  to  the  arbitrator;  and 
mAO£\   ^^B^  ^^^  'defendant  should  pay  his  own  costs  incident  to  the  indictment 

•■  and  previous  and  subsequent  proceedings  thereon,  and  all  his  other  costs, 
charges,  and  expenses  relating  thereto,  and  showed  a  breach  in  non-payment. 
Upon  demurrer  and  joinder,  Vavghan,  Serjt.,  in  support  of  the  demurrer,  con- 
tended, that  the  arbitrator  had  exceeded  his  authority  in  awarding  50/.  in  satis- 
fection  of  the  plaintiff's  costs  incident  to  the  indictments,  and  previous  and 
subsequent  proceedings  thereon ;  the  submission  being  limited  to  costs  incident 
to  indictment  and  subsequent  proceedings  thereon.  If  the  parties  had  intended 
to  give  the  arbitrator  power  over  the  costs  of  the  previous  proceedings,  they 
would  have  expressed  it.  The  word  subsequent  excludes  all  prior  costs,  and 
the  court  cannot  repudiate  the  word  subsequent,  nor  insert  in  the  submission 
the  word  previous,  which  is  requisite  for  the  plaintiff's  construction.  The  arbi- 
trator, feeling  that  the  word  subsequent  gave  him  no  power  over  them,  pur- 
posely inserts  the  word  previous,  to  enlarge  his  jurisdiction,  and  the  words 
''relating  thereto"  in  the  submission,  do  not  supply  the  word  previous.  There 
is  nothing  apparent  on  the  face  of  the  award  by  the  aid  whereof  the  costs  may 
be  apportioned,  and  the  subsequent  costs  separated  from  the  previous  costs; 
therefore  the  award  is  bad  for  the  whole  50/.  No  case  can  be  cited.  Next, 
the  matter  is  not  arbitrable  between  the  parties.  Criminal  matters  are  to  be 
punished.  The  court  of  quarter  sessions  have  no  power  to  delegate  the  mattera 
of  indictments,  Rex  v.  Harding^  2  Salk.  477.  "  A  judge  of  nisi  prius,  by 
consent  of  the  parties,  may  make  a  rule  to  refer  a  cause,  but  the  sessions  can 
not  do  so,  though  by  consent.  They  may  refer  a  thing  to  another  to  examine, 
*4251    ^      make  report  to  them  for  their  ^determination,  but  they  cannot  refer 

J  a  thing  to  be  determined  by  the  other."  In  the  case  of  Rex  v.  Rani 
and  Rex  v.  O»oni65,(a)  an  indictment  and  a  counter-indictment  for  a  riot  and 
assault  were  referred,  and  the  case  turned  on  the  point  whether  this  sort  of 
matter  could  be  so  referred. 

Lens^  SerJt,  contri.    The  arbitrator  has  used  this  word  fully  to  express  his 
conception  of  what  the  power  given  him  was,  but  he  has  gone  therein  no  further 

(■)  Kjd'i  Law  of  Awardt,  64,  and  CaldweU'a  TreatiM  on  the  Law  of  Arbitrationa,  6. 
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than  the  power  warranted,  which  extended  to  aH  ooetB,  charges,  and  expenses 
incident  to  the  indictment,  and  subsequent  proceedings  thereon:  he  awards  no 
costs  which  are  not  incident  to  the  indictment  As  to  the  legality  of  the  sub- 
mission, the  case  of  Betltif  v.  Winkfield^  11  East,  46,  goes  the  whole  length  of 
this  case.  That  was  an  action  upon  a  promissory  note.  An  objection  was 
taken,  that  it  was  given  on  an  illegal  consideration,  namely,  that  the  defendant 
being  indicted  for  a  matter  cognisable  belbre  a  criminal  court,  the  quarter  ses 
aions,  for  maltreating  his  apprentice,  the  court  agreed  to  diminish  his  punish 
ment,  if  he  would  pay  the  costs  of  the  indictment,  and  he  gave  his  promissory 
note  for  the  amount;  and  it  was  argued  that  the  note  was  void,  but  the  Court 
of  King's  Bench  held  that  the  plaintiff  was  entitled  to  recover. 

GiBBs,  C.  J.  The  counsel  for  the  defendant  has  raised  two  objections  to  this 
declaration;  1st,  that  the  arbitrator  has  exceeded  his  authority;  2dly,  that  the 
parties  have  exceeded  theirs,  in  referring  this  matter.  As  to  the  first  point,  if 
we  look  to  the  words  of  the  authority,  and  the  words  of  the  award,  it  is  impos- 
sible  to  say  that  the  arbitrator  has  exceeded  his  authority,  ^he  words  r»  jgg 
of  the  authority  are,  all  costs,  charges,  and  expenses  incident  to  the  in-  ■- 
dictment,  and  subsequent  proceedings  thereon.  There  can  be  no  doubt  in  the 
world,  that  the  subsequent  proceedings  are  all  incident  to  the  indictment,  and 
that  the  words  are  only  uscnI  there  from  a  looseness  of  mind  in  the  party  pen- 
ning it.  No  doubt  the  costs  of  going  before  the  grand  jury  are  also  incident  to 
the  indictment,  and  the  arbitrator,  in  finding  the  previous  and  subsequent  costs, 
has  found  them  to  be  incident  to  the  indictment,  and  has  well  given  them.  As 
to  the  2d  point,  the  parties  have  referred  nothing  but  what  they  have  a  right  to 
refer.  They  have  referred  the  several  assaults;  these  may  be  referred.  Thef 
have  referred  the  right  of  possession;  that  may  be  referred.  The  refeience  of 
all  matters  in  dispute  refers  all  other  their  civil  righu,  which  may  well  be 
referred;  and  the  case  cited  by  the  counsel  for  the  plaintiff  recognises  the  prin- 
ciple which  we  establish.  I  am  of  opinion,  therefore,  that  nottiing  is  referred 
but  what  may  properly  be  a  matter  of  reference. 

Dallas,  J.,  expressed  himself  to  be  of  the  same  opinion  on  both  points. 

Park,  J.  No  one  can  say  there  are  not  many  costs  incident  to  indictments, 
which  arise  before  the  indictment  is  put  on  the  table,  and  those  costs,  whether 
previous  or  not,  are  included  in  the  word  incident  As  to  the  8d  point,  I  am 
very  glad  that  a  case  has  been  cited  which  puts  the  matter  out  of  all  doubt 

BuRROUGH,  J.,  concurred  in  giving  Judgment  for  the  plaintiff 


•DOE,  on  Demise  of  WEBB,  v.  GOUNDRY.  [♦427 

[lMoorall4,S.C.] 

The  plaintiff  in  error  in  ^ectment,  ii  not  bound  to  give  the  defendant  in  error  notice  of  hit  enteiw 
ing  into  the  recogniMnce  ponaant  to  16  &  17  Car.  S,  c.  8,  s.  3,  to  pay  coats  on  affirmance. 

The  practice  has  been  to  take  a  recogiaance  in  double  the  annual  rent  of  the  premiaea  when  that 
can  be  ascertained. 

The  plaintiff  in  error  in  ejectment  is  not  required  to  find  bail  to  Join  in  hie  reeogniaance  to  paj 
costs  on  affirmance. 

Lens,  Serjt.,  had  on  a  former  day  obtained  a  rule  nisi  for  setting  aside  the 
execution  that  had  been  issued  in  this  case,  and  restoring  the  money  levied  for 
the  costs  upon  the  ground  that  a  writ  of  error  had  issued,  and  the  plaintiff  iu 
error  had  before  the  execution  entered  into  the  recognisance  required  by  the 
statute  16  and  17  Car.  2,  c.  8,  s.  3,  for  payment  of  costs  in  case  of  affirmance 
of  the  judgment,  whereupon  the  writ  of  error  operated  as  a  siiper.vedMts. 

Best^  Serjt.,  showed  cause  against  this  rule,  upon  the  ground  that  the  defem^ 
ant  in  error  had  received  no  notice  of  the  plaintiff's  entering  into  the  recogni- 
sance, which,  he  contended,  was  requisite,  if  the  recognisance  could  be  entered 
into  sub  siUnlio^  neither  had  the  court  an  opportunity  of  judging  whether  the 
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penalty  of  the  recognisance  were  sufficient,  nor  the  plaintiff  hdow  of  knowing 
whether  he  was  entitled  to  execution  on  his  judgment,  and  it  could  not  be 
allowed  that  his  proceedings  should  be  set  aside,  when  he  was  apparently  regu- 
lar, and  he  had  no  opportunity  of  knowing  that  he  was  irregular :  he  referred  to 
Roe  V.  Pearsmig  Barnes,  103,  as  establishing  the  practice,  that  the  penalty  of 
the  recognisance  in  this  court  shall  be  two  years'  value  of  the  mesne  profits,  and 
double  costs ;  but  the  defendant  in  error  ought  necessarily  to  have  the  means  of 
checking  the  plaintifTs  representations  of  the  amount  of  the  mesne  profits :  it 
could  not  be  permitted  that  the  officer  should  proceed  upon  the  bare  assertion 
*42B1  ^^  ^^^  P^'^y*  whose  interest  it  was  to  depress  *and  conceal  the  value.  In 
-^  all  cases  of  bail,  the  bail  is  nothing,  until  notice  thereof  is  given.  If  the 
plaintiff  in  error  give  even  a  subsequent  notice,  that  he  has  entered  into  his 
recognisance,  and  thereupon  the  defendant  in  error  can  bring  the  amount  before 
the  court  in  review,  in  the  nature  of  a  rule  for  better  bail,  the  court  will  judge 
whether  the  reeognisance  is  sufficient 

Lou  supported  his  rule.  Cur,  adv,  vuU. 

G1BB8,  U.  J.  There  was  a  case  in  which  application  was  made  to  set  aside 
an  execution  in  ejectment,  on  the  ground  that  a  writ  of  error  had  been  sued  out, 
and  that  the  plaintiff  in  error  had  entered  into  the  required  recognisance,  which 
stayed  the  proceedings,  bef  re  the  date  of  the  plaintiff's  execution.  In  this  case 
no  bail  in  error  were  to  be  put  in,  but  the  party  himself  was  to  enter  into  his 
own  recognisance.  The  objection  was,  that  no  notice  had  been  given  to  the 
defendant  in  error,  either  before  the  act,  that  the  plaintiff  in  error  would  enter 
into  such  a  recognisance,  or  since  the  act,  that  he  had  entered  into  a  recogni* 
sance ;  this,  therefore,  is  wholly  a  question  of  regularity,  and  whether  it  be  regti^ 
lar  or  ftot,  depends  wholly  on  the  practice  of  the  court.  Upon  the  motion,  the 
counsel  not  being  able  to  inform  us  what  the  practice  is,  we  have  taken  time  to 
inquire ;  and  we  are  informed  by  the  clerk  of  the  errors,  that  the  practice  in 
ejectment,  wherein  no  bail  are  to  be  put  in,  but  a  recognisance  is  at  all  events 
to  be  taken,  is,  that  he  governs  himself  in  fixing  the  penalty  of  the  recogni- 
sance, by  the  amount  of  the  rent  of  the  premises,  and  takes  the  recognisance  in 
double  the  annual  rent.     I  asked  what  would  be  the  course  in  a  case  where  no 

M291  '^"^  ^^^  ^^"  ^"'^'  ^^^  ^^^  ^^^^  '"  ^^  ^occupation  of  the  party ;  the 
J  officer  answered,  that  he  should  in  such  a  case  refer  to  the  court  to  know 
what  he  ought  to  do,  but  that  a  case  had  never  occurred  in  his  long  practice 
The  conclusion  is,  that  no  practice  requires  that  any  such  notice  should  be  given, 
consequently,  in  the  practice  that  has  been  here  pursued,  the  recognisance  was 
regular,  and  the  rule  must  be  absolute,  for  setting  aside  the  execution  with  costs. 
The  plaintiff  might  search,  to  see  whether  the  defendant  had  entered  into  any 
reeognisapce.  Rule  absolute. 


TRINGHAM  v.  BETHUNE. 

If  a  power  to  radeen  an  aamiity  opon  lii  nootfaa*  notiec,  tenniDating  on  one  of  the  days  of 
payment,  be  momorialised  aa  a  power  to  redeem  at  any  time  on  six  montba>  notice,  the  mis- 
description is  iktal. 

In  replevm  for  taking  the  plaintiff's  goods  in  a  certain  dwelling-house,  the 
defendant  avowed  and  made  conusance  by  reason  that  B.  Andrade,  being  seised 
in  fee,  had  demised  the  house  for  ninety-nine  years  to  Phillips,  rendering  rent, 
who  demised  for  twenty-one  years  to  the  plaintiff,  at  24/.  rent,  and  demised  the 
reversion  to  B.  Jacob  for  eighty-nine  years,  who  granted  an  annuity  to  the 
defendants  for  three  lives,  charged  on  the  premises,  with  power  of  distress  and 
entry,  and  avers  a  proviso  that  if  the  grantor  should  at  any  time  thereaAer  be 
desirous  of  repurchasing  the  annuity,  and  should  give  the  grantee  six  calendar 
months'  notice  in  writing  at  any  of  the  stated  times  for  paying  the  annuity,  of 
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auch  his  desire,  and  at  the  expiration  of  the  notice  should  pay  the  grantee  80(M. 
and  all  arreara,  then  the  grantee  would  accept  800/.  as  the  price  of  the  repar- 
chase,  and  would  release ;  and  he  shows  the  annuity  due,  and  the  plaintiff^s  rem 
in  arrear,  and  distress  taken  for  the  arrears.  Upon  oyer  prayed,  the  grant  appeared 
to  contain  a  proviso  for  redemption  ^corresponding  with  the  statement  r^A^ 
thereof  in  the  avowry,  but  the  plaintiff,  amongst  other  pleas,  pleaded,  ^ 
8thly,  that  no  memorial  had  been  enrolled,  containing  the  proviso  for  redemption 
of  the  annuity,  and  the  true  time  and  terms  of  such  power  of  redemption ;  and 
in  the  12th  plea  he  stated  the  memorial  which  was  enrolled,  and  which  expressed 
a  proviso,  that  if  the  grantor  should  be  desirous  to  repurchase  the  annuity,  it 
should  be  lawful  for  him  so  to  do,  upon  giving  six  months  notice  4n  writing  of 
such  his  intention,  and  paying  back  to  the  grantees  800/.  and  all  arreara,  and 
that  thereupon  the  grantees  would  release  the  annuity ;  and  that  no  other  memo* 
rial  wiTTenrolled.  The  defendant  replied  to  the  8th  plea,  that  a  memorial  was 
enrolled,  which  he  set  out,  stating  the  proviso  as  it  was  stated  in  the  12th  plea, 
and  the  defendant  demurred  to  the  I2th  plea.  The  plaintiff  demurred  to  the 
defendant's  replication  to  the  8th  plea,  and  joined  in  demurrer  to  the  12th.  The 
defendant  joined  in  demurrer  to  the  replication  to  the  8th  plea. 

Shepherd^  SolicitorX3eiiera],  who  waa  to  have  ai^ued  for  the  fdaintiff,  was 
stopped  by  the  court,  who  called  upon 

Vaughan^  Serjt.,  to  support  the  memorial.  He  admitted  that  he  could  not 
answer  the  objection  that  there  was  a  material  discrepancy  between  the  deed  and 
the  memorial,  the  proviso  in  the  deed  requiring  six  months'  notice  of  redemption, 
terminating  upon  one  of  the  half>yearly  days  of  payment,  and  the  memorial  stating 
it  as  a  power  to  redeem  upon  six  months'  notice,  terminating  at  any  time. 

Judgment  for  the  plaintiff 


•(IN  THE  EXCHEQUER  CHAMBER.)  [M81 

HARRISON  0.  KING;  in  Error. 

No  aeUon  Wm  for  tfasie  wordi,  <•  I  will  take  him  to  Bow-ttreet  on  a  chmiso  of  foigerj,*'  withovt 

innuoDdo. 

This  was  a  writ  of  error  on  a  judgment  of  the  King's  Bench.  The  plaintiff 
below  in  his  fiAh  count  declared,  that  the  defendant  bdow  in  a  certain  discooTM 
which  he  the  defendant  then  and  there  had  in  the  presence  and  hearing  of  one 
James  Stevenson,  then  and  still  being  a  client  of  the  plaintiff  below,  in  the  way 
of  his  profession  and  business  of  an  attorney,  intending,  as  aforesaid,  in  the  pre- 
sence and  hearing  of  the  said  James  Stevenson,  falsely  and  maliciously  spoke 
and  published  of  the  plaintiff  the  false,  scandalous,  malicious,  and  defamatory 
words  following ;  "  I  will  take  him  to  Bow-street  upon  a  charge  of  forgery/' 
thereby  meaning  that  the  plaintiff  below  had^  been  and  was  guilty  of  forgery. 
After  verdict  for  the  plaintiff  below  with  1500/L  entire  damages  on  all  the  counts, 
and  judgment  thereon,  error  was  assigned,  "  that  the  words  did  not  import  any 
express  or  precise  imputation  of  the  plaintiff  below  baring  committed  forgery, 
but  only  an  intention  of  the  defendant  below  to  take  the  plaintiff  below  to  Bow- 
street,  (without  showing  where  in  that  street,  or  for  what  purpose,)  upoa  a  charge 
of  forgery,  (without  stating  by  or  against  whom  made,  or  to  be  made,  or  of  what 
forgery,)  and  which  words  of  themselves  constituted  no  cause  of  action,  although 
t  ;y  were  laid  in  a  sepsnte  count  aa  a  separate  cause  of  action  without  any 
special  damage." 

E,  Lawei  was  prepared  to  argue  for  the  plaintiff  in  error ;  and  no  one  appesr 
ing  for  the  defendant  in  error,  he  prayed  that  the  judgment  might  be  reversed 
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•^Qo        *OniB8,  C.  J.,  cited  the  cases  of  Wood  v.  MerriekJa)  and  Pollard y, 
*^    Mason.{b) 

Judgment  rererBed.(e) 

(a)  1  Ro.  Ab.  Action  tur  Que,  Z,  p.  73,  pi.  31. 

(ft)  Ibid.  8.  C.  Hob.  305,  336.  See  also  the  cases  of  PawOi  and  Winde,  Hob.  306,  827.  Hut 
41,  8.  C.  Tkomu  and  Axworthy  1  Rol.  Abr.  tit.  AdUm  on  tk§  Com,  S6,  a  pi.  11, 1.  85.  Btdl  and 
Ifoy,  1  Sid.  830.  Bart  and  MeUer'g  Com,  3  Leon.  138.  Holt  and  Sckol^fiM,  6  T.  R.  691.  Com. 
Dig.  tit  Action  on  tJu  Cate  for  J>rfamation,  F.  1, 13,  which  Lawes  was  prepared  to  cite. 

(c)  [The  Court  of  King's  Bench  afterwards  refused  to  allow  the  plaintiff  to  enter  judgment  oa 
■aoCher  comity  to  which  the  evidenee  conformed.    See  1  Barn,  flc  Aid.  161.] 


ON  THE  EXCHEQUER  CHAMBER) 

STONE  t;.  MACNAIR;  in  Error. 
[1  Moore  186,  8.  C] 

tndMiaiut  ammptit  by  the  hniband  for  money  lent  to  the  wife,  at  the  wife**  request,  cannot  b« 

supported. 
But,  ior  money  lent  to  the  wife  at  the  husband's  request,  is  good. 
So,  for  money  lent  to  the  defendant  and  wife,  at  the  request  of  the  defendant  and  wife ;  for  the 

wile  shall  be  rejected  as  surplusage. 

This  was  a  writ  of  error  brought  to  reverse  a  judgment  of  Court  of  King^s 
Bench,  which  had  passed  by  default  for  the  plaintiff  below  upon  a  count  ror 
money  lent  to  the  defendant  below  and  his  wife  at  his  wife's  request,  and  upon 
another  count  for  money  paid  for  the  use  of  the  wife  of  the  defendant  below,  at 
the  request  of  the  said  Elizabeth,  the  wife  of  the  defendant  below ;  and  in  both 
counts  was  stated  a  promise  by  the  husband  td  pay.  Odtty  for  the  plaintiff  in 
error  referred  to  the  authorities  collected  upon  the  doctrine  of  "  consideration 
executed,"  by  the  learned  editor  of  Saunders,  in  the  case  of  Osbonu  y.  Rogers, 
1  Wms.  Saund.  264  n.  1,  and  to  Hayes  v.  Warren,  2  Str.  933,  as  establishing; 
that  no  asswnpsit  could  be  supported  against  the  husband,  for  money  advanced 
to  the  wife,  unless  it  had  been  advanced  upon  the  husband's  precedent  request, 
which  was  not  here  alleged.  The  allegation  of  a  request  by  the  wife  was  not 
equivalent  nor  sufficient  Neither  did  it  appear  that  she  was  his  wife  at  the  time 
•4331  ^^  making  the  contract;  and  if  not,  *then,  according  to  Mitchinsan  v. 
-1  Hewson,  7  Term  Rep.  348,  the  declaration  was  clearly  bad ;  and  even  if 
it  be  taken  that  it  appears  on  the  record  that  she  was  then  his  wife,  still,  as  she 
was  known  to  be  covert,  and  the  contract  is  with  her,  not  with  her  husband, 
according  to  Bentley  v.  Griffin,  ante,  v.  356,  the  plaintiff  cannot  recover.  And 
though  it  was  held  in  Stephenson  v.  Hartly,  3  Wils.  388,  that  a  plaintiff  may 
recover  for  money  lent  to  the  wife,  upon  the  express  request  of  the  husband,  yet 
the  law  does  not  imply  such  a  request. 

Tmdal,  contri.  Afler  judgment  by  default,  enough  appears  on  this  declara- 
tion to  sustain  the  judgment.  As  to  the  count  wherein  the  consideration  is 
stated  to  be  money  lent  to  the  husband  and  wife,  at  the  request  of  the  husband 
and  wife,  it  is  clearly  good,  for  though  the  wife  has  no  authority  to  request  or 
promise,  yet  the  utmost  result  is,  that  the  promise  of  the  wife  shall  go  for 
nothing,  and  then  the  promise  of  the  husband  will  stand  alone.  Utile  per 
inutile  non  vitiatur.  As  to  the  count  for  money  paid  and  laid  out  for  Elizabeth 
the  wife  of  the  said  Thomas,  at  the  request  of  the  said  Elizabeth  the  wife  of  the 
said  Tliomas,  it  thereby  sufficiently  appears  that  she  was,  at  the  time  of  the  loan, 
the  wife  of  the  plaintiff  below ;  and  so  Mitchinson  v.  Hewson  does  not  apply. 
Butcher  V.  Andrews,  1  Salk.  23;  S.  C.  3  Salk.  15;  Comb.  473;  Garth.  446; 
Money  lent  by  A.  to  B.  is  not  a  sufficient  consideration  for  an  indebitatus 
assun^sit  to  pay  by  C,  but  where  money  is  lent  to  a  wife,  it  is.    In  Stephensm 

YOL.  n.  55  2  O 
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▼.  Hardy  f  which  was  an  action  for  money  lent  to  the  wife  at  the  husband's 
request,  it  was  said,  that  though  money  might  be  advanced,  it  could  not  be  lent, 
to  a  wife,  but  the  court  did  not  admit  the  doctrine.  There  is  nothing,  therefore, 
to  vitiate  in  the  'expression  of  a  loan  to  the  wife ;  there  is  nothing  that  r«^04 
prevents  the  husband  from  being  liable  for  it ;  and  though  here  it  is  at  ^ 
the  request  of  the  wife,  and  ought  to  be  at  the  request  of  the  husband,  yet,  after 
judgment,  the  court  will  intend  that  the  wife  was  acting  as  the  agent  of  the 
husband. 

GiBBs,  C.  J.  The  difficulty  of  a  loan  to  the  wife  is  got  over  by  the  aotbohty 
of  Siq^hauon  v.  Hardy;  but  what  is  wanted  is  a  request  of  the  husband,  which 
cannot  be  supplied.  This  case  has  been  extremely  well  argued  by  the  counsel 
on  both  sides.  Judgment  reversed. 


.JOHN  JAMES,  Jun.,  Demandant;  WILLIAMS,  Tenant;  MARIA  JAMES, 

Vouchee. 

[1  Moore  190,  8.  C] 

The  caption  of  the  wimAt  of  attornev  in  a  recoTenr  is  not  eo  conclaaiTely  a  part  of  the  deed 
of  the  party,  but  that  it  may  be  amended  after  ezecation  by  the  writ  of  entry. 

BoeANauBT,  Seijt.,  moved  to  amend  the  caption  of  the  warrant  of  attorney  in 
a  recovery.  The  writ  of  entry  stated,  inter  alia,  130  acres  of  pasture,  pasture 
for  30  beasts,  &c.  The  writ  of  dedimus  potestatem  pursued  this  writ  exactly  as 
it  ought  to  do,  but  in  transcribing  the  terms  of  the  dedimus  poteUaiem  at  the 
head  of  the  warrant  of  attorney,  Sie  clerk,  supposing  that  the  repetition  of  the 
word  pasture  was  a  mistake,  had  omitted  to  repeat  it  in  the  recital  of  the  writ  at 
the  head  of  the  warrant  of  attorney,  so  that  it  stood  as  130  acres  of  pasture  for 
30  beasts.  He  was  aware  that  the  court  had  held  that  they  could  not  amend  a 
warrant  of  attorney,  because  it  was  the  deed  of  the  party(a)  but  the  court  had 
never  yet  held  so  conclusively  that  this  caption  *was  a  part  of  the  war-  r«  co- 
rant  of  attorney,  that  they  may  not  amend  the  caption.  Fial.{b)       ^ 

(a)  Fox,  BeaumdanJts  Bmnbow,  Tenant  f  Earl  Gowtr,  Vouehtg,  ante,  vi.  632;  and  f^araUr, 
Jkniandant ;  Fonter,  Tenant ;  Darcy  BoUon  and  ic^tf,  VoiielkMt,  ante,  vi.  473. 

(6)  Bat  where  no  person  has  discovered  that  he  is  interested  to  eihibit  an  afBdarit,  showing 
the  caption  to  be  incorrect,  the  caption  may  be  called  in  aid  as  a  part  of  the  warrant  of  attorney, 
to  expoond  the  operative  part  thereof  as  an  authority  to  gain  and  lose  in  a  plea  of  the  premises 
mentioned  in  the  caption  and  to  supply  defecta(c)  in  the  Iwdy  of  the  warrant.  Therefore,  though 
a  warrant  of  attorney  cannot  be  amended  directly,  yet  if  a  party  amend  the  caption  of  the  war- 
rant of  attorney,  fHcre  whether  he  may  not  indirectly,  through  that  mediora,  extend  the 
authority  of  the  warrant  of  attorney,  so  as  to  be  an  authority  to  gain  and  lose  in  a  plea  of  other 
premises  than  were  presented  to  the  party's  notice  when  he  executed  the  warrant  of  attorney. 

(c)  Fortfsr,  DsmondaiU,  f  c,  vbi  wpra.  And  see  Clvttertmek^  Pkdnt^i  Brabant,  Dtforciant, 
ante,  vi  1,  where  it  waa  ruled  contra. 


SPINK  V.  HITCHCOCK. 

[1  Moore  131,  8.  C] 

The  atatute  51  6.  3,  c.  134,  a.  1,  doea  not  avoid  the  plaintiff's  proceedings  and  judgment,  by 
reason  of  his  arresting  for  a  aum  exceeding  151.  and  recovering  a  leas  sum  than  15/. 

The  plaintiiS;  although  she  had  arrested  the  defendant  for  17/.  and  upwards,  at 
a  time  when  the  plaintiff  was  indebted  to  the  defendant  in  194/.  for  rent  due,  and 
in  12/.  for  the  costs  of  an  action  brought  by  the  defendant  against  the  plaintif, 
in  which  the  defendant  had  been  nonsuited,  had  at  the  trial  of  this  cause 
recovered  only  6/.  1  is.  The  defendant  was  in  prison,  and,  as  it  was  sworn, 
brought  these  actions  against  her  landlord  vexatiously,  and  had  swelled  her 
apparent  demand,  by  delivering  a  second  bill  of  parcels,  giving  therein  new 
names  to  articles  which  had  been  charged  in  a  former  bill. 

Vaughanf  Serjt.,  now  moved  that  all  proceedings  theretofore  had  in  this 
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action  might  be  held  void  and  of  none  effect,  and  that  all  subsequent  proceedings 
Ma61   ^^''^^^  might  be  stayed.     He  conceived  he  was  entitled  to  this  *motion 

^  by  the  statute  51  G.  3,  c.  124,  s.  1,  which,  reciting  all  Ae  prior  acts  that 
have  passed  on  the  subject  of  arrests,  enacts,  that  no  person  shall  be  held  to 
special  bail  upon  any  process  issuing  out  of  any  court,  where  the  cause  of  action 
•^hall  not  amount  to  15il  or  upwards,  exclusive  of  costs,  and  that  where  the  cause 
of  action  in  any  court  shall  not  amount  to  the  sum  of  15/.,  exclusive  of  costs, 
(except  as  thereinbefore  is  excepted,  viz.  on  bills  of  exchange  and  promissory 
notes,)  no  special  writ  or  writs,  nor  any  process  specially  expressing  the  cause  of 
action,  shall  be  sued  forth  or  issued  from  any  court,  in  order  to  compel  any 
person  or  persons  to  appear  thereon  in  such  court;  and  all  proceedings  and 
judgments  that  shall  be  had  on  any  such  writ  or  process,  shall  be,  and  are 
thereby  declared  to  be,  void  and  of  none  effect.  He  urged  that  the  true  con- 
struction was,  that  if  the  plaintiff  held  the  defendant  to  iMil  for  more  than  15/., 
and  did  not  recover  15/.,  all  the  proceedings  were  void;  he  admitted,  that  he  was 
not  aware  of  any  decision  of  any  court  upon  this  act. 

G1BB8,  C.  J.  We  think  the  facts  stated  in  this  affidavit  are  not  admissible. 
We  think  this  act  is  intended  to  prevent  arrests  for  15/.  in  the  same  case»where 
the  former  act,  19  G.  3,  c.  70,  prevented  arrests  under  10/.  The  present  appli- 
cation supposes  that  the  act  requires  the  proceedings  to  be  set  aside,  unless  a 
certain  sum  is  recovered :  The  defendant's  construction  of  the  act  makes  it 
imperative  on  the  court  to  set  aside  the  proceedings,  if  the  plaintiff  does  not 
recover  15/. :  it  puts  the  validity  of  the  proceedings  on  the  event  of  the  trial, 
not  upon  the  existence  of  reasonable  grounds  for  the  action.  This  act  recites, 
(among  certain  former  acts,)  that  by  the  5th  G.  2,  c.  27,  it  is  enacted,  that  where 
the  cause  of  action  shall  not  amount  to  10/.  and  upwards,  in  any  superior  court, 
or  to  iOs,  or  upwards  in  any  inferior  court,  no  special  writ  or  writs,  nor  any 
*A'i7\   ^P^^'^^^  specially  therein  expressing  the  cause  or  causes  of  action,  shall 

J  be  sued  forth  or  issued  from  any  such  superior  or  inferior  court,  to  com- 
pel any  person  to  appear  thereon  in  such  court  or  courts;  and  all  proceedings 
and  judgments  upon  any  such  writ  are  thereby  declared  to  be  void  and  of  none 
effect.  It  is  to  be  observed  that  the  expression  in  that  statute  is,  as  in  this,  that 
where  the  cause  of  action  shall  not  amount  to  the  sum  named  or  upwards,  the 
proceedings  and  judgment  shall  be  void  and  of  none  effect.  Did  any  person 
ever  dream,  that  in  an  action  brought  before  the  statute  of  51  G.  3,  if,  after  an 
arrest  for  10/.,  the  plaintiff  recovered  less  than  10/.,  the  proceedings  should  all 
be  void?  This  act,  after  tlie  several  recitals,  proceeds  in  tlie  terms  of  the  statute 
19  G.  3,  that  no  person  shall  be  held  to  special  bail  upon  any  process  issuing  out 
of  any  court  where  the  cause  of  action  shall  not  have  originally  amounted  to  the 
stmi  of  15/.;  but  all  the  former  acts  apply  to  the  quantity  of  the  debt  sworn  to, 
on  which  the  defendant  is  held  to  bail.  Where  a  plaintiff  arrests  a  man  for  less 
than  15/.,  without  affidavit,  there  the  proceedings  are  void;  but  where  a  plain- 
tiff arrests  on  an  affidavit  and  recovers  less  than  15/.,  if  there  be  any  ground  for 
relief  at  all,  it  is  a  case  within  the  43d  G.  3,  c.  46. 
The  rest  of  the  court  concurred  in  refusing  the  ni]e.(a) 
(a)  [See  1  Barn,  fli  Aid.  S93,  BaU  ▼.  Swan.} 


LOCK  V.  CRADDOCK. 

n  Moore  144,  8.  C] 

The  prothonotary,  making  out  a  writ  of  ntpenetUat  upon  perfecting  bail,  is  in  futare  to  retain 
the  order  for  the  wpentdtaM,  which  is  exhibited  to  him  aa  his  instntotions  for  the  writ. 

The  defendant  was  arrested  for  20,000/.,  and  final  judgment  for  that  sum 
was  signed  on  the  third  of  May.    Two  persons  were  put  in  as  bail,  and  justified 

*4a8'l  ^^  ^^^  ^  ^^^^  ^^  ^^'  ^^^'  ^^^  ^^^  motion-paper  was  ^endorsed  to  justify 
-J  in  that  sum.    They  entered  into  a  recognisance  in  the  sum  of  41/.  65. 
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The  plaintifTs  attoraey  was  never  served  with  any  notice  of  putting  in  bail  or 
of  the  justification.  There  was,  however,  an  affidavit  of  the  service  of  notice 
of  bail  on  the  plaintiff's  attorney,  purporting  to  be  made  by  Thomas  Mason,  16, 
Aldersgate  street,  but  no  such  person  had  ever  lived,  or  was  now  known,  at  that 
house,  and  the  only  attorney  that  could  be  found  of  the  same  name  which  was 
endorsed  on  the  proceedings,  as  the  defendant's  attorney,  was  a  respectable  prac- 
titioner, who  swore  he  knew  nothing  of  the  cause.  The  bail  were  not  resident 
at  the  places  at  which  they  were  in  the  notice  of  bail  represented  to  reside,  nor 
could  they  be  found,  and  the  use  they  had  made  of  the  justification,  was,  to  alter 
the  20.  14.  in  the  order  for  the  writ  of  supersedeas^  into  20,000/1,  upon  exhibit- 
ing which  they  had  obtained  a  writ  of  supersedeas,  which  was  served  on  the 
warden  of  the  Fleet  The  rule  for  the  allowance  of  bail  does  not  specify  the 
sum  for  which  bail  is  put  in,  nor  does  the  writ  of  supersedeas  ;  but  the  order  for 
the  supersedeas  does.  The  warden  of  the  Fleet  thought  it  prudent  to  examine 
the  recognisance  of  bail,  and  found  it  to  be  taken  in  Alt  8s.  pnly,  upon  which 
he  declined  to  discharge  the  defendant. 

Best,  Serjt,  under  these  circumstances  had  obtained  a  rule  nisi  to  set  aside 
the  justification  of  bail,  and  the  writ  of  supersedeas,  and  that  the  defendant  might 
answer  the  matters  of  the  affidavit,  and  that  service  of  the  rule  upon  the  defendant 
in  person,  who  was  still  in  custody,  might  be  good  service. 

On  this  day,  no  cause  being  shown,  he  made  the  rule  absolute.  Upon  which 
occasion  the  court  observed  that  the  practice  had  hitherto  been,  that  upon  sight 
of  the  order  for  a  supersedeas,  which  does  contain  the  sum  for  which  bail  t^am 
is  said  to  be  given,  the  prothonotary  *  makes  out  a  supersedeas,  which  ^ 
does  not  specify  the  sum  for  which  the  bail  is  given,  and  delivers  it  to  the  defend- 
ant's attorney  as  the  warrant  for  the  warden  to  discharge  the  prisoner.  It  was 
therefore  extremely  important,  as  it  might  be,  in  some  part,  at  least,  a  discharge 
to  the  prothonotaries,  that  the  prothonotary  should  be  careful  in  future  to  retain 
the  order  on  which  he  makes  out  the  supersedeas,  and  not  to  return  it  to  the  party 
who  gives  the  instructions.  Rule  absolute.(a) 

(a)  See  Rtguia  generalit,  made  on  the  occasion  of  this  case,  post,,  end  of  this  term — ^page  551. 


WILLISON  V.  PATTESON  and  Others. 

[1  Moore  133,  S.C] 

No  contract  made  with  an  alien  enemy  in  time  of  war  can  be  enforced  in  a  court  of  British  judi- 
cature. 

Although  the  plaintiff  do  not  sue  until  the  return  of  peace. 

And  although  the  plaintiff  be  an  English-bom  subject,  resident  in  the  hostile  country. 

The  defendant,  a  British  subiect  resident  here,  having  in  his  hands  the  proceeds  of  certain  goods 
of  A.,  an  alien  enemy,  A.  drew  on  the  defendant,  pavable  to  his  own  order,  and  endorsed  this  bill 
to  the  plaintiff,  an  Engltsh*bom  subiect  resident  in  the  hostile  country,  who  sued  on  the  bill  after 
peace  restored :  HM,  that  he  could  not  recover. 

This  was  an  action  of  assumpsit,  upon  three  bills  of  exchange,  accepted  by 
the  defendants,  and  endorsed  to  the  plaintiff,  and  for  money  lent  and  advanced, 
paid,  laid  out,  and  expended,  had  and  received,  for  interest,  and  on  an  account 
stated ;  to  which  the  defendants  pleaded,  iirst,  the  general  issue,  non  assumpsif, 
upon  which  issue  was  joined ;  and,  secondly,  the  statute  of  limitations,  whereto 
the  plaintiff  replied,  that  at  the  time  when  the  causes  of  action  accrued,  the 
plaintiff  was  not  within  the  kingdom,  but  in  parts  beyond  the  seas,  to  wit,  at 
Dunkirk,  in  France,  and  that  he  continued  there  until  the  commencement  of  this 
suit,  and  that  he  did  not,  during  all  that  time,  arrive,  or  come  to,  or  within  this 
kingdom.  The  rejoinder  thereto  denied  that  the  plaintiff  remained  and  abided 
out  of  the  kingdom  during  the  time  stated  in  the  replication,  upon  which  r^AAn 
issue  was  joined.  The  cause  was  tried  *before  Gibbs,  C.  J.,  at  Guildhall,  ^ 
at  the  sittings  afler  Trinity  term,  1816,  when  the  jury  found  a  verdict  for  the 
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plaintiff,  damages  562iL  \0s,,  subject  to  the  opinion  of  this  court  upon  the  follow- 
ing case.  In  May,  1803,  the  defendants,  Patteaon  and  Co.,  were  merchants  and 
copartners  in  London,  and  were  the  holders  of  one  hundred  pieces  of  cambric, 
the  property  of  M.  Varlet,  of  Dunkirk,  in  France,  who  being  indebted  to  Miche- 
:on,  also  of  Dunkirk,  assigned  and  transferred  his  right  and  interest  in  those 
cambrics  to  Michelon,  of  which  the  defendants  had  due  notice ;  and  Michelon, 
on  25th  Nor.  1803,  being  then  resident  at  Dunkirk,  drew  three  similar  bills 
of  exchange  upon  the  defendants  for  IQOL,  270L,  and  IdOL,  one  of  which  is  as 
follows: 

Dunkerque,  le  25th  Nov.,  1803,  pour  100/.  sterling. 

A  trois  mois  de  datte  paies  par  cette  seconde  de  change,  (la  premiere  ne  I'etant,) 
a  mon  ordre,  la  somme  de  cent  livres  sterling,  valeur  en  moi  meme,  que  passeres 
suivant  Favis  de 
A  Messieurs  Bon  pour  cent  livres  sterlings. 

Messrs.  Pattison,  Lee,  &,  Iselin,  L.  Michelon. 

a  Londres. 

Endorsed. — Payee  a  Pordre  de  Mr.  T.  Willison  valeur  recue  comptant  Dun- 
kerque, la  2(>th  Nov.  1803.  L.  Michblon. 
Which  bills  were  duly  remitted  to  the  defendants,  and  by  them  accepted  on  3d 
Jan.  1804,  payable  as  soon  as  certain  cambrics  should  be  sold,  which  said 
cambrics  were  afterwards  sold,  and  the  produce  received  by  the  defendants  on 
the  7th  Jan.  1804.  These  bills  were  also  endorsed  for  a  valuable  considera- 
tion, by  Michelon  at  Dunkirk,  to  the  plaintiff,  who  is  an  English-bom  subject, 
but  who  then  resided,  and  still  continues  to  reside  at  Dunkirk.  At  the  time  of 
drawing,  accepting,  and  endorsing  these  bills  of  exchange,  France  and  England 

*44I1  ^^^^  '°  ^^  ^P^''  ^^^^  ^^  ^^^  ^^^  ^^  other,  and  Michelon  was  then 
-I  an  alien  enemy,  but  before  and  *at  the  time  of  bringing  the  present  action, 
peace  was  restored  between  the  two  countries.  If  the  court  should  be  of  opinion 
that  the  plaintiff  was  entitled  to  maintain  this  action,  then  the  verdict  was  to 
stand.  But  if  the  court  should  be  of  opinion  that  the  plaintiff  could  not  main- 
tain this  action,  in  that  case  a  nonsuit  was  to  be  entered.  This  case  was  to  be 
turned  into  a  special  verdict,  if  the  court  should  think  proper  so  to  direct. 

Lenst  Seijt,  for  the  plaintiff,  anticipated  that  the  objection  to  be  made  to  the 
plaintiff's  right  to  recover,  would  be,  that  though  the  plaintiff  was  a  native  of 
this  country,  he  was,  at  the  time  of  drawing  the  bills,  resident  in  Dunkirk,  then 
a  hostile  country,  and  that  he  could  not,  by  drawing  on  a  house  in  London,  in 
time  of  war,  withdraw  his  funds  from  this  country,  nor  could  the  holder  derive 
any  advantage  from  a  security  made  over  to  him  under  such  circumstances.  But 
the  proposition  that  no  contract  could  be  made  with  an  alien  enemy,  which  could 
be  supported  in  an  English  court  of  justice,  was  much  too  broad :  it  had  been  in 
certain  cases  holden,  that  even  a  trading  with  an  enemy  was  legal ;  and  a  con- 
tract for  insurance  on  the  trading  with  an  enemy  had,  until  the  decision  of  Poits 
V.  Bell,  8  Term  Rep.  648,  been  held  legal.  Lord  Kbnton  there  held,  indeed, 
that  for  a  British  subject  to  trade  with  an  enemy  was  illegal.  But  in  Oisi  v. 
Mason,  I  Term  Rep.  84,  it  had  been  held  that  such  contracts  were  not  necessa- 
rily illegal ;  and  much  pains  it  cost  to  arrive  at  that,  as  a  general  conclusion,  afier 
an  argument  by  civilians  on  that  question.  If  any  such  plain  and  obvious  prin- 
ciple had  ever  before  existed,  it  can  hardly  be  supposed  that  the  doctrine  should 
have  been  entirely  forgotten.  If  there  be  such  an  universal  position,  that 
*4421  "^  contracts  wiUi  an  enemy  can  be  sustained,  the  cases  of  Aniaine  v. 
J  ^Marshead,  ante,  vL  2^17,  and  Dauhuz  v.  Marduad,  ante,  vi.  332,  ou|^t 
to  have  been  put  on  that  ground.  And  if  that  objection  was  therein  urged, 
then  those  cases  are  a  still  stronger  authority  for  the  plaintiff  If  it  be  considered 
that  that  which  was  there  done  by  the  parties  did  not  contravene  the  law  of  thia 
country,  that  is  the  whole  length  to  which  the  plaintiff  needs  to  carry  this  case. 
Ransom  bills  were  held  legal  up  to  a  late  period,  and  they  were  put  an  end  U 
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bj  act  of  par]iainent(a),  not  by  construction  of  law.  In  Spannherg  t.  BtamamF' 
tyne,  the  general  principle  is  laid  down,  upon  a  question  whether  an  alien  bom, 
taken  prisoner  at  war,  could  sue  in  our  courts ;  and  it  was  held  that  it  was  not 
essential  that  an  enemy  should  be  alien  born ;  it  was  only  needful  that  he  should 
be  an  alien  enemy.  This  was  antecedent  to  the  case  of  the  Hoop,  1  Rob.  196, 
in  the  Court  of  Admiralty,  and  to  Paits  v.  BeU,  S  Term  Rep.  548.  The  right 
to  sue  is  correlative.  The  statute  34  G.  3,  c.  9,  which  prohibited  payment  even 
of  the  justest  debts,  was,  certainly,  introductory  of  a  new  law,  and  was  meant  so 
to  be :  it  was  a  special  act  made  during  a  war,  and  expired  with  the  war.  Ad- 
mitting the  force  of  Sir  J.  Nicol's  argument,  8  Term  Rep.  554,  that  it  is  incon- 
sistent that  there  should  be  war  for  one  purpose,  and  peace  for  commercial  pur- 
poses, yet  the  mere  paying  a  private  debt  is  very  short  of  commercial  intercourse: 
the  plaintiff  does  nothing,  except  that  he  takes  an  order  for  payment  of  his  debt, 
which  he  does  not  attempt  to  enforce  till  the  return  of  peace. 

Best,  Seijt.,  contri.    This  question  has  long  been  considered  as  perfectly  at 
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rest,  upon  the  broad  principle  that  all  trading  widi  an  alien  enemy  is 
illegal.  This  is  fully  laid  down  in  Potts  v.  Bell,  and  most  ably  *put  there 
by  Sir  J.  Nicol.  In  Cfist  v.  Mason,  Lord  Mansfibld,  C.  J.,  does  mention  the 
authority  of  two  cases,  abundantly  sufficient  to  show  that  the  law  4iad  been  long 
established.  '*  A  short  note  in  Ro.  Ab.,(6)  where  a  trading  with  Scotland,  then 
in  a  general  state  of  enmity  with  this  kingdom,  was  held  to  be  illegal ;  and  the 
other  was  a  note  which  is  now  burned,  which  was  given  to  me  by  Lord  Hard- 
wicKE,  of  a  reference  in  King  William's  time,  to  all  the  judges,  whether  it  were 
a  crime  at  the  common  law  to  carry  corn  to  the  enemy  in  time  of  war;-  who 
w6re  of  opinion  that  it  was  a  misdemeanor."  How  then  can  a  contract  arise 
out  of  a  matter,  which  by  the  common  law  of  the  land,  as  declared  by  the  twelve 
judges,  is  held  to  be  a  misdemeanor  ?  This  doctrine  has  been  confirmed  too 
by  the  cases  of  Brandon  v.  Nesbit,  8  Term  Rep.  23,  and  Bristow  v.  Toufers,  8 
Term  Rep.  35,  which  determined  that  an  insurance  of  the  property  of  an  alien 
eneipy  is  illegal  and  void.  In  the  case  of  htConndl  v.  Hector,  3  Boe.  &  Pull. 
1 13,  it  was  decided  that  a  subject  residing  abroad  is  to  be  considered  as  a  foreigner. 
Lord  Erskine,  Chancellor,  in  his  judgment  in  the  case  Ex  parte  Boussmaker, 
13  Ves.  71,  says,  « if  this  had  been  a  debt  arising  from  a  contract  with  an  alien 
enemy,  it  could  not  possibly  stand :  for  the  contract  would  be  void."  The  present 
is  not  the  case  of  a  contract  made  in  peace,  and  suspended  by  war,  that  can  at 
the  return  of  peace  be  set  up  again.  It  may  be  admitted,  that  the  adoption  of 
this  doctrine  in  modern  times  originated  in  the  Admiralty  Court ;  for  Lord  Mans- 
field kept  it  out  of  the  sight  of  the  courts  of  common  law  as  much  as  he  could. 
In  the  ca?e  of  the  Hoop,  I  Rob.  198,  Sir  W.  Scott's  judgment  is  conclusive. 
In  Villa  V.  Dimock,  Skin.  370,  the  same  principle  is  established.  Eng-  r$tAiA 
land  *was  the  last  state  which  in  modern  times  came  into  this  rule,  making  *■ 
contracts  with  an  enemy  in  all  cases  illegal,  unless  under  the  exceptions  pre- 
scribed by  license  from  the  sovereign.  There  may  be  pecuniary  advantages 
derived  from  the  continuance  of  commerce  with  a  neighbouring  nation  during 
a  state  of  war,  but  it  is  restrained  by  considerations  of  much  superior  cogency. 
In  the  present  case  these  reasons  roust  forcibly  apply.  The  bill  is  payable  to  the 
order  of  the  drawer,  and  is  not  endorsed  till  the  next  day  after  the  making.  It 
is  endorsed  to  a  Scotchman,  resident  at  Dunkirk,  who  was  therefore  then  an  alien 
enemy.  In  no  case  referred  to  has  the  principle  ever,  been  doubted.  In  Spartth- 
berg  V.  Bamnantifne,  it  was  held  that  the  plaintiff  was  not  an  alien  enemy,  but  it 
was  not  denied  that  while  he  was  in  the  enemy's  service  he  owed  the  hostile 
sovereign  a  temporary  allegiance.  It  was  held,  that  he  need  not  be  aUen  n^,  but 
that  it  sufficed  if  he  were  an  alien  enemy  at  the  time.  If  the  act  of  peace  gav« 
every  prisoner  the  right  of  retamif«g  to  his  country,  it  would  be  unneoeaaaiy  to 
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Kipahte  in  treaties,  as  universally  is  done,  for  his  return  to  his  eountry.  It  may 
be  admitted  that  the  34  6.  3,  c  9,  was  introductory  of  a  new  law,  (and  the  state 
of  thii^  then  required  new  securities,)  without  admitting  any  inference  adverse 
to  the  geheral  rule,  that  all  trading  with  an  enemy  is  illegal.  Here  goods  are 
sold,  and  biHs  are  drawn  for  the  price  of  those  goods ;  this  therefore  is  illegal. 
The  case  of  the  detenus  in  France  is  very  distinguishable.  It  stood  on  its  own 
peculhir  principle.  It  is  impossible  that  persons  shut  up  in  the  enemy's  country 
by  au  abuse  of  the  privileges  of  war,  should  be  considered  as  alien  enemies,  nor 
would  the  defenden  of  our  country,  if  taken  captive,  be  involved  in  that  disa- 
bility. 

*4451  ^^^f'^f  tn  reply.  The  argument  for  the  plaintiff  destroys  itself,  for  the 
^  law  cannot  depend  upon  the  degree  of  hardship.  It  was  held  when  those 
cases  of  Antmne  v.  Morsheaxl,  and  Dauhyz  v.  Marskead  were  decided,  that  they 
did  not  establish  this  principle.  Those  cases  were  the  converse  of  this :  there 
an  English  gentleman  resident  in  France  drew  on  England  in  favour  of  an 
enemy  resident  there.  If  all  the  detenus  were  liable  to  be  starved,  it  would  be 
a  ground  for  the  legislature  to  legalize  their  commerce,  by  a  new  act  of  parlia- 
ment, but  it  would  not  make  their  bills  legal.  The  plaintiff's  argument  has  never^ 
controverted  the  doctrine  of  Potts  v.  JBe//,  and  it  admits  that  if  this  were  a  con-^ 
tract  of  that  sort,  its  legality  could  not  for  a  moment  be  maintained.  But  these 
bills  were  not  a  payment  for  those  cambrics :  the  mention  of  the  cambrics  was 
only  material  in  this  case,  as  showing  that  the  conditional  acceptance,  payable 
on  payment  for  the  cambrics,  had  become  absolute.  It  is  said,  tliat  these  bills 
were  drawn  for  the  produce  of  those  cambrics.  There  might  be  something  like 
a  commercial  dealing  between  the  defendant  and  Michelon,  but  not  between  the 
plaintiff  and  the  defendant.  Willison,  the  payee  and  endorsee  of  the  bill  for  a 
valuable  consideration,  is  not  stated  on  the  case  to  have  notice  of  the  purpose 
for  which  the  bills  are  drawn.  He  does  not  appear  to  have  had  any  interest  in 
the  sending  of  those  cambrics  into  this  country:  he  is  no  further  connected  with 
the  cambrics  than  this,  that  as  soon  as  the  cambrics  are  sold,  Michelon  has  a 
fund  in  this  country,  out  of  which  be  draws,  payable  as  soon  as  that  fund  is  pro- 
ductive, in  favour  of  his  creditor  the  plaintiff.  But  it  is  necessary  for  the 
defendant  to  show,  that  if  an  alien  enemy  has  a  fund  in  England,  on  which  he 
has  a  right  to  draw,  he  cannot  pay  a  private  debt  to  another  out  of  that  fund. 
It  by  no  means  appears  that  the  debt  from  ^Michelon  to  the  plaintiff  did 
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not  arise  for  goods  sold  and  used  in  his  own  country.    The  defendant 


must  therefore  establish,  that  if  a  foreigner  send  goods  here,  which  escape  con- 
fiscation, the  process  of  the  sale  of  the  goods  are  so  far  tainted,  that  he  can 
never  pay  a  debt  out  of  that  sum.  If  it  were  material,  the  plaintiff  would  be 
entitled  to  add  to  the  case  the  fact  that  the  plaintiff  had  nothing  to  do  with  the 
sending  over  of  the  cambrics.  Much  of  the  defendant's  argument  rested  on  the 
supposition  that  he  had.  But  having  thus  thrown  the  cambrics  out  of  the  case, 
the  plaintiff  is  upheld  by  the  autliorities,  in  contending,  to  the  full  extent,  that 
an  alien  enemy  may  in  time  of  war  legally  draw  on  a  fund  in  this  country ;  for 
otherwise  Awtmme  v.  Marskead  and  Daubuz  v.  Morshead  cannot  be  supported. 
In  the  case  Ez  parte  Baussmaker^  Lord  Ebskinb  does  not  go  the  length  which 
the  defendant's  argument  requires:  hb  dietumt  however,  ought  to  go  no  further 
than  the  case  to  which  it  relates;  and  even  if  it  be  a  just  inference,  that  it  was 
meant  to  be  so  general,  thi^  court  must  pronounce  whether  there  is  any  founda- 
tion for  so  unlimited  a  position,  which  the  case  then  in  judgment  did  not  call 
for,  and  which  is  not  supported  by  any  authority.  In  the  case  of  Bell  v.  GUsan^ 
1  Bos.  d&  Pull.  356,  it  was  doubted,  by  so  venerable  an  authority  as  Hbath,  J., 
whether  a  trading  with  an  enemy  was  illegal.  Neither  the  judgment  of  Sir  W. 
Scott,  nor  any  other,  goes  to  the  length,  that  when  war  prevails,  no  payment 
of  a  subsisting  debt  by  an  alien  enemy  can  possibly  be  legal,  it  not  being  shown 
how  that  debt  arose.     All  that  appeara  here  is,  that  Michelon  being  indebted  tc 
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the  plaintiff,  who  was  resident  in  the  same  fdace,  it  not  appearaig  how  that  deht 
arose,  pays  it  by  drawing  on  a  fund  which  he  has  in  this  country.  And  tiie 
plaintiff  *aiay  recover  without  interfering  with  any  adjudged  case,  or  r«j  jy 
any  recognised  principle.  ^ 

GiBBs,  C.  J.  I  think  my  brother  l^ens  has  put  this  case  on  the  true  ground, 
and  it  is  fit  that  the  court  should  not  pass  by  the  difficulties  which  he  has 
attempted  to  throw  in  their  way.  He  truly  sutes,  that  it  does  not  appear  on  the 
facts  of  this  case  when  the  cambrics  were  remitted  to  this  country,  nor  whether 
the  plaintiff  was  conscious  of  the  consideration  upon  which  these  bills  of 
exchange  were  accepted,  it  therefore  must  be  taken  that  he  knew  only  that,  and 
all  that,  which  these  bills,  on  the  face  of  them,  communicate.  The  law  laid 
down  by  the  defendant's  counsel,  that  a  trading  with  an  enemy  is  illegal,  my 
brother  Lens  does  not  deny.  The  defendant  further  contends,  that  if  the  sob* 
jects  of  another  state  are  permitted  in  time  of  war  to  draw  bills  on  this  country, 
to  get  those  bills  accepted,  and  to  negotiate  them,  and  if  the  endorsee  is  per* 
mitted  to  recover  on  those  bills,  that  is  as  direct  a  trading  and  communication 
with  this  country  as  possibly  can  be,  and  therefore  is  prohibited.  Against  this 
doctrine,  it  is  urged,  that  this  is  not  such  a  trading  or  communication  as  is  pro- 
hibited ;  and  that  it  is  so  ruled  by  the  case  o(  Antome  v.  Morskead.  Whether 
in  arguing  that  case  the  counsel  for  the  defendant  urged  that  no  contract  could 
exist,  I  know  not :  I  believe  he  did ;  but  I  know  that  that  was  the  only  con- 
sideration which  made  the  court  hesitate  on  that  case ;  bat  they  decided  it  on 
the  ground  that  it  was  an  excepted  case,  and  did  not  come  within  the  general 
rule.  The  bill  was  drawn  by  an  English  subject,  on  an  English  subject,  and  we 
thought  that  circumstance  took  it  out  of  the  ordinary  rule.  We  adverted  to  the 
circumstance  that  the  bill  was  endorsed  to  a  foreigner,  but  it  was  not  sued  on 
until  the  time  of  peace.  We  also  adverted  to  *the  principle  which  the  r«  j  jo 
Court  of  King's  Bench  adopted  in  Kensington  v.  IngHSf  that  that  which  ^ 
was  rendered  lawful  by  the  license,  was  lawful  in  all  its  consequences;  and  as 
it  was  legal  to  carry  goods  from  the  island  A.  to  the  island  B.,  an  insurance  on 
those  goixls  was  also  lawful.  So  we  there  held,  that  the  end  being  legal,  the 
means,  without  which  it  could  not  be  effected,  were  also  legal.  [His  lordship 
here  read  the  report  of  the  judgment  in  that  case,  ante,  vi.  ^9.]  We  referred 
ourselves  to  the  legal  purpose  for  which  those  bills  were  drawn,  and  which  was 
the  support  of  our  fellow-subjects  in  France.  That  case,  therefore,  was  decided 
as  an  exception  to  the  general  rule.  By  the  general  rule,  I  cannot  help  thinking 
than  an  alien  enemy  resident  in  France  has  no  right  to  draw  on  this  country  fw 
a  fund  due  to  him  here ;  for  that  I  take  to  be  the  very  son  of  communication 
which  the  policy  of  the  law  meant  to  prevent  It  is  impossible  to  say,  that  the 
plaintiff  was  not  conusant  of  the  purpose  for  which  these  bills  were  drawn ;  for 
on  the  very  day  after  the  drawing,  he  attempts  to  take  to  himself  by  endorsement 
those  funds ;  which  is  the  very  species  of  communication  that  it  is  the  purpose 
of  the  law  to  prevent.  I  come  very  unwillingly  to  this  conclusion,  seeing  nothing 
dishonest  in  the  transaction. 

Dallas,  J.  Potts  v.  Bell  was  not  the  first  case  that  so  decided.  The  law  of 
Potts  V.  Bell  is  admitted  by  the  counsel  for  the  plaintiff,  and  in  that  decision  I 
find  no  exception  to  the  general  rule,  which  is,  that  during  war  all  contracts  are 
at  an  end.  I  cannot  say  that  the  drawing  a  bill  by  an  alien  enemy  is  not  a 
contract  to  pay  by  an  alien  enemy,  or  that  when  he.endorses  to  an  alien  enemy^ 
it  is  not  a  contract  to  pay  to  an  alien  *enemy,  and  therefore  I  am  most  r«  j  jq 
clearly  of  opinion,  that  the  plaintiff  is  not  entitled  to  recover.  *- 

Park,  J.  Before  the  ease  of  Potts  v.  Belly  there  was  an  opinion  prevalent  in 
Westminster  Hall,  that  the  commerce  with  an  enemy  was  not  illegal.  That 
decision,  however,  was  founded  on  the  opinions  of  all  the  best  foreign  jurists, 
particularly  the  admirable  work  of  Bynkershoek.  Anioine  v.  Morskead  is  di»> 
tinguishable  from  this  case,  for  the  drawer  and  the  payee  were  British  prisoners 
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of  war,  and  I  hope  a  British  prisoner  of  war  is  not  to  be  considered  as  an  alien 
enemy.  Lord  Ebbkine,  Chancellor,  lays  it  down  broadly,  that  every  contract 
with  an  alien  enemy  is  void.  An  attempt  was  made  in  the  Court  of  King's 
Benchy  in  the  case  of  Roberts  v.  Hardy,  3  Maule  &  Selw.  532,  to  extend  the 
doctrine  of  Maeconneli  v.  Hector  further  than  this  court  intended.  In  MacconneU 
v.  Hector,  the  plaintiff  was  a  trader  resident  in  France :  in  Roberts  v.  Hardy, 
the  party  was  a  private  Englishman  who  went  to  America,  and  was  there  detained 
as  a  prisoner,  and  the  court  said,  a  prisoner  of  war  is  not  to  be  prevented  from 
drawing. 

BuRBODGH,  J.  The  court  in  Hilary  term  directed  this  to  be  made  a  case,  not 
from  any  doubt  which  they  entertained,  but  from  a  wish  that  the  cause  should 
be  decided  in  the  presence  of  my  lord  chief  justice.  In  Antoine  v.  MorsJiead, 
the  court  recognised  the  principle,  in  deciding  that  case  as  an  exception  to  the 
rule.  That  cannot  be  done  indirectly,  which  cannot  be  done  directly.  Mtchelon, 
having  funds  in  this  country,  could  not,  during  war,  bring  an  action  for  money 
had  and  received  against  the  holder  of  his  funds  here ;  neither  can  he,  by  draw- 
ing a  bill  on  his  debtor,  and  endorsing  it  to  another,  produce  the  same  effect. 
*4501  '^^^  *^^^  ^^  *  contract;  and  no  contract  can  be  enforced  in  a  court  of 
-'  British  judicature,  which  is  made  during  the  war,  and  which  is  made  by  an 
alien  enemy.  I  ain,  therefore,  clearly  of  opinion,  that  a  nonsuit  ought  to  be  entered. 

Lens  then  applied  for  permission  that  the  case  might  be  turned  into  a  special 
verdict,  but  the  court  said  they  felt  no  difficulty  whatever  on  the  question,  and 
did  not  think  it  necessary.  The  plaintiff  might  resort  to  another  remedy  if  he 
had  confidence  in  the  point.  Rule  absolute  for  nonsuit.(a) 

A  I"  I  think,"  (nyi  Chancellor  Kemt,  16  John*.  483,)  "  I  may  ventora  to  haiard  the  asMfw 
tion,  uat  there  ia  no  authority  in  law,  whether  that  law  be  national,  maritiine,  or  municipal, 
for  any  kind  of  private,  volnntaiy,  unlicensed  bosineas,  communication,  or  intercourte  with  an 
enemy.  It  ia  all  noiious.  and  in  a  greater  or  lesfe  degree,  it  ia  all  criminal.  Every  attempt  at 
drawing  distinctions  has  failed ;  all  kind  of  intercourse,  except  tnat  wnicn  la  nostile,  or  created 
by  the  mere  exigency  of  war  and  necessity  of  the  case,  is  illegal.  The  law  has  put  the  sting  of 
disability  into  every  kind  of  voluntary  communication  and  contract  with  an  enemy,  whicn  is 
made  without  the  apecial  permission  of  the  government.  There  is  wisdom  and  policy,  pstriotism 
and  safety,  in  this  principle,  and  every  relaxation  of  it  tends  to  corrupt  the  allegiance  of  the  sub* 
ject,  and  prolong  the  calamities  of  war." 

The  sense  of  the  American  government  and  the  opinion  of  the  American  courts,  on  this  sub- 
ject, have  been  fully  and  preeiMly  declared.  In  1774,  the  Old  Congress,  in  behalf  of  the  United 
Colonies,  agreed  that  they  would  not,  after  September  10th,  1776,  directly  or  indirectly  export 
any  merchandize  or  commodity  whatsoever,  to  Great  Britain  or  her  dependencies.  In  June, 
1778,  Congress  earnestly  recommended  to  the  several  states  to  take  eifectual  measures  to  stop 
the  dangerous  and  crimmal  correspondence  by  letters,  with  the  enemy.  See  Journals  of  Con. 
STMs,  vol.  IV.  p.  354.  (Clavpoole's  ed.)  In  November,  1780,  Conmss  recommended  that  the 
legislatures  of  tne  states  snould  inflict  capital  punishment,  according  to  Uie  pnctice  of  most 
nations,  on  such  persons  as  should  directly  or  indirectly  supply  the  enemy  with  provisions  or 
stores.  See  Journals  of  Congress,  Vol.  VI.  pp.  237,  S38.  (Dunlap's  ed.)  In  March,  1781, 
Congress  interfered  on  this  subject,  with  still  greater  solicitude,  and  more  powerful  energy. 
They  ordained,  *<  that  the  citiaens  snd  inhabitants  of  these  United  States  be  strictly  enjoined 
and  required  to  abstain  from  all  intercourse,  correspondence  or  dealings  whatsoever,  with  the 
subjects  of  Great  BriUin,  while  at  open  war  with  these  United  States,  as  they  would  answer  the 
same  at  their  peril ;  and  the  eiecutives  of  the  several  states  were  called  upon  to  take  the  moat 
vigilant  and  enectnal  measures  for  detecting  and  suppressing  such  intercourse,  correspondence 
or  dealings,  and  bringing  the  authors  thereof,  or  those  concerned  therein,  to  condign  punish- 
ment."   See  Journals  of  Congress,  Vol.  VII.  p.  69.  (Patterson*s  ed.) 

"  This  resolution,"  says  Chancellor  Kent,  «  must  have  been  declaratory  of  the  sense  of 
Congress  of  the  operation  of  the  state  of  war.  The  persons  concerned  in  any  intercourse  or 
dealings  with  the  enemy  were  to  answer  at  their  peril.  Now,  I  ask,  what  peril,  unless  it  be  the 
peril  of  the  common  Uut,  which  Congress  had  alreadv  declared  to  be  one  of  our  indubitable  rights, 
and  which  rendered  all  such  intercourse  and  dealings  s  misdemeanor  T  There  hsd  been  no 
specific  penalty  declared ;  and  Congress  had  no  legislative  or  judicial  powers  over  the  private 
citizena  of  theae  states.  The  appeal  here  was  not  to  the  state  legislatures  to  provide  laws  for 
the  occasion.  The  call  was  upon  the  state  exteuiivei  to  sqppress  such  intercourse,  correspond- 
ence and  dealing,  and  to  bring  the  authors  to  punishment.  The  state  executives  had  no  other 
authority  than  to  eiecute  the  eiisting  laws  ;  and  I  think  the  case  a  clear  and  demonstrable  one* 
that  in  the  opinion  of  that  grave,  wise,  and  illustrious  sssembly,  all  intercourse,  correspondence 
and  dealing  with  an  enemy,  in  time  of  war,  were,  by  the  mete  force  and  circumstance  of  war 
iUelf,  unlawful." 

In  June,  1782,  Congress,  dissatisfied,  as  it  would  seem,  with  the  general  law  of  the  land,  oa 
VOL.  If.  56 
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tbe  autnect  of  illicit  intereonrM  with  the  enemy,  recommended  to  the  etate  legidatoret  '<to 
adopt  the  most  efficacious  measures  for  suppressiog  all  traffic  and  illicit  intercourse  between 
their  citisens  and  the  enemy,  and  to  impress  on  the  citizens  the  baneful  consequences  appre- 
hended by  Congress,  from  a  continuance  of  this  illicit  and  infamous  traffic.*'  See  Joamali  of 
Congress,  Vol.  VU.  p.  301. 

In  1789,  it  was  decided  by  the  Supreme  Court  of  PennsyWania,  that  interest  was  notrecorer- 
able  on  a  British  debt  during  the  war;  on  the  ground  that  the  defendant  could  not  hare  paid  the 
money  to  the  plaintiff,  who  was  an  alien  enemy,  without  a  violation  of  the  laws  of  his  country, 
and  of  the  laws  of  nations.  2  Dallas,  103,  Hbare  t.  Alien.  The  doctrine  of  tiiis  case  has  been 
recently  recognised  and  confirmed  by  Judge  Washiiiotor,  in  the  case  of  Conn  ei  al,  ▼.  Pcwt  «f 
a/.,  1  Peters*  Rep.  496. 

The  decisions  of  the  federal  and  state  courts,  on  questions  arising  out  of  the  war  of  ISIf, 
establish  the  principle  that  all  contncta  with  an  enemy  made  dnrinff  war  are  utterly  void.  6 
Cranch,  110,  Brown  ▼.  United  Statet^per  Stokt,  J.  In  the  case  of  The  Rapid,  I  Gsllia.  293, 
8  Cranch,  166,  S.  C,  an  American  citizen  had  purchased  English  goods  in  England,  before  the 
war,  and  deposited  them  on  an  island  belonging  to  the  English,  near  the  district  of  Msioe. 
After  war  was  declared,  he  sent  a  ship  from  Boston  to  the  island,  to  bring  away  the  goods,  and 
she  was  captured  on  her  return,  b^  an  American  privateer;  and  the  goods  were  condemned  u 
lawful  prize,  on  the  ground  that  this  was  a  trading  with  the  enemy,  by  which  the  goods  acquired 
the  character  of  enemy's  property.  Mr.  Justice  Jomisoir,  in  delivering  the  opinion  of  the 
Supreme  Court,  in  this  ease,  waved  giving  any  opinion  on  the  question » whether  a  eitixen,  oo  the 
breaking  out  of  a  war,  has  a  right  to  remove  to  his  own  from  the  enemy's  country,  with  hit 

Eroperty.  The  claimant,  he  says,  had  no  right  to  leave  the  United  States  for  the  purpose  of 
ringing  home  his  property  from  an  enemy's  country.  Trading  does  not  consist  in  negotiatioa 
or  contract ;  but  the  object,  policy  and  spirit  of  the  rule  is,  to  cut  off  all  communication,  or  actoal 
locomotive  intercourse  between  individuals  of  the  belligerent  states.  Contract  has  no  connectios 
with  the  offence.  In  the  case  of  The  Saint  lawrenctf  8  Cranch,  434,  9  Cranch,  121 ,  the  Supreme 
Court  of  the  United  States  again  waved  the  expression  of  an  opinion  as  to  the  right  of  an  American 
citisen  to  withdraw  his  property,  purchased  before  the  war,  from  the  enemy's  coontiy.  The 
Supreme  Court  of  New  York,  however,  in  Amory  it  al.  v.  McGregor,  16  Johns.  24,  determined 
this  question  in  the  affirmative;  with  the  qualification— that  he  does  it  within  a  reasonable  time 
after  the  declaratiob  of  war,  and  does  not  himself  go  to  the  enemy's  coaatry  for  that  parpose. 
And  this  determination  seems  to  fall  within  the  principles  recognised  in  the  cases  of  7%«  Thamei 
Oabons,  8  Cranchy  481 ;  The  Mary,  9  Cranch,  147  ;  and  the  Ju^ew  Cotiierina,  6  Robiason'f 
Adm.  Rep.  144. 

In  the  case  of  2^  £miiloitf ,  1  Gallis.  671,  Mr.  Justice  Stoet,  whose  researches  (saysChaa- 
cellor  Kcht,  16  Johns.  476,)  have  thrown  great  light  on  subjects  of  national  and  maritiDM 
law,  remarks,  that  <*  all  contracts  with  an  enemy,  made  during  war,  are  utterly  void ;  and  this 
principle  has  grown  hoary  under  the  reverent  respect  of  centuries,  and  cannot  now  be  ahakea 
without  uprooting  the  very  foundation  of  national  law."  The  Juiia,  1  Oallie.  696 ;  8  Cranch, 
181,  S.  C,  during  the  last  war,  carried  a  cargo  of  provisions  from  Bsltimore  to  Lisbon,  and  wu 
captured  on  her  homeward  passage,  with  a  cargo  of  salt,  the  proceeds  of  the  outward  cargo. 
She  was  taken  by  an  American  frigate,  and  condemned  at  Boston  as  good  prize,  because  ihe 
failed  under  a  license  and  passport  from  a  British  admiral.  She  had  no  intercourse  with  the 
British  at  Lisbon  ;  bnt  the  license  was  issued  within  the  American  territorjry  by  a  British  ageot 
On  the  single  ground  of  this  license,  this  captured  vessel  was  condemned  in  tne  Circuit  Court, 
and  that  condemnation  affirmed  in  the  Supreme  Court  of  the  United  States. 

It  was  held,  however,  by  the  Suprame  Court  of  Massachusetta,  in  the  case  of  Coolidgi  ▼• 
Baglee,  13  Mass.  Rep.  SiiB,  two  American  citizens,  that  a  license,  which  is  to  protect  a  ship 
from  capture  and  condemnation  by  an  enemy,  is  a  sufficient  leffaJ  consideration  for  a  promissory 
note  for  the  payment  of  money.  See  also  12  Mass.  Rep.  176,  Hayward  v.  Biake.  And  in  Mmm 
ei  ol.  ▼.  Faiei  ei  ol.,  16  Mass.  Rep.  338,  where  an  American  vessel,  pretending  to  belong  to  a 
aentral  nation,  went  into  a  port  in  Bermudas,  and,  in  the  character  of  a  neutral,  there  obtained 
credit  of  British  merchants  for  her  repairs,  and  for  expenses  of  defending  her  in  the  admiraltj; 
it  was  held  tibat  an  action  lay,  after  the  return  of  peace,  for  the  merchants  against  the  owneri  of 
the  vessel,  for  the  advances  so  made  by  them.  The  court  placed  this  case  on  the  mund,  that 
the  plaintiffs  were  ignorant  of  the  national  character  of  the  vessel,  and  deah  upon  ue  faith  that 
they  were  trading  with  a  neutral. 

In  the  case  of  QHtwoid  sf  al,  v.  JVaddington,  16  Johns.  67 — 16  ib.  436  S.  C.  in  error,  it  wis 
decided  that  a  commercial  partnership,  existing  between  a  eitixen  of  this  coontry  and  a  Britiah 
■ubject  in  England,  was  dissolvr4  by  the  breaking  out  of  war  between  the  two  countries— as 
the  effect  of  war  is  to  render  illegal  all  intercourse  between  the  subjects  and  citizeni  of  the 
hostile  nations.  The  subject  was  most  elegantlv  and  profoundly  discuned  by  Chancellor  Kerr, 
in  the  Court  of  Errors,  and  an  examination  of  his  opinion  will  impart  eqnal  inetmction  to  the 
lawyer  and  delight  to  the  scholar.  See  also  4  Wheat.  105,  The  FriendMckafif  and  cases  thssa 
cited.     16  Johns.  610,  Seosnofi  et  al.  v.  Waddingt&n. 

In  examining  this  and  kindred  topics,  the  learned  reader  cannot  fhil  to  acknowledge  the  sope- 
rior  light  and  learning,  which  are  to  be  derived  from  the  great  experience  and  enlarged  visvi 
of  the  civiUana  of  the  admiralty.] 
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EVERTH  V.  BELL. 

[1  Moore  168,  S.  C] 

Though  a  defendanty  b^  ptyment  into  court,  admito  every  caaae  of  action  stated,  yet  where  the 
plaintiff  alleg ea  in  hia  declaration  maltifiirioat  and  inconsistent  facU,  as  the  grounds  for  one 
aad  the  same  claim,  it  is  not  competent  for  the  plaintiff  to  apply  the  defendant's  payment  into 
court  of  a  sum  insufficient  to  meet  all  the  demands  alleged,  as  evidence  to  prove  such  one  of 
the  plaintiff's  grounds  of  recovery  as  the  plaiatiff  may  elect ;  but  he  must  prove  his  case  by 
other  evidence  of  the  fact 

The  plaintiff,  on  a  policy  on  fish,  free  from  average  unless  general,  or  the  ship  stranded,  sverred 
that  the  ship  was  stranded,  bulged,  damaeed,  and  wrecked.  The  de&ndant  paid  money 
into  court  generally.  The  plaintiff  offered  the  rule  of  court  for  payment  as  evidence,  1.  of  a 
total  loss,  1.  of  a  stranding :  Btld,  that  as  the  loss  might,  consistently  with  the  declaration, 
accrue  by  other  of  the  alleged  causes  than  stranding,  e.  g.  as  a  genersl  average,  the  plaintiff 
could  not  apply  the  payment  into  court  as  an  admiaaion  of  the  total  loss,  or  of  the  stranding. 

This  was  an  action  upon  a  policy  of  insurance  upon  the  ship  Success,  declared 
to  be  upon  fish,  warranted,  as  usual,  free  from  average,  unless  general,  or  the 
ship  stranded.  The  plaintiff  in  his  first  count  averred  that  the  ship  by  force  of 
the  winds  and  waves  was  stranded,  bulged,  damaged,  and  wrecked.  The  de* 
fendant  paid  money,  exceeding  the  premiums,  into  court  generally,  upon  the 
whole  declaration.  Upon  the  trial  of  the  cause  at  Guildhall,  at^tbe  sittings  after 
Hilary  term,  1817,  before  Park,  J.,  there  was  evidence  of  some  general  average : 
*4511  ^^  plaintiff  went  for  a  total  *loss,  and  also  for  a  partial  loss,  to  entitle 
•*  himself  to  which  last,  he  stated  that  the  ship  had  been  stranded,  and  for 
proof  thereof,  as  well  as  of  the  total  loss,  he  relied  on  the  defendant's  rule  to 
pay  money  into  court,  because  that  was  an  admission  of  every  cause  of  action 
stated  in  the  declaration,  and  amongst  others,  as  he  urged,  of  a  loss  by  stranding, 
and  also  of  a  total  loss.  The  jury  found  that  there  was  no  total  loss,  nor  any 
stranding  in  fact,  and  they  found  that  there  was  no  stranding  unless  the  rule  for 
payment  of  money  into  court  conclusively  proved  that  the  ship  was  stranded.  A 
verdict  passed  for  the  plaintiff,  subject  to  the  point  reserved. 

Lens,  Serjt,  in  this  term  had  obtained  a  rule  iim  to  set  aside  the  verdict  and 
enter  a  nonsuit 

Besi  and  Vayghanp  Seijts.,  showed  cause.  They  urged  that  the  plaintiff  had 
omitted  to  produce  witnesses  of  the  stranding,  in  consequence  of  being  put  off 
his  guard  by  his  confidence  in  the  doctrine,  which  they  still  maintained  to  be 
correct,  that  the  payment  of  money  into  court  admitted  every  cause  of  action 
suited  in  the  declaration,  although  they  allowed  that  it  did  not  admit  the  amount 
of  the  damage.  The  payment  into  court,  therefore,  admitted  the  cause  of  the 
loss,  which  was  the  stranding.  It  might  be  too  much  to  say  that  it  was  an 
admission  of  every  word  in  the  declaration,  in  the  different  counts  of  which 
there  might  be  some  inconsistent  averments,  but  a  prominent  part  of  this  causa 
was  a  count  peculiarly  adapted  to  a  loss  by  stranding. 

The  Court  relieved  Lens  from  sui^rting  his  rule. 

GiBBs,  C.  J.  The  plaintiff's  counsd  have  stated  the  law  most  correctly,  that 
*4521  ^^  '^^^  Goijdd  proceed  *fiom  any  other  cause  than  the  stranding,  the 
-'  admission  does  not  apply  exclusively  to  the  stranding;  and  unquestion- 
ably  there  may  be  a  general  average,  or  other  causes  of  loss,  and  therefore  the 
admission  b  not  exclusively  confined  to  the  stranding,  and  the  court  will  not  be 
extremely  cautious  strictly  to  tie  down  the  parties  to  the  efibct  of  a  payment  into 
court,  when  it  is  to  prevent  their  trying  their  right. 

The  rest  of  the  court  concurred  in  making  the 

Rule  absolttte  fi>r  a  nonaait 
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ABBOTT  0.  ABBOTT. 

[lMooreieo,8.C.] 

An  undertaking  to  accept  short  notice  of  trial  for  the  sittings  after  term,  fivon  when  there  ii  boC 
time  for  short  notice  of  trial  at  the  sittings,  does  not  compel  the  defendant  to  accept  short 
notice  of  trial  at  the  a4}oumed  sittings. 

Best,  Seijt,  showed  for  cause  against  a  rale  which  Peff,  Serjty  had  obtained, 
for  judgment  as  in  case  of  a  nonsuit  for  not  proceeding  to  trial  pursuant  to  notice, 
that  though  the  defendant  had  obtained  time  to  plead,  on  the  terms  of  accepting 
short  notice  of  trial  for  the  sittings  after  term,  yet  that  when  the  order  wis 
obtained,  only  one  day  remained  before  the  sittings  in  London ;  and  he  was  aot 
required  to  accept  notice  of  trial  at  the  adjourned  sittings,  that  not  being  wilhia 
the  meaning  of  the  order. 

Per  Curiam,  If  an  order  for  time  to  plead,  upon  the  terms  of  taking 
short  notice  of  trial  for  the  sittings,  be  made  at  a  period  when  only  one  daj 
remains  before  the  sittings,  the  party  has  a  right  to  consider  that  he  may  dis- 
charge his  mind  from  all  possibility  of  going  to  trial  at  those  sittinp;  and  a 
notice  for  the  adjourned  sittings  does  not  satisfy  the  terms  of  the  order. 

Rule  discharged. 


•RAW  V.  ALDERSON.  [♦453 

[1  Moore  146,  8.  C] 

If  two  warrant  an  attorney  to  confess  judgment  against  them,  and  one  dies,  judgment  csanot  be 
entered  up  against  the  other* 

HuLLOCK,  Seijt,  had  on  a  former  day  obtained  a  rule  nisi  that  the  plaintiff 
might  be  at  liberty  to  enter  up  final  judgment  against  the  defendant,  as  of  this 
present  term,  for  340/.  pursuant  to  a  warrant  of  attorney  which  had  been  giTea 
to  certain  attorneys  named,  to  *'  appear  for  us  William  Alderson  and  George 
Alderson,  as  of  Hilary  term  last  past,  Easter  term  next,  or  any  other  sabsequeot 
term,  to  receive  a  declaration  for  me  in  an  action  of  debt  for  240f.,  money  bor- 
rowed, at  the  suit  of  J.  Raw,  and  to  confess  the  same  action,  or  else  to  suffer  a 
judgment  by  nil  dieii,  &c.  for  240/.  and  costs.  And  we  the  said  W.  A.  and 
G.  A.  authorize  a  release  of  errors."  Executed  by  both.  Given  to  secure  120£ 
on  demand  with  interest  William  Alderson,  (who,  it  was  sworn,  was  a  surety 
for  George,)  was  since  dead. 

HuOock.  being  called  on  to  support  his  rule,  admitted  that  where  a  joint  war- 
rant of  attorney  was  given  by  two,  it  had  been  held  that  the  plaintiff  cannot, 
after  the  death  of  one,  pursue  the  authority  against  the  other,  as  in  Gee  v.  Lantt 
15  East,  592.  But  in  the  case  where  each  of  the  two  has  authorized  a  warrant 
to  be  entered  against  me,  it  had  been  held  that  where  one  of  the  two,  (which  is 
this  very  case,^  who  give  the  joint  authority,  dies,  the  action  may  nevertheless 
be  proceeded  m.  Oiadwin  v.  Sadt,  Barnes,  53.  But  to  consider  the  case  on 
a  broader  principle,  all  the  authorities,  (and  there  are  several  which  hold  th«t 
where  the  warrant  is  given  to  confess  judgment  to  two,  it  may  be  entered  after 
the  death  of  one,)  equally  warrant  the  ^plaintifTs  position,  that  the  autho-  r^j^ 
rity  survives,  if  it  be  to  enter  up  judgment  against  me  and  another,  and  ^ 
one  dies.  Todd  v.  Dodd,  1  Wils.  312.(ii)  Warrant  to  confess  judgment  to 
two,  one  died  before  judgment,  leave  was  given  to  enter  up  judgment  against 
the  other,  for  the  court  held  that  a  warrant  of  attorney  of  this  son  cannot  be  so 
strictly  construed  as  a  bare  authority  at  common  law,  because  it  is  coupled  with 
an  interest,  and  was  intended  to  be  a  security  for  money.  Sayer,  5,  in  his 
report  of  the  same  case  differs,  and  is  probably  mistaken.  Iktr^her  v.  ^«^ 
(^  8.  C.  fusiiis  bj  name  of  Todd  t.  Todd,  Barnes,  48.    S.  C.  Sayer,  6. 


454] 


7  Taunton.  445 


2  W.  BI.  1801.  Upon  an  authority  to  confess  judgment  to  two,  the  court  gave 
leave  to  enter  up  judgment  after  the  death  of  one,  holding  that  the  decease  of 
one  did  not  operate  as  a  countermand  of  that  authority.  So  in  TrendaB  v.  May, 
2  Made  &  Selw.  76,  the  Court  of  King's  Bench  held  that  the  alteration  in  the 
state  of  parties  being  only  in  the  persons  charging,  and  not  in  the  persons  to  be 
charged,  miffht  make  a  material  distinction,  and  that  they  therefore  were  not 
embarrassed  by  the  case  of  Gee  v.  Lane,  and  granted  the  permission.  It  must 
turn  on  a  principle  of  law.  Is  this,  which  is  in  substance  only  a  security  for  a 
debt,  avoided  by  the  decease  of  one  of  the  debtors  ? 

GiBBs,  C.  J.  The  Court  of  King's  Bench  have  determined  that  on  a  war- 
rant to  confess  judgment  given  by  two,  the  decease  of  one  revokes  the  authority 
of  the  attorney.  That  court  has  also  decided,  thai  on  a  warrant  to  confess  judg- 
ment to  two,  the  decease  of  one  does  not  revoke  the  authority.  They  considered 
the  distinction  between  the  two  cases,  and  decided  that  in  the  case  of  the  de- 
cease of  one  plaintiff  the  authority  was  not  revoked.  Unless  I  could  see  my 
*4S51  ^^^  ^^^  ^clearly,  I  should  not  depart  from  the  decision  of  the  Court  of 
-^  King's  Bench.  I  can  see  strong  reasons  for  that  judgment:  for  instance, 
if  a  judgment  be  entered  against  two,  the  one  standing  as  a  surety,  he  may  have 
his  remedy  over :  his  condition  may  be  materially  altered  after  the  decease  of 
the  other. 

No  one  was  instructed  to  show  cause,  but  the  court  on  their  own  examination 
of  the  case  Discharged  the  rule.(a) 

(#0  [See  1  Barnardiiton't  Rep.  35,  8tm  t.  Still  f  8  ib.  38,  Laycoek  ▼.  Gaiforth,] 


ROBINSON  V.  YARROW. 

[1  Moore  150,  8.  C] 

The  acceptance  of  a  bill  drawn  by  procuration  admita  the  drawer>8  handwriting,  and  the  pro* 

coration  to  draw. 
Bot  thoogh  the  bill  ia  endoned  by  the  same  procuration,  the  date  thereof  not  appearing,  the 

acceptance  does  not  admit  the  procuration  to  endorse. 
So,  though  the  endorsement  were  made  before  the  accepUnce.    By  Pakk,  J. 

Abraham  Hbnbt  had  been  a  partner  of  Charles  Staeben,  under  the  firm  of 
Staeben  and  Co.,  but  they  had  dissolved  that  partnership ;  after  which  Henry 
drew  a  bill  on  the  defendant  at  two  months'  date,  payable  to  '*  our  order,"  which 
he  signed  P.  pro:  C.  Staeben  and  Co.,  A.  Henry,  and  endorsed  it  to  the  plaintiff 
in  like  manner,  by  the  signature  P.  pro  Chas.  Staeben  and  Co.,  A.  Henry.  The 
defendant  accepted  the  bill,  and  in  this,  which  was  an  action  against  him  for 
non*payment,  the  plaintiflf  in  his  first  count  declared  on  the  bill  as  drawn  by 
Abraham  Henry,  using  the  name,  style  and  firm  of  Chas.  Staeben  and  Co.,  and 
averred  an  endorsement  by  Henry,  not  noticing  therein  that  he  endorsed  by  pro- 
curation. In  the  second  count  the  plaintiff  averred  that  the  bill  was  drawn  by 
A.  Henry,  and  endorsed  by  A.  Henry,  not  noticing  the  procuration.  In  a  third 
coont  the  plaintiff  alleged  that  certain  persons  using  the  style  of  Chas.  Staeben 
and  Co.  drew  the  bill,  and  that  the  said  Chas.  Staeben  and  Co.  endorsed  the  bill. 
*4561  ^P^*^  ^^®  ^^'  ^^  ^^  cause  at  Guildhall,  at  the  ^sittings  after  Hilary 
-I  term,  1817,  before  Burrouoh,  J.,  these  fiicto  were  proved,  except  that 
no  evidence  was  given  of  the  handwriting  of  the  endorsement  by  Henry.  Under 
the  direction  of  Burrouoh,  J.,  a  verdict  passed  for  the  defendant 

Vaughan,  Serjt,  had  obtained  a  rule  nisi  to  set  aside  this  verdict  and  have  a 
new  trial. 

Best,  Serjt,  showed  cause  against  the  rule.  He  first  contended  that  none  of 
the  counto  truly  described  the  bill.  Next  he  objected  that  the  plaintiff  had  not 
proved  the  procuration  of  Staeben  and  Co.  to  have  been  given  to  Henry  to  en- 
dorse; so  &r  from  ita  being  proved,  there  were  strong  indications  that  the  name 

2P 
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was  fnudolentlj,  if  not  feloniously,  assumed  by  Henry.  But  though  it  has  been 
keld  that  an  acceptance  admits  the  drawer's  handwriting,  and  everything  eise 
that  is  on  the  face  of  the  bill,  and  must  have  been  there  when  the  drawee  ac- 
cepted, yet  the  acceptance  does  not  admit  those  things  which  are  on  the  back 
of  the  bill,  and  may  or  may  not  have  been  added  after  the  acceptance. 

Vaugkat  in  support  of  his  rule.  It  is  sufficient  to  describe  the  bill  in  the 
declaration  either  according  to  its  legal  effect  or  according  to  the  tenor.  Bass  t. 
(Xv€,  4  Alaule  &  Selw.  13.  Therefore  the  third  count  is  good,  which  states 
that  certain  persons  using  the  firm  of  Staeben  and  Co.  drew  the  bill,  though 
only  one  person,  Henry,  in  fact  drew  it  It  is  admitted  that  the  acceptance 
proves  the  authority  of  Henry  to  use  the  name  of  Staeben  and  Co.  to  draw  the 
bill.  If  the  acceptance  has  proved  that  fact  for  one  purpose,  it  has  proved  it  for 
all  the  purposes  of  this  bill.    If  Henry  was  authorized  to  draw,  it  is  not  too 
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much  for  *a  jury  to  infer  that  he  had  a  continuing  authority  to  endorse. 
Bass  V.  CSkft  goes  further  than  this.  Lord  Ellenborovgr,  C.  J.,  says, 
'*  is  not  die  acceptor,  before  he  accepts  a  bill,  bound  to  know  whether  the  drawer 
is  an  aggregate  firm  or  notf  The  authority  being  proved  to  be  once  given, 
mnst  be  presumed  to  continue,  unless  the  contrary  be  proved. 

GIBBS,  G.  J.  I  cannot  tell  what  private  connection  may  subsist  between  these 
parties.  I  can  look  only  to  the  instrument  itself,  and  the  manner  in  which  it  is 
declared  on,  Staeben  and  Co.  who  were  once  a  firm,  purport  to  authorize  Heorj 
to  draw  on  the  defendant.  The  defendant  accepts  the  bill,  and  thereby  admits 
that  Staeben  and  Co.  are  existing,  as  they  may  be,  as  to  him:  he  stands  answer- 
able to  Staeben  and  Co.  for  paying  to  them  the  amount  of  that  bill ;  he  admits 
that  Henry,  as  the  attorney  of  Staeben  and  Co.,  had  authority  to  draw  that  bill; 
but  it  does  not  appear  at  what  date  the  endorsement  was  made,  and  the  defend- 
ant has  not  admitted  that  Henry  had  a  right  to  endorse  that  bill.  The  defendant 
may  say,  I  did  suppose  that  Staeben  and  Co.  were  an  existing  house,  as  they  once 
were,  and  that  they  had  authorized  Henry  to  draw  that  bill,  and  I  have  made 
myself  liable  to  them ;  but  I  have  not  admitted  that  the  agent  was  authorized  lo 
endorse  the  bill. 

Dallas,  J.  I  am  of  the  same  opinion  with  respect  to  a  conversation  which 
was  dwelt  on  in  the  argument :  the  defendant  admitted  that  he  was  liable  to  the 
person  entitled  to  recover  on  that  bill,  but  he  did  not  say  who  that  person  wis. 
The  plaintiff  is  not,  therefore,  entitled  to  recover.  » 

Park,  J.  The  mere  acceptance  proves  the  drawing,  but  it  never  proves  the 
endorsement :  it  is  not  at  all  necessary  *that  a  power  given  to  draw  bills  r^i^ 
by  procuration  should  enable  the  agent  to  endorse  by  procuration :  the  ■■ 
first  is  a  power  to  get  funds  into  the  agent's  hands,  the  other  to  pay  them  oot. 
The  case  of  Smith  ▼.  Chester,  1  Term  Rep.  654,  decides,  that  even  if  the  en- 
dorsement be  there,  the  acceptance  does  not  admit  the  endorser's  handwritingi 
and  that  the  acceptor  is  bound  to  look  only  to  the  face  of  the  bill.  I  therefore 
agree  with  my  lord  and  my  brother  Dallas,  that  my  brother  Burrouou  was 
right  in  directing  this  verdict  Rule  discharged. 


KERVAL  V.  WILUAM  FOSSETT  and  THOMAS  FOSSEIT. 

[1  Moore  147,  8.  C] 

The  clasM  of  me  tHam  in  beilable  procen  pointi  oat  the  person  egaintt  whom  the  ectioii  it  to 
proceed. 

Upon  a  bailable  cag»iaff  against  two  defendants,  with  a  clause  of  ae  etiam  against  one,  and  affi- 
davit of  debt  affainst  one,  the  plaintiff  may  regnlarly  declare  aninst  that  one  only. 

And  though  the  Mieriff  arrest  the  other  also,  that  does  not  alter  ue  denoauoation  of  the  actios. 

BesT,  Serjt.,  had  on  a  former  day  obtained  a  rule  mst  to  set  aside  the  pro- 
ceedings in  this  cause  for  irregularity,  and  that  an  ezmeretwr  might  be  entered 
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on  the  bail  piece,  with  costs.  The  facts  were,  that  Mark^  Thomas,  and  William 
Fossett  having  executed  a  bond  to  the  plaintiff  for  300(ML,  the  plaintiff  com- 
menced three  actions  of  debt,  one  against  Mark,  and  one  against  Thomas  Fos- 
sett,  whom  respectifely  he  arrested, and  they  severally  gave  bail  in  those  actions: 
he  also  sued  out  a  ct^ias  against  William  and  Thomas  Fossett,  with  an  ae  eiiam 
against  William,  in  prosecution  of  which  writ  the  plaintiff  made  an  affidavit  of 
debt  against  William  only,  and  declared  against  William  and  Thomas  separately. 
*45dl  ^P^'^  ^'*  ^^  ^^  ^sheriff  arrested  both  William  and  Thomas,  and  they 
J  had  jointly  put  in  bail. 

Copley,  Seijt.,  showed  cause  against  the  rule.  In  the  case  of  Forbes  v.  PAtA 
Ups,  2  New  Rep.  96,  inasmuch  as  the  affidavit  to  hold  to  bail  was  correct,  being 
against  Phillips  only,  the  addition  in  the  writ  of  Francis  Forbes,  it  was  held,  did 
not  vary  the  writ  from  the  affidavit,  any  more  than  if  John  Doe  were  there.  The 
court  cannot  know  whether  John  Doe  be  a  real  or  a  fictitious  personage.  This 
declaration  is  warranted  most  strictly  by  the  writ,  and  the  rule  must  be  dis- 
charged.  In  Moss  v.  Birch,  5  Term  Rep.  722,  the  ac  eiiam  was  against  the  two 
defendants.  But  in  the  case  of  Spencer  v.  Scott,  1  Boa.  6i  Pull.  19,  writ  against 
two,  and  declaration  against  one,  Eyre,  C.  J.,  said,  if  John  Doe  is  ever  named 
in  the  writ  with  the  real  defendant,  it  follows  that  proceedings  are  not  to  be 
stayed  because  two  names  appear  in  the  writ  and  one  only  in  the  declaration. 
John  Doe  is  never  inserted  in  the  declaration.  So,  in  Stables  v.  Ashley,  1  Bos. 
&L  Pull.  49,  the  court  said  they  would  not  distinguish  between  John  Doe  and  a 
real  defendant  Thompson  and  Anothtr  v.  Cotter  and  Others,  aec.  I  M aule  d& 
Selw.  55.  In  the  present  case,  though  there  are  two  names  in  the  common 
part  of  the  writ,  yet  there  is  only  one  in  the  ac  etiam :  and  the  distinction  is 
between  this  case  and  those  where  the  ae  eiiam  is  against  two,  for  it  has  been 
lepeatedly  decided  that  where  the  ae  eiiam  is  against  two,  a  declaration  against 
one  is  bad.  Lewin  v.  Smith,  4  East,  589.  As  to  entering  an  exoneretur  on  tlie 
bail  piece,  the  bail  purport  to  be  bail  in  an  action  against  two,  whereas  this  writ 
*4H01  ^^^  ^^  declaration  are  against  one,  therefore  the  bail  is  a  *nullity,  and  it 
-I  is  idle  to  enter  an  exoneretur  where  there  is  no  bail  piece  and  no  bail  in 
the  action.  Next,  the  defendant  has  applied  too  late,  for  no  objection  to  the 
affidavit  to  hold  to  bail,  or  want  of  such  affidavit,  can  be  taken  advantage  of 
after  the  bail  are  put  in.  Dalion  v.  Barnes,  1  Maule  &  Selw.  230 ;  Shawmam  v 
WhaUey,  znii,  vi.  185. 

Best  in  support  of  his  rule.  Motions  on  these  subjects  have  often  been  made 
equally  late.  The  bail  are  not  to  wait  and  see  whether  proceedings  will  be  had 
against  them.  The  case  of  Forbes  v.  PhiOips,  and  the  other  cases  of  that  class 
are  distinguishable.  The  court  there  considered  one  of  the  defendants,  Francis 
Forbes,  as  a  mere  nominal  person,  like  John  Doe,  and  that  the  introduction  of 
his  name  did  not  vitiate ;  but  here  the  other  defendant  is  treated  as  an  existing 
person,  for  he  is  actually  arrested.  If  this  affidavit  be  false,  there  can  be  no 
indictment  for  perjury.  If  the  sheriff  had  been  directed  to  take  one,  and  he 
had  taken  the  two,  it  would  have  been  the  sheriff's  fault;  but  this  writ  commands 
him  to  take  the  two ;  and  if  he  had  omitted  it,  or  had  let  one  of  them  escape,  it 
would  have  been  actionable.  In  the  case  of  Shauman  v.  WhaUey,  it  does  not 
appear  what  the  irregularis  was ;  that  might  have  been  some  little  trifling  mis* 
take ;  but  thia  affidavit  is  not  an  affidavit  in  this  cause.  In  l^peneer  v.  Scott, 
Eyre,  C.  J.,  says,  John  Doe  is  never  inserted  in  the  declaration :  where  both 
are  named  in  the  writ,  and  John  Doe  is  one,  the  plaintiff  may  declare  against 
one,  but  where  both  are  real  persons,  the  plaintiff  cannot  declare  against  one. 
In  Stables  v.  ^Ashlep,  the  distinction  is  taken  between  process  bailable  and  not 
•4611  ^^^^^'^  Therefore  the  defendant  *is  entitled  to  an  exoneretur,  and  the 
•I   declaration  ia  irregular. 

GiBBs,  C.  J.  I  am  not  able  to  see  any  ground  on  which  these  proceedings 
ought  to  be  set  aside.    First,  the  defendant  will  have  much  difficulty  to  get  over 
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the  aathoritj  of  l^kauman  v.  Wk<dley,  which  is  cited  to  show  that  the  defendant 
is  too  late  in  his  application.  The  facts  are,  that  a  writ  issues  against  three,  on 
their  joint  and  several  bond,  an  affidavit  of  debt  is  made  against  each,  in  an 
action  against  each.  In  the  beginning  of  the  writ  the  sheriff  is  commanded  to 
take  William  and  Thomas,  and  the  ac  eiiam  is  against  William  alone.  The 
sheriff  took  William,  and  also  took  Thomas,  whom  he  ought  not  to  take;  bat 
he  could  not  prejudice  the  plaintiff  by  taking  Thomas,  whom  he  had  no  right 
to  take.  The  question  then  is,  whether  he  bad  a  right  to  take  William.  It  is 
objected  by  the  counsel  for  the  defendant,  that  this  was  a  writ  against  two,  and 
that  the  sheriff  cannot  take  one,  but  must  take  the  two ;  he  is  right  in  this  con- 
clusion, but  the  question  is,  whether  this  is  a  writ  against  two.  In  serviceable 
process,  the  plaintiff  may  join  in  one  writ  as  many  defendants  as  he  will,  and 
declare  against  one  only.  In.  bailable  process,  if  a  plaintiff  sues  out  a  writ 
against  two,  he  must  declare  against  both.  I  think  the  ac  etiam  points  oat  the 
person  against  whom  the  action  is  to  proceed.  John  Doe  is  joined  in  every 
writ,  and  is  not  declared  against;  the  court  cannot  distinguish  between  John 
Doe  and  any  other  person.  If  it  were  necessary  to  join  another  in  the  decla- 
ration, because  he  is  named  in  the  introductory  part  of  the  writ,  it  must  be 
necessary  to  put  John  Doe  into  every  declaration  on  bailable  process.  I  there- 
fore think  the  rule  ought  to  be  discharged. 


^Dallas,  J.  I  am  of  the  same  opinion. 
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Park,  J.  In  Moss  v.  Birch,  the  ae  eiiam  was  against  both,  and  several 
declarations  against  each. 

BoRROUGH,  J.  The  only  reason  why  two  are  usually  inserted  in  writs,  is, 
because  the  common  printed  form  of  the  writ  runs  in  the  plural  number,  and 
unless  there  be  a  plurality  of  defendants,  the  printed  form  does  not  grammati- 
cally apply  to  the  case;  but  if  the  plaintiff  will  strike  out  the  plural  words,  and 
insert  a  singular  number,  he  may  sue  one  only.  Rule  discharged. 


SCHRODER  and  Another  v.  THOMPSON. 

[1  Mooro  163,  S.  C] 

A  vessel  chartered  to  a  port  of  America  laden  with  nit,  to  bring  home  a  reUirn  cargo  of  timber, 
entered  the  port  daring  an  embargo,  under  which  it  was  permitted  her,  npon  the  notificitioB 
of  the  embargo,  to  return  with  the  cargo  on  board  or  to  discharge  her  cargo,  snd  return  in 
ballast.  Sh«i  discharged  her  cargo,  remained  eighteen  months  there,  till  the  embargo  cesi«d, 
then  shipped  her  homeward  carffo,  and  was  lost.  Held  that  she  was  not  bound,  wiui  relatioa 
to  the  unaerwriteis  on  ship,  to  have  returned  with  her  cargo  of  salt,  or  to  have  sailed  in  bal- 
last; and  that  the  underwriters  on  ship  were  still  liable. 

This  was  an  action  upon  a  policy  of  insurance,  at  and  from  London  to  the 
rbip's  loiding  port  or  ports  in  Virginia,  and  back  to  London,  with  liberty  to  touch 
at  St.  Ubes;  upon  the  ship  Bremer.  The  cause  was  tried  at  Guildhall  at  the 
aittingff  after  Hilary  term,  1817,  before  Dallas,  J.,  when  it  appeared  that  the 
owner  of  the  vessel  had  chartered  her  to  Donaldson,  to  proceed  in  ballast  to 
Norfolk  in  Virginia,  and  there  to  load  a  cargo  of  timber,  and  therewith  proceed 
to  London,  for  the  freight  therein  mentioned :  sixty-five  running  days  to  be 
allowed  for  loading  at  Norfolk  and  unloading  in  London,  and  the  days  on 
demurrage  over  and  above  the  said  lading  days  at  52.  5s.  per  day :  That  on  her 
way  to  Virginia,  she  should  call  at  St.  Ubes,  *and  there  take  a  cargo  of  re^^ 
salt,  with  mats  for  dunnage,  at  the  freight  of  5d,  per  bushel  for  the  salt,  ^ 
to  be  paid  on  delivery  at  Norfolk.  The  ship  sailed  from  London  in  ballast, 
arrived  at  St.  Ubes,  shipped  a  cargo  of  salt,  and  therewith  arrived  at  the  port  of 
Norfolk  in  Virginia  on  30th  January,  1808.  By  an  act  of  congress,  of  122d 
December,  1807,  *<  an  embargo  was  laid  on  all  vessels  in  the  ports  and  places 
within  the  limits  and  jurisdiction  of  the  United  States,  cleared  or  not  cleared, 
bound  to  any  foreign  port,  and  no  clearance  was  to  be  furnished  to  any  ship 
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ix>and  to  any  such  foreign  port,  except  vessels  under  the  immediate  Jtrectioo  of 
the  president  of  the  United  Slates.  Provided  that  nothing  in  that  act  should  be 
construed  to  prevent  the  departure  of  any  foreign  ship,  either  in  ballast,  or  with 
the  goods  on  board  of  such  ship,  when  notified  of  that  act.  Armed  vessels 
possessing  commissions  from  any  foreign  power  were  not  to  be  considered  as 
liable  to  that  embargo."  The  Bremer  finished  discharging  her  cargo  on  ^th 
February.  She  was  not  an  American  ship,  nor  belongal  to  any  native  or  any 
citizen  of  America,  but  was  foreign  to  America,  and  the  property  of  foreigners. 
Upon  the  ship's  arrival,  and  durins  her  stay  in  Virginia,  the  embargo  enacted 
by  that  act  was  in  force  there.  1  he  embargo  was  taken  off  on  4th  March, 
1809,  but  the  ship  was  restrained  by  the  act  of  the  government  until  10th  June, 
after  which  she  took  in  a  cargo,  and  on  13th  August  sailed  for  London  with  a 
cargo  of  timber,  and  was  lost  at  sea.  The  defendants  contended  that  the  plain- 
tiff was  not  entitled  to  recover,  first,  because,  when  upon  the  ship's  arrival  at 
Norfolk,  the  embargo  was  found  to  subsist  there,  it  was  competent  for  her,  being 
a  ship  foreign  to  America,  either  to  have  sailed  in  ballast  after  discharging  her 
cargo  of  salt,  or  to  have  sailed  with  the  cargo  of  salt,  which  she  had  on  board 
*4641  ^^^"  ^^  embargo  was  first  notified  to  her,  either  of  which  ^things  she 
•I  was  permitted  to  do  by  the  proviso  in  the  first  section  of  the  act,  but  that 
it  was  not  competent  to  the  assured,  in  pursuit  of  their  own  purposes,  volunta- 
rily to  submit  themselves  to  the  embarjfo,  waiting  for  a  cargo  until  that  restric- 
tion should  be  taken  off,  and  to  subject  the  underwriters  to  a  liability  of  an 
indefinite  duration ;  secondly,  that  the  vessel  had  stayed  an  unreasonable  time 
in  the  port  of  Norfolk,  after  the  dissolution  of  the  embargo.  Dallas,  J.,  in- 
clined to  think  that  the  assured  were  bound  to  sail  when  they  discovered  the 
existence  of  the  embargo,  or  if  not,  that  at  least  the  ship  ought  to  have  sailed 
in  ballast  as  soon  as  she  had  discharged  her  cargo  of  salt,  but  he  reserved  both 
these  points :  if  she  were  not  bound  to  either  of  these  acts,  he  thought  there 
was  nothing  unreasonable  in  the  length  of  time  which  she  had  taken  to  procure 
a  cargo,  after  the  restraint  on  her  sailing  was  taken  off.  The  jury  found  that 
there  had  been  no  unreasonable  delay  in  the  last  mentioned  particular,  and,  sub- 
ject to  the  points  reserved,  they  found  a  verdict  for  the  plaintiflb  for  a  total  loss. 

Lens,  Serjt.,  in  this  term  had  obtained  a  rule  nisi  to  set  aside  this  verdict  and 
enter  a  nonsuit. 

Shepherd^  Solicitor-General,  and  Best,  Serjt.,  on  a  former  day  showed  cause 
against  this  rule.  They  contended,  first,  that  the  proviso  in  the  American  em- 
bargo act  did  not  extend  to  foreign  ships  coming  into  the  harbour  during  the 
embargo,  but  only  to  such  as  were  in  the  harbours  of  America  before  the  em- 
bargo took  place,  and  merely  permitted  ships  of  the  last  description,  instantly 
npon  the  embargo  first  taking  place,  to  depart  in  the  state  in  which  they  then 
were.  But  the  construction  of  the  act  is  immaterial,  for  whatever  was  the  inten- 
*46S\  ^^"  ^^  ^^^  legislature,  the  master  of  the  *ve8sel  was  entitled,  with  rela- 
•I  tion  to  the  underwriters,  so  to  conduct  himself,  notwithstanding  the 
insurance,  as  his  relations  to  his  owners  required  him  to  conduct  himself,  in 
case  the  vessel  had  been  uninsured.  If  he  had  returned  in  ballast,  after  dis- 
charging his  cargo  of  salt,  the  embargo,  which  was  not  an  hostile  act,  would 
have  afforded  no  plea  to  an  action  by  the  freighters,  for  not  bringing  home  a 
cargo  of  timber.  The  master,  however,  honestly  thought  that  the  Americans 
would  not  have  permitted  him  to  sail,  and  he  continued  in  harbour  under  that 
supposed  constraint,  and  in  no  instance  has  a  delay  under  such  a  persuasion 
beien  treated  as  criminal. 

Lens  and  Vcoighan,  Seijte.,  in  support  of  the  rule,  considered  that  the  regu- 
lations of  the  statute  extended  as  well  to  ships  entering  the  American  harbours 
during,  as  before  the  embargo.  They  contended,  that  though  it  might  be  a 
proper  and  judicious  measure  in  a  general  view,  that  a  ship  sent  in  search  of  a 
cargo,  and  entering  a  port  during  an  embargo,  should  wait  in  the  port  till  it 
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ceased,  and  should  then  take  in  her  loading,  as  being  the  measure  most  ben^ 
ficial  to  the  owners  of  the  outward  and  homeward*bound  cargoes,  yet  that  where 
there  was^  as  here,  an  insurance  on  ship,  the  interests  of  the  freighter  and 
owner  were  not  to  be  promoted  at  the  expense  of  the  underwriter  on  ship;  and 
if  the  ship,  being  in  ballast,  might  legally  come  out  of  the  port,  and  go  home  io 
ballast,  so  £ir  as  it  affects  this  insurance,  she  ought  to  have  come  out  and  gone 
home  in  ballast,  notwithstanding  that  the  charter  party  might  require  the  con- 
jrary;  and  the  homeward  voyage  would  in  that  case  have  been  protected  by  the 
:»olicy.  The  ship  was  actually  detained  one  year  and  a  half,  and  for  aught  that 
could  be  foreseen,  she  might  have  been  detained  many  years.  How  long  rmAOA 
would  the  underwriters  *be  liable  under  this  embargo?  Ten  yearst  It  *- 
makes  the  policy  in  effect  a  contract  to  insure  a  market,  whereat  the  plaintiff 
may  load  a  homeward  cargo.  This  therefore  is  an  unjustifiable  delay.  The 
jury,  in  finding  that  there  was  no  delay,  only  intended  that  tliere  was  no  unnece»> 
sary  delay  between  March  and  August,  not  that  there  was  not  a  delay  in  remain- 
ing there  during  the  embargo.    The  underwriters  therefore  are  discharged. 

CWn  ado.  vuk. 

GiBBS,  C.  J.,  now  delivered  the  judgment 

The  Omrt  have  looked  very  attentively  into  the  facts  of  this  case,  and  are  of 
opinion,  on  due  consideration  of  all  the  circumstances,  that  there  is  no  ground 
to  disturb  this  verdict:  they  think  the  ship  was  entitled  to  come  home  at  the 
risk  of  the  underwriter,  and  that  at  the  time  of  the  loss  the  ship  was  still  pro* 
tected  by  the  insurance.  Rule  discharged. 


MILLINGTON  r.  GOODMIN. 

[1  Moon  18S,  8.  C] 

Where  the  veaue  it  Imid  in  a  county  palatine,  and  after  writ  of  inqairy  ezecated,  and  final  judg- 
ment, signed,  a  writ  of  error  ia  brought,  and  enor  aaaigned  for  want  of  an  original,  the  cooit 
will  not  amend  the  declaration  by  changing  the  venue. 

HuLLocK,  Serjt,  after  judgment  by  defiiult,  and  a  writ  of  error  brought,  and 
error  assigned  for  want  of  an  original,  moved  to  amend  the  declaration  of  the 
plaintiff  below,  by  changing  the  venue  from  Lancashire  to  Glocestershire,  into 
which  county  the  original  writ  went.  The  writ  of  inquiry  had  been  executed 
in  Lancashire,  and  final  judgment  signed,  and  cost  taxed. 

GiBBs,  C.  J.    This  caimot  be  permitted  after  a  writ  of  inquiry  executed  before 
the  sheriff  of  Lancaster.    The  plaintiff  cannot  get  an  original  in  Lancaster, 
because  *there  is  no  officer  there  to  grant  it    I  fear  the  plaintiff  below    r*^^^ 
has  brought  himself  into  this  difficulty,  suing  out  his  original  writ  in  Glo-   *- 
^cestershire  and  laying  his  venue  in  Lancaslure,  but  I  know  of  no  remedy. 

Rule  refui^. 


MAGNAT  V.  GILKES. 

Cpon  application  to  diacharge  an  inaoWent  debtor,  the  court  graata  only  a  rale  niti  in  the  first 

instance. 

Hbtwood,  Serjt,  moved  that  the  rule  for  the  discharge  of  this  insolvent 
might  be  absolute  in  the  first  instance.  The  defendant  was  indebted  on  a  bail* 
bond  in  eleven  pounds,  it  was  certified  by  the  jailer  that  he  had  been  twelve 
months  and  upwards  imprisoned,  and  notice  had  been  given  to  the  plaintiff  of 
this  application. 

GiBBs,  C.  J.  The  act  does  not,  I  apprehend,  make  the  jailer's  certificate, 
that  the  prisoner  has  been  a  twelvemonth  in  his  custody,  evidence  of  that  fact : 
if  it  does  not,  I  think  it  impossible  that  we  can  grant  this  application;  for. 
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otherwise,  we  have  nothing  more  than  the  affidavit  of  the  party  himself  that  he 
has  been  a  twelvemonth  in  custody.  Although  we  are  informed  that  in  the  first 
case  which  occurred  after  this  act  passed,  the  rule  was  made  absolute  in  the 
first  instance,  yet  in  a  subsequent  case,  Ex  parte  NeiUton,  antd  vt.  493,  which 
passed  on  consideration,  the  court  held  that  the  rule  ought  to  be  only  a  rule 


The  Ontrt  granted  a  rule  to  show  cause,  which,  on  a  subsequent  day,  was 
made  abeohite. 


•468]  'WILLIAMS  v.  MARSHALL. 

[1  Moora  168,  S.  C] 

Under  a  lieenae  to  export  to  a  hostile  country  within  a  limited  time,  a  ship  clearing  at  the  cov- 
tom-honse  in  London  on  the  day  before  the  license  expires,  but  delayed  in  the  rirer  by  the 
breaking  of  a  bowsprit,  and  consequently  not  obtaining  her  clearing  note  at  GiaT<Mend  till  two 
days  after  the  expiration  of  the  license,  is  not  deemed  to  hare  exported  within  the  time  lim- 
ited. If  a  ship,  licensed  to  export  to  an  hostile  country,  do  not  sail  within  the  time  limited 
b^  the  license,  though  she  were  delayed  by  an  accident,  she  is  not  protected  by  the  license. 

Difference  between  s  license  to  export  and  a  license  to  import :  the  former,  if  the  time  elapses, 
must  be  renewed,  because  the  parties,  being  st  home,  can  easily  apply  to  renew. 

This  case(a)  was  again  tried  at  the  sittings  after  Trinity  term,  1816,  before 
GiBBs,  C.  J.,  who  upon  proof  of  the  same  facts,  and  no  other  excuse  for  not 
sailing  sooner  being  proved,  except  that  on  the  ship's  passage  down  the  river 
she  broke  her  bowsprit,  and  lost  a  whole  day  in  repairing  it,  but  for  which  acci- 
dent  she  might  have  reached  Gravesend  on  the  10th  of  September,  the  day 
whereon  the  license  expired,  adhered  to  the  judgment  which  the  court  had  in 
Michaelmas  term,  1815,  pronounced  on  the  case;  and  clearly  holding,  that  the 
passing  the  custom-house  was  no  exportation,  which  point  he  had  the  authority 
of  the  late  lamented  Chief  Baron  Thomson  for  saying  that  the  Court  of  Ex- 
chequer had  expressly  decided  in  the  case  of  The  King  v.  Paugket,  2  Price,  381, 
he  nonsuited  the  plaintiff. 

Upon  granting  a  rule  nt«i,  for  setting  aside  the  nonsuit  in  the  case  of  Tvffoch 
T.  Bnyd,{b)  the  court  thought  fit  to  open  this  case  also,  and  granted  a  rule  nisi 
for  a  new  trial,  to  abide  the  event  of  the  decision  of  the  special  verdict  in  that 
case,  upon  the  single  point  whether  the  assured  were  still  entitled,  when  he 
sailed,  to  the  benefit  of  the  license ;  but  they  refused  to  open  the  question, 
whether  the  ship's  passing  the  custom-house  in  London  were  an  exportation, 
*4G01  ^^^™S  ^^^^  question  to  be  finally  settled  by  their  former  decision  *in 
-'  this  case,  and  by  the  case  of  the  Attorney  General  v.  Pougket, 

The  cause  was  afterwards  in  this  term  spoken  to  by  Shepherd^  Solicitor-Gene* 
ral,  (and  Best,  Serjt.,  was  with  him,)  for  the  plaintiffs,  and  by  Lens  and  Copley^ 
Serjts.,  (and  Vavghan,  Serjt.,  was  with  them,)  for  the  defendants. 

For  the  defendant  it  was  argued,  that  the  assured  possessing  a  license  which 
authorized  him  to  sail  within  a  certain  limited  time,  and  not  sailing  within  the 
time,  it  was  his  own  omission  and  his  own  fiiult  that  he  had  not  procured  another 
license.  What  he  did  at  Gravesend  was  by  no  means  immaterial,  but  was  essen- 
tial :  the  ship  had  not  sailed,  till  she  quitted  Gravesend,  and  that  was  not  till 
after  the  license  had  expired.  It  had  been  argued  that  the  ship  touched  there 
for  the  clearance,  merely  for  the  sake  of  receiving  the  drawback ;  but  whether  she 
stopped  there  for  tliat  purpose,  or  for  any  other  purpose,  it  was  equally  ftvoorable 
to  the  defendant.  The  question  merely  was,  whether,  because  a  trader  had 
a  license  three  days  before,  he  therefore  necessarily  had  a  license  three  dayf 
after.  The  law  of  license  had  been  relaxed  to  every  extent  which  justice  or 
utility  required,  but  no  reason  required  that  it  should  be  extended  to  this  case. 
If  a  license  being  once  given,  no  other  license  could  ever  be  given,  there  might 

(a)  Reported,  tntd,  vi.  390.  (6)  See  Deit  case. 
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be  more  reason  for  unbounded  indulgence,  but  here  that  reason  exi^  not  It 
•a  equivalent  to  making  a  license  mere  waste  paper,  to  say  that,  whether  it  has 
expired  or  not,  if  the  ship  sails  near  the  time  of  tlie  license  expiring,  it  is  suffi- 
cient Upon  that  construction  the  grant  of  a  license  for  any  small  time  is 
equivalent  to  a  grant  of  a  license  for  a  larger  time,  which  it  is  not  like  Aitor- 
netf'General  v.  Paughet  was  not  in  point :  it  turned  on  the  meaning  of  the  word 
*'  export,"  where  certain  duties  were  concerned,  and  ^though  it  is  in  the  r^^^g 
defendant's  favour  as  far  as  it  goes,  yet  the  defendant  did  not  rely  on  it  ^ 
It  was  there  held,  that  the  ship  had  not  exported,  though  she  had  departed  from 
London.  It  decides,  that  an  exfmrting  has  not  taken  place,  until  every  thing  is 
done,  the  want  whereof  can  hinder  a  ship  from  going.  That  case  was  the  con- 
verse of  this:  there  the  ship  had  every  thing  which  was  requisite,  but  had  not 
moved  from  the  port ;  here  the  ship  had  moved,  but  had  not  every  thing  requisite. 
The  decision  of  the  court  there  is,  that  though  the  ship  has  all  those  things,  she 
must  actually  move  from  her  place ;  and  the  court  will  decide  here  as  they 
decided  there.  The  argument  in  that  case  turned  on  the  meaning  of  the  word 
export.  All  the  court  were  unanimous  that  the  hides  were  put  on  board  for  the 
purpose  of  exportation,  but  that  they  were  not  exported  ;  and  the  officers  of  the 
crown  held  it  so  clear,  that  they  refused  their  Jiai  for  a  writ  of  error.  Under 
the  present  circumstances  there  is  no  ground  why  the  time  should  be  enlarged. 
It  is  not  for  the  party  to  determine  whether  a  new  license  shall  be  granted  or 
not.  There  is  no  reason  for  referring  this  question  to  the  party's  own  decision, 
when  there  is  an  opportunity  of  going  to  the  privy  council  for  another  license. 

For  the  plaintiff,  it  was  argued  that  there  was  a  marked  distinction  between 
this  case  and  The  Attorney-General  v.  Poughtt.  The  facts  on  which  the  Court 
of  Exchequer  gave  judgment,  were  put  on  the  record,  and  their  judgment  was 
and  must  have  been  confined  to  the  questions  which  arose  thereon.  If  tho^e 
who  drew  that  plea  had  ventured  to  stale,  that  after  the  goods  were  entered  and 
shipped,  and  before  the  day  when  the  new  duty  was  to  attach,  the  ship  had  taken 
in  all  her  cargo,  and  cleared  at  the  custom-house  at  London,  the  attorney  general 
would  not  have  demurred,  but  taken  issue  on  the  question  of  fact,  and  let  the 
law  arise  afterwards.  *That  case,  therefore,  was  not  like  this.  Whether  r^^y 
a  writ  of  error  should  be  granted,  roust  depend,  like  the  demurrer,  on  the  ^ 
facts  stated  on  the  record,  which  merely  stated  the  putting  of  the  goods  on  board 
to  be  exported  at  a  future  time ;  but  in  the  present  case  every  thing  was  done 
which  was  to  be  done  by  the  ship  before  sailing.  It  is  merely  for  security  thai 
the  payment  of  the  drawback  is  deferred  till  the  cocket  is  given  at  Gravesend, 
but  if  a  ship  were  to  be  lost  between  London  and  Gravesend,  it  does  not  there^ 
fore  follow  that  she  should  not  have  the  cocket  If  the  legislature  had  fixed 
Sheerness  for  the  place  of  paying  the  drawback,  it  might  with  equal  reason  be 
said,  that  ships  within  the  body  of  the  counties  of  Kent  and  Es8e;i,  as  they  are, 
till  they  have  cleared  Orfordness,  and  the  Northforeland,  have  not  yet  sailed.  A 
vessel  in  ballast  calls  not  at  Gravesend  for  a  cocket ;  nor,  if  the  goods  exported 
do  not  entitle  the  exporter  to  a  drawback,  need  a  laden  vessel  call  for  a  cocket. 
In  many  cases  of  licenses  to  import,  it  has  been  held  that  the  party  is  protected, 
though  the  ship  do  not  arrive  till  long  afler  the  license  has  expired ;  nay,  in  some 
cases  the  protection  has  continued  where  the  ship  had  never,  as  in  Effwrtk  v. 
Smitk^  ante,  v.  329,  begun  her  voyage  till  the  whole  time  was  expired.  Here, 
if  the  ship  had  cleared  and  passed  Gravesend,  on  the  9th,  only  three  days  earlier, 
she  would  have  been  in  good  time,  within  the  decisions  on  the  homeward 
licenses.  She  not  only  cleared  the  custom-house  on  the  9th,  but  sailed  from 
London  on  the  9th.  In  all  cases  of  not  importing  within  the  time  of  the  license, 
the  party  might  get  a  renewal  thereof. 

GiBBs,  C.  J.  The  cases  of  outward  and  homeward  licenses  are  not  at  all 
alike.  In  the  first  place,  the  new  license  obtained  here  would  not  operate  r*j^ 
upon  the  acts  *that  pass  in  the  interval  between  the  expiration  of  the  ^ 
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old  licefia^  and  the  commeiicement  of  the  new  one.     This  difficultj  did  arise 
u  one  case.    In  the  next  place,  the  parties  here  cannot  know  what  is  passing 
in  the  minds  of  the  navigators  abroad,  nor  what  the  reasons  were  for  their  con- 
duct Cfur.  adv»  vitU.{a) 
(a)  For  the  judgment  of  the  court,  lee  poit,  476. 


TULIXXJH  V.  BOYD. 

[1  Moore  174,  8.  C] 

A  licenie  to  export  mait  be  more  ftrictlj  conformed  to  than  a  license  to  import. 

License  for  two  vessels,  navigated  in  any  manner,  and  sailing  under  any  flag,  to  proceed  from 
England  to  Holland  with  specified  goods,  to  cruise  from  one  port  of  Holland  to  another,  to 
land  or  load  part  of  their  carsoes  at  one  or  more  places,  as  miffht  be  most  suitable,  and  hav- 
ing completed  their  cargoes  of  specified  goods,  to  proceed  with  the  same  to  England  ;  the 
license  to  be  renewed  on  application  b^  the  partiea  at  the  return  from  each  voyage,  during  six 
months.  The  exporter,  fearing  the  vigilance  of  the  government  in  Holland,  where  his  trade 
was  contraband,  delayed  to  export,  until  after  the  expiration  of  six  months,  and  then  sailed, 
and  waa  lost.  Hddy  that  the  parties  beinff  in  this  country,  and  not  applying  for  a  renewed 
license,  the  adventure  was  not  legalised  by  the  original  license ;  and  an  assurance  thereon 
waa  void. 

This  was  an  action  upon  a  policy  of  insurance  at  and  from  London.  Upon 
the  trial  of  this  cause  at  Guildhall,  at  the  sittings  after  Trinity  term,  1816,  before 
GiBBS,  C.  J.,  it  was  proved  that  the  plaintiff  had  procured  a  license  from  the 
king  in  council,  whereby,  after  reciting  that  the  plaintiff  had  represented  on 
behalf  of  himself  and  other  British  merchants,  that  he  had  purchased  two  ves- 
sels for  the  purpose  of  trading  between  this  kingdom  and  Holland,  and  prayed 
his  majesty's  license  for  six  months,  permitting  the  said  vessels,  navigated  in  any 
manner,  and  sailing  under  any  flag,  to  proceed  from  any  port  of  England  to  any 
port  on  the  coast  of  Holland,  with  indigo  and  other  goods  allowed  by  the  order 
of  council  of  11th  November,  1807,  to  be  exported,  with  permission  to  cruise 
*47^1  ^'^^^^^  molestation  from  one  port  of  the  coast  of  Holland  to  another, 
^  *and  to  load  or  land  part  of  their  cargoes  at  one  or  more  places  as  inight 
be  most  suitable ;  and  having  completed  their  inward  cargoes,  consisting  of  such 
goods  as  were  allowed  by  that  order  to  be  imported,  to  proceed  with  the  same  to 
any  port  in  England,  the  crown  granted  permission  to  such  two  vessels,  laden 
as  aforesaid,  to  make  one  voyage  and  return  to  any  port  of  this  kingdom  north 
of  Dover,  on  condition  that  the  names  and  tonnage  of  the  vessels  should  be 
endorsed  at  the  back  of  that  license  at  the  time  of  clearance :  that  Hcen^  to  be 
renewed,  on  application  by  the  parties  at  the  return  to  this  kingdom  from  each 
voyage  during  the  term  of  six  months  from  that  date,  2d  July,  1808.  The  plain- 
tiff's ship  cleared  outwards  at  the  custom-house  on  19th  December,  1807 :  h* 
about  that  time  received  advices  that  the  dauaniers  on  the  coast  of  Holland  were 
very  vigilant,  and  the  state  of  things  very  bad  abroad :  the  plaintiff  tberefL. 
detained  the  ship  and  cargo  until  19th  January,  1808,  when  the  ship  sailed,  the 
license  being  then  expired  and  not  renewed.  On  the  20th  January,  she  cleared 
at  Gravesend,  she  sailed  and  was  captured.  Gibbs,  C.  J.,  thought,  that  in  this 
case,  where,  the  vessel  havmg  her  papers  on  board,  the  assured  had  chosen  to 
delay  her  on  account  of  the  danger  which  he  apprehended,  he  was  not  entitled 
to  the  benefit  of  the  expired  license  as  if  it  were  still  exbting ;  and  here,  inas- 
much as  the  ship  had  not  even  sailed  fironi  London  when  the  license  expired, 
he  thought  it  was  a  case  clearly  not  within  the  protection  of  the  license,  and 
directed  a  nonsuit 

Skepktrd,  Solicitor-General,  in  Michaelmas  term  last,  moved  for  and  obtained 

a  rule  nisi  to  set  aside  the  nonsuit  and  have  a  new  trial.     He  cited  Effwrtk  v. 

•4741  ^*^^*  *"^^>  ^'  ^^>  *^"^  WiUi€tm$  v.  MarshaU.{b)    He  contended  that 

•J  whether  the  circumstance  that  the  ship  had  not  performed  her  voyage 

ib)  See  the  last  case,  ant^    68»  and  also  antb,  vi.  390. 
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within  the  time  prescribed  by  the  license,  arose  fironi  her  not  having  completed, 
or  from  her  not  having  begun,  her  voyage  within  the  time,  made  no  difierence 
in  the  principle:  this  doctrine  had  been  recognised  in  Williams  v.  MarshtdL 
And  whether  her  delay  was  occasioned  by  an  inevitable  cause,  or  a  justifiable 
cause,  in  all  actions  on  policies  was  immaterial.  DriscoB  v.  Passmare,  1  Boa^ 
6l  Pull.  200  There  is  no  sound  foundation  for  the  distinction  whether  the 
ship  be  abroad  or  at  home  when  the  license  expires.  A  British  merchant  has 
always  the  same  opportunity  to  apply  for  a  prolonged  license  to  come  home,  as 
for  a  prolonged  license  to  sail,  but  it  has  never  yet  been  held  necessary  so  to  do. 
In  Effurth  v.  Smith  there  was  abundant  time  for  such  an  application,  and  so  is 
there  in  all  cases  where  the  license  expires  before  the  ship  arrives.  The  plaioti^ 
therefore,  brings  himself  within  the  spirit  of  the  same  excuses  for  not  literallj 
observing  the  license,  which  have  been  there  admitted.  In  the  greater  part  of 
these  cases  the  ship  has  been  coming  to  England.  In  the  case  of  the  Mars,  in 
the  Court  of  Admiralty,  not  reported,  it  is  said  that  the  ship  had  not  sailed  when 
the  license  expired,  yet  the  Court  of  Admiralty  ordered  restitution  of  the  ship 
and  cargo. 

The  Court  expressed  a  desire  that  the  circumstances  of  that  case  should  be 
ascertained  and  fully  stated:  without  that  authority  there  was  nothing  but  the 
strong  desire  they  felt  to  protect  an  insurance  effected  without  fraud,  which  could 
make  them  hesitate  a  moment  in  refusing  this  application.  They  granted  a  rule 
fitst  upon  the  terms  that  the  case  should  be  made  a  special  verdict 

*Lens  and  JBes^JSerjts.,  on  a  former  day  in  this  term,  showed  cause  t^a'tf' 
against  this  rule.  This  case  is  one  where  the  merchant  detains  the  ship  ^  ** 
upon  his  own  discretion  and  views  of  convenience,  constituting  himself  the  sole 
judge  whether  the  license  shall  last  longer.  One  of  the  reasons  for  the  delay, 
proved  at  the  trial,  was,  that  it  was  prudent  to  have  dark  weather  for  this,  which, 
as  to  the  enemy,  was  a  contraband  voyage;  so  that  the  assured  foresaw,  for 
weeks  beforehand,  whether  he  should  want  a  renewal  of  the  license.  And,  bj 
a  clause  in  the  license,  the  license  is  to  be  renewed  after  every  trip,  though  it 
gives  six  months'  time  to  make  one  voyage.  This  is  not  merely  a  private  case: 
It  is  a  general  concern  to  preserve  our  shipping;  and  though  the  owner  may 
choose  to  risk  his  ship  on  an  enemy's  coast  in  light  nights,  yet  the  government 
is  interested  in  preventing  the  loss,  and  chooses  to  exercise  a  check.  The  case 
of  The  Attorne^Oeneral  v.  Pouehet[a)  does  recognize  a  principle  which 
applies  here,  but,  independently  of  that  authority,  this  is  a  much  stronger  case 
than  Williami  v.  Marshall,  and  the  assured  cannot  take  a  month  after  the  expi- 
ration of  the  license  before  he  makes  his  voyage. 

Skqiherd,  Solicitor-General,  (and  Vaughan,  Serjt.,  was  with  him,)  endeavoured 
to  support  the  rule.  The  clause  for  renewal  of  the  license  before  a  second  voyage 
makes  no  difference  in  the  liberal  construction  which  ought  to  prevail  as  to  the 
first  voyage.  It  is  agreed  that  a  party  cannot  unreasonably  and  capriciously 
extend  his  license  to  any  other  time.  Cur,  am).  mtU. 

WILLIAMS  V.  MARSHALL. 
TULLOCH  V.  BOYD. 

GiBBS,  C.  J.,  DOW  delivered  the  decision  of  the  court  In  the  former  of 
nese  cases  it  is  unnecessary  to  give  ^judgment,  for  we  already  have  r» j^i^ 
given  it;  but  in  the  case  of  TviUochv,  Boyd,  we  were  informed,  that  the  >- 
very  learned  judge  who  presides  in  the  Court  of  Admiralty,  had  just  then  decided 
the  reverse  in  that  court  We  therefore  opened  the  rules  in  both  these  causes, 
for  further  argument:  no  such  case,  however,  has  been  presented  to  us,  and 
there  is  no  reason  to  desert  our  former  judgment;  and  the  rule  in  both  cases 
must  be  Discharged. 

((0  Since  reported,  2  Price,  381. 
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LINGHAM  V.  LANGHORN. 

[1  Moon  851,  8.  C] 

If  a  defendant,  moTing  for  Jadgment  aa  in  caae  of  a  nonauit  for  not  proceeding  to  tria],  omiti  to 
obtain,  in  the  diapoaal  of  that  rule,  hia  coita  for  not  proceeding  to  trial,  he  cannot,  after  Mkt 
niJe  ia  dischaiged,  obtain  a  aeparate  rule  for  thoae  coata. 

Best,  Seijt.,  moved  to  set  aside  a  rule  which  had  been  obtained  for  costs  for 
not  proceeding  to  trial  pursuant  to  notice:  his  ground  was,  that  the  defendant 
had,  before  moving  for  that  rule,  moved  for  judgment  as  in  the  case  of  a  non- 
suit. 

Voiighan^  Seijt.,  now  showed  cause.  The  plaintiff  was  under  terms  three 
times  peremptorily  to  try  his  cause.  In  Jordaim  v.  Sharps  2  H.  Bl.  2d0,  it 
was  held,  that  the  right  to  costs  for  not  proceeding  to  trial,  and  the  right  to 
judgment  as  in  case  of  a  nonsuit,  may  be  discussed  together,  but  no  doubt  is 
there  expressed  that  either  motion  might  be  made  separately.  It  was  hard,  that 
when  the  court,  upon  the  defendant's  former  motion  for  judgment  as  in  case  of 
a  nonsuit,  thought  fit  to  extend  to  the  plaintiff  a  third  indulgence,  on  a  peremp* 
tory  undertaking  to  try,  on  payment  of  costs,  as  a  condition  precedent,  under 
which  the  defendant  had  received  the  costs  of  that  application,  he  should  not 
also  receive  his  costs  of  not  proceeding  to  trial. 
*4771       ^-^^^  Serjt,  in  support  of  his  rule,  urged  that  on  the  discharge  of  the 

-I  former  rule  the  plaintiff  hod  already  paid  the  defendant  the  costs  which 
he  then  asked  for,  and  which  were  then  taxed  by  the  prothonotary.  Either  upon 
that  occasion  the  defendant  asked  for  the  costs  of  not  proceeding  to  trial,  and 
the  court  under  the  circumstances  refused  them,  or,  if  he  did  not  ask  for  them, 
it  was  strong  evidence  that  he  had  no  right  to  them ;  but  after  all  the  costs 
which  the  defendant's  rule  asked  had  been  taxed  and  paid^  the  defendant  ought 
not,  behind  the  plaintiff's  back,  irregularly  to  draw  up  a  side-bar  rule  for  costs 
for  not  proceeding  to  trial  pursuant  to  notice. 

GiBBs,  C.  J.  The  defendant  having  obtained  a  rule  for  costs  for  not  proceed- 
ing to  trial  pursuant  to  notice,  the  plaintiff  applies  to  set  this  rule  aside,  as  con- 
trary to  the  practice.  In  the  case  of  Clarke  v.  Simpson^  antd,  iv.  591,  this  subject 
was  fully  considered.  The  doctrine  therein  laid  down  by  the  court  certainly 
goes  to  this,  that  a  defendant  cannot  move  for  costs  for  not  proceeding  to  trial, 
after  movinff  for  judgment  as  in  the  case  of  a  nonsuit.  By  the  practice  of  the 
court,  therefore,  the  defendant  might  apply  either  for  the  costs  of  not  proceeding 
to  trial,  or  for  judgment  as  in  the  case  of  a  nonsuit  Whichever  way  the  latter 
rule  is  disposed  of,  it  includes  the  consideration  of  the  costs  of  not  proceeding 
to  trial,  it  has  happened  that  by  the  fault  of  some  one,  perhaps  of  the  court,(o) 
*4781    ^^  defendant  has  not  *had  the  full  justice  to  which  he  was  entitled;  but 

-I  he  had  no  right  to  draw  up  this  side-bar  rule  without  notice.  But  not- 
withstanding tliat  costs  usually  abide  the  event  of  motions  for  irregularity,  yet 
in  this  peculiar  case  I  think  that  though  the  plaintiff's  rule  ought  to  be  absolute^ 
it  ought  to  be  without  costs.  Rule  absolute. 

(a)  It  is  conceived  there  waa  no  omiuion  on  the  part  of  the  court,  which  doea  not  nauallj  ex- 
preM  ita  jadgment  on  thia  part  of  the  rule ;  nor  ia  it  requisite,  for  it  ia  a  point  of  practice  ftmiliar 
to  the  oiBcer,  on  which  he  acta,  without  any  particular  direction ;  it  is  only  neceaaanr  that  the 
attorney  ahould  take  care  to  have  the  rule  properly  drawn  up,  ind  to  that  end,  ahould  bring  o^ 
fore  the  officer  the  facts  of  hia  having  incuired  coats  of  preparing  for  trial. 
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PEELE  tnd  Others,  Anigoees  of  WADDINGTON,  a  Banknipt, 
•.  NORTHCOTE. 

[1  Moore  178,  8.  C] 

Where  a  broker,  indebted  for  premiuini  of  inraraace  on  [loUcies  sabecribed  by  an  nnderwziftv 
who  had  since  become  bankrupt,  had  a  ddertdert  commiation  on  one  of  the  policiea,  effectea 
in  the  name,  not  of  the  broker,  but  of  the  aaanred,  and  eipreaaed  in  the  body  thereof,  whereoa 
a  loss  happened  before  the  bankmptcy,  the  broker  not  being  intrusted  with  the  cuatodj  of  the 
policT ;  though  the  broker  paid  the  loss  to  the  assured  before  the  commission.  JXeld,  that  he 
couid  not  set  off  that  loss  against  the  preniuma  doe  to  the  assignees  of  the  banknipt. 

This  waa  an  action  of  indMtaius  assumpsU,  brought  to  recover  cfiven  pre> 
miums  of  policies  of  insurance  subscribed  and  caused  to  be  subscribed  by  Wad- 
dington,  a  bankrupt,  before  his  bantcruptcy,  for  the  defendants.  The  defendants 
gave  notice  of  a  set-off.  The  cause  was  tried  at  Guildhall,  at  the  sittings  after 
Trinity  term,  1816,  before  Gibbs,  C.  J.  It  was  admitted  that  Waddington, 
who  was  declared  a  bankrupt  under  a  commission  dated  25th  March,  1815,  bad 
before  his  bankruptcy  underwritten  policies  for  the  defendants,  who  acted  as 
well  in  the  character  of  insurance  brokers,  as  effected  policies  on  property  of 
their  own ;  and  the  defendants  were  indebted  to  him  at  the  time  of  bis  bank- 
ruptcy in  2162.  for  premiums,  and  he  was  indebted  to  them  in  returns  of  pre- 
miums before  then  allowed  on  several  pdicies,  in  81/.  95.  2d.  One  of  the 
policies  was  effected  on  7th  November,  1814,  by  the  defendants  as  the  brokers 
for  Brown,  Weston  and  Co.,  and  the  bankrupt,  by  Mounsher,  his  agent,  sub- 
scribed it  for  200/.  The  policy  expressed  that  Brown,  Weston  and  Co.  for 
^themselves  and  as  agents,  as  well  in  their  own  name,  as  in  the  name  r^A-rg 
and  names  of  all  and  every  other  person,  to  whom  the  same  did,  might,  ^ 
or  should  appertain,  effected  that  insurance  from  Stockholm  to  Pemambuco,  on 
the  Prince  Oscar,  with  liberty  to  touch  and  stay  at  any  pons  whatever;  next 
after  which  passage  followed  a  declaration  that  **  it  was  agreed  that  the  broker 
should  guarantee  the  underwriters  thereon,  without  prejudice  to  that  insurauce.** 
The  goods  insured  by  that  policy  were  shipped  on  board  the  Prince  Oscar,  and 
Brown,  Weston  and  Co.  were  interested  therein  to  the  full  amount  of  the 
money  insured  thereon.  A  loss  of  97/.  35.  3d.  per  cent,  on  those  goods  hap- 
pened on  28th  February,  1815,  which  had  been  adjusted  by  all  the  under- 
writers with  the  exception  of  the  bankrupt,  by  whom  it  had  not  been  adjusted, 
further  than  by  the  following  memorandum  endorsed  on  the  policy,  by  Mounsher, 
as  his  agent,  subsequent  to  the  bankruptcy,  viz.  **  Admit  to  prove  194/.  65. 6d. 
under  the  estate  of  H.  Waddington,  W.  Mounsher."  It  was  proved  that  the 
defendants  had  in  August  and  September  preceding  paid  Brown  and  Weston 
very  considerable  sums,  including  the  loss  in  question.  It  was  proved  that  the 
policy  (which  was  not  effected  in  the  name  of  the  broker)  remained  in  the 
hands  of  the  assured;  and  the  defendants  never  had  the  custody  of  it  untii 
the  assured  called  for  and  received  the  loss  from  the  defendant;  and  upon 
enforcing  the  contract  of  guaranty  against  him,  they  sent  him  the  policy.  Undei 
these  circumstances  the  plaintiff  insisted  that  the  defendant  was  not  entitled  to 
set  off  this  loss  against  the  premiums  due.  Gibbs,  C.  J.,  thought  that  the 
defendant  showed  no  pretence  to  entitle  him  to  a  set-off,  except  his  commission 
del  credere,  which  he  thought  was  not  attended  with  that  effect,  but  he  reserved 
that  point,  subject  whereto  the  jury  found  a  verdict  for  the  plaintiff  for  IML 
IU5.  10c/. 

*Vaughan,  Serjt.,  in  Michaelmas  term,  1816,  obtained  a  rule  nisi  to  r^^gp 
set  aside  the  verdict  and  enter  a  nonsuit     He  cited  Grove  v.  Dubois,  ^ 
1  Term  Rep.  112;(a)  Bize  v.  Dickason,  ibid.  285;  and  WitnhoU  v.  RebtHs 

(a)  Id  Grot€  v.  Duboit,  Bulles,  J.,  is  made  to  say,  « I  remomber  many  actions  brought  at 
Gnildbail  against  brokers  with  commissions  dd  ertdire,  and  I  never  heard  any  inquiry  made,  in 
such  cases,  whether  there  had  been  a  previous  demand  and  refusal ;  and  I  can  venture  to  as/ 
that  such  is  not  the  practice.'* 

Has  it  ever  occurred  to  any  lawyer  of  the  deepest  leaming,  or  most  extensive  experience  tt 
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2  Garopb.  586|  wherein  Lord  Ellenborouoh,  C.  J.,  is  reported  to  have  said, 
that  a  "  broker  with  a  deieredo'e  oommission  may  be  looked  upon  as  the  owner 
of  the  policy ;  and  he  being  answerable  to  the  insured  for  the  loss,  the  amount 
may  be  considered  as  due  to  him,  and  may  be  set  off  in  an  action  brought 
affainst  him  by  the  underwriter  for  premiums."  He  also  moved  this  as  a  case 
of  mutual  credit 

GiBBs,  C.  J.  I  have  heard  Lord  Ellvnborouoh,  over  and  over  again,  state,(a) 
that  he  never  could  conceive  how  a  contract  by  a  broker,  that  an  assurer  should 
fulfil  his  agreement,  could  make  any  difference  in  the  contract  between  the 
assurer  and  the  assured.  The  defendant  is  completely  shut  out  from  taking  the 
ground  of  mutual  credit  by  his  own  statement.  The  policy  is  not  effected  in 
the  name  of  the  broker,  nor  left  in  his  custody.  Rule  nisi. 

»^I1  *Letu,  Serjt.,  now  showed  cause  against  this  rule.  The  defendants' 
-I  guaranty  does  not  so  make  the  defendants  parties  to  the  contract,  that 
they  ean  set  off.  As  brokers,  after  they  have  once  effected  the  policy,  their 
duty  is  at  an  end,  they  have  nothing  further  to  do  with  the  policy,  or  the  loss. 
This  guaranty  creates  no  relation  between  the  broker  and  the  underwriters,  it 
merely  gives  the  assured  a  right  to  call  on  the  broker  to  make  good  that  loss 
which  the  underwriter  is  unable  to  satisfy.  It  is  a  collateral  agreement :  and 
though  between  the  underwriter  and  assured,  it  is  not  to  avoid  the  insurance, 
yet  it  forms  no  contract  between  the  underwriter  and  the  assured.  When  a 
policy  is  left  with  a  broker  with  consent  of  all  parties,  that  he  may  receive  such 
oases  as  happen,  it  gives  him  a  lien  on  the  policy,  and  in  case  of  a  bankruptcy 
may  constitute  an  item  of  mutual  credit,  but  this  case  is  stripped  of  all  circum- 
stances  except  the  relative  situation  of  the  different  parties :  the  mere  appear- 
ance of  a  guaranty  is  not  sufficient  to  enable  the  assured  at  once  to  resort  to 
the  broker.  It  is  immaterial  that  the  adjustment  was  since  the  bankruptcy* 
The  loss  was  before  the  bankruptcy.  The  plaintiff  does  not  contend  that  the 
mere  adjustment  would  alter  the  right,  neither  is  the  express  date  of  the  act  oi 
bankruptcy  material.  Various  cases  are  on  this  question  collected  in  the  system 
of  the  law  of  marine  insurances.(6)  They  all  show  that  it  is  necessary,  in 
some  shape  or  other,  either  by  showing  that  the  broker  is  the  person  interested, 
or  that  the  policy  is  underwritten  in  his  name,  to  connect  him  with  the  party. 
Against  the  payment  of  the  premium,  he  has  in  the  character  of  agent  nothing 
either  to  set  off  or  deduct ;  as  to  the  purposes  of  the  policy  he  continues  a  mere 
agent  throughout  The  opinion  in  Crrove  v.  Dubai.%  that  a  commission  M 
credere  makes  a  right  of  set-off,  has  been  overruled.  Nothing  here  gives 
*4M1  *^^^  defendant  a  right  to  account  with  the  underwriter.  The  under- 
-l  writer,  indeed,  is  liable  to  the  loss:  the  expression  of  the  commission 
del  credere  on  the  face  of  the  policy,  is  a  circumstance  wholly  irrevelant,  it  is  a 
mere  recital  of  the  fact  In  Cumming  v.  Forresier^  1  Maule  &  Selw.  494,  S. 
C.  Park,  7th  edit  41,  Lord  Ellenborough  observes  very  strongly  on  the  do&> 
trine :  that  case  was  like  this,  yet  it  was  held  that  the  commission  del  credere 
would  not  enable  the  broker  to  introduce  the  loss  into  his  accounts.  This  is  a 
case  of  the  bare  employment  of  the  broker  as  asent  to  effect  a  policy,  under 
which  circumsUnces,  the  cases  of  Shee  v.  Clarkson^  12  East,  507 ;  Minet  v. 
Forrester,  ante,  iv.  541,  n;  Goidschmidt  v.  Lyon,  ante,  iv.  5iU;  Parker 
Assignee  of  Parker  v.  Smith,  16  East,  382,  and  Cumming  v,  Forrester,  al! 
show  that  there  is  no  privity  in  that  which  relates  to  the  loss. 

Guildha]],  of  the  preient  day,  to  hare  known  auch  an  action  tried,  or  to  have  ever  aeen  such 
a  diHsIaraiioB  I  (aid  the  action  most  turely  be  a  special  action.)  It  would  be  imporiant  to 
know,  whether  the  declaration  doea  not  aver  that  the  principal  has  refuted  to  pay.  Must  not 
the  right  to  recover  affainst  the  broker  exist  only  in  failare  of  the  underwriter's  paying  I  No 
body  has  ever  been  able  to  find  out  any  instances  of  the  practice  above  stated. 

(a'  He  is  so  rriiorted  in  Cumming  v.  Forrattr,  1  Maule  8i  Selw.  494,  and  Kotter  v.  eatom^ 
3  Maule  8i  Selw.  112.    See  1  Park,  Ins.  7tb  edit.  41. 

(b)  1  Park,  7th  edit  39  to  42. 
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l^epkerd^  Sdicitor-Generel,  and  Vtwhan^  eontrJL.  The  defendanc  has  a  right 
to  bring  this  sam  into  the  account  They  admitted  that  a  distinctioa  had  bmn 
taken  between  policies  effected  in  the  name  of  the  assured,  snd  in  the  name  of 
lh«  broker.  Here,  though  the  insurance  is  in  the  name  of  the  assured,  not  of 
Che  broker,  yei  there  was  either  a  debt  or  a  mutual  credit.  It  materially  differs 
the  case,  that  the  policy  itself  contains  this  clause,  that  the  broker  may  guaran- 
tee the  payment  of  the  losses  with  the  consent  of  the  underwritere.  Admitting 
that  a  broker  who  should  voluntarily  pay  a  loss  for  an  underwriter  would  have 
no  claim  to  set  it  off,  yet  here,  where  it  is  done  with  such  an  assent  as  amounts 
to  an  authority,  he  can.  This  is  an  irrevocable  authority,  given  on  the  face  of 
the  policy,  to  pay  the  loss,  and  therefore  at  the  time  of  the  bankruptcy  it  eooati- 
tutes  a  mutual  credit;  and  *if  it  does,  it  signifies  not  whether  the  pay-  t^aj^ 
ment  were  before  or  after  the  bankruptcy :  in  the  one  case  it  would  be  a  ^ 
mutual  debt,  in  the  other,  it  would  be  a  mutual  credit,  which  afterwards  ripens 
Into  a  debt.  It  is  an  advantage  to  the  underwriter,  that  the  guaranty  is  ex* 
pressed  on  the  face  of  the  policy,  for  probably  without  the  guaranty  the  assured 
would  not  have  accepted  his  subscription :  this  advantage  is  therefore  a  valu- 
able consideration  for  a  promise  by  the  underwriter  that  the  broker  should 
be  at  liberty  to  set  off  losses  against  the  premiums;  and  a  promise  and  authority 
given  for  a  valuable  consideration,  are  coupled  with  an  interest,  and  therefore 
they  cannot  be  revoked  either  by  the  underwriter  before  his  bankruptcy,  nor  are 
they  revoked  by  the  bankruptcy,  as  a  mere  naked  authority  is.  Tlie  words 
*'  without  prejudice  to  this  insurance"  are  part  of  the  original  printed  form,  and 
iiave  nothing  to  do  with  the  sentence  which  contains  the  contract  of  guarantj. 
The  cases  of  Qrovt  v.  Dubois  and  Bize  v.  Diekason  have  put  it  on  this  ground 
of  the  commission  del  credere;  and  Buller,  J.,  says  « there  are  repeated 
instances  of  actions  brought  at  Guildhall  against  brokers  with  commissions  dd 
credere,  and  he  had  never  heard  any  inquiry  made  in  such  cases,  whether  there 
had  been  a  previous  demand  and  refusal ;  and  he  could  venture  to  say,  such  was 
not  the  practice."  The  effect  of  this  authority  is,  that  the  underwriter  author- 
izes the  broker  to  pay  this  loss  to  the  assured  whenever  a  loss  shall  happen. 
Cumming  v.  Forrester  is,  all  except  the  dictum  of  Lord  Ellenborouoh,  inele* 
vant,  and  that  dictum  is  favourable  to  the  defendant ;  for  Lord  Ellenborouoh 
speaks  of  an  authorized  contract  between  two  others :  this  is  an  authorized  con- 
tract. There  is  a  distinction  between  privy  and  party ,:  the  broker  is  privy,  the 
underwriter  and  the  assured  are  parties.  Here  is  a  privity  of  contract ;  before 
the  bankruptcy,  *a  loss  takes  place,  the  effect  whereof  is  to  create  a  debt  rftjgi 
between  the  broker  and  the  assured ;  for  though  the  broker  is  answerable  ^ 
only  in  the  second  instance,  yet  with  this  assent  the  assured  can  resort  to  him  in 
the  first  instance,  before  he  has  applied  to  the  principal.  Grove  v.  Dubois  and 
Bize  V.  Diekason  go  to  that  extent  In  l^ienhoU  v.  Roberts  Lord  Ellenbo- 
rouoh recognises  the  same  doctrine.  Under  these  circumstances,  this  is  clearly 
a  mutual  credit,  and  is  a  defence. 

Lens  replied,  on  WienhoU  v.  Roberts,  that  the  expression  in  the  report,  that 
the  broker  had  underwritten  a  policy  to  the  defendant,  rendered  the  sense  doubt* 
ftil,  whether  the  broker  himself  was  not  party  to  the  policy,  and  so  that  case 
came  within  the  other  class  of  cases ;  and  Lord  Ellbnborough'b  proposition 
there,  "  that  a  broker  with  a  del  credere  commission  may  be  looked  upon  as  the 
owner  of  the  policy,"  must  be  understood  as  said  of  that  particular  case  where 
the  broker  had  insured  in  his  own  name,  otherwise  it  cuts  up  by  the  roots  the 
doctrine  of  Cumming  v.  Forrester,  and  all  these  other  similar  cases. 

Cur,  adv.  vuU. 

GiBBs,  C.  J.,  now  delivered  the  judgment  of  the  court.  This  is  a  question 
whether  a  broker  had  a  right  to  set  off  a  loss  against  premiums  of  insurance 
due  to  the  assijrnees  of  a  bankrupt  upon  policies  subscribed  by  him  before  hit 
bankruptcy.    The  facts  were,  that  the  broker  M*as  to  guarantee  all  the  under* 
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writen  for  a  del  credere  commission,  and  was  therefore,  it  is  quite  clear,  liable 
only  in  the  second  instance  to  make  good  the  loss  in  case  the  loss  should  arise. 
Before  the  bankruptcy  of  the  assured,  the  broker  was  called  on  to  pay  the  loss 
to  him,  and  did  pay  it ;  and  the  question  is,  whether  this  be  either  a  mutual  debt 
*4851  ^'^^^'^S  ^^  ^^®  *time  of  the  bankruptcy,  or  a  mutual  credit  That  it  was 
•I  not  a  mutual  debt,  is  clear  from  this  circumstance ;  it  had  not  been  paid 
before  the  bankruptcy.  The  only  question  therefore  is,  whether  it  was  a  mutual 
credit.  If  this  policy  had  been  effected  in  the  name  of  this  broker,  it  might  have 
ranged  itself  under  a  clasa  of  cases,  which  have  been  decided,  whether  nghtly  or 
not,  I  do  not  now  say :  if  it  had  been  leA  in  the  hands  of  the  broker,  it  would  have 
ranged  itself  under  another  class  of  decided  cases.  But  the  broker  pays  this 
loss  simply  on  his  commission  del  credere;  and  leaving  the  case  there,  we  think 
it  quite  clear,  that  it  is  neither  a  mutual  debt,  nor  a  mutual  credit  But  what  is 
supposed  to  distinguish  this  case  from  all  others,  is,  that  the  underwriters  are 
parties  to  the  agreement  by  which  the  broker  guarantees  to  the  assured  the 
solvency  of  the  underwriters.  That  is  a  trust,  it  is  argued,  given  to  the  broker; 
and  that  if  the  broker  pays,  he  has  his  action  on  the  agreement  of  the  under- 
writer, to  recover  back  that  sum  from  him.  That  question  depends  on  the  coiv- 
struction  of  this  instrument.  The  broker  is  agent  for  both  parties  to  certain 
purposes,  but  with  respect  to  guaranteeing  the  underwriters,  no  one  is  interested 
in  that  but  the  assured,  who  pays  him,  for  so  doing,  his  commission  del  credere. 
The  broker  does  hand  over  to  the  assured  a  policy  containing  a  memorandum 
that  the  broker  will  guarantee  the  underwriters,  but  no  one  is  interested  therein 
except  the  assured,  and  the  instrument  is  only  to  be  considered  as  evidence  of 
an  agreement  between  the  broker  and  the  assured,  and  the  case  stands  on  the 
common  circumstance  of  money  paid  by  a  broker  to  the  assured,  under  a  com- 
mission del  credere,  and  under  those  circumstances  we  think  the  broker  is  not 
entitled  to  set  off  these  premiums  against  the  losses  due  from  the  underwriter ; 
the  rule  therefore  must  be  Discharged.(a] 

(a)  [Vide  the  cue  of  Gall  t.  Comber,  poit,  60S,] 
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[1  Moore  200, 8.  C] 

Upon  a  bare  eoremiit  for  the  pcyment  of  money,  the  defendant  maj  plead  a  tender. 
Whether,  on  a  plea  of  tender,  the  defendant'a  perpetual  readinets  to  pay  be  travenable. 

The  plaintiff  declared  in  debt  for  two  years'  rent,  231/.,  due  25th  Dec.  1815. 
Pending  that  action,  the  defendant  tendered  86/.  rent  The  residue  had  been 
paid  by  his  assignee  of  the  lease.  The  plaintiff  discontinued  that  suit,  and 
commenced  the  present  action,  which  was  covenant,  for  the  same  rent.  The 
defendant,  as  to  145/.,  parcel,  pleaded  payment,  and  ss  to  86/.,  residue,  he  pleaded 
that  the  plaintiff  ought  not  to  recover  any  damages,  by  reason  of  the  non-payment 
thereof,  because  the  defendant,  from  the  time  when  it  became  due,  hitherto,  had 
been,  and  still  was,  ready  to  pay;  and  that  on  a  certain  day  after  it  became  due, 
and  before  the  commencement  of  this  suit,  to  wit,  12th  June,  1816,  he  tenderea 
that  sum.  The  plaintiff  replied,  that  the  defendant  had  not  always  from  the 
time  when  that  sum  became  due,  been  ready  to  pay;  but  that,, on  the  contrary, 
after  the  time  when  the  money  became  due,  to  wit,  on  20th  January,  1816,  he, 
the  plaintiff,  Tnot  saying  whether  after  the  tender,  or  before  the  tender,)  demanded 
payment,  ana  the  defendant  refused.  The  defendant  rejoined  that  that  sum  was 
not  demanded  by  the  plaintiff  in  manner  alleged.  The  defendant  joined  issue 
thereon.(a)  The  cause  was  tried  at  the  sittings  after  Trinity  term,  1816,  before 
GiBBs,  C.  J.,  when  the  plaintiff  produced  no  proof  of  a  demand,  except  the  two 

(0)  On  the  validity  of  thia  plea,  aea  1  Wm»,  flmmd.  33,  a,  aoto. 
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actions;  tiie  one  or  the  other  of  which,  he  contended,  amounted  to  a  demand 
subsequent  to  the  tender ;  but  t}ie  learned  judge  who  tried  the  cause,  held  that 
neither  of  them  constituted  a  subsequent  demand,  and  directed  the  juiy  to  find 
that  issue  for  the  defendant 

*  Vaughan^  Serjt.,  in  Michaelmas  term,  obtained  a  rule  nisi  to  set  aside   r« jm 
the  ?erdict  and  have  a  new  trial,  and  was,  with  Besi^  Serjt,  now  called   ^ 
upon  to  support  the  rule. 

The  Couri,  not  dwelling  on  the  peculiarity  of  this  plea,  which  parried  the 
allegation  of  tender,  and  proffered  an  issue  on  the  continual  readiness,  expressed 
a  clear  opinion,  that  taking  whichsoever  of  the  actions  the  defendant  pleased 
he  could  not  establish  the  fact  of  a  demand  subsequent  to  the  tender;  for  the 
first  action  was  previous  to  the  tender,  and  the  second  was  the  cause  in  judg- 
ment Whereupon  the  defendant's  counsel  contended  only  that  a  plea  of  tender 
after  the  day,  in  covenant  for  the  payment  of  money,  was  bad.  It  was  like  the 
case  of  a  bill  of  exchange,  in  which  a  tender  was  no  plea.  Hume  v.  Pqtloe,  8  East, 
168.  So,  on  a  bond  payable  at  a  certain  day,  a  tender  after  the  day,  at  common 
law,  is  bad.  Oiks  v.  Harris,  1  Lord  Raym.  254.(a)  So,  if  he  covenants  to  pay 
on  a  given  day,  he  cannot  plead  a  tender  after  de&ult  made  to  pay  at  that  day.  The 
averment  could  not  be  true,  that  the  defendant  had,  ever  ance  the  debt  accrued, 
been  ready  to  pay,  for  otherwise  he  would  not  have  suffered  an  action  of  debt  to 
be  brought  against  him. 

GiBBs,  C.  J.  I  should  be  sorry  that  it  should  be  doubted  for  a  moment,  that 
where  there  is  a  mere  dry  covenant  for  payment  of  money,  it  may  not  be  tendered. 
Suppose  a  covenant  for  rent,  and  three  or  four  quarters  due,  it  might  always  be 
said,  that  an  action  had  accrued. 

BuRROUGH,  J.  A  tender  always  admits  the  cause  of  action ;  it  only  goes  in 
bar  of  damages.  Rule  dbcharged. 

(A)  8.  C.  bjr  name  of  OOm  t.  Bart,  2  Stlk.  62S ;  Comb.  443 ;  Garth.  413 ;  Holt  fi06 ;  12  Mod. 
152;  3Salk.843. 
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[1  Moore  200,  S.  C] 

If  a  minor  defendant  appears  by  attorney,  the  court  will,  at  the  instance  of  the  plaintiff,  compel 
an  amendment  of  the  appearance  by  rabctitntittg  a  guardian. 

The  defendant,  who  was  a  minor,  and  was  sued  as  administratrix,  had  appeared 
in  this  action  by  attorney,  and  Best,  Serjt.,  for  the  plaintiff,  had  obtained  a  rule 
nisi  to  set  aside  tliat  appearance,  and  that  the  defendant  should  name  a  guardian, 
and  appear  by  such  guardian. 

Pell,  Serjt.,  showed  cause  a^inst  this  rule,  upon  an  affidavit  that  the  letters 
of  administration  were  revoked,  in  consequence  of  the  discovery  of  the  defendant's 
infancy,  which,  until  lately,  had  not  been  known  to  her  attorney;  and  that  admin- 
istration durante  minori  mtaie  had  since  been  granted  to  another.  It  was  there- 
fore unnecessary  that  the  defendant  should  appoint  a  guardian  to  defend  a  suit 
to  which  the  defendant  was  no  longer  liable. 

Best,  in  support  of  his  rule,  urged,  that  the  defendant  was  administratrix  when 
the  suit  was  commenced,  and  he  was  therefore  entitled  to  the  rule. 

Per  Curiam,  The  defendant  must  appear  as  she  ought  to  have  done,  by 
guardian,(6)  but  she  is  to  be  at  liberty  to  plead  de  novo.[c) 

Rule  absolute. 

(ft)  [2  Saond.  117,  f,  note;  St)  118,  Wdd'r,  Runmt^,  ibid.  121,  126,  A^  ▼.  OaTct;  ToW. 
131,  n,  2,  Metcair**  ed. 

(c)  [In  Cookh  486,  there  is  a  diettm  of  Lord  Holt  that  when  the  executor  comes  of  age,  pend- 
ing a  suH  against  the  administrator  durante  minore  iUate,  the  suit  shall  not  thereby  be  defeated ; 
for  the  Jdmmistimtor  may  retain  asseU  to  saUsfy  the  jodigment.    This,  howerer,  is  a  TOiy  qneo* 
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tioB«ble  doctrine.  Tb  Gould  S.  C.  136,  Ford  r.  Gkuwiile,  it  wai  decided  that  the  admiBietntot 
might  well  plead  in  bar  the  comiog  of  age  or  the  eiecutoi^— and  in  the  Year  Book  37  H.  8»  36,  a 
repeal  of  adminiatration,  pending  a  suit,  waa  held  to  be  a  good  bar.  There  would  leem,  there- 
fore, to  be  no  distinction  between  the  determination  of  a  plaintiff  or  defendant  execotor's  or 
adminiatrator'a  aathoriQr>  ptndtnie  iiieg  but  that  such  determmation  may  be  pleaded  aa  well  ky  aa 
oigttiHti  an  executor  or  adminiitrator.    Thetoal'a  Dig.  33  a,  1  Lutw.  343.    In  the  case  in  the  text, 

'      bjr  guardian,  might  plead  in  bar  the  rerocation  of  her 
ep.  378,  Jtwdt  t,Jtwdti  and  American  editor's  Bote  to 


therelbre,  the  defendant,  after  appearing  bjr 
letters  of  administration.  See  6  Mass.  Rep.  S 
the  case  of  JM  t.  L^e,  TeW.  135  a.] 


•489]  »DEANE  v.  CLAYTON. 

[3  Marsh.  677,  arguments  of  counsel  reported.    I  Moore  303,  8.  C] 

The  defendant  was  owner  and  occupier  of  a  wood  a4Joining  a  wood  of  B.,  dirided  therefrom  bj 
a  low  bank  and  a  shallow  ditch,  not  being  a  su£Bcient  fence  to  prevent  dogs  from  passing  from 
B.'s  wood  into  the  defendant's  wood.  There  were  public  foot-paths  through  the  defendant's 
wood,  not  fenced  off  therefrom.  The  defendant,  to  preserTo  harea  in  his  wood,  and  to  pre. 
>  Yent  them  from  being  killed  therein  bv  dogs  and  foxes  that  came  thereinto  in  pursuit  of  hares, 
kept  iron  spikes  screwed  and  fastened  into  several  trees  in  his  wood,  each  spike  having  two 
sharp  ends,  and  so  placed  that  each  end  should  point  along  the  course  of  a  hare-path,  and 
purposely  placed  at  such  a  height  from  the  ground  as  to  allow  a  hare  to  pass  under  them  with- 
out injury,  but  to  wound  and  kill  a  dog,  that  might  happen  to  run  against  one  of  the  sharp 
enda  thereof,  the  spikes  being,  from  their  nature  and  positions,  adapted  to  effect  the  purpose 
for  which  the  defendant  fastened  them  there :  none  of  them  was  at  a  leas  distance  than  fifty 
yards  from  any  foot-path,  and  some  were  from  150  to  160  yards  distant  therefrom.  The  de- 
fendant kept  notices  painted  on  boarda  placed  at  the  outsides  of  some  parts  of  the  wood, 
that  steel-traps,  spring-guns,  and  do^- spikes  were  set  in  that  wood  for  vermin.  The  plaintiff, 
with  B.'s  permission,  was  sporting  in  nis  wood,  with  a  vsluable  pointer ;  a  hare  rose  in  his 
wood,  and  was  pursued  by  the  dog  thereout,  over  the  bank  and  ditch,  into  the  defendant's 
wood,  and  in  the  pursuit,  there  ran  against  one  of  the  sharp  spikes,  and  was  killed.  The 
plaintiff  endeavoured  as  much  as  in  Um  lay  to  prevent  his  dog  from  pursuing  the  hare  into 
the  defendant's  wood,  but  waa  unable  so  to  do.  The  plaintiff  having  brought  an  action  upon 
the  case  acrainst  the  defendant  to  recover  a  compensation  for  the  loss  of  nis  dog,  the  court 
were  equailv  divided  in  opinion  whether  the  action  were  maintainable,  Gibbs,  C.  J.,  and  Dal- 
LABy  J.,  holding  that  it  was  not,  and  Pabx  and  Bubbouch,  Ja.,  holding  that  plaintiff  was  enti- 
tled to  recover. 

One  who  finds  game  on  his  own  ground,  cannot  justify  pursuing  it  into  the  land  of  another. 

The  plaintifT,  in  Hilary  term,  54th  Geo.  3,  declared  in  thus  court  and  case, 
for  that  whereas,  before  and  at  (he  time  of  the  coramitling  the  grievance  by  the 
defendant,  as  hereinafter  mentioned,  the  plaintiff  was  going  ani  pasi»ing  in, 
upon,  and  over  a  certain  wood,  or  parcel  of  land,  adjoining  a  certain  other  wood, 
or  parcel  of  land,  of  the  defendant,  and  separated  and  divided  therefrom  by  a 
certain  mound  or  bank  of  earlh,  in  the  parish  of  Lewkner,  county  of  Oxford, 
with  a  certain  dog  of  the  plaintiff  of  great  value,  (to  wit)  of  the  value  of  50/., 
and  he  the  plaintiff  so  going  and  passing  in,  upon,  and  over  the  first-mentioned 
wood,  piece,  or  parcel  of  land,  with  his  dog  as  aforesaid,  afterwards,  and  before 
•4901  ^^^  ^'"^  ^^  *^®  committing  of  the  grievance,  ♦a  hare  started  and  jumped 
-■  up  in  the  first-mentioned  wood  or  parcel  of  land,  in  the  sight  and  view 
of  the  plaintiff's  dog,  and  the  hare  then  and  there  ran  in  and  along  the  same 
wood,  or  parcel  of  land,  over  the  said  mound  or  bank  of  earth  separating  and 
dividing  the  same  wood  from  the  defendant's  wood,  or  parcel  of  land,  and  unto 
and  into  the  defendant's  wood,  in  and  along  a  certain  hare-path  in  the  same,  and 
the  plaintiff's  dog  then  and  there  immediately  followed  and  ran  after  the  hare, 
in  and  along  the  first-mentioned  wood,  over  the  mound  or  bank  of  earth,  and 
then  and  there,  against  the  will  and  inclination  of  the  plaintiff,  ran  unto,  and  into 
the  defendant's  wood,  in  and  along  the  said  hare-path  in  the  defendant's  wood, 
in  pursuit  of  the  hare,  yet  the  defendant,  wrongfully,  injuriously,  and  maliciously, 
and  intending  to  injure,  prejudice,  and  aggrieve  the  plaintiff  in  this  behalf,  and 
to  wound,  kill,  and  destroy  his  dog,  and  wholly  to  deprive  him  of  the  same,  wrong- 
fully and  injuriously  put,  placed,  drove,  and  fixed,  and  caused  and  procured  to 
be  put,  placed,  driven,  and  fixed  unto,  and  into  divers  trees,  and  pieces  of  wood, 
standing  and  being  in,  upon,  i\nd  near  to  divers  parts  of  the  said  hare-path  and 
*nhei  hf.'^naths  in  the  defendant's  wood,  divers  nails,  spikes,  and  iron  instni 
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menu  of  great  length,  to  wit,  of  the  length  of  two  feet  reapectiTeljr,  and  ibr  the 
purpoae,  and  with  the  intent  to  kill,  wound,  and  destroy  any  dog  or  dogs,  mnning 
in  and  along  the  said  hare-paths,  or  either  of  them,  by  means  whereof  the  plain- 
tiff's dog  in  following,  pursuing,  and  running  after  the  said  hare,  in  and  along 
the  said  hare-path  in  the  defendant's  wood,  necessarily  and  unaToidaUy,  and  with 
great  force  and  violence,  ran  and  was  forced  upon  and  against  the  said  nails, 
spikes,  and  iron  instruments ;  and  thereby  the  dog  then  and  there  became  and 
was  greatly  lacerated,  wounded,  *and  injured,  and  thereby  the  plaintiff's  rmAgt 
dog,  being  of  the  value  aforesaid,  afterwards  died,  and  became  and  was  ^ 
wholly  lost  to  the  plaintiff.  There  were  oiher  counts,  which  it  b  not  material 
to  state.    The  defendant  pleaded  not  guilty. 

This  cause  was  tried  at  the  Oxford  Spring  assises,  1814,  before  Dallas,  J., 
when  a  verdict  passed  for  the  plaintiff,  damages  15/.,  subject  to  a  point  which 
the  learned  judge,  on  the  authority  of  Townsend  v.  Waihent  ^  ^^  ^77f  ^^ 
served,  whither  the  action  would  lie. 

Accordingly  Shepherd,  Solicitor-Oeneral,  in  Easter  term,  1814,  obtained  a  role 
fttft  to  set  aside  the  verdict,  and  have  a  new  trial. 

In  Michaelmas  term,  1815,  Vaughan,  Serjt,  with  whom  Best  also  was  of 
counsel,  showed  cause,  citing  2  Ro.  Ab.  566,  Trespass,  K.  pi.  I ;  Co.  Dig. 
Pleader,  3  M.  31 ;  Mitien  v.  Faudrye,  Poph.  161,  S.  C.  W.  Jo.  131,  by  name 
of  MiUen  v.  Fa»trcif,  S.  C.  Latch.  13,  by  name  of  MiUen  v.  Hawery,  and  119, 
by  name  of  BHUen  v.  Fawdrv ;  Beekmth  v.  Shordike  and  Another,  4  Burr. 
2092 ;  Dymock  v.  AUanby,  Lincoln  Spring  assizes,  1809  or  1810,  cor.  Bat- 
LEr,  J. ;  Vere  v.  Lard  Cawdttr,  11  East,  568;  Wright  v.  Ramscatt,  1  Saund. 
84,  S.  C.  1  Siderf.  336 ;  Churchward  v.  Studdy,  14  East,  249 ;  Sutton  v.  Moody^ 
1  Ld.  Ray.  250,  S.  G.  2  Salk.  556,  12  H.  8,  fol.  9;  Ra^nett  v.  Champemoon, 
Cro.  Gar.  228 ;  Comer  v.  Champness,  Taunton  Spring  assizes,  1814,  cor.  Dais- 
PiiSR,  J. ;  Townsend  v.  Waihen,  ubi  supra,  2  Ro.  Ab.  548,  pi.  5;  TAe  King  ▼. 
The  Bishop  of  Bangor,  cor.  Heath,  J. 

Lens,  Serjt.,  in  the  same  term,  with  whom  Shepherd,  Solicitor-General,  was 
also  of  counsel,  was  heard  in  support  of  the  rule.  In  the  course  of  his  argu- 
ment he  cited  *Brock  v.  Copeland,  1  Esp.  203;  Stat.  21  Jac  1,  c  16,  r*jQc> 
s.  5;  Barrington  v.  Turner,  3  Lev.  28;  Sidton  v.  Moody,  1  Gom.  M.      ^      "^ 

The  Court  took  time  to  consider ;  and  in  the  same  term,  they  directed  that 
the  case  should  be  turned  into  a  special  verdict,  and  that  it  should  be  again 
spoken  tn.(a) 

Consequently,  in  Easter  term,  1816,  the  special  verdict,  being  drawn  up,  was 
argued  by  Best,  Seijt.,  for  the  plaintiff,  and  Bosanquet,  Serjt.,  for  the  defendant. 

Best  cited,  in  addition  to  the.  authorities  refened  to  on  the  former  occasion, 
4  Go.  38,  b,  Tyrringham*s  case,  5th  res..  Anonymous,  cor.  Mansfield,  C.  J  , 
Guildhall,  case  against  the  owner  of  an  ox,  which  was  driven  from  Essex  to 
London  for  sale ;  it  was  tranquil  when  it  left  home,  but  being  fevered  by  the 
journey,  it  gored  the  plaintiff  in  Whitechapel,  and  held  the  action  lay  not. 

Bosanquet  cited,  in  addition  to  the  former  cases,  Wadhurst  v.  Damme,  Cro. 
Jac  44 ;  Butterfield  v.  Forrester,  1 1  East,  60 ;  BUihe  v.  Topham,  Cro.  Jac.  158,* 
159,  S.  G.  I  Ro.  Ab.  88,  pi.  4.  line  30;  Bro.  Abr.  Trespass,  pi.  345;  2  Ro. 
Abr.  565,  Trespass,  Justification,  I.  pi.  7 ;  ibid.  568,  Trespass  excusable,  N. 
pi.  2;  Foster,  262-3;  4  Bl.  Gom.  192;  Kel.  40;  3  Inst  57.(6) 

(a)  Chambre,  J.,  resigned,  and  Heath,  J.,  'died,  in  the  interval  between  the  directing  of  the 
•econd  argument,  and  tne  hearing  thereof,  and  were  succeeded  by  Parle'  and  Burrough,  Js. 

(ft)  It  caoies  senaible  regret  to  forego  the  opportunity  of  recording  any  portion  of  the  lewn^ 
ing,  acutenen,  and  talent,  by  which  each  of  the  arguments  on  this  noTel  ana  int6refltiiig.qaeaaon 
was  distinguished ;  but  inasmuch  as  the  principal  topics  are  touched  on  in  the  elaborate  optalona 
which  were  delivered  by  the  court,  and  the  publication  of  the  whole  would  extend  tbw  caae  tc 
an  unusual  length,  It  i»  thought  eipedient  to  omit  the  arguments  of  U)e  counsel.— —fVg-tf  irre^ 
parobiU  tfnvw,  Singuia  Ann  capti  circumoedamia'  amort. 
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H9S\  ^'^^  special  vevdiot  stated,  that  Defore  and  at  the  time  in  the  aeclan- 
J  tioD  mentioned,  the  defendant  was  the  owner  and  oecapier  of  certain 
woodlands  situate  in  the  parish  of  Lewkner,  in  the  county  of  Oxford,  being 
parcel  of  a  large  trad  of  woodland  there,  and  which  woodland  of  the  defendant 
adjoined  on  one  pan  to  a  certain  woodland  belonging  to  and  in  the  occupation 
of  one  Joseph  Townsend,  Esquire,  other  parcel  of  the  said  large  tract,  and 
which  woodland  of  the  defendant  was  divided  from  Mr.  Townsend's  woodland 
by  a  low  bank  or  mound  of  earth,  and  a  shallow  ditch,  such  bank  or  mound  and 
ditch  not  being  a  sufficient  fence  to  prevent  dogs  from  passing  from  Mr.  Town- 
send's  woodland  into  the  defendant's  woodland :  that  for  a  long  time  before 
and  also  during  all  the  time  of  the  defendant's  possession  of  his  said  woodland, 
there  were  certain  public  foot-paths  through  the  said  tract  of  woodland,  ana 
through  the  defendant's  part  thereof,  which  public  fool-paths  were  not  fenced 
off  from  the  land  through  which  they  respectively  led :  that  before  the  time  in 
the  declaration  ^mentioned,  the  defendant,  being  possessed  of  hia  6fMd>woodland, 
in  order  to  preserve  hares  therein,  and  to  prevent  them  from,  being  killed  therein 
by  dogs  and  foxes,  did,  for  the  purpose  of  wounding  and  killing  dogv  and  foxes 
that  might  come  into  his  said  woodland  in  pursuit  of  hares,  cause  several  iron 
^ikes  called  dog<pear8,  to  be  screwed  and  fastened  into  several  of  the  trees  in 
his  said  woodland,  and  did  also  for  the  same  purpose  keep  the  said  spikes  so 
screwed  and  faatened  there,  until  and  at  the  time  in  the  declaration  mentioned, 
the  said  spikes  having  each  two  sharp  ends,  and  being  so  placed,  as  that  each 
end  should  point  along  the  course  of  some  one  of  these  tracts  of  the  woodland 
which  were  frequentCKi  by  hares,  called  hare-paths,  and  being  also  purposely 
rnAQAi  pl^^^  "^  ^<^^  B  height  from  the  ground  as  to  allow  a  hare  to  pass  *undev 
J  them  without  injury,  but  to  wound  and  kill  a  dog  that  might  happen  to 
run  against  one  of  the  sharp  ends  thereof,  the  said  spikes  beingfrom  their  natuicf 
and  positions  adapted  to  effect  the  said  purpose  for  which  the  defendant  caused 
them  to  be  screwed  and  fastened  into  the  trees,  and  kept  there,  as  before  meiH 
ticHied :  that  no  one  of  those  spikes  was  kept  at  a  less  distance  than  fifty  yards 
from  any  one  of  the  said  public  foot-paths,  some  of  them  being  at  the  distance  of 
160  yards,  and  others  at  intermediate  distances  between  150  and  160  yardsi 
That  before  the  time  in  the  declaration  mentioned,  the  defendant  caused  notices 
to  be  painted  on  certain  boards,  placed  at  the  outside  of  some  parts  of  his  said 
woodland,  in  the  following  words,  viz.  "  Take  notice  that  steel  traps,  spring'^ 
guns,  and  dog-spikes,  are  set  in  these  premises,  and  steel-traps  are  set  in  this 
wood  for  vermin,"  meaning  the  defendant's  said  woodland:  that  such  boards  and 
notices  remained  in  their  places  at  the  time  mentioned  in  the  declaration :  that 
on  the  day  mentioned  in  the  declaration,  the  plaintiff,  by  the  consent  and  per-- 
mission  of  Mr.  Townsend,  went  into  his  woodland  for  the  purpose  of  sporting; 
accompanied  by  a  pointer  dog  of  the  plaintiff's,  of  the  value  of  15/.,  being  the 
dog  mentioned  in  the  declaration :  that  while  the  plaintiff  was  in  the  last  men 
tioned  part  of  the  woodland,  accompanied  by  his  dog,  for  the  purpose,  and  with 
the  permiasion  before  mentioned,  and  near  to  the  defendant's  woodland,  a  hare 
rose  in  Mr.  Townsend's  woodland,  which  was  immediately  seen  and  puraued  by 
the  dog :  that  the  hare  ran,  and  was  pursued  by  the  dog,  out  of  Mr.  Townsend's 
woodland,  over  the  said  mound  or  bank,  and  ditch,  into  the  defendant's  wood- 
land ;  and  the  dog,  so  pursuing  the  hare  in  the  last  mentioned  woodland,  ran 
against  one  of  the  sharp  ends  of  the  said  spikes,  and  was  thereby  wounded  and 
killed :  that  the  plaintiff  ^endeavoured,  as  much  as  in  him  lay,  to  prevent 
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his  dog  from  pursuing  ihh  hare  into  the  defendant's  woodland,  but  was 


unable  to  do  so.  But  whether^  &c. ;  and  if  upon  the  whole  matter  it  should 
appear  to  the  court^  that  the  defendant  was  guihy  of  the  premises  in  any  one  of 
the  counts  of  the  declaration  mentioned,  then  the  jury  found  the  defendant 
guilty  of  the  premises  in  that  count  mentioned,  and  assetoed  the  damages  at 
15/.,  and  that  he  was  not  guilty  on  the  other  cowits. «      • 
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Fhe  coait  harmg  taken  lime  until  this  day  to  delibecatey  and  being  divided  io 
«entimeni,  now  delivered  their  opinions  seriaim, 

BuRBOuoB,  J.,  firat  stated  the  declaration  and  the  special  verdict  This  case 
had  been  argued  before  1  had  a  seal  in  the  court  The  novelty  and  difficoities 
attending  it  had  suggested  the  propriety  of  further  consideration.  A  second 
argument  was  thoefore  directed,  which  has  taken  plane  in  my  time.  Finding 
that  able  judges  appeared  to  entertain  opinions  on  the  subject  which  did  ool 
accord  with  impressions  made  on  my  mind,  I  have  r^  every  case  which,  in  the 
course  of  these  arguments,  was  cited  at  the  bar,  I  have  examined,  as  far  as  I  have 
been  able,  the  grounds  on  which  they  were  decided,  and  I  have  given  the  facts 
stated  in  the  special  verdict  the  fullest  consideration,  before  I  form^  my  ultimate 
opinion.  Pursuing  this  course,  I  have  treated  the  judgments  of  those  who  differ 
from  me  with  the  greatest  respect ;  and,  had  my  mind  at  length  been  left  in  a 
state  of  doobt,  my  knowledoe  of  the  opinions  which  others  entertained  would 
have  led  me  to  believe  that  I  had  formed  an  erroneous  judgment,-  but  having  no 
doubt  on  the  subject,  it  is  my  duty  to  deliver  my  opinion.  It  is  a  great  con-  r^^g^ 
eolation  to  me  that  mine  will  not  be  a  single  opinion  on  the  occasion.  *In  ^ 
questions,  the  decision  of  which  depends  on  the  principles  of  the  common  law, 
and  which  are  attended  with  difficulty  and  doubt,  I  have  been  used  to  look  for* 
ward  to  the  consequences  which  must  result  from  the  decision.  If  great  incon- 
veniences will  result  from  one  decision,  which  may  be  avoided  by  a  different 
course,  I  think  that  the  court  ought,  before  it  decides,  to  be  satisfied  that  the  law 
is  dear,  and  that  it  imperatively  calls  for  a  decision  which  will  produce  these 
inconveniences ;  to  this  extent  only  do  I  suflfer  the  idea  of  inconvenience  to  affect 
my  mind.  The  wisdom  of  ages  has  in  England  perfected  and  established  a  system 
of  law  called  the  common  law ;  this  law  is  adapted  to  the  general  regulation  of 
the  conduct  of  the  subjects  as  members  of  society ;  its  principles,  if  accurately 
attended  to,  will  be  found  all  to  point  to  that  end.  If  the  common  law  of  Eng^ 
land  says,  ^as  contended  for  by  the  defendant,)  that  he  may  erect,  and  keep 
erected  in  nis  open  and  unenclosed  close,  for  the  preservation  of  hares,  these 
instruments,  calculated  to  wound  and  destroy,  and  with  intent  to  wound  and 
destroy,  all  dogs  which  may  come  into  that  close  in  pursuit  of  hares»  I  know  this 
must  be  founded  on  a  aupposed  right  to  protect  the  species  of  property  he  has 
in  the  hares  in  his  close,  although  the  injury  done  to  him  would  merely  be  a  tres- 
pass. If  this  be  law,  then  it  will  follow,  as  an  unavoidable  consequence,  that 
any  man,  the  occupier  of  a  close  so  circumstanced,  may  erect  or  place  in  it  any 
instruments,  however  dangerous,  to  prevent  any  man,  or  his  cattle,  from  trespass- 
ing on  his  dose,  with  intent  to  wound  or  injure  him  or  his  catde,  who  may  chance 
to  enter  on  the  dose,  slthough  a  mere  trespass  is  thereby  committed ;  and  this, 
although  the  same  common  law  has  provided  apt  remedies  for  every  injury  he 
may  sustain  by  such  entry.  An  action  for  damages  may  be  sustsined  against  the 
man  for  the  damage  done  by  himself  or  his  *cattle,  or  the  cattle  may  be  ^^g. 
distreined,  (but  not  killed  or  wounded,)  for  the  damage  done.  I  admit  *- 
in  the  fullest  terms,  that  if  the  owner  of  the  dose  were  to  tell  A.  that  such  insuu 
ments  were  placed,  and  he  were,  notwithstanding,  wilfully  to  run  against  them. 
that  he  could  not  complain  of  the  injury  in  a  court  of  law.  The  special  verdict 
in  this  case  does  not  state  that  the  plaintiff,  or  Mr.  Townsend,  had  notice  of  what 
was  done  by  the  defendant  If  such  a  fact  had  been  material,  it  ought  to  hare 
been  poeitively  found ;  but  circumstanced  as  this  case  is,  I  conceive  it  not  to  be 
material.  The  defendant  must,  I  conceive,  mean  to  contend,  that  he  has  a  right 
to  do  as  he  has  done,  as  against  all  mankind.  In  the  case  on  this  record,  he  con- 
tends that  he  is  justified  as  against  one,  who  is,  by  the  permission  of  Mr.  Town- 
send,  IswfuUy  sporting  on  his  land ;  and,  in  effect,  as  against  Mr.  Townsend,  who 
is  circumstanced  in  every  respect  as  the  defendant  is ;  and  this,  although  Mr. 
Townsend  may  be  thereby  interrupted  in  the  same  uses  and  enjoyments  of  his 
land  and  the  hares  therein,  which  the  defendant  claims  to  be  entitled  to.    1  can- 


497] 


7  Taunton.  465 


not  find  any  principle  of  the  oommon  law  which  dearly  warrants  this.  What  the 
defendant  is  found  to  have  done  must  be  carefully  distinguished  from  things  done 
to  guard  a  dwelling-house,  and  enclosed  property  occooied  with  it,  from  the 
depredations  of  robbers,  of  persons  who  come  thither  for  the  purposes  of  com- 
mitting felony,  and  from  persons  who  come  thither  for  the  doing  such  violence 
to  man  as  would  amount  to  a  breach  of  the  peace,  and  be  indictable  as  such.  In 
Brock  ▼.  Capeland,  cited  at  the  bar,  the  defendant,  a  carpenter,  kept  a  dog  for 
the  protection  of  his  j ard,  and  for  that  purpose  let  it  loose  at  night ;  Lord  Kenyon, 
on  that  occasion  said,  <*  £very  man  has  a  right  to  keep  a  dog  for  the  protection 
of  his  yard."  I  mention  this  only  as  an  instance ;  any  other  species  of  protec- 
*AQS\  ^^^"  ™'^  ^  resorted  *to ;  and  persons  who  enter  for  plunder,  have  no 
-■  right  to  complain,  if  damage  is  done  to  their  persons.  They  are  crimi« 
nal  wrong-doers,  who  enter  for  the  purpose  of  committing  felony  or  breaches  of 
the  peace.  Having  said  this  much  by  way  of  introduction,  I  will  state  more  dis* 
tinctly  the  principles  which  govern  my  judgment  First,  I  am  of  opinion  that 
the  acts  of  the  defendant  stated  in  the  special  verdict  were  unlawful,  and  that 
the  plaintiff,  having  sustained  an  injury  thereby,  without  any  de&ult  in  him,  is 
entitled  to  maintain  this  action.  Secondly,  I  am  of  opinion,  that  if  .the  plaintiff 
had  been  a  trespasser,  or  otherwise  in  default,  by  the  entry  of  his  dog  on  the 
defendant's  premise,  as  stated  in  the  special  verdict,  the  defendant  could  in  no 
manner  have  justified  the  direct  killing  of  the  dog.  Thirdly,  I  am  of  opinion 
that  he  cannot  justify  doing  that  indirectly  which  he  would  not  have  been  war* 
ranted  in  doin^  Jirectly.  As  to  the  first  of  these  propositions,  that  the  acts  of 
the  defendant  i^ted  in  the  special  verdict  were  unlawful,  and  that  the  plaintiff, 
having  sustained  an  injury  thereby,  without  any  default  in  him,  is  entitled  to 
maintain  his  action.  Afler  stating  the  situation  of  the  defendant's  and  Mr.  Town* 
send's  property,  the  verdict  states  that  the  defendant,  in  order  to  preserve  hares 
in  his  woodland,  and  to  prevent  them  firom  being  killed  therein  by  dogs  and  foxes, 
did,  for  the  purpose  of  wounding  and  killing  dogs  and  foxes  that  might  came  into 
his  woodland  in  pursuit  of  hares,  cause  the  instruments  to  be  erected  in  the  hare- 
paths  in  his  wood,  so  as  to  wound  or  kill  any  dog  that  shotild  happen  to  run 
against  them ;  and  being,  firom  their  nature  and  position,  adapted  to  effectuate 
the  said  purpose  for  which  they  were  screwed  and  fiistened  to  the  trees.  The 
principle  of  Sic  utere  tuo,  vi  tdienum  nan  ItBdan^  is  familiar  to  every  one.  In  a 
MQ01  ^^  useful  book,  Jacob's  Law  Grammar,  in  *which  many  principles  of  the 
•I  common  law  are  collected,  I  find  the  same  principle  stated  more  fully, 
a>  in  a  manner  which  more  clearly  shows  its  true  meaning.  It  there  runs  thus: 
Prokibeiwr  ne  quisfaciat  in  svo,  quotl  nocerepossii  in  alieno;  ei  sic  utere  tuo^  u§ 
alienum  non  ladas.  This  principle  is,  in  all  its  parts,  restrictive  of  the  use  a 
man  may  make  of  his  own  property.  It  shows  he  is  not  to  make  any  use  he 
pleases  of  it,  but  that  he  is  so  to  use  it,  as  not  thereby  to  injure  another :  he  must 
look  forward  to  the  situation  of  others.  Another  may  be  injured  in  his  person 
or  his  property:  he  is  not  to  injure  another  in  the  enjoyment  of  his  rights  or  pro* 
perty.  Every  case  of  (what  is  ordinarily  called)  nuisance,  which  is  injurious  to 
another  in  the  enjoyment  of  his  property,  whether  by  setting  up  a  noxious  trade, 
a  noisy  occupation,  or  by  erecting  a  building  which  darkens  another's  lights,  is 
an  instance  fully  within  the  rule,  and  governed  by  it  Intention  to  cause  the 
injury  is  not  the  governing  feature  of  all  these  cases,  although  it  may  in  many 
cases  of  the  kind  be  an  important  -fact ;  if  the  thing  be  done,  and  the  injury  to 
another's  rights  be  the  consequence,  the  law  will,  if  necessary,  supply  the  inten- 
tion. But  I  conceive  that  express  intention  may  make  that  act  in  some  cases 
unlawful  in  the  beginning;  so  that  where  the  injury  intended  follows,  a  right  of 
action  accrues,  when,  if  there  had  been  no  such  intention,  it  might  be  doubtful 
whether  the  party  would  have  any  ground  of  action.  The  noxious  trade,  the 
noisy  occupation,  or  the  erection  of  the  building,  considered  abstractedly  from 
the  rights  of  others,  is  perfectly  innocent ;  but  if  another  has  an  existing  rights 
VOL.  It  59 
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Mid  18  in  couequeaoe  injuied  by  it,  or  prevealeil  from  the  rcuonble  ei^oyineDl 
of  such  right,  he  auataiDS  an  injurj,  for  which  an  aoiion  may  be  naintawed.  I 
eonoeire  that  every  person  is  protected  by  this  rule,  who  has  a  right  equal  to  thai 
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of  him  who  does  the  act,  and  *who  is  injured,  without  his  defeuft,  in  the 
eiercise  of  that  right.  In  the  case  of  the  nuisances  which  I  have  parti- 
cularized, the  intention  to  do  the  injury  is  not  an  essential  ingredient  in  the 
action.  The  act,  and  the  iojary  to  the  right,  are  the  essential  ingredients.  In 
oases  where  intention  is  necessary,  the  law  will  supply  it.  In  ParkkiarMt  v.  /hr> 
Bier,  1  Lord  Raym.  480,  which  was  an  action  against  the  defendant,  a  constable, 
for  illegally  billetinff  a  dragoon  on  the  plaintiff*,  and  forcing  the  plaintiff  to  find 
meat,  drink,  and  lodging  for  him,  the  special  verdici  found,  that  the  plaintiff  kept 
a  house  at  Epsom,  for  those  who  came  there  for  the  air,  and  to  drink  the  waters 
there,  and  sold  small  beer  to  his  lodgers,  and  that  the  defendant  had  billeied  a 
dragoon,  and  that  the  dragoon  forced  the  plaintiff  to  6nd  the  meat,  d&c  It  was 
objected  for  the  defendant,  that  there  was  a  variance  between  the  foot  in  the  vet* 
diet,  and  in  the  declaration.  Lord  Holt  said.  At  common  law,  if  a  man  does 
an  unlawful  act,  he  shall  be  answerable  for  the  consequenoea  of  it»  especially 
where,  as  in  this  case,  the  act  was  done  with  intent  that  oonsequemial  daniaga 
should  ensue.  There  are  cases,  however,  wheie  intention  is  essential  in  fi^t  :— 
an  instance  of  which  is  of  modem  date.  Jefferiu  v..  DuncombCf  1 1  Bast,  5220. 
In  this  case  the  defendant  had  erected  and  placed  a  lamp  in  the  front  of  and  near 
adjoining  to  the  plaintiff'a  bouse^  and  kept  it  lighted  there  in  the  day-time,  mean* 
ing  thereby  to  mark  out  the  plaintiff's  house  as  a  house  of  ill  fame.  It  wan 
objected  at  nisi  prittM  that  this  was  not  actionable.  It  was  holden  by  Lord  Ellbui- 
BOR<»uoH  to  be  so,  and  the  court  afterwards  sustained  the  action.  Here,  the  act 
by  itself  would  not  have  been  unlawful,  as  against  any  individiul,  but  the  intent  of 
doing  so  to  the  injury  of  the  plaintiff  made  it  so.  In  the  present  case,  the  filing 
and  screwing  *the  spears  are  not  the  cause  of  action :  but  the  doing  it  rmgQx 
with  intent  to  wound  and  destroy  all  dogs  which  should  come  on  the  de*  ^ 
fendant's  land  in  pursuit  of  hsres  there,  and  thereby  destroying  the  plaintiff's  dog 
in  the  manner  stated  in  the  special  verdict.  He  has  done  that  which  was  calcu-* 
lated  to  kill  and  destroy  every  dog  which  followed  a  hare  from  other  lands  in  the 
defendant's  woodland,  as  well  as  dogs  which  should  come  immediately  into  his 
woodland  for  the  purpose  of  finding  and  pursuing  hares  tliere.  I  am  of  opinioa 
that  was  calculated  in  general,  and  more  pariicuJarly  so  as  against  Mr.  Town- 
send,  and  the  plaintiff^  who  must,  I  think,  be  deemed  to  be  his  representative. 

In  pursuing  this  subject,  it  is  fit  to  consider  what  the  respective  rights  of  th« 
defendant  and  Mr.  Townsend  were.  Each  had  the  same  species  of  property  in 
his  respective  woodlsnd.  Each  might  use  his  land  for  taking  game  found  therdia 
for  food,  or  might  pursue  it  for  pleasure.  Each  might  have  separated  and  divided 
his  land  from  the  other  by  impassable  bounds.  But  they  elect  to  occupy  their 
respective  property,  divided  only  by  a  bank  or  mound  of  earth  and  a  shallow 
ditch,  not  being  a  sufficient  fence  to  prevent  dogs  from  passing  from  the  one  to 
the  other.  The  defendant  says,  that  merely  in  respect  of  his  possession,  he  may, 
for  preserving  that  property  which  he  has  ratumt  soli,  place  these  instruments  in 
his  lands  for  the  destruction  of  all  dogs  coming  there  in  pursuit  of  hares.  If  ao» 
it  must  be  admitted  that  Mr.  Townsend  may  do  the  same.  If  this  was  done  on 
both  sides,  this  would  render  the  property  to  be  preserved  by  these  means  of  no 
use;  for  neither  could  enjoy  it  without  the  certain  destruction  of  the  dogs  used 
as  the  means  of  enjoyment  I  cannot  conceive  that  this  can  be  a  rational  ot 
legal  use  of  property.  I  think  neither  of  them  can  do  this;  for  he  who  on  eithet 
side  ^pursued  the  hares  from  tne  one  woodland  to  the  other  woodland*  r»cM 
would  be  a  mere  trespasser  by  the  entry  of  himself  and  dog,  or  of  his  I- 
dog  only,  if  encouraged  to  go  there  by  him ;  for  which  injuries  the  law  has  pio» 
vided,  as  I  have  before  suggested,  ample  remedies.  The  case  of  a  penon  baring 
land  adjoining  the  hmd  of  another,  and  putting  cattle  on  his  knd«  which  waodei 
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iato  the  other's  land,  was  mentioned  at  the  bar,  in  order  to  show  that  a  trespass 
would  be  thereby  committed ;  of  which  no  one  could  ever  doubt,  because  there 
it  is  the  duty  of  the  owner  of  the  cattle  to  watch  and  guard  them.  It  is  possible 
to  do  this,  and  therefore  he  must  do  it ;  and  not  having  done  this,  he  is  a  tres* 
passer,  f  do  not  see  how  this  advances  the  defendant's  case.  The  case  of 
persons  having  common  by  reason  of  vicinage  is  much  more  like  the  present. 
There  each  of  the  owners  of  the  respective  common  or  waste  may  enclose,  but 
neither  does ;  and  the  pei:sons  having  right  of  common  on  the  respective  com- 
mons or  wastes  turn  thereon  their  cattle :  these  cattle  wander  from  the  one  com- 
mon to  the  other;  yet  no  action  of  trespass  lies:  Why?  Because  it  is  matter  of 
mutual  convenience;  and  to  require  the  commoners  on  either  side  to  watch 
their  cattle  and  keep  them  on  their  respective  commons,  would  be  to  require  a 
thing  to  be  performed  which  man  is  incapable  of  doing.  How  are  the  defendant 
and  Mr.  Townsend  situated  ?  The  defendant  ratione  soli  of  his  woodland,  and 
Mr.  Townsend  ratione  soli  of  his  woodland,  had  a  species  of  property  in  the 
hares  on  their  soil.  This  appears  to  be  the  settled  doctrine,  from  the  case  of 
Sutton  v.  Moody,  i  Lord  Raym.  250,  S.  C.  Com.  34,  and  Churchward  v.  Studdy, 
14  ]$ast,  249. 

It  is  fit  to  mention  here^  that  in  the  hare  which  was  started  by  the  plaintiff  on 
Mr.  Townsend's  land,  had  it  been  killed  by  the  dog,  the  property  would  have 
*5031   *^^^^  vested  in  the  plaintiff,  or  in  Mr.  Townsend.    This  is  manifest 

-'  from  the  authorities  I  have  referred  to.  It  is  now  contended  by  the  de- 
fendant, that  one  having  this  species  of  property,  may  do  for  the  preservation  of 
it  acts  which  he  cannot  legally  do  for  the  prevention  of  trespasses  on  his  soil, 
by  reason  whereof  he  has  Siis  qualified  transient  property.  1  am  of  opinion,  that 
neither  for  the  purpose  of  preserving  game,  or  for  the  prevention  of  ordinary 
trespasses,  can  the  occupier  of  the  soil  lawfully  place  engines  or  machines  for 
the  purpose  of  preserving  or  protecting  such  property,  with  intent  thereby  to  kill 
or  wound  the  dog  used  by  its  owner  who  uses  it  on  the  land,  or  to  do  personal 
injury  to  the  owner  himself.  But  tlie  plaintiff  was  not  even  a  trespasser,  nor  was 
he  in  default.  It  is  a  well  known  principle  of  the  common  law,  that  it  does  not 
require  of  any  roan  to  do  impossibilities.  In  the  present  case,  it  cannot  be  urged 
that  the  plaintiff  was  not  lawfully  on  Mr.  Townsend's  land,  in  lawful  exercise  of 
Mr.  Townsend's  rights,  by  his  license,  and  with  his  authority.  If  the  plaintiff 
has  done  wrong  to  the  defendant,  or  was  guilty  of  any  default,  when  did  either 
of  these  things  commence  ?  Was  it  when  he  entered  Mr.  Townsend's  land  t 
Was  it  when  he  was  sporting  there  7  Neither  of  these  things  can  be  urged.  Was 
it  when  the  hare  was  started,  and  was  pursuing  its  own  course  towards  the  de- 
fendant's land,  before  the  dog  pursued  it?  That  cannot  be  said  ;  for  over  the 
hare  the  plaintiff  had  no  control.  Was  it  when  the  dog  pursued  her?  No;  for 
the  verdict  says,  that  the  plaintiff  endeavoured,  as  much  as  in  him  lay,  to  prevent 
his  dog  from  pursuing  the  hare  into  the  defendant's  woodland,  but  was  unable 
so  to  do.  Yet  it  is  urged  at  the  bar,  that  notwithstanding  the  situation  of  the 
properties  of  these  gentlemen,  notwithstanding  the  plaintiff's  exercise  of  a  lawful 
*5Q41   "^^^  under  Mr.  Townsend,  ^notwithstanding  his  utmost  endeavour  to 

•'  prevent  his  dog  going  into  the  defendant's  woodland,  notwithstanding 
he  is  neither  a  trespasser  or  a  defaulter,  he  is  to  have  no  satisfaction  for  the  loss 
of  his  property,  destroyed  by  the  acts  of  the  defendant,  calculated  and  efllectually 
planned  to  destroy  all  dogs  that  should  come  into  his  woodland  in  pursuit  of 
hares ;  and  this,  too,  a  case  where  the  dog  pursued  a  hare  in  which  the  defend- 
ant had  no  interest  ratione  soli  at  the  time.  Here  I  think  it  proper  to  take  notice 
of  the  case  of  Blyth  v.  Topham,  Cro.  Jac.  158,  cited  for  the  purpose  of  showing 
that  it  was  the  default  of  the  plaintiff.  The  declaration  stated,  that  the  defend- 
ant dug  a  pit  in  his  common,  by  means  whereof  the  plaintifPs  mare,  being  stray- 
ing, fen  into  it,  and  perished.  This  was  held  to  be  naught,  for  when  the  mare 
was  straying,  and  plaintiff  shows  nut  any  right  why  it  shoidd  be  there,  the  digging 
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of  the  pit  was  lawfu]  as  against  him.  I  answer  to  this,  that  for  anything  that 
appears  to  the  contrary,  first,  the  digging  this  pit  was  lawful  as  against  every 
body.  It  might  have  have  been  a  gravel-pit  or  chalk-pit  dug  in  the  ordinary  use 
of  the  soil.  2dly,  There  is  no  intention  to  produce  damage  to  any  one  stated 
or  suggested  in  that  case.  3dly,  The  default  was  wholly  in  the  plaintiff,  in  per- 
mitting his  mare  to  stray.  If  this  had  been  held  to  be  actionable,  a  man  could 
not  use  his  own  land,  he  could  not  procure  chalk,  &c.,  for  the  manure  of  his 
land,  without  peril  of  being  ruined  by  the  neglect  of  others.  How  can  this  case 
be  assimilated  to  the  defendant's  case,  who  intentionally  places  the  sharp  instru- 
ments to  produce  the  mischief  he  has  effected,  and  without  any  statement  on  the 
record  that  this  was  a  means  necessary  for  the  preservation  of  his  hares,  and 
without  which  they  could  not  be  preserved?  For  these  ^reasons  I  say,  r^an^ 
that  the  acts  of  the  defendant  stated  in  the  special  verdict  were  unlawful,  *■ 
and  that  the  plaintiff  having  sustained  an  injury  therek^,  without  any  default  in 
him,  is  entitled  to  maintain  this  action. 

My  second  proposition  is,  that  it*  the  plaintiff  had  been  a  trespasser,  or  other- 
wise in  de&ult,  by  the  entry  of  his  dog  into  the  defendant's  premises  as  stated  in 
the  special  verdict,  the  defendant  could  not  in  any  manner  have  justified  the  direct 
killing  of  the  dog.  This  proposition  scarcely  requires  any  authority  ;  common 
sense  is  against  such  an  act.  Every  lawyer  knows,  that  the  law  has  provided 
ample  remedies  for  such  injuries ;  a  remedy  in  rem,  where  the  thing  doiug  the 
damage  can  be  taken,  and  this  secures  a  satisfaction  ;  but  in  that  case  the  party 
distreining  cannot  kill,  injure,  or  otherwise  use  the  distress,  than  for  its  preser- 
vation, as  milking  a  cow.  It  has  also  provided  a  remedy  in  personam,  by  action, 
where  the  thing  doing  the  injury  for  any  cause  cannot  be  distreined.  But  there 
are  authorities  on  this  head  which  are  most  important.  I  consider  tlie  case  of 
Bechoiih  v.  Shardike  and  Another,  4  Burr.  2092,  as  a  strong  authority  to  this 
effect,  notwithstanding  the  result  of  the  peculiar  case.  That  was  an  action  of 
trespass  for  entering  the  plaintiff's  close  with  guns  and  dogs,  and  killing  his 
deer.  The  defendant  pleaded  not  guilty :  the  jury  found  him  guilty,  and  gave 
3O5.  damages.  A  motion  was  made  to  set  aside  the  verdict.  The  judge  who 
tried  the  cause  was  of  opinion,  that  the  jury  ought  not  to  have  found  the  defend- 
ants guilty,  it  being  an  accident  that  happened  without  their  intention,  and  against 
the  inclination  of  the  defendants.  The  court  said,  that  those  cases  must  depend 
very  much  upon  the  pa rticuliar  circumstances  appearing  in  evidence,  whether  the 
persons  who  owned  the  dog,  which,  in  their  company,  *did  the  mischief,  ^,^50^ 
were  or  were  not  trespassers.  The  jury  were  to  judge  quo  animo  they  *■ 
entered  the  close.  The  court  said,  that  the  judge,  though  he  might  think  other- 
wise, did  not  direct  them  which  way  to  find  their  verdict,  but  left  it  to  them. 
Lord  Mansfield.  The  damages  are  so  small,  that  it  is  not  worth  while  to  set 
aside  the  verdict  on  payment  of  costs.  The  play  would  not  be  worth  the  candle. 
This  case  supports  my  first  proposition ;  but  1  did  not  mention  it  before,  think- 
ing it  well  introduces  a  case  in  which  tb'^  doctrine  laid  down  by  the  court  is  in 
point  on  this  head.  I  mean  the  case  of  l^ere  v.  Lord  Cawdor  and  King,  11  East, 
568.  Trespass  for  shooting  and  killing  the  plaintiff's  dog.  The  defendant^ 
pleaded  the  general  issue.  The  defendant  King  pleaded  specially,  that  Lora 
Cawdor  was  possessed  of  a  close,  part  of  his  manor  of  KidweUy,  of  which  he  wa» 
lord,  and  that  the  defendant  King  was  gamekeeper  of  the  manor,  duly  appointed 
to  preserve  the  game  upon  the  said  manor ;  that  the  plaintiff's  dog  was  in  the  close 
of  the  said  Lord  Cawdor,  being  part  of  his  said  manor,  running  aAer,  chasing  and 
hunting  hares  there,  and  that  the  defendant  King,  being  gamekeeper,  for  the  preser- 
vation of  the  said  hares,  shot  and  killed  the  dog.  To  this  plea  there  was  a  demurrer. 
Here  was  no  attempt  to  put  on  the  record  a  plea  of  a  justification  in  respect  of 
the  possession.  But  the  case  is  put  on  a  much  more  rational  ground,  a  justifica- 
tion under  the  game-laws.  The  language  of  Lord  Ellenborough  applies  mo^ 
forcibly  to  the  proposition  I  am  now  maintaining.     His  lordship  says,  ''The 
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fjuestion  is»  whether  the  plaintiff's  dog  incurred  the  penalty  of  death  for  running 
^fter  a  hare  in  another's  ground  7  And  if  there  be  any  precedent  of  that  sort, 
which  outrages  all  reason  and  sense,  it  is  of  no  authority  to  govern  other  cases. 
*5071  '^^^^  ^^  "^  question  here  as  to  *the  right  of  the  game.  The  game- 
•■  keeper  had  no  right  to  kill  the  plaintiff's  dog  for  following  it  The  plea 
does  not  even  state,  that  the  hare  was  put  in  peril,  so  as  to  induce  any  necessity 
for  killing  the  dog  in  order  to  slive  the  hare."  Here  the  defendant  was  clothed 
with  all  the  exclusive  powers  vested  in  him  as  gamekeeper,  under  the  system  of 
laws  commonly  called  the  game-laws :  and  yet  the  action  was  maintained  by  the 
Court  of  King's  Bench  against  him,  and  his  plea  was  held  to  be  bad.  Sup- 
pose, in  this  case,  the  defendant  had  shot  the  plaintiff's  dog :  what  defence  could 
the  defendant  have  put  on  the  record?  His  plea  could  only  have  been,  that  he 
was  possessed  of  a  close  called  the  Woodlands,  in  which  there  were  hares ;  that 
the  plaintiff's  dog  followed  a  hare  from  Mr.  Townsend's  close,  and  he  the  de- 
fendant, to  preserve  that  hare,  shot  the  dog.  This  is  the  case  on  the  record :  On 
demurrer,  such  a  plea  must  have  been  held  to  be  bad. 

The  third  and  last  proposition  I  have  to  state,  is,  that  the  defendant  cannot 
justify  killing  the  dog  indirectly,  if  he  could  not  have  justified  the  doing  it 
directly.  In  support  of  this  proposition,  I  need  only  resort  to  the  storehouse  of 
wisdom,  the  common  law  of  England.  There  I  find  it  written  in  plain  terms, 
tliat  Qtiemdo  aHquid prokibetur  ex  directo,  prokibetur  et  per  obUguum,  Wingate, 
680.  The  law,  I  contend,  forbids  the  killing  of  the  dog  directly,  for  a  mere 
trespass.  The  defendant  is  not  justified  in  doing  that  by  indirect  means,  which 
he  could  not  lawfully  do  by  direct  means.  Other  cases  were  cited  at  the  bar, 
besides  those  I  have  mentioned.  I  have  read  and  considered  them,  but  have 
particularly  referred  only  to  such  as,  in  my  judgment,  bear  materially  on  the 
question  before  the  court 

If  I  still  find  that  the  court  is  divided  on  the  question,  thinking  it,  as  I  do,  a 

*5061  "^^^^^'^  ^^  S'^^  importance  *to  the  public,  and  to  be  a  case  that  ought  to 

-^  be  decided  the  one  way  or  the  other,  I  shall  decline  giving  my  judgment 

on  this  occasion,  that  the  party  may  have  the  judgment  of  this  court  reconsidered 

in  another. 

I  add  this  for  the  good  of  all  who  hear  me ;  I  counsel  them  to  abstain  from 
acta  of  this  kind;  and  though  these  acts  are  usually  done  for  the  preservation 
of  the  game,  I  recommend  to  them  to  consult  their  lawyers,  and  trace  all  similar 
acts  to  their  consequences,  as  diey  may  affect  the  life  of  man,  before  they  venture 
to  repeat  them. 

Park,  J.  The  facts  of  this  case,  as  alleged  in  the  first  count  of  the  declara- 
tion, and  as  found  by  the  jury,  have  been  so  fully  stated  by  my  brother  Bub- 
rough,  that  I  need  not  repeat  the  former  part;  but  the  material  facts,  as  found 
by  the  special  verdict,  when  stripped  of  all  technical  language,  are  these,  that  a 
large  tract  of  woodland  belonging  to  the  defendant  adjoindl  upon  a  piece  of 
woodland  belonging  to  a  gentleman  of  the  name  of  Townsend,  separated  only 
by  a  low  bank  or  mound  of  earth  and  a  shallow  ditch,  but  not  being  a  sufi' 
dent  fence  to  prevent  dogs  from  passing  from  the  one  woodland  to  the  other : 
that  through  the  defendant's  woodland  there  were  public  foot-paths,  not  fenced 
off  from  the  rest  of  the  land :  that  the  defendant,  for  the  preservation  of  hares 
in  his  woodland,  and  to  prevent  them  from  being  killed  by  dogs  and  foxes,  did, 
for  the  purpose  of  wounding  and  killing  dogs  and  foxes  that  might  come  into 
his  woodland  in  pursuit  of  hares,  cause  several  iron  spikes  called  dog-spears^  to 
be  screwed  and  fastened  into  several  of  the  trees  in  the  woodland,  and  did  also, 
for  the  same  purpose,  keep  those  spears  fastened  over  the  hare-paths,  and  they 
were  purposely  placed  at  such  a  height,  as  to  allow  a  hare  to  pass  under  them 
*5091  ^*^^^^^  ^injury,  but  to  w&und  and  kill  a  dog  that  might  happen  to  come 
-^  against  one  of  the  sharp  ends,  and  the  spikes  being  aac^ted  to  efeci  the 
taid  purpose :  that  none  of  the  spikes  were  at  a  leaa  distance  than  iuty  yard^ 
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from  the  poUic  fbcit«path:  others  at  much  greater;  nanelj  150  or  160  jards: 
that  the  defendant  had  caused  notices  to  be  painted  on  boards  at  the  outiade  of 
his  premiaes,  **  Take  notice  that  steel  traps  and  spring  guns*  and  dog^^kes  are 
set  in  these  woods  and  premises :"  that  the  plainti^  bj  the  consent  and  permis- 
sion of  Mr.  Townsend,  went  into  the  woodland  belonging  to  Mr.  Townseod,  for 
the  purpose  of  sportingi  accompanied  by  a  pointer  dog :  that  a  hare  rose  in  Mr. 
Townsend's  grmmdt^  and  was  seen  and  pursued*  bjr  the  plaintifTs  dog :  that  the 
hare  ran,  and  was  pursued  by  the  dog  ootr  tkt  motmd^  into  the  defendant's  wood- 
land»  and  ran  against  one  of  the  sharp  ends  of  the  spikes,  and  ^m»  tnereby 
killed :  that  the  plaintiff  tndutooured^  a$  much  as  in  him  ioy,  to  preoent  tkt  dog 
from  pursuing  the  hate  into  the  defendant's  leoodland,  but  was  unable  to  do  aa 
These  are  the  facts,  and  the  question  is,  whether  the  plaintiff  can,  under  these 
oircumstances,  maintain  an  action  on  the  case  fer  the  value  of  hia  dog.  I  am  of 
opinion  that  he  may ;  and  knowing  from  what  ability  and  authority  I  differ,  I 
cannot  but  deliver  that  opinion  with  great  diffidence,  though  I  honestly  entertain 
it  after  the  most  mature  deliberation  and  consideration  of  all  the  cases.  Some 
things  are  clear :  no  trespass  has  been  committed  in  this  case.  The  act  of  the 
dog  was  not  a  trespass.  No  action  of  tre^ss  would  lie  against  the  owner, 
unless  he  had  incited  the  dog :  the  contrary  was  the  case,  for  it  expressly  appears 
that  he  was  lawfully  using  his  dog,  under  the  authority  of  the  owner  of  the 
ground  where  he  was  sporting ;  and,  when  the  dog  escaped,  instantly  endeavoured 
to  restrain  and  call  him  back.  The  distinction  ^between  voluntary  and  r«f|A 
involuntary  acts,  which  constitute  a  trespass  in  the  one  case,  and  not  in  ^ 
the  other,  is  well  taken  in  3§iUen  v.  Fawdr^e,  (best  reported  in  Popham,)  and 
Beckmth  v.  Shordike  and  Another,  But  it  was  said  at  the  bar,  this  dog  was  an 
intruder,  and  was  there  without  license.  I  do  not  know  what  intrusion  is,  aa 
applied  to  this  subject-matter.  At  all  events  it  cannot  be  a  stronger  act  than  a 
trespass ;  I  have  shown  that  this  was  not  a  trespass,  and  I  shall  presently  endea- 
vour to  show,  that  even  if  it  were  a  trespass,  the  defendant  would  not  have  been 
warranted,  under  the  oircumstances,  in  doing  what  he  did ;  a  fortiori,  if  it  was 
an  involunury  act,  and  one  which  the  plaintiff  did  all  in  hia  power  to  prevent. 
Another  point  I  take  to  be  clear,  that  if  an  actual  trespass  had  been  committed 
^y  horses,  sheep,  or  other  cattle  which  the  owner  is  bound  so  to  keep  as  to  pre- 
vent them  firom  trespassing,  the  owner  of  the  ground  could'  not  have  killed  the 
animal  directly,  unless  it  became  necessary  to  do  so^  in  order  to  prevent  the 
actual  deau-uction  of  some  of  his  own  property.  Such  a  direct  act  of  killing 
would  have  been  an  act  of  trespass.  For  this  the  case  of  Vere  v.  Lord  Cawdor  is 
an  express  authority,  and  the  opinion  of  Lord  Ellknborodoh  is  ao  strong  to  this 
case^  that  I  must  occupy  some  little  time  in  suiting  it.  Here  the  learned  judge 
fully  stated  that  casoi  ut  supra.  That  waa  an  action  of  trespass,  because  the 
killing  was  direct  Here  the  fixing  of  the  spikes  in  the  defendant's  own  ground 
^uld  of  itself  not  be  a  trespaas^  but  it  is  the  consequence  of  the  act  of  which 
the  plaintiff  complains;  and  when  the  defendant  fixed  the  spikes,  he  moat  be 
considered  as  having  contemplated  the  probable  consequences  of  hia  own  acts. 
Indeed,  this  special  verdict  does  not  leave  any  doubt  on  thia  point;  for  it  is 
found,  that  these  spikes  wore  placed  there  for  the  purpose  of  woundkig  and  kill- 
ing dogs.  I  assume  it  aa  another  clear  proposition,  *that  under  the  cir-  *^.|| 
cumsUnces  the  hare  in  queation  waa  not  the  property  of  the  defendant,  I- 
and  therefore  it  was  not  necessary  to  kill  this  dog  for  the  protection  of  the 
defendant'a  property :  for  it  waa  admitted  at  the  bar,  that  if  the  hare  had  been 
killed  in  the  defendant'a  ground,  it  would  not  have  been  hia.  Indeed  thia  has 
been  decided  in  many  eases:  in  Sutton  v.  Mood^:  ««If  A.  atarta  a  hare  in  the 
ground  of  B.,  and  hunU  it  into  the  ground  of  C,  and  killa  it  there,  the  property 
IS  in  A.  the  hunter."  This  is  stated  as  text  l«w  in  Blackstone's  Commentaries, 
II.  419,  and  finally  confirmed  in  Churchward  v.  Stmdtfy.  It  muat  be  admitted, 
.then,  upon  these  authoritiea,  that  as  there  waa  no  voluntary  treq>aM»  aa  there  was 


«1] 


7  Taunton.  ATI 


«D  |irop«rty  of  the  defendttit's  own  to  protect,  MMier  the  dafendent,  nor  bis 
«rvmt»  ooold  have  stood  there  with  a  gun,  aad  shot  this  dog  in  puisoit  of  the 
faatei  Why  f  because  it  is  said  at  the  kHir>  a  man  oaght  to  exeroise  a  disoretioa 
I  hare  ever  thought  it  quite  dear,  that  ro  man  shall  do  that  indirecdy,  which  he 
«»nnot  do  direct^.  The  placing  these  do^epears  for  the  crprut  purpose  rf 
iddimg^  is,  as  it  appears  to  me,  just  the  same  as  if  the  defendant  had  placed  a 
man  there  for  the  purpose  of  skdoting*  Nay,  it  is  worse;  for  in  the  one  case  a 
man  would  exercise  a  discretion ;  but  here,  death  must  inevitably  ensue  without 
mny  discretion  being  possible  to  be  exercised^  without  any  regard  to  circum- 
alances,  and  without  giving  the  opportunity  of  knowing  what  the  circumstances 
might  require.  If  then  an  actual  trespass  on  the  ground  would  not  justify  the 
destruction  of  this  animal,  without  some  apparent  neccenty  to  preserve  the 
defendant's  own  property  from  destruction,  how  can  it  be  justified  by  that  which 
was  not  a  trespass,  nor  even  the  subject  of  an  action  on  the  easel  The  dog 
*5I21  ^*"®*  ^  '^'^  ^"  ^^  ^^  kitruder,  for  ^the  defendant  had  taken  no  means 
^  to  prevent  dogs  from  eoroing  into  his  land ;  for  it  is  expressly  found  by 
the  verdict,  that  the  mound  and  ditch  were  not  a  sufficient  fence  to  prevent  dogs 
from  passing  from  the  one  woodland  into  the  other ;  and  Mr.  Justice  Dodoridoc, 
in  the  case  in  Popham,  mentions  there  being  no  fence  as  a  circumstance  worthy 
of  observation.  Indeed,  from  the  placing  these  spears,  as  it  is  found,  for  the 
purpose  of  destroying  dogs,  it  is  evident  they  were  expected  to  come,  and,  know- 
ing the  roving  disposition  of  a  dog,  which,  as  some  of  the  cases  state,  cannot  be 
ruled  suddenly,  the  law  has  provi&d,  that  the  act  of  the  dog  shall  not  make  the 
owner  a  trespasser,  unless  he  has  incited  the  dog  to  do  the  particular  act.  Even 
tn  action  on  the  case  will  not  lie  against  the  owner  for  a  mischief  committed  by 
a  dog,  unless  it  be  alleged  that  the  dog  had  the  vicious  propensity  to  bite,  ot  to 
the  sort  of  act  complained  of,  and  also  the  owner's  knowledge  of  the  animal 
having  that  propensity.  But  here  the  animal  only  followed  his  natural  bent;  and 
it  must  ever  be  remembered  in  this  argument,  that  the  hare  did  not  belong  to  the 
defendant.  A  caee  from  Cro.  Jac  of  Bhtkt  v.  Topham  has  been  much  pressed 
by  my  brother  BoeANOoftT.  The  same  case  is  mentioned  in  1  Roll.  Abr.  88. 
If  A.,  seised  of  a  waste  adjoining  to  a  highway,  dig  a  pit  in  the  waste,  within  96 
feet  of  the  highway,  and  the  mare  of  B.  escapes  into  the  waste,  and  falls  into  the 
pit,  and  dies  there,  yet  B.  shall  not  have  an  action  against  A. ;  for  his  making  the 
pit  in  the  waste  and  not  in  the  highway,  was  not  any  wrong  to  B.,  but  it  was  the 
fettit  of  B.  himself  that  his  mare  escaped  into  the  waste.  It  is  sufficient  to 
observe  that  two  most  oasterial  facts  are  found  in  the  present  case,  which  are  not 

^5131  ^'^'*^8  ^^  ^^  ^"^  '"^  ^^^*  ^"^  ^'^  ^^  namely,  that  B.  ia  there  *stated 
•J  to  be  himself  the  laulty  person,  in  suffuring  his  mare  to  escape.  Here, 
mi  the  eoiHnury,  it  is  found,  tint  the  plaintiff  endMvoured,  as  much  as  in  him 
hiy,  to  prevent  his  dog  fiom  going  on  the  defetidant'a  land,  but  in  vain.  A  man 
may,  and  easily  can,  control  his  horse,  but  he  cannot  control  his  dog.  All  the 
€aaes  in  the  law  whieh  oppose  eoch  an  action  in  the  plaintiff,  go  upon  the  ground, 
4Mit  he  has  not  used  ordinary  camion.  But  the  case  in  Roll,  differs  from  this  at 
the  bar  in  another  most  mntenal  respect,  vis.  that  it  is  not  found  that  the  pit  was 
dug  ^  iht  picr/Msse  of  kHMng  sMres.  If  it  had,  and  had  been  decided  for  the 
defendant,  I  then  should  have  thought  it  a  strong  authority ;  but,  as  it  stands,  I 
do  not  feel  the  weight  of  it  A  ease  of  Broek  v.  Copdand  was  also  quoted,  for 
on  opinion  of  Lord  Kninrofl ;  bat  it  is  to  be  observed,  that  the  deciaion  of  the 
iearned  chief  justice  turned  expressly  opon  this,  that  the  defendant  had  properiy 
let  loose  the  dog,  and  the  injuiy  had  arisen  feom  the  plaintiff's  own  fiinlt,  in  going 
incautiously  into  the  defendantVi  yard,  after  it  had  been  shut  up.  But  the  latter 
furt  of  what  Lord  Ksnyon  states,  with  regard  to  what  had  happened  before  him 
end  the  whole  oourt  in  another  ease,  shows  to  my  mind  most  manifestly,  that  had 
His  lordship  had  a  similar  ease  lo  this  before  him,  he  would  have  been  clear  foi 
•ne  plaiali£    la  en  action  against  a  floan  for  ke^iuig  a  mischievous  bull«  the 
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had  hurt  the  phintifl;  it  having  appeared  in  eridence  that  the  plaintiff  was  i 
ing  a  field  of  the  defendant's  where  the  bull  was  kept,  and  where  he  had  received 
the  injuty,  the  defendant's  counsel  contended,  that  the  plaintiff,  having  gone  there 
of  his  o^n  head,  and  having  received  that  injury  from  his  own  fault,  the  action 
would  not  lie :  but  it  appearing  also  in  evidence,  that  there  was  a  contest  con- 
cerning a  right  of  way  over  this  field  wherein  the  bull  was  kept,  and  that  the 
defendant  had  permitted  ^several  persons  to  go  over  it,  as  an  open  way,  r»5|4 
Lord  Kenyon,  C.  J.,  had  ruled  in  that  case,  and  the  Court  of  King's  ^ 
Bench  had  concurred  in  opinion  with  him,  that  the  plaintiff  having  gone  into  the 
field  supposing  that  he  had  a  right  to  go  there,  and  the  defendant  having  per- 
mitted persons  to  go  there,  as  over  a  legal  way,  he  should  not  then  be  allowed 
to  set  up  in  his  defence  the  right  of  keeping  such  an  animal  there,  as  in  his  own 
dose ;  but  that  the  action  was  maintainable.  The  case  of  Butterfjdd  v.  jFVrt- 
reiter  seems  to  me  to  be  an  authority  for  the  doctrine  I  am  maintaining.  It  was 
an  action  on  the  case.  A  man  repairing  his  house  at  the  end  of  a  town,  had 
put  up  a  pole  across  this  part  of  the  road,  a  free  passage  being  left  by  another 
branch  or  street  in  the  same  direction.  This  erection,  therefore,  was  not  put  up 
to  cause,  but  to  prevent  mischief.  T^e  plaintiff,  riding  unusually  hard  through 
the  streets  of  Darby,  did  not  see  thb  obstruction,  (though  be  might  have  seen  it 
a  hundred  yards  off,^  rode  against  it,  fell  with  his  horse,  and  was  much  hurt. 
The  jury  found  for  the  defendant,  and  the  court  confirmed  the  finding;  Lord 
Ellenborouoh  saying,  amongst  other  observations,  that  two  things  must  concur 
to  su|^rt  this  action,  an  obstruction  in  the  rosd  by  the  fault  of  the  defendant, 
and  no  want  of  ordinary  care  to  avoid  it  on  the  part  of  the  plaintiff.  Here  those 
two  things  do  concur,  the  wilful  erection  of  these  spears  by  the  defendant,  for 
an  unlawful  purpose,  viz.  to  kill  dogs,  and  no  want  of  ordinary  care  in  the  plain- 
tifl^  for  he  did  all  he  could  to  control  bis  dog,  but  in  vain.  If  the  defendant  is 
warranted  in  putting  these  spikes  where  he  did,  he  might  equally  have  done  so, 
if  his  wood  had  run  along  the  high  road,  and  no  mound  or  fence  between  but 
such  as  that  in  question ;  {or  the  distance  can  make  no  difference.  The  sort  of 
protection,  therefore,  which  the  defendant  has  resorted  to  for  the  *pre-  r«e  ■? 
vention  of  that,  which,  at  the  most,  is  a  trespass,  might  have  been  filial  to  ^ 
human  life ;  and  when  we  are  weighing  whether  a  thing  can  be  done,  or  not,  all 
the  consequences  of  such  an  action  must  be  looked  to.  If  upon  this  special 
verdict  it  had  been  found,  that  there  was  fault  or  blame  in  the  frfaintiff,  the  case 
might  have  been  different,  and  this  notion  of  fault  in  the  plaintiff,  I  have  shown 
to  be  a  considerable  feature  to  guide  the  decision  of  the  cause ;  and  my  brother 
Bosanquety  feeling  the  importance  of  such  a  fact,  wished  to  make  out  negligence 
or  misconduct  in  the  plaintiff;  but  1  did  not  hear  him  state  one  fact  to  that  end ; 
he  said  the  plaintiff  had  notice,  and  therefore  it  was  his  own  fault.  It  is  true,  he 
was  aware  of  the  notice,  and  so  far  from  being  in  fiiult,  he  does  all  he  can  to 
comply  with  it ;  for,  having  a  rig^t  to  be  where  he  was,  and  his  dog  having  raised 
the  hare,  and  pursuing  her,  the  plaintiff  **  endeavowred,  as  muck  as  in  him  laiff  to 
prevent  the  dog  from  pursfdmg  the  hare,  but  was  ftnabk  to  do  so.*'  What  could 
the  plaintiff  do  more,  except  never  going  out  of  his  house,  into  his  own,  or  his 
friend's  ground,  with  his  dog?  But  the  defendant  might  have  done  more  ;  for 
if  he  chose  to  put  up  these  spikes,  he  ought  to  make  the  approach  to  his  land 
more  inaccessible,  by  putting  up  fences  where  so  much  ineTitable  danger  lurked. 
Here  then  is  a  temporal  loss  or  damage  sustained  by  the  plaintiff,  as  the  imme- 
diate and  contemplated  consequence  of  the  act  of  the  defendant.  It  may  be  true 
that  a  similar  action,  in  specif,  is  not  to  be  found  in  any  law*book ;  and  I  admit, 
that  if  the  case  were  new  in  principle,  it  would  be  necessary  to  apply  to  the 
legislature,  and  not  to  a  court  of  law :  but  where  the  case  is  one  new  in  the 
insUnce,  and  the  question  is  upon  the  application  of  a  principle  recognised  in 
the  law  to  such  new  case,  it  will  be  just  as  competent  to  courts  of  justice  r«r  i g 
to  apply  the  principle  to  a  caae  which  may  arise  *two  centuries  hence,  ^ 
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18  it  was  two  centuries  ago.  This  is  the  very  natare  of  an  action  on  the  case. 
Here  is  a  temporal  loss  or  damage  sustained  bj  the  plaintiff,  (who  has  done  no 
wrong,  and  who  used  every  degree  of  caution  and  exertion  to  avert  it,^  by  the 
tortious  act  of  the  defendant,  who  must  take  the  consequence,  if  his  neighbour 
thereby  sustain  an  injury.  The  two  things  here  concur,  which  Lord  Ellebt* 
B0R0I70H  requires,  to  support  such  an  action  ;  iault  in  the  defendant,  and  no  want 
of  ordinary  care  to  avoid  it  on  the  part  of  the  plaintiff  For  these  reasons,  I  am 
of  opinion  that  the  plaintiff  is  entitled  to  recover. 

Dallas,  J.  It  has  been  admitted  at  the  bar,  that  this  case  is,  in  point  of  cir- 
cumstances, altogether  new,  and  therefore  the  argument  has  properly  proceeded 
on  general  principles,  and  analogies,  real  or  supposed. 

The  question  is,  whether,  under  the  facts  found  by  this  special  verdict,  the 
defendant  had  a  right  to  place  the  dog-spears  in  the  manner,  and  for  the  pur* 
poses,  for  which  tliey  are  found  to  have  been  placed,  whereby,  and  as  a  conse* 
quence  to  be  foreseen,  the  dos  of  the  plaintiff  has  been  killed,  and  for  the  loss 
of  which  the  action  has  been  brought 

And  first,  with  respect  to  the  alleged  inhumanity  of  the  proceeding,  which 
has  been  adverted  to  at  the  bar,  and  may  weigh  with  many  persons  on  the  first 
view  of  the  subject.  It  is  not  disputed  that  in  some  cases  a  dog  may  be  killed 
for  the  preservation  of  a  hare.  In  that  cited  at  the  bar,  of  a  dog  found  in  a 
warren,  this  was  expressly  decided ;  yet,  in  point  of  humanity,  where  is  the 
difference  between  destroying  a  dog  in  a  warren,  or  in  a  cover  for  the  preserva- 
tion of  garoef  It  will  be  no  answer  to  say,  that  a  warren  is  a  privileged  place ; 
for  whether  privileged  or  not,  or  whether  game  be  property  in  one  place,  and 
*5171  °^^  ^^  ^another,  tbough  this  may  furnish  a  distinction  applicable  to  the 
J   case,  in  other  respects,  it  can  make  no  difference  on  the  present  view  of  it 

With  respect  to  the  particular  mode  of  destruction,  though  this  may  be  of  fit 
moral  consideration,  it  can  scarcely  be  contended,  that  the  law  will  distinguish, 
permitting  a  dog  to  be  destroyed  in  one  way,  and  yet  forbidding  it  in  another. 
The  question  is  upon  the  right  to  destroy,  and  not  upon  the  mode  of  destruction, 
as  to  which,  subject  to  be  judged  of  by  others,  every  man  must  judge  for  himself 
It  has  also  been  stated,  that  nothing  appearing  to  the  contrary,  it  is  to  be  pre- 
sumed the  plaintiff  was  qualified.  To  thb  I  cannot  agree,  for  if  the  fact  were 
material,  it  should  have  been  found  one  way  or  another,  but  in  my  view  of  the 
subject,  it  is  of  no  consequence;  for,  if  qualified,  he  could  have  no  right  to 
trespass  on  the  defendant's  grounds,  and  if  unqualified,  the  defendant  could 
have  no  right  beyond  seizing  the  dog,  supposing  he  had  by  himself  or  his  servant 
been  present  at  the  time.  As  little  can  depend  on  the  circumstance  that  the 
plaintiff  was  sporting  with  the  permission  of  the  owner  of  the  land  on  which  the 
hare  was  started ;  for  this  could  only  be  a  license  as  to  the  land  of  such  owner, 
and  could  give  no  right  to  go  upon  neighbouring  land  belonging  to  a  different 
person.  Nor  can  the  distinction  between  wilful  and  involuntary  trespass  make 
any  difference  in  this  respect ;  for  the  question  has  been  argued  on  ground  appli- 
cable to  the  one  as  well  as  to  the  other,  viz.  that  whether  the  trespass  be  volun- 
tary, or  involuntary,  the  party  thereby  injured  had  no  right  to  act  as  the  defendant 
had  done. 

It  has  further  been  stated,  that  there  were  different  paths  going  through  this 
wood ;  but  this,  also,  appears  to  me  to  make  no  difference;  for  as  to  the  plaintiff, 
rnKto]  ^  was  not  in  the  exercise  of  any  right  of  way,  muih  less  ^within  the 
^  limits  of  such  way;  but,  on  the  contrary,  professing  to  have  been  involun* 
tarily  on  the  land  in  question ;  and  if  this  had  been  the  case  of  a  person  exercising 
a  right  of  way,  it  is  found  that  not  one  of  these  dog^spears  was  placed  at  a  less 
distance  than  fifty  yards  from  any  path,  and  most  of  them  at  the  distance  of  one 
hundred  and  fifty,  so  that  if  the  injury  had  occurred  in  the  exercise  of  any  such 
right,  the  case  would  depend  on  very  different  considerations*  In  effect,  accord 
ing  to  the  range  the  argument  has  Uken,  nothing  will  turn  on  whether  it  be  ^ 
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doseor  presettewfth  atigiA  of  way  ^Mfoagh  k,  or  not ;  ibrin  thftiMi6«ue,  a» 
ill  the  olber,  h  hat  been  oontended  h  woaM  b%  illegal  to  plaee  inairiifatiMB  of 
fhns  description. 

Nor  do  I  think  it  requinte,  in  this  case,  to  tomnder  how  ftr,  and  under  what 
oircamstanoes,  game  is  lo  be  treated  aa  property,  and  to  what  effect ;  for  hera, 
again,  the  arrtnnent  in  support  of  the  piaintifira  case,  does  not  depend  on  Ihia 
distinction ;  bat  it  is  maintained,  that  eten  though  for  the  preaenration  of  that 
which  is  admitted  to  be  property,  as  herbage,  underwood,  fruits  of  the  mirfiioe, 
aoil  itself,  or  wfaaterer  as  property  will  form  the  subject  of  tteapaas,  stili,  what  has 
been  done  in  this  case  was  unlawfuHy  done,  and  the  (Jaintiff  is  entiUed  to  recover. 

One  other  point  only  remains,  before  I  come  to  the  question  itself;  which  is, 
how  far  the  pment  decision  will  apply  to  measures  that  may  by  direct  operation^ 
or  necessary  oonseqnence,  affect  human  life.  As  to  this,  I  will  only  observe, 
anch  cases  aeem  to  me  to  depend  on  diflerent  grounds,  the  law  distingniahtng, 
to  many,  and  most  essential  purposes,  i>etween  property  and  the  Ufe  of  man ; 
and  to  the  facts  of  this  case  only,  my  present  opinion  is  intended  to  apply. 

I  shall  now,  ertioitly,  advert  to  the  cases  cited.  And  the  first  class  goes  to  dis- 
tinguish between  voluntary  and  ^involuntary  trespass;  as  in  the  instance  r«e|Q 
of  cattle  passing  along  the  road,  and  consuming  grass  and  com,  or  the  ^ 
dog  chasing  aheep,  and  other  cases  of  the  same  description,  the  owner  doing  ail 
In  his  power  to  prevent  it.  To  the  doctrine  and  to  the  authority  of  all  such 
cases,  I  fully  subscribe ;  and  if  this  action  had  been  trespass  against  the  preaent 
plaintiff,  by  the  present  defendant,  the  former  might  have  defended  himaelf  on  the 
facts  found  by  this  special  verdict,  but  whether  an  action  of  a  deacription  precisely 
opposite,  that  is,  an  action  brought  against  the  owner  of  land  for  a  damage  sos* 
tained  by  a  party  having  no  right  to  be  there,  for  an  use  made  of  the  land  by  the 
owner,  and  being  therefore  tl^re  only  under  circumstances  to  make  it  excusaUe 
trespass,  such  damage  being  induced  altogether  by  his  own  act,  whether  vohifi* 
tary  or  not,  whether  such  action  will  lie,  is  a  question  akogether  different. 
Suppose,  the  trespass  being  voluntary,  an  action  would  lie,  it  will  scaicely  be 
contended  that  being  invoiunf ary,  though  this  might  excuse  the  party,  it  would 
give  him  a  right  of  action  against  the  owner  of  the  soil  for  a  damage,  though 
resulting  from  an  involuntary  act.  The  case  would  have  been  in  point,  if  tlie 
dog  chasing  the  sheep  or  hare  had  been  injured  in  such  chase,  and  for  the  mis- 
chief incurred,  an  action  had  been  brought ;  but  no  such  case  has  been  cited ; 
and  it  must  be  admitted,  that  this  action  is  a  perfect  novelty,  though,  with  more 
or  less  of  extent,  this  and  similar  practices  have  long  and  notorious^  prevailed. 
To  the  next  class  of  decisions  I  also  equally  accede;  namely,  those  which 
establish,  that  you  shall  do  no  more  than  the  necessity  of  the  case  requirea^ 
when  the  excess  may  be  in  any  way  if ijurious  to  another ;  a  principle  which  per* 
vades  every  part  of  the  law  of  England,  criminal  as  well  aa  civil,  and  indeed 
belongs  to  all  law  that  is  founded  on  reason  and  natural  equity.  It  *wottld  ry-oA 
be  superfluous  to  advert  to  particular  instances.  Admitting  therefore  Ae  ^  ^ 
authority  of  these  pases,  but  denying  their  application,  it  will  not  be  neceaaary 
to  follow  them  in  detail,  and  1  shall  come  at  once  to  the  ground  on  which  it 
seems  to  me  they  are  to  be  distinguished  from  the  present. 

And  it  is  this;  they  all  turn  on  the  fact  of  presence.  Such  was  the  ease  in 
which  the  defendant  pleaded  that  he  killed  the  plaintiff's  dog  to  preaerve  his 
own ;  the  plea  was  held  bad,  because  it  did  not  allege  that  his  own  dog  could 
not  be  otherwise  saved ;  and  so  in  Vere  v.  Lttrd  Cawdor,  becanse  il  waa  not 
averred  that  it  was  necessary  to  kill  the  dog  for  the  pfeaervation  of  the  haie. 
tSo,  in  the  case  of  nets,  they  might  have  been  detained  without  being  destroyed; 
or,  as  it  was  properly  put  in  the  argument  at  the  bar,  where  the  owner  of  the 
property  is  present,  and  has  the  means  of  prevention  in  his  own  hand,  he  ia 
bound  to  exerciae  his  judgment,  and  not  to  do  more  than  ia  immediately  neces- 
sary; but  it  does  not  follow  from  this,  that  he  may  not  take  neaaaea  for  tfis 
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general  prosefff  ali«i  of  h«  righto  dttring  his  afasenae,  the  naiure  of  which  most 
depend  upoa  oooMderttioM  allogellier  different.  Ail  sueh  cases  are,  for  these 
iteuoBBi  to  be  dietiagiuBbed,  as  ii  eeeoiB  to  roe,  froaa  the  present.  It  is  coatendedt 
bowevei^  that  thef  apply;  aod,  if  you  m^  oot  kill  a  dog  by  your  own  immediaie 
ad,  oi  order,  neither  can  yon  by  means  [mo? ided  to  Induce  sueh  consequence^ 
when  not  personally  present ;  for  what,  it  is  asked,  is  the  diflerence  between 
killing  with  your  own  hand,  with  an  instrament  placed  therein  at  the  time,  or 
by  an  instrunenl  phieed  by  that  hand  on  the  ground,  Ibr  the  future  purpose? 
Thai  which  it  is  unlawlul  to  do  by  direct  means,  it  is  equally  unlawful  to  do  by 
*5211  "'^^^'^^  means;  and  to  this  point  the  case  of  Vere  v.  Lord  Cawcbr  is  cited. 
^    *Biit  bere^  sgain,  it  appears  to  me»  there  is  a  misaoplication  of  principle. 

Is  it  illegal  to  place  spikes  or  glass  upon  a  wall  ?  and  if  a  party  climbing  over 
be  thereby  wounded  or  out,  can  be  bring  an  action  t  And  yet,  if  I  were  to  see 
a  trespasser  coming  down  my  area,  or  getting  over  the  garden  wall,  I  could  not 
drive  the  spike  into  his  hand,  or  cut  him  with  the  glass.  Or,  (to  bring  it  home 
to  the  present  case,)  suppose  that,  in  order  to  separate  his  property  from  that  of 
his  neighboora,  the  defendant  had  erected  a  wall,  and  put  q)ikes  or  glass  upon 
it,  and  that  tbe  plaintiff  had  been  wounded  in  attempting  to  get  over,  could  this 
action  have  been  maintained?  If  not,  where  is  the  distinction  between  spikes 
on  the  groand,  with  notice  that  they  are  there,  or  notice  given  by  the  visibility 
of  the  spikes  themselves  ?  With  respect  to  the  owner  of  xlSd  dog,  certainly  none» 
and  for  the  conduot  of  the  dog  the  owner  is  responsible,  if  not  to  the  extent  of 
giving  an  action  against  himself  in  a  case  where  all  is  done  that  could  be  done 
to  restrain  the  dog,  yet,  at  least,  to  exempt  the  owner  of  the  soil  fVom  an  action 
for  an  injury  done  to  the  dog.  But,  if  the  owner  had  taken  his  station  on  the 
wall,  he  could  not  in  pereon  have  made  use  of  the  glass  or  spikes.  The  doc- 
trine depends  on  a  broad  distinction.  Presence,  in  its  very  nature,  is  more  or 
less  proieclion;  absence  is  abandonment  and  dereliction  for  the  time;  presence 
tesy  supply  means,  and  limit  what  it  supplies ;  but  if,  during  absence,  property* 
can  only  be  piolected  by  such  means  as  may  be  resorted  to  in  the  case  c^  pre- 
sence, aH  property  lying  open  to  inroad  can  have  no  protection,  at  least  by  hiay 
aol  of  the  parly  himself;  for  to  say  that  he  can  only  be  protected  when  absent,  by 
such  meaas  as  he  could  use  if  present,  is  a  conUndiction  in  the  nature  of  thin^. 
^om  *Bui  il  is  further  said,  you  shall  make  sudi  use  of  your  own  property 
1  as  not  to  injure  that  of  another ;  and  to  this  also  I  agree,  in  the  true  sense 
of  the  maxim,  which  is,  the  right  of  another,  for,  iC  in  breach  of  this  rule,  my 
ri^t  be  invaded  by  another,  what  is  done  by  me,  if  only  adequate  to  repel  such 
invasion^  in  not  an  infringement  of  his  right,  but  a  defence  of  my  own»  and  must 
tarn  on  the  consideralioB  of  what|  to  defend  such  rights,  I  am  permitted  by  law 
to  da 

On  Ibis  foundation  stands  the  whole  law  of  actions  on  the  case  for  consequoD* 
tial  danaages,  and  the  doctrine  of  nnislinoe,  aa  it  may  affect  individuals  or  the 
public,  in  all  its  variation  of  form.  The  difierenoe  is,  between  absolute  and 
relative  rights,  between  that  which  is  mine,  exdnsive  of  any  right  in  othersi 
present  or  lotiire,  and  that  which  is  of  a  sjweadittg,  shifting  possession,  as  air, 
water,  dtc,  in  whkh  I  have  but  a  qualified  poaaession,  a  possession  subservient 
to  the  fntore  use  by  others.  If  I  place  a  log  across  a  public  path,  and  injury  be 
thereby  sustained,  the  soil  being  n^  own,  but  the  public,  or  individuals  having  a 
light  of  way  over  it,  an  action  will  lie,  because  there  is  a  right  in  others  to  pass 
along  withoot  interruption ;  but  if  there  be  no  right  of  way,  I  may  with  any  view, 
and  for  any  pnrpose^  place  logs  on  my  own  land,  and  a  party  having  no  right  to 
be  there,  and  soslaimng  damage  by  his  own  treapaae^  cannot  bring  an  action  for 
the  damage  so  sostnin^.  So,  in  the  case  pot  of  a  ditch,  I  may  not  dig  it,so  ss 
to  inteiim  with  any  public  or  private  right,  but  within  the  limit  of  my  own  pro* 
perty  ac^oining  m  common,  and  not  neparated  fircm  it  by  any  actual  fence,  I  may 
dig  a  dteb,  however  wide;  and  man  or  beast  mstaining  harm»  having  no  tighf 
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to  be  there,  no  action  will  lie.  Sach  was  the  case  cited  of  the  Hone  strajing 
from  the  common,  and  falling  into  the  pit,  and  in  wMch  it  was  determined  that 
no  action  would  lie,  first,  beMUse  the  owner  had  a  right  to  do  what  he  pleased 
with  his  own  land,  and  next,  that  *the  piaintiff  could  show  no  light  for  rycm 
the  horse  to  be  there;  and  yet,  that  a  horse  might,  in  the  night  or  day,  ^ 
stray  from  an  open  common  into  adjoining  land,  not  separated  by  any  fence,  was, 
as  a  probable  consequence,  as  much  to  1^  foreseen,  as  that  a  hare  might  spring 
up,  and  a  dog  chase ;  or,  if  the  horse  had  escaped  from  the  owner,  and  he  had 
sustained  damage  in  the  pursuit,  would  that  hare  given  him  a  right  to  damages 
for  the  consequence  of  an  escape,  which  he  ought,  in  strictness,  to  have  pre* 
vented  ?  I  may  not  keep  a  mischievous  bull  in  a  field  through  which  there  is  a 
right  of  way ;  but  when  there  is  no  right  of  way,  I  am  entitled  so  to  do,  as  was 
stated  by  Lord  Kbnton  in  one  of  the  cases  cited  at  the  bar,  and  this,  by  way  of 
illustration,  for  the  very  purpose  of  showing  the  distinction  in  question.  The 
only  case  cited  on  this  part  of  the  subject,  as  bearing  ihe  other  way,  is  that  of 
Tawnsend  v.  Wathen;  but  in  fiicts  and  circumstances  it  has  no  resemblance  to 
die  present  The  object  in  the  former  was  to  attract,  in  order  to  destroy  the 
dog ;  and  in  this,  the  immediate  purpose  was  to  keep  the  dog  from  a  situation, 
in  which  he  might  incur  destruction.  In  Tawnsend  v.  Waiken  the  enticement 
was  made  to  operate  beyond  the  line  of  the  defendant's  property,  and  to  the 
destruction  of  the  dog,  where  the  dog  had  a  right  to  be ;  and  this  enticement 
constituted  the  foundation  of  the  action.  It  is,  in  effect,  but  the  common  case 
of  nuisance. 

But  no  decision  has  established,  that  a  trap  placed  by  a  man  in  his  own  land, 
and  not  calculated  to  operate  so  as  to  allure,  beyond,  or  even  within  the  limit  of 
such  land,  would  be  a  trap  unlawfully  placed.  But  it  has  been  argued  that  the 
principle  of  the  case,  at  least,  applies  in  this  way,  that  though  the  enticement  be 
not  the  direct  act  of  the  party,  yet  it  arises,  of  necessity,  from  the  act  done ;  as, 
for  instance,  that  a  hare  lying  near  the  hedge  of  a  highway  forming  one  side  of 
a  woodland  *in  which  spears  are  put,  may  operate  to  entice  a  dog  passing  vmKOA 
along  the  highway,  and  this  I  admit  may  happen.  But  if  the  owner  of  ^ 
land  have  a  right  to  game  upon  his  land,  and  a  right  which  he  undoubtedly  has, 
to  a  certain  degree,  whether  a  hare  shall  lie  in  one  place  or  another,  is  that^ 
which,  generally  speaking,  he  can  neither  cause  nor  control,  and  being  incident 
to  the  common  and  ordinary  enjoyment  of  land,  is  that  to  which  others  must 
submit,  incurring  only  the  duty  of  restraining  their  dogs,  which,  in  numberless 
instances,  I  conceive,  they  are  bound  to  do.  But  take  it  the  other  way ;  if  it 
wilful  trespasser,  and  to  this  the  argument  goes,  may  bring  an  action  for  loss  or 
damage  sustained  by  his  own  trespass,  he  may  beat  the  cover  of  every  man  of 
landed  property  in  the  neighbourhood,  and  bring  an  action  for  his  dog,  if  killed 
or  maimed,  in  the  way,  at  least,  in  which  this  case  has  been  argued.  Nor  will 
it  be  any  answer  to  say,  that  an  action  of  trespass  might  be  brought  against  him ; 
for  though  the  event  of  each  action  might  be  different  as  to  damages,  still  in 
point  of  principle  it  leaves  the  objection  the  same.  But  here,  again,  I  must 
ask,  where  is  the  line  to  be  drawn  %  Suppose  dog-spears  planted  at  a  distance 
from  any  road,  in  a  preserve,  surrounded  on  all  sides  by  land  belonging  to  the 
owner,  and  to  an  extent  to  render  attractions  or  enticements  impossible  by  the 
game  lying  in  such  preserve,  will  it  be  said  that  in  such  a  case  an  action  would 
lie?  The  argument,  not  indeed  in  words,  but,  unless  I  mistake  it,  in  effect, 
goes  to  this  extent.  You  may  traverse  field  aAer  field,  add  trespass  to  trespass, 
for  the  purpose  of  getting  to  insulated  and  protected  property,  turn  in  your  dog, 
foF.ow  it  yourself,  and  if  one  or  the  other  be  hurt,  bring  an  action  against  t^ 
owner  for  the  damage  sustained.  The  argument,  I  say,  proceeds  to  this  extent; 
for  though  in  this  case  the  dog  was  *endea%*oured  to  be  restrained,  yet  r»roe 
the  doctrine  goes  to  the  general  illegality  of  fdacing  such  spikes  under  ^  **'^ 
any  circumstances;  nor  has  it  been  limited  by  the  distinction  between  voluntary 
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and  involantary  trespsM.  With  the  greatest  possible  respect  for  the  diflferent 
opinions  entertained,  to  this  I  cannot  agree. 

I  have  likewise  attended  to  the  argument,  but  in  vain,  to  learn  where,  in  cases 
of  this  description,  the  doctrine  is  to  stop.  Is  it  meant  to  be  laid  down,  that  no 
trap  may  be  placed  for  the  destruction  of  vermin  of  anjr  description?  for  in 
every  snch  trap,  a  dog  may  be  maimed,  if  not  killed ;  and  if  so,  how  does  such 
a  case  differ  from  the  present?  If  the  owner  may  bring  an  action  for  one  sort 
of  injury,  the  consequence  of  trespass  on  bis  part,  why  not  for  another  ?  if  for 
killing  by  a  dog-spear,  why  not  ibr  maiming  with  a  trap?  The  cases  differ,  not 
in  kind,  but  m  degree,  and,  on  the  ground  taken  in  the  argument,  1  do  not  see 
why  every  trap,  for  whatever  purpose  set,  by  which  a  dog  may  be  killed  or 
maimed,  will  not  subject  the  owner  of  the  land  to  an  action ;  and  traps  are 
equally  set  against  vermin,  for  the  preservation  of  game,  as  appears,  indeed,  from 
the  facts  found  by  the  present  verdict. 

Finding,  then,  no  case  in  which  any  such  action  has  ever  been  brought,  nor 
any  instance  of  an  indictment  for  a  nuisance,  which  this  would  be,  if  the  argu« 
ment  for  the  plaintiff  be  well  founded  in  its  extent,  nor  any  precedent  of  such 
an  indictment  in  any  book,  though  the  practice,  in  various  forms,  is  of  extensive 
prevalence ;  thinking,  too,  that  every  analogy  resorted  to  has  failed,  and  that  all 
principle  is  the  other  way,  I  am  of  opinion,  on  the  general  ground,  that  this 
action  cannot  be  maintained,  and  I  have  been  anxious  to  deliver  my  sentiments 
fully  on  this  point,  that  I  may  not  be  thought  to  have  declined  it  ;^  though  I  think, 
*5261  *^  ^^^  *same  time,  there  is  a  narrower  ground  which  would  be  of  itself 
J   sufficient  in  favour  of  the  defendant. 

It  is  found  by  the  special  verdict  that  these  spears  were  placed  for  the  destnio 
tion  of  foxes,  as  well  as  dogs ;  the  purpose,  in  both  cases,  being  the  preservation 
of  hares.  I  have  not  heard  it  argued,  that  to  destroy  a  fox  is  illegal,  or  that  the 
argument  of  not  shooting  the  dog,  unless  to  preserve  the  hare,  will  apply  to  thp 
case  of  a  fox.  A  fox  may  be  undoubtedly  destroyed.  In  hares,  every  owner 
of  land  has  a  qualified  property  for  the  time  being,  in  respect  of  their  being  on 
bis  land.  In  this  all  the  cases  agree.  To  preserve  it  by  lawful  means  is  a  law- 
ful purpose.  Suppose,  therefore,  the  special  verdict  had  found  that  the  spears 
bad  been  placed  for  the  destruction  of  foxes  only,  in  order  to  save  hares ;  would 
this  become  unlawful,  because,  by  possibility,  and  against  the  original  intent, 
Che  death  of  a  dog  had  been  induced?  or  is  it  to  depend  upon  intent?  If  so,  a 
man  has  only  to  place  %uch  instruments  and  give  no  notice,  and  there  will  be  no 
proof  of  intent;  but  it  seems  strange  to  say,  that  by  giving  notice  he  places 
himself  in  a  worse  situation,  and  this,  though  done  by  him  in  order  to  place 
ethers  in  a  better,  that  is,  in  order  to  save  their  dogs,  as  a  means,  it  is  true,  to 
save  his  own  game.  I  have  a  right  to  kill  a  fox,  and  I  intend  to  protect  my 
game  on  my  land  by  so  doing;  but  because  your  dog  may  be  killed,  if  found 
where  he  ought  not  to  be,  is  my  right  therefore  to  cease?  This  seems  to  me 
extraordinary  doctrine.  Generally  speaking,  the  party  may  justify  by  referring 
his  act  to  any  lawful  cause,  as  in  the  case  of  Crouftker  v.  Ramsbottom  and  Others, 
7  Term  Rep.  654,  in  which  it  was  held,  and  on  the  authority  of  many  former 
cases,  that  in  trespass  for  breaking  and  entering  the  defendant's  close,  and  taking 
«-n7-|  bis  *goods,  the  defendant  may  justify  under  a  sufficient  legal  process,  if 
-*  he  had  it  in  fact  at  the  time,  although  he  declared  that  he  entered  for 
another  cause ;  and  a  case  was  cited  by  Imwrence,  J.,  m  which  Holt,  C.  J., 
said,  suppose  one  has  a  legal  and  an  illegal  warrant,  and  arrests  by  virtue  of  the 
illegal  warrant,  yet  he  may  justify  by  virtue  of  the  legal  one,  for  it  is  not  what 
he  declares,  but  the'  authority  he  has.  In  this  case,  the  verdict  finds  that  the 
spears  were  placed  to  kill  foxes  as  well  as  dogs,  which,  taking  it  to  be  a  lawful 
purpose,  IS  one  to  which  the  original  act,  that  is,  placing  the  spears,  may  be 
referred.  Being  legal  in  one  respect,  can  it  become  illegal  by  that  which  has 
been  called  in  some  case  the  turning  up  of  the  event?  or,  upon  the  doctrine  of 
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U>iaf  l»lE«n  to  inleod  tlwt  vbioh  i»  a  (nobthle  QMiBeqaeii6e»  is  a  pmSkkt  ooo- 
sequence  to  be  inferred  or  intended  in  opposition  to  the  primary  and  inmiedtata 
imenl,  simIi  intent  being  to  afert  the  very  consequence,  as  to  which  the  particii- 
lar  intent  is  in(ened  f  Ksery  man  is  liable  for  the  eonsequetices  of  an  act  illegal 
ID  itaell^  but  fiEHT  the  consequences  of  a  legsl  act,  such  as  placing  spean  for  one 
purpose  miist  be  admitted  to  be,  because  a  consequence  follows,  which,  if  it  had 
been  the  aingte  end  and  object,  (it  may  be  taken,  for  the  parpoae  of  the  argo* 
ment  in  this  stage  of  it,)  would  have  made  the  act  illegal,  that  undm  such  cir« 
cumstanaes  an  aotipn  will  lie,  is  that  for  which  i  cannot  feel  any  principle,  or 
discover  any  authority.  At  any  rate,  these  are  anomalies  which  greatly  increase 
the  difficulty,  even  on  the  former  view  of  the  subject,  and  add  to  my  embarrass- 
ment in  deciding  for  the  plaintiff. 

The  aigument  of  ineonvenieuce  has  been  sUghtly  touahed.  It  is  of  foir  ap* 
plication  in  a  new  and  doubtful  case;  and  consequences  have  been  predicted 
of  injury  to  the  pehlie  and  individuals  from  a  decbion  in  ftvour  of  the  defend- 
ant Having  alrmdy  delivered  my  opinion  *too  much  at  length  on  the  r#^28 
case  at  large,  I  will  only  say,  I  feel  no  such  alarm  myself.  The  past  is,  '- 
in  this  respect,  the  best  security  for  the  future.  Practices  of  this  kind,  varkma 
in  their  form»  but  similar  in  their  object,  have,  with  notice  to  the  public,  long 
and  extensively  prevailed.  Yet  this  is  the  first  instauce  of  an  action  having  been 
brought.  On  the  whole,  I  am  of  opinion  tlat  judgment  ought  to  be  for  the 
defendant 

Gisas,  C.  J.  I  have  reflected  on  this  question  repei|tedly,  and  the  respect  due 
to  my  two  learned  brothers  who  first  dehveved  their  opinions,  w^ld  incline  me 
strongly  to  concur  with  them ;  but  afler  the  fullest  consideration,  I  feel  myself 
obliged  to  say,  that  I  think  this  action  cannot  be  maintained.  No  authority  has 
been  cited  in  support  of  it,  no  instance  produced  in  which  such  an  action  has 
before  been  brought,  nor  have  I  heard  any  legal  principle  staled  en  which  I 
think  it  can  rest ;  and  considering  the  case  upon  the  general  prinoiplea  of  law, 
I  conceive,  that  as  far,  at  least,  as  civil  rights  are  concerned,  eveiy  nan  may 
guard  his  own  land  by  any  means  he  pleases,  provided  he  does  not  thereby  invade 
or  interfere  with  the  legal  rights  of  others.  One  mode  of  guard  is  the  setting 
up  such  defences  as  will  render  it  dangerous  for  the  animals  of  others  to  pass 
over  our  land,  and  if,  after  this,  they  endeavour  to  pass  without  right,  it  ia  at  the 
peril  of  their  masters,  who  do  not  keep  them  within  their  own  iKHinds.  What 
the  defendant  has  done,  was  on  his  own  land,  and  could  not  molest  any  other 
man  in  the  exercise  of  any  legal  right  I  cannot  think  that  he  was  bound  to 
consider  the  degree  of  mischief  which  those  guards,  so  set  up  on  his  own  land^ 
might  occasion,  either  to  beasts  or  dogs  that  wrongfully  encroached  upon  him. 
The  wrong  is  with  those,  whose  dogs  are  permitted  to  wander  into  ttie  defend- 
ant's land,  and  if  ^ey  suffer  by  *such  means  as  the  defendant  has  used  rveog 
for  excluding  or  slopping  all  such  aggressors,  the  fault  is  their  own.  The  ^  ^ 
defendant's  act  in  laying  the  dog-spears,  was  harmless,  until  the  plaintiff's  dog 
wrongfully  intruded  upon  him.  The  hurt  which  he  received,  is,  therefore,  to 
be  referred  to  his  own  wrongful  intrusion,  which  waa  the  immediate  cause  of  it 
If  the  dog  had  no  right  to  be  there,  as  he  certainly  had  not,  his  owner  cannot 
complain  that  he  was  injured  by  the  defences  set  up  against  all  d^js  in  general. 
If  the  dog  had  a  right  to  be  there,  then  I  admit  that  this  action  is  maintainable ; 
but,  for  the  reasons  which  I  have  before  given,  and  aome  which  I  shall  hare 
occasion  to  add  in  observing  on  one  of  the  plaintiff's  arguments,  I  conceive  it 
to  be  clear  that  he  had  not  I  have  put  Uiis  case  altogether  upon  the  righta  of 
the  defenqam  on  his  own  land,  without  considering  uo^er  what  ciicumstaocea  a 
man  may  acquire  a  title  to  game  which  he  kills;  beaause,  if  he  has  not  a  legal 
right  to  enter  my  land  in  pursuit  of  the  s^roe,  as  in  this  case  he  ceitaialy  had 
not,  such  considerations  do  not  touch  the  present  question.  I  know  it  i(i  a  ruk 
of  law,  that  I  must  occupy  my  own  so  as  to  do  no  harm  to  others;  hut  it  ia 
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Uieir  ]e|il  lif  btt  oqIjTi  th«l  I  am  booiid  n^  to  diaturk  Sut^eol  to  this  qtt«lifr> 
Mtion,  I  may  occupy  or  uae  my  own  w  I  plewte.  It  is  the  rightft  of  othen,  and 
not  their  aecurity  againat  the  conaeq/aeooea  of  wnrnga,  that  I  aaa  hound  IP 
regard.  Numberleaa  iaaunoea  might  be  atated,  not  in  aubauoce  diatinguiahehle 
from  the  preaenty  ia  which  men  have  uuiformly  acted  upon  thia  priocipie,  with- 
CAit  objecLioo  or  queation.  I  believe  it  never  waa  doubled,  that  the  owner  of  a 
aeveral  fiahery,  with  the  aoii,  might  place  hooka  in  the  bed  of  the  stream  to 
destroy  the  neta  of  peraona  endeavouring  unlawiblly  to  fiah  ia  it,  w  that  the 
occupiev  of  a  field  may  fix  buahea  thereon,  as  a  guard  against  thoae  who  shall 
mggM   Uttempty  without  hia  *leav%  to  draw  neta  over  it  for  game.    The  inn 

-1  mediate  object  in  both  iheae  casea,  is  not  to  destroy  the  nets,  but  to 
prevent  all  peraona  from  invading  their  neighbour'a  property,  by  the  danger  of 
destruction  to  their  own.  If  they  do  invade  it»  the  n^Ui  will  aa  certainly  be 
destroyed  there,  as  the  dog  ia  here,  and  in  both  caaea  the  cooaequeoces  muat 
equally  rest  with  the  owner.  In  point  of  strict  right,  there  ia  no  distinction 
between  a  dog  and  a  net;  both  are  pevaonal  property,  and  secured  to  the  owner 
by  the  same  rulea  of  law.  We  naturally  lament  in  all  caaea  where  an  ionocent 
animal  aui&ra;  but  let  it  be  remembered,  that  it  ia  the  voluotaiy  act  of  hia 
maater  which  ezposea  him  to  this  danger;  and  in  the  preaent  caae,  I  may  add, 
after  caution  given  to  avoid  it  It  ahould  alao  be  obaerved,  that  the  verdict  atatea 
these  dog^peara  to  have  been  planted  for  the  deaaruction  of  foxea  aa  well  aa 
dogs,  and  they  are  calculated  equally  for  the  destruction  of  both  in  their  passage 
through  the  land.  Now  it  certainly  waa  one  of  defendant's  rights,  to  destroy 
foxes  on  hia  own  land,  by  this,  or  any  other  instrument  of  annoyance,  and  it 
does  seem  most  extraordinary,  to  aay,  that  he  ahall  be  reatrained  in  his  right  of 
destroying  foxes  by  this  sort  of  inatiruraent,  lest  doga,  which  may  come  wron|^ 
fully  on  ^  land»  should  suffer  by  the  aame  means.  If  it  ia  true,  aa  the  plaintiff 
must  coBtondp  that  it  waa  unlawful  in  me  to  set  up  these  defences  on  my  land, 
lest  his  dogs,  pursuing  game  that  way,  should  suffer  by  them,  it  fi>Uow8  that  he 
muat  have  a  right  to  eater  and  remove  them ;  for  then  they  are  an  abateable 
nuisance.  In  other  words,  he  may  himself  justify  a  treapaas  on  my  land,  to 
secure  a  safe  paasage  for  hia  dogs  in  their  subsequent  aggreviona  thereon.  1 
cannot  perauade  myaelf  that  thia  ia  the  law.  I  come  next  to  the  authority  of 
decided  cases.  The  only  one  which  touches  the  preaent  question,  ia  that  of 
*53ll   ^^^'  ^'  Tapkawif  which,  in  my  *opinion,  is  strong  againet  the  plaintiff; 

J  but,  before  I  observe  upon  it,  I  will  sute  shortly  in  what  caaea  an  action 
of  thia  nature  ia  confeasedly  aupporuUe,  and  upon  what  ground  alone  it  can 
stand.  If  I  divert  a  watercourae  from  my  neighbour'a  land,  or  corrupt  it  in  its 
passage  through  mine,  or  erect  a  new  budding  which  obstructs  the  lights  of  hia 
dwelling-houae,  I  am  liable,  aa  has  been  truly  aaid,  to  an  action  at  hia  suit ; 
because  he  had  a  right  to  the  wateieoune  and  to  the  lights,  tmd  I  have  disturbed 
him  in  the  enjoyment  of  those  rights ;  but  let  roe  suppose  the  watercourse  doea 
not  flow  out  of  my  Isnd  into  hia,  but  goea  off  another  way ;  and  that  after  I  have 
rendered  the  water  unwboleaoaie,  hia  cattle  eacape  into  my  land,  without  right, 
and  suffer  by  drinking  the  corrupted  wator  there.  There  ia  no  pretence  for 
saying  that  hie  can  maintain  an  action  against  me;  because  he  had  no  right  in 
the  water,  nor  had  hia  caide  any  right  to  come  upon  my  land  where  they  drank 
it;  and  the  hurt  which  they  auflered  ia  referable  solely  {o  their  own  wrongful 
aggression.  So  it  is  here;  if  the  dog  had  a  right  to  enter  the  defendant's  land, 
the  action  would  have  been  maintainable ;  but  as  he  entered  without  right,  the 
consequences  lesl  with  himael£  If  I  dig  a  pit,  of  fix  inatrumenta  of  annoyance 
upon  my  lettd  over  which  anether  baa  a  right  of  common,  or  a  right  of  way,  or 
any  other  right,  and  hia  calliei,  in  the  exerciae  of  thoae  righu,  are  thereby 
destroyed  or  damaified,  he  may  unqueataonably  maiateiu  an  action  against  am 
for  the  injury  which  he  auffenu  But  why  ?  becauae  in  thoae  caaea  hia  cattle  had 
a  right  to  be  where  they  were  and  receded  damage  from  my  wrongful  obetruo' 
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tion  to  tbe  exercise  of  that  right  Their  right  to  be  there  is  the  gisl  of  the 
action ;  and  in  no  instance  has  such  an  action  been  sapported,  where  the  cattle 
had  no  right  to  be  in  the  place  in  which  they  receired  the  ^famage,  nnless  tht 
defendant  *had  used  some  nndoe  means  to  entice  them  thither,  as  in  r«e«2 
Townsend  v.  fFaiken,  9  East,  277,  which  stands  upon  a  distinct  ground:  *- 
See  1  Ra  Abr.  88,  where  the  cases  in  which  such  action  Jies  are  collected 
together.  Here  the  dog  had  no  right  to  be  where  he  was,  and  the  defendant 
had  a  right  to  obstruct  him ;  and,  consequently,  there  is  no  pretence  for  support* 
ing  this  case  from  analogy  to  any  of  those  to  which  I  have  alluded.  The  caae 
of  BUtke  V.  TapkoMy  which  I  mentioned  before,  was  an  action  upon  the  case. 
brought  against  the  defendant,  for  digging  pits  on  a  eomroon,  wherd>y  the 
plaintifTs  mare,  straying  thereon,  fell  into  one  of  them,  and  died.  There  was 
a  verdict  for  the  defendant,  and  the  plaintiff^  to  save  bis  costs,  moved  in  arrest 
of  judgment,  that  the  action  could  not  be  supported,  because  it  did  not  appear 
that  the  plaintiff's  mare  had  any  right  to  be  on  the  common,  and  of  that  opinion 
was  the  whole  court,  and  it  was  adjudged  that  the  bill  should  abate.  An  autho- 
rity more  directly  in  point  against  the  plaintiff  in  the  principle  upon  which  it 
was  decided,  can  hardly  be  stated.  The  defendant  was  there  held  not  to  be 
answerable  for  the  damage  done  to  the  plaintifTs  mare,  because  the  mare  had 
no  right  to  be  on  the  land  where  the  pit,  into  which  she  fell,  was  dug;  and,  by 
the  same  rule,  the  present  defendant  is  not  answerable  for  the  damage  dcme  to 
the  plaintiff^s  dog,  because  the  dog  had  no  right  to  be  where  the  dog-spear  by 
which  he  suffered  was  planted.  Since  I  heanl  my  brother  Dallas's  statement 
of  the  case  put  by  Lord  Kenton  in  Brock  v.  Copeiand,  I  have  thought  that  that 
was  also  a  strong  authority  against  the  plaintiff.  The  defendant  in  that  case 
kept  a  mischievous  bull  in  a  close  of  his  own,  and  the  plaintiff,  crossing  this 
close,  was  gored  by  the  bull.  It  was  further  proved  that  the  defendant  r,g.y 
*had  acquiesced  in  the  use  of  a  way  over  his  close,  and  that  the  plaintiff  ^ 
was  passing  along  such  permitted  way.  Upon  this  ground,  Lord  Kbnton,  and 
afterward  the  Court  of  King's  Bench,  held  that  the  action  was  mainUinable; 
because  the  defendant  had  held  out  to  the  plaintiff  and  the  rest  of  the  public, 
that  they  had  a  right  of  passage  through  his  close,  and  having  encouraged 
them  to  exercise  the  right,  he  must  not  annoy  them  in  the  act  of  using  it 
But  for  this,  it  was  admitted,  that  the  action  could  not  be  maintained :  because, 
though  the  defendant's  bull  was  mischievous,  the  plaintiff  would  have  had  no 
right  to  enter  the  close  in  which  he  was  kept,  and  consequently  would  have  had 
no  just  cause  to  complain  of  the  hurt  he  received  there.  If  the  plaintiff's  dog 
had  escaped  into  the  close,  and  been  gored  by  the  bull,  the  consequence  would 
have  been  the  same :  the  plaintiff  would  have  had  no  ground  of  complaint, 
because  his  dog  had  no  right  to  be  where  the  bull  was  kept;  and  so  it  is  here. 
And  the  true  test,  by  which  to  try  whether  such  an  action  as  the  present  be 
maintainable  or  not,  is,  to  ask,  whether  the  man  or  animal  that  suflcred,  had  or 
had  not  a  right  to  be  where  he  was  when  he  received  the  hurt  I  may  add  to 
this,  that  the  absence  of  all  authority  and  precedents  for  maintaining  such  an 
action,  furnishes  in  itself  the  strongest  argument  against  it 

Having  stated  the  grounds  upon  which  I  think  that  this  action  cannot  be 
maintained,  either  upon  principle,  or  authority,  I  shall  proceed  to  examine  the 
reasoning  by  which  the*  plaintiff  has  endeavoui^  to  support  it,  confining  myself 
to  the  arguments  used  at  the  bar,  upon  which  alone  I  think  myadf  at  liberty  to 
observe 

First,  it  has  been  argued,  that  the  plaintiff  having  started  thb  hare  on  ground 
over  which  he  was  permitted  to  sport,  had  a  legal  right  to  follow  it,  by  himself 
and  his  dogs,  over  the  land  of  the  defendant,  and  •would  not  himself  have  r^coi 
been  a  trespasser  in  so  doing.  If  this  position  were  law,  the  present  »• 
action  might  certainly  be  supported  upon  the  principles  which  I  have  befora 
•Ut$t^  because  the  plaintiff's  dog  wotdd  then  have  a  right  to  be  where  he  was, 
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and  the  defendant  would  have  had  no  right  to  obstruct  him.  But  the  law  is 
clearly  otherwise:  the  plaintiff  would  in  such  case  be  clearly  a  trespasser  him- 
self, (see  SutUm  v.  Moody,  1  Ld.  Raym.  251,)  and  his  dog  was  at  all  events 
wrongfully  upon  the  defendant's  land,  whether  the  master  was  answerable  in 
trespass  lor  the  act  of  his  dog,  or  not 

Secondly,  It  has  also  been  said,  that  because  I  could  not  justify  killing  or 
maiming  dogs,  which  were  found  wandering  over  my  land  without  right,  there- 
fore I  cannot  justify  the  setting  up  a  defence  which  is  likely  to  produce  the 
same  effect.  But  the  two  cases  are  widely  different.  In  the  one  I  make  an 
immediate  and  direct  attack  on  the  animals,  with  no  object  in  view  but  their 
destruction,  which  I  have  no  right  to  effect,  if  they  can  be  removed  from  my 
land  by  less  violent  means;  in  the  other,  I  merely  set  up  a  guard  against  all 
wrongnioers  generally;  the  primary  object  of  this  guard  was  protection  to  my 
own  property,  not  mischief  to  theirs.  The  mischief  produced  was  incidental, 
and  arose  entirely  from  their  transgressing  the  bounds  within  which  they  ought 
to  have  been  confined.  To  make  any  thing  of  this  argument,  and  to  found  any 
certain  rule  upon  it,  it  must  be  carried  to  the  extent  of  proving  that  we  can  set 
up  no  defence  for  the  protection  of  our  houses  or  land,  which  is  likely  to  produce 
more  injury  to  aggressors,  than  we  could  legally  inflict  upon  them,  if  caught  in 
the  act  of  aggression;  for  otherwise  we  shall  be  left  without  any  rule  at  all. 
mMtzi  ^u^  ^^^^  ^  proposition  can  never  be  supported.  Almost  *every  defence 
•I  which  we  set  up  is  of  this  description.  A  spiked  gate  to  a  field,  or 
broken  glass  on  a  garden  wall,  will  inflict  wounds  on  men  or  animals  who 
endeavour  to  iMeak  over  them,  which,  if  the  owner  of  a  field  or  garden  found 
them  therein,  he  would  not  be  justifi^  in  inflicting;  yet  it  never  was  doubted, 
that  such  defences  might  lawfully  be  set  up  by  every  man  in  his  own  land, 
because  general  prevention,  and  not  particular  mischief,  was  his  primary 
object 

Thirdly,  Another  ground  taken  in  support  of  this  action,  was,  that  the  owner 
of  a  dog  is  not  answerable  in  trespass  for  aggressions  committed  by  it  against 
his  will  upon  the  land  of  others.  Be  it  so;  but  this,  as  I  have  before  observed, 
furnishes  no  argument  against  the  land-owner's  right  to  set  up  such  guards  as  be 
pleases  upon  his  own  land,  against  sucii  aggressors.  If  I  have  no  remedy 
against  the  owners  of  dogs  that  wrongfully  break  in  upon  my  property,  it  is 
•urely  the  more  reasonable  that  I  should  be  permitted  to  use  effectual  means 
for  stopping  them. 

Fourthly,  The  want  of  a  sufficient  fence  to  keep  dogs  out  of  the  defendant's 
wood,  has  been  urged  against  him,  but  this,  as  it  regards  thejpresent  case,  is„I 
think,  the  fault  of  the  plaintifl^  and  not  of  the  defendant  llie  defendant  and 
Mr.  Townsend  have  land  adjoining  to  each  other,  not  separated  by  any  sufficient 
fence.  Neitlier  of  them  is  bound  to  erect  such  a  fence;  but  either  of  them  mi^ 
do  it;  and  if  Mr.  Townsend  chooses  to  sport  upon  his  own  land,  with  a  dog  too 
ungovernable  to  be  prevented  from  wandering  into  the  defendant's,  where  he 
haa  no  right  to  go,  it  is  his  business  to  set  up  a  sufficient  fence  to  prevent  this, 
or  he  roust  take  the  consequence.  I  put  this  as  the  case  of  Mr.  Townsend 
himself,  because  it  is  impossible  that  the  plaintiff,  who  acted  only  under  hie 
license,  can  be  in  a  better  situation  than  he  would  himself  have  stood  in. 
*5361  ^Fif^bly,  It  has  been  likewise  urged  in  illustration  of  the  doctrine  con- 
^  tended  for  by  the  plaintiff,  that  he  who  plants  an  instrument  for  destruo* 
tion  within  the  limits  of  his  own  ground,  to  deter  trespassers  from  entering  upon 
it,  is  criminally  answerable  for  all  the  consequences  that  may  ensue  therefrom, 
and  from  hence  it  has  been  argued,  that  he  must  be  civilly  answerable  for  all 
damage  occasioned  thereby.  I  am  by  no  means  prepared  to  adopt  this  as  a  posi- 
tion which  cannot  be  controverted,  nor  do  I  think,  that,  if  established,  it  would 
necessarily  lead  to  the  conclusion  which  the  plaintiff  would  draw  from  it;  but  at 
all  events,  it  preeents  a  very  different  question  from  the  present,  and  may  turn 
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upon  very  different  considerations.  Il  is  enough  to  say  at  present,  that  this 
point  has  never  been  decided,  and  that  the  case  now  before  us  does  not  call  for 
any  decision  upon  it 

These  are  the  arguments  which  have  been  produced  in  fevour  of  the  plaio- 
tifTs  action,  and  as  they  have  failed  in  convincing  ine  that  it  is  supportable,  I 
think,  for  the  reasons  which  I  before  stated,  that  there  must  be  judgment  for  the 
defendant;  but  as  the  court  is  equally  divided,  regularly  no  judgment  can  be 
given.  If,  however,  the  plaintiff  thinks  fit  to  avail  himself  of  the  suggesttoo  of 
my  brother  Burrouoh,  judgment  may  be  entered  for  the  defendant,  in  order 
that  the  plaintiff,  if  he  should  be  so  disposed,  may  carry  the  matter  further;  if 
he  shall  not  be  disposed  so  to  do,  no  judgment  at  all  is  to  be  entered.(a) 

(a)  rin  the  cue  of  Hoit  r.  Wiiket,  3  B&ra.  &  Aid.  304,  the  Court  of  King's  Bench  onanimoosly 
held  tk&t  &  trespauer,  having  knowledge  that  there  ajre  apring-guns  in  a  wood,  though  he  naj 
'be  ignorant  of  tne  particular  spots  where  they  are  placed,  cannot  maintain  an  notion  for  an  in- 
junr  receired  in  consequence  of  his  accidental  I  j  treading  on  the  latent  wire  communicating 
^with  the  gon,  and  thereby  letting  it  off.] 
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[1  Moore  853,  8.  C] 

A  threat  of  bringing  a  writ  of  error  for  delay,  uttered  six  months  before  the  writ  of  error  med 
out,  held  not  suflicient  to  entitle  the  plaintiff  below  to  execution  pending  the  writ  of  error. 

Vaughan,  Serjt.,  had  obtained  a  rule  nisi,  to  set  aside  the  writ  oi  fieri  facias 
which  had  issued  in  this  case,  for  irregularity,  with  costs,  upon  an  affidavit  that 
final  judgment  was  signed  on  the  14th  of  May,  and  that  a  writ  of  error  had 
been  previously  sued  out  and  allowed  on  the  2d  of  May,  and  that  the  allowance 
thereof  was  served  the  same  day  on  the  plaintifTs  attorney.  Best,  Serjt.,  showed 
cause,  upon  an  affidavit,  that  the  defendant,  in  November  last,  called  on  the 
plaintiff,  and  offered  to  pay  37/.  in  full  satisfaction  of  debt  and  costs,  which  being 
refused,  the  de'endant  told  the  plaintiff,  that  if  he  did  not  accept  the  terms  he 
then  proposed,  he  should  never  have  any  thing,  that  he  would  put  the  plaintiff 
to  all  the  expense  he  could,  and  at  last  would  bring  a  writ  of  error,  and  keep 
him  out  of  his  money  a  twelvemonth.  Best  referred  to  Spooner  v.  Garland^  2 
Maule  &  Selw.  474;  Hawkins  v.  Sauggs,  ibid.  476;  Tumell  v.  Dickinson^ 
Trin.  term,  1792. 

Vaugkan  supported  his  rule. 

GiBBS,  C.  J.  If  there  be  an  express  declaration  that  a  writ  of  error  be  brought 
for  delay,  on  affidavit  of  that  fact  the  writ  of  error  hath  ofien  been  superseded. 
But  in  all  the  cases  the  declaration  has  been  made  a(\er  judgment  has  been 
tsigiied,  and  just  when  the  writ  of  error  has  been  sued  out  In  Spooner  v.  Cror- 
ifandf  the  defendant's  attorney  proposed  to  give  a  cognovit ^  and  said,  "If  you  do 
not  accept  it,  I  must  bring  a  writ  of  error.  All  these  cases  are  more  direct  in 
the  proof  *that  error  is  brought  for  delay,  than  the  affidavit  in  the  present  r^eog 
case  is.  This  is  a  declaration  that  the  defendant  would  put  the  plaintiff  ^ 
to  all  the  expense  he  could,  and  keep  him  out  of  his  money  for  a  twelvemonth ; 
but  it  is  made  in  an  early  stage  of  the  proceedings;  and  I  think  it  is  not  so 
strong  and  distinct  as  in  those  cases :  the  rule  therefore  ought  to  be  made  abso- 
late,  but  without  costs. 
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PREBBLE  and  Others  o.  BOGHURST  and  Olhen. 

[1  Moora  a66, 8.  C] 

Bond  reeitiiig  a  marriage  intended,  and  the  wife's  present  and  eipectant  property,  and  that  in 
consideration  thereof,  and  of  loTe>  and  to  make  a  provision  for  the  wife  and  issue  of  the  mtr 
riage,  in  case  it  should  take  effect,  the  husband  had  agreed  to  pay  a  sum  to  tmstees,  and  also 
hid  agreed,  thst  if  at  any  time  during  his  natural  life  he  should  be  seised  of  any  hereditaments 
in  possession,  he  wonld  by  such  conveysnces  as  counsel  should  advise,  settle  the  same  on  the 
wire  and  issue  of  the  marhsge,  in  such  parts  and  proportions,  and  to  such  use  and  uses,  as 
riioukl  be  thought  requisite,  the  better  to  make  a  provision  for  her,  in  case  she  should  survive ; 
and  the  condition  was  for  payment  of  the  sum  to  trustees,  and  also,  that  if  the  obligor  should 
during  life  become  seised  of  hereditaments,  he  should  settle  the  same  upon  the  wife  and  issue 
of  the  marriage,  as  counsel  should  advise,  in  such  parts  and  proportions,  and  to  such  use  and 
uses,  as  ahouM  be  thought  requisite,  the  better  to  make  a  provision  for  her,  in  case  she  should 
survive  the  obligor.  The  boeband  had  issue,  survived  the  wife,  and  afterwards  acquired  lands, 
bat  made  no  settlement  thereof  on  the  issue.    Ikid  that  the  bond  was  not  forfeited. 

This  was  a  case  ordered  bj  the  Lord  Chancellor  to  be  made,  for  the  opiniou 
of  the  judffes  of  this  court  By  a  bond  dated  lOth  August,  1768,  John  Prebble, 
deceased,  became  bound  to  Hans  Sloane  and  John  Tilden  in  2000/.,  with  con- 
dition, which  recited  that  a  marriage  was  intended  between  the  obligor  and 
Mary  Townsendj  and  that  the  obligor  was  to  receive  on  the  marriage  with  her 
200/.,  and  that  she  being  likewise  possessed  of,  or  entitled  unto  a  very  consi- 
derable share,  or  moiety,  of  the  personal  estate  which  was  of  T.  Townsend  her 
late  £ither,  which,  immediately  after  the  decease  of  her  mother,  Mary  Townsend 
*S!iXS\   ^^^  elder,  would  come  to  her  the  daughter,  and  that  in  ^consideration 

•*  thereof,  and  of  the  love  which  the  obligor  bore  towards  her,  his  intended 
wife,  and  for  making  a  provision  for  her,  and  the  issue  of  the  intended  marriage, 
in  case  the  marriage  should  take  eflect,  the  obligor  had  agreed,  not  only  to  pay 
such  sums  of  money,  to  such  persons,  and  at  such  times  as  were  thereinatter 
expressed:  but  had  also  agreed,  that  if  at  any  time  during  his  natural  life,  he 
should  be  seised  of  any  messuage,  tenements,  lands,  and  hereditaments  in  pos- 
session, that  he  would  by  such  good  conveyances  in  the  law  as  counsel  should 
advise,  settle  the  same  upon  the  said  Mary  Townsend,  and  the  issue  of  the  mar- 
riage, in  such  parts  and  proportions,  and  to  such  use  and  uses,  as  should  be 
thought  requisite,  the  better  to  make  a  provision  for  her,  in  case  she.  should 
survive  the  obligor.  And  the  coiidilion  was,  that  if  the  marriage  should  take 
effect,  and  M.  Townsend  should  survive  the  obligor,  then  if  the  heirs,  executors, 
administrators,  or  assigns  of  the  obligor,  should  within  three  months  next  after 
his  decease  pay  to  the  obligees,  their  executors,  administiators,  and  assigns 
1000/.,  in  trust,  and  for  the  only  use  and  benefit  of  Mary  Townsend,  her  exe- 
cutors, administrators,  and  assigns,  to  be  by  her  and  them  peaceably  and  quietly 
held  and  enjoyed,  and  to  be  disposed  of  to  her  and  their  own  proper  use,  and 
uses  for  ever;  and  also  if  the  marriage  should  take  effect,  and  the  obligor  should 
survive  his  wife,  and  there  should  be  any  child  or  children  of  her  by  him 
begotten,  living  at  the  time  of  his  decease,  then  if  the  obligor's  heirs,  executors, 
administrators,  or  assigns,  paid  to  the  obligees,  their  executors,  6lc.  1000/.;  in 
trust,  nevertheless,  and  to  the  intent  to  pay  and  dispose  of  the  same  unto  and 
amongst  all  and  every  the  son  and  sons,  daughter  and  daughters  of  M.  Town- 
*'vl01    ^^^  ^^  ^^^  obligor,  in  equal  shares  and  proportions,  if  there  ^should  be 

J  more  than  one,  and  if  but  one,  then  wholly  to  that  one,  at  their  respec- 
tive age  or  ages  of  twenty-one  years,  and  in  the  meantime  to  apply  the  interest 
arising  from  that  sum  for  the  sole  use  and  benefit  of  such  son  and  sons,  daughter 
and  daughters,  equally,  if  more  than  one,  and  if  but  one,  then  wholly  to  the 
use  and  behoof  of  that  one;  and  further,  if  the  marriage  should  take  effect,  and 
the  obligor  should  at  any  time  during  his  natural  life  become  seised  of  any 
messuage,  tenements,  lands,  and  hereditaments  in  possession,  and 'should  settle 
the  same  upon  M.  Townsend,  and  the  issue  of  the  marriage,  by  such  good  con- 
veyances in  the  law  as  counsel  should  advise,  in  such  parts  and  proportions,  and 
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*o  such  use  and  ases,  as  should  be  thought  requisite,  the  better  to  make  a  pio- 
▼ision  for  her,  in  case  she  should  sunive  the  obligor,  then  the  bond  to  be  void. 
The  marriage  was  solemnized,  and  the  plaintifls  were  the  issue  thereof,  who  are 
all  now  living,  and  of  full  age.  Mary  Prebble,  formerly  M.  Townsend,  died  in 
1775,  and  the  obligor  did  not  become  seised  of  any  messuage,  tenements, 
lands,  and  hereditaments,  in  possession,  during  the  continuance  of  his  marriage 
with  her.  Af\er  her  death,  the  obligor,  in  1782,  married  the  defendant  Ann 
Prebble,  and  had  issue  several  children  of  the  second  marriage,  who  were,  now 
living,  and  afler  the  second  marriage,  and  not  before,  he  became  seised  of  an 
estate  called  Black  Acre,  in  possession.  The  question,  therefore,  ibr  the  opinion 
of  this  court  was,  whether,  according  to  the  intent  of  the  condition  of  the  bond, 
the  obligor  would  commit  a  breach  of  such  condition,  if  he  did  not  make  a  set- 
tlement of  Black  Acre  upon  the  issue  of  the  first  marriage. 

*Be5f,  Serjt.,  for  the  plaintifls,  contended  that  the  manifested  intent  i«^| 
of  the  instrument  was  to  make  provision  not  merely  for  the  wife,  but  ^ 
also  for  the  children  of  the  first  marriage :  a  settlement  intended  to  provide  for 
the  wife,  and  not  for  the  children,  was  never  yet  seen.  The  instrument  roast 
be  taken  most  strongly  against  the  obligor ;  and  if  ever  any  estate  came  to  him 
in  his  life,  he  was  bound  to  seule  it  on  his  children.  Hie  words  are,  *Mhe  better 
to  make  provision  for  the  said  Mary,  in  case  she  should  survive  the  obligor ;" 
these  are  the  only  words  showing  an  intent  that  the  provision  should  be  restricted 
to  the  wife.  These  words  do  not  make  it  a  condition  precedent  to  the  making 
of  any  settlement,  that  the  wife  should  outlive  the  husband  before  any  property 
should  be  purchased,  but  they  only  regulate  what  shall  be  the  limitations  of  the 
property,  to  take  eflect  in  that  event.  The  bond  recites  an  intent  to  make  pro* 
vision  not  only  for  the  wife,  but  for  the  issue  of  the  marriage,  and  an  agreement 
to  settle  his  afler-purchased  estates  upon  the  wife  and  the  issue  of  the  marriage, 
in  such  parts  and  .proportions  (and  though  the  expression  is  obscure,  yet  it  is 
material)  as  should  be  thought  requisite,  the  better  to  make  a  provision  for  her 
the  said  Mary  Townsend.  The  meaning  is,  that  a  part  shall  be  settled  for 
making  a  provision  for  her,  on  her  husband's  decease ;  the  residue  shall  be  set- 
tled on  her  issue.  If  all  had  been  destined  for  the  wife,  there  would  have  been 
no  need  of  dividing  thi:i  property  into  parts  and  proportions,  nor  any  need  of  a 
plurality  of  uses :  one  use,  declared  for  her,  would  have  sufficed.  Therefore  a 
part  oniy  is  to  be  seided  on  her,  and  the  use  thereof  is  to  be  declared  for  her ; 
the  residue  is  to  be  settled  upon  the  children,  and  the  uses  thereof  a««  to  be 
declared  for  them.  If  the  words  '*  the  better  to  make  a  provision  for  her"  are  to 
over-ride  the  whole  instrument,  then  all  the  words,  "  shares  and  ♦pro-  r»cAc^ 
portions,"  and  the  repeated  mention  of  the  ''  issue,"  must  he  struck  out,  ^  "* 
as  having  no  meaning  or  effect.  The  proposed  construction  gives  effect  to  every 
part  of  the  deed.  Other  parts  of  the  bond  aid  this  construction.  If  the  wife 
survives  the  husband,  the  1000/.  is  to  be  at  the  wife's  disposal ;  the  parties  think- 
ing it  better  that  she  should  have  an  absolute  power,  and  should  divide  among 
the  children  as  she  would ;  but  if  she  dies,  living  her  husband,  it  is  to  be  paid 
to  the  trustees  for  the  children. 

Bhsset,  Serjt.,  for  the  children  of  the  second  marriage,  called  the  attention 
of  the  court,  first,  to  the  situation  of  the  parties ;  next,  to  the  nature  of  the  in- 
strument; and  lastly,  to  the  terms  in  which  it  was  drawn  up.  The  parties  were 
about  to  enter  into  a  marriage  settlement  It  is  not  only  improbable,  but  even 
inconceivable,  that  a  husband  should  agree  to  tie  up,  not  only  all  that  he  then 
had,  and  all  that  should  descend  or  accrue  to  him  during  coverture,  but  all  that 
should  come  to  him  afler  his  marriage  with  a  second  wife,  and  all  that  he  might 
purchase  after  his  first  wife's  decease.  A  bond,  if  it  contains  terms  for  the  ad- 
vantage of  the  obligor,  is  to  be  construed  most  beneficially  for  him,  and  not 
adversely.  It  is  said,  the  penalty  of  this  bond  is  2000/.,  the  double  of  lOOCML, 
which  is  to  be  settled  on  the  wife  if  she  survives,  and  on  her  issue  if  the  hua- 
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band  survives.  No  doubt  it  was  the  intent  of  the  parties  to  provide  for  the  issue 
of  the  marriage :  the  only  question  is,  out  of  what  fund  were  they  to  be  pro- 
vided for,  whether  out  of  all  the  property  that  should  descend  to  the  husband 
during  his  life,  to  the  disherison  of  all  his  future  issue,  or  only  all  that  should 
descend  to  him  during  that  marriage.  The  property  which  this  lady  brought 
was  extremely  small,  only  200/.  The  bond  further  recites,  that  the  wife 
*5431  *^^^'^  ^  entitled  to  a  considerable  share  of  the  personal  prc^erty  of 
^  her  fiither,  which  would  come  to  her  after  her  mother's  decease.  This 
money  would  become  beneficial  to  the  husband  only  in  case  of  its  falling  into 
possession  during  the  coverture.  For  though  it  probably  was  a  vested  interest 
in  the  wife,  yet  nevertheless,  unless  it  fell  into  possession  during  the  coverture, 
the  husband  could  not  dispose  of  it.  On  the  face  of  the  case  it  is  to  be  intended, 
that  this  interest  could  not  be  disposed  of  by  the  husband,  unless  it  vested  in 
the  wife  in  possession,  during  the  coverture,  and  so  far  as  that  expected  pro- 
perty extends,  the  argument  of  reciprocity  arises.  A  circumstance  in  favour 
of  the  defendants,  is  the  provision  respecting  the  1000/.,  that  if  the  husband 
survives,  it  shall  be  settled  on  the  issue ;  if  the  wife,  then  on  her  only.  This 
shows  that  the  intended  provision  for  the  issue  is  satisfied  without  settling  pro- 
perty acquired  after  the  wife's  decease.  Though  the  plaintiffs  are  correct  in 
contending  that  Mary  Townsend  is  the  principal  object  of  this  provision,  yet  it 
is  an  unwarranted  assumption  to  say,  that  she  can  have  any  benefit  fi^m  such 
property  as  shall  fall  to  him  after  her  decease.  The  contingency  of  tlie  husband 
surviving  the  wife,  and  the  contingency  of  the  wife  surviving  the  husband,  are 
both  distinctly  mentioned  in  the  limitations  of  the  1000/.  They  also  are  both 
mentioned  with  equal  distinctness  as  to  the  future  acquired  estates,  by  the  words, 
"  the  better  to  make  a  provision  for  her,  in  case  she  should  survive  the  obligor." 
It  is  not  contended  that  if  Mary  Townsend  had  lived,  the  settlement  6f  the 
husband's  future  property  should  be  confined  to  her,  and  not  have  extended  to 
her  issue.  The  words  *<  during  his  natural  life"  show  that  no  lands  were  to  be 
settled  to  these  purposes,  but  such  as  should  descend  during  the  joint  lives  of 
the  obligor  and  his  wife,  and  could  be  settled  at  once  upon  both  objects,  the 
*5441  ^^^^  ^^^  ^^^  children.  That  becoming  *  impossible  by  the  act  of  God, 
•^  the  bond  is  discharged.  The  doctrine  of  a  performance  cy  pres  is  un- 
known in  a  court  of  law. 

Best  in  reply.  The  provision  in  question  only  applies  to  one  part  of  the 
husband's  property,  namely,  bis  real,  not  his  personal  estate.  He  therefore  aftei 
the  marriage  had  a  power  of  preventing  more  property  from  being  settled  than 
he  thought  reasonable,  by  abstaining  from  purchasing  it.  The  probability  is 
less,  that  he  should  leave  the  issue  totally  unprovided  for,  than  that  he,  receiving 
200/.,  which  to  him  might  be  a  considerable  property,  and  the  chance  of  more, 
should  intend,  in  case  of  his  wife  dying,  to  make  no  provision  at  all  for  his 
children.  The  intent  was,  to  settle  the  real  estate  for  the  benefit  of  bis  children; 
and,  therefore,  as  no  settlement  has  been  made,  the  bond  is  forfeited.  No  autho- 
rity is  cited  for  the  proposition,  that  where  the  condition  of  a  bond  contains  a 
stipulation  introduced  for  the  benefit  of  the  obligor,  it  shall  be  construed  most 
favourably  to  him.  This  is  in  substance  a  covenant,  and  a  covenant  must  be 
taken  most  strongly  against  the  covenantor.  It  is  next  said,  that  the  wife's  for- 
tune is  extremely  small ;  but  neither  a  court  of  law,  or  of  equity,  can  measure 
the  equality  of  fortunes.  Marriage  itself  is  a  sufficient  consideration  for  any 
settlement  But  the  husband  might  have  reduced  the  wife's  expectant  interests 
into  possession,  either  by  selling  it,  as  a  reversion,  or  by  awaiting  the  chance 
himself.  It  is  said  to  be  clear,  that  Mary  Townsend  is  the  entire  object  It  is 
proposed  on  the  part  of  the  defendants  to  satisfy  the  i|rords  shares  and  propor- 
tions, by  settling  part  of  the  property  on  the  wife,  and  par*  on  the  children. 
This  admisnon  removes  all  doubt :  for  if,  in  the  event  of  the  wife  surviving,  the 
whole  estate  is  not  to  be  settled  on  her  for  life,  with  remainder  to  her  children, 
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but  *if  a  part  only  is  to  be  settled  on  the  wife,  and  a  part  on  the  ohilddren,  r^e^i- 
does  not  this  show  that  the  making  provision  for  the  wife  for  her  life»  is  ^ 
only  a  part  of  the  mode  of  making  a  settlement,  and  that  the  issue  are  as  much 
the  care  of  the  obligor  as  the  wife  ?  It  shows  that  a  provision  must  be  made  for 
the  wife,  if  living,  but  if  dead,  and  that  part  of  the  obligation  cannot  be  satisfied, 
then  the  settlement  must  be  made  on  the  issue.  In  what  limitations  or  of  what 
quantity  that  settlement  shall  be  made,  is  not  for  this  court,  but  for  a  court  of 
equity  to  decide.  The  only  question  for  this  court  is,  has  the  obligor,  by  settling 
nothing,  broken  the  condition  of  his  bond? 
The  following  certificate  was  afterwards  sent  to  the  Court  of  Chancery : 
We  have  heard  this  case  argued : — We  have  considered  it,  and  are  of  opinion, 
that  according  to  the  true  intent  and  meaning  of  the  condition  of  the  said  bond, 
the  said  John  Prebble  having  survived  the  said  Mary  Prebble,  formerly  Mary 
Townsend,  would  not  commit  a  breach  of  such  condition  if  he  did  not  make  a 
settlement  of  the  estate  called  Blackacre  upon  the  said  issue  of  the  said  first 
marriage«(a) 

V.  GlBBS. 

R.  Dallas. 
J.  A.  Park. 

J.  BURRODGO. 

(d)  [The  Lord  Chancellor  wm  diiMtisfied  with  thia  certificate,  and  called  in  to  bia  aaaittaoee 
Lord  Chief  Baron  Richaida,  and  Mr.  Justice  Abbott,  who,  after  hearing  an  argument,  differed 
in  opinion  from  the  judges  of  the  Common  Pleaa.  The  Lord  Chancelior  concurred  with  the 
Chief  Baron  and  Abbott,  J.,  and  decreed  accordingly.    1  Swanston's  Rep.  909.] 


•The  ATTORNEY^ENERAL,  at  the  Relation  of  CLARK  and   r^^^ 
Another,  v.  The  Mayor,  Jurats,  and  Cooioionalty  of  the  Ancient   *- 
Town  of  RYE,  and  Others. 

[1  Moore  267,  S.  6.] 

The  mayor,  htrats,  and  commonalty  of  the  ancient  town  of  Rye,  wen  held  to  take  hinda  by  a 
deviae  to  the  right  worahipfnl  the  mayor,  jurats,  and  town  coancil  of  the  ancient  town  of  Rye. 

This  was  a  ease  directed  by  the  master  of  the  rolls  to  be  laid  befiire  this 
court  There  is,  and  long  before  1708  there  hath  been,  in  the  county  of 
Sussex  an  ancient  town  incorporated  by  the  name  of  the  Mayor,  Jurats,  and 
Commonalty  of  the  ancient  town  of  Rye.  James  Saunders,  by  his  will,  dated 
7th  January,  1708,  duly  executed  and  attested,  so  as  to  pass  real  estates,  devised 
certain  lands  and  premises  in  Oxney,  Kent,  to  the  right  worshipful  the  mayor, 
jurats,  and  town  council  of  the  ancient  town  of  Rye,  for  the  time  being,  and 
their  successors  for  ever,  upon  the  several  trusts,  uses,  and  considerations,  and  by, 
and  under  such  restrictions,  as  in  that  will  was  afterwards  directed,  limited,  and 
appointed,  and  to  and  for  no  other  use,  intent,  and  employment  whatsoever,  that 
is  to  say,  upon  trust,  that  the  said  mayor,  jurats,  and  town  council,  for  the  time 
being,  or  the  major  part  of  them,  should  and  would  provide  a  good  convenient 
school  in  the  ancient  town  of  Rye,  and  should  also  provide  a  good,  sober,  and 
discreet  schoolmaster,  who  should  teach  and  instrucl  the  poor  children  of  the 
town  to  read  in  English,  and  write,  to  cast  accounts,  and  to  teach  and  instruct 
them  in  the  art  of  navigation,  (gratis,)  so  as  they  did  not  exceed  the  uumber  of 
seventy  at  any  one  time ;  and  that  the  said  children  should  be  sent  by  nomination  of 
the  mayor,  jurats,  and  town  council,  and  upon  further  trust  that  the  school 
should  be  continued  in  the  town  of  Rye  for  ever  thereafter.  And  the  testator 
directed  that  the  yearly  rents^  &c  of  the  messuages,  &c.,  should  *be  rm^j 
from  time  to  time,  for  ever,  received  by  the  mayor,  jurats,  and  town  ^ 
council  for  the  time  being,  and  should  be  by  them  paid  quarterly  to  the  school- 
master  for  his  service  therein,  so  as  the  rent  of  the  school  should  be  thereout 
first  deducted  and  paid,  and  that  the  mayor,  jurats,  and  town  coiuicil  should  be 
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fore? er  the  governors  of  the  school,  and  that  they,  or  the  majoritj,  afaoold  have 
the  nomination  of  snch  schoolmaster,  and  power  to  remove  him  upon  neglect  oi 
insufficiency,  bat  should  within  three  months  next  after  the  death  or  removal  of 
any  schoolmaster,  appoint  another  sober  and  discreet  person,  fit  for  such  an 
employ,  and  he  gave  power  to  make  bye  orders  or  rules,  not  contradictory  of 
this  intent;  and  further,  that  the  mayor,  jurats,  and  town  council  should  yearly 
for  ever  be  accountable  for  their  trust  to  the  right  worshipful  the  mayor,  jurats^ 
and  town  council  of  the  town  and  port  of  Hastings ;  and  that,  upon  stating  such 
accounts,  if  the  governors  of  the  charity  school  of  the  ancient  town  of  Rye 
should  be  found  to  abuse  or  misapply  the  charily,  they  should  from  themselvea 
forfeit  the  estate  and  premises  so  settled  upon  them,  unto  the  mayor,  jurats,  and 
town  council  of  the  town  and  port  of  Hastings  for  the  time  being,  upon  due 
proof  of  misapplication  thereof.  And  if  thereafter  either  the  town  of  Hastings 
or  Rye,  should  cease  to  be  a  town  corporate,  then  the  testator  thereby  appointed 
in  the  stead  of  the  mayor,  jurats,  and  town  council  of  both  or  either  of  the 
said  towns,  as  should  so  cease  to  be  a  corporation,  the  worshipful  the  justices  of 
the  peace  for  the  time  being  of  the  county  of  Sussex,  residing  within  Hastings 
rape,  to  be  from  thenceforth  the  governors  of  the  several  charities  of  the  towns 
by  him  given ;  and  he  thereby  gave  to  the  said  justices  the  same  power  and 
authority,  and  under  the  same  trusts  as  was  therein  before  mentioned.  Tliere  is 
*5481  ^^  corporation  called  by  the  name  of  the  mayor,  jurats,  and  town  council 
^  of  the  *ancient  town  of  Rye,  nor  is  there  any  town  council  in  the  said 
town. 

The  question  for  the  opinion  of  the  court  was,  whether  any  and  what  estate 
or  interest  passed  under  that  devise  to  the  mayor,  jurats,  and  commonalty  of  the 
town  of  Rye,  or  to  any  and  what  person  or  persons,  body  or  bodies  corporate  7 

£losset,Set}i.,  for  the  defendant,  argued  that  there  being  but  one  incorpora- 
tion, it  sufficiently  appeared  on  this  will  to  be  the  intent  of  the  testator  to  leave 
his  land  to  this  incorporation,  notwithstanding  the  mistake  of  his  using  the  word 
town  council  instead  of  the  word  commonalty.  In  the  ChanctMor  of  Oxford^s 
Case,  10  Ca  57,  b,  it  is  laid  down  that  a  will  and  an  act  of  parliament  are  to  be 
expounded  alike,  for  parUammtum,  testamentuM,  et  arbitrnmtniwm  are  to  be 
expounded  according  to  the  minds  and  intentions  of  those  who  are  parties  to 
them.  This  description,  however,  would  have  sufficed  even  in  a  deed.(a) 
Mayor  of  Kinf^t  hynnis  Oi5e,  10  Ca  122  b.  A  devise  was  intended  to  be 
mqfori  et  bwrgensibiu  bwrgi  domini  regii  de  Lynne  Regis;  the  words  6iir^* 
iomini  regis  were  left  out,  but  the  devise  was  held  good,  and  the  court  con* 
eluded  that  it  would  be  reasonable  to  drive  him  who  would  avoid  a  writing, 
demise,  grant,  d&c,  made  by  a  corporation,  or  to  it,  by  reason  of  any  verba]  or 
literal  misnomer,  to  show  that  there  are  two  corporations  in  the  same  city, 
borough,  town,  dtc,  one  by  the  true  name,  and  another  by  such  name  as  is  con-r 
tained  in  the  deed,  dtc,  and  to  have  the  deed,  d&c,  good  by  or  to  one  of  them. 
But  when,  in  truth,  there  is  but  one  and  the  same  corporation,  leases,  grants, 
dbc,  made  by  them  or  to  them,  ought  not  to  be  avoided  by  such  nice  and  verbal 
^tt^a\  variances,  *when  in  substance  the  true  name  of  the  corporation,  either 
-I  by  matter  expressed  or  necessarily  implied  in  the  words  themselves, 
appeara  to  the  court  So,  D'Ayrey*s  Case,  11  Co  18  b,  propositus  ei  sckolares 
mdm  sekolarium  regime  de  Chan*;  and  they  presented  by  the  name  of  prapo* 
dtus  coBegii  reginm  in  trntversitate  Otonut,  et  soai  et  sckolares  gusdem  colUgii^ 
and  confirmed  the  demise  of  their  presentee  per  wmun  pntpositi,  sodorum,  ei 
sehoUMrium,  aul^,  vd  eoUegii  regina,  in  ttniversitate  Oxon.  And  it  was  resolved, 
that  as  well  the  confirmation,  as  the  presentation,  was  good  enough,  and  it  is 
said  that  names  were  invented  to  make  a  distinction  between  person  and  person, 
and  a  grant  to  our  sovereign  lord  James  would  be  good,  though  the  king  is  a 
corporation.     So,  if  a  bond  be  made  by  the  name  of  J.  C,  cUricus  at  D., 

(a)  Dalison,  78.    Owen,  36, 
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although  J.  C.  be  the  abbot  of  D.  the  grant  was  good.  But  further  there  is  not 
even  a  misnomer ;  for  Dr.  Bradjr,  in  his  history  of  burghs,  shows  that  eoanmtmi- 
tas,  or  commonalty,  means  the  town  council,  and  not  the  inferior  burgesses,  a 
strong  authority,  if  the  court  can  decide  this  case  upon  that  point.  But  the 
main  question  is,  what  the  intent  of  the  testator  was ;  and,  no  doubt,  he  meant 
to  leave  his  land  to  the  town  of  Rye.  It  is  clear  that  he  meant  to  leave  it  to 
persons  in  the  town  of  Rye,  to  persons  then  incorporated,  and  to  persons  who 
could  perpetuate  themselves.  There  is  a  provision  that  if  the  town  should  cease 
to  be  a  town  corporate,  the  land  should  go  over.  It  is  impossible  to  imagine 
that  the  testator  intended  to  leave  it  to  an  integrant  part  of  the  corporation,  or 
to  less  than  the  whole,  for  no  integrant  part  is  capable  to  take. 

Copley,  Serjt.,  contri.  The  testator  has  devised  this  estate  to  the  governing 
part  of  the  corporation,  a  devise  *which  the  rules  of  law  do  not  permit  r*ecn 
to  take  efiect,  not  to  the  mayor,  jurats,  and  freemen  at  large,  who  form  '> 
the  commonalty.  The  intent  was  the  erection,  government,  and  management  of 
a  school,  but  in  case  the  devisees  should  be  dissolved,  the  testator  gives  to  the 
justices  of  the  borough,  a  body  clearly  unable  to  take;  and  therefore  he^may 
probably  have  intended  in  the  first  instance  to  give  to  another  description  of 
parties,  who  cannot  take.  The  argument,  therefore,  which  would  arise  from  the 
.ncapacity  of  the  first  body  to  take,  has  no  place  here ;  besides,  it  does  not  fol- 
low from  the  circumstance  of  the  testator  looking  to  the  dissolution  of  the  cor- 
poration, that  he  contemplated  the  gift  to  the  whole,  for  if  he  gave  the  land  to  an 
integrant  part,  and  if  the  corporation  be  dissolved,  its  dissolution  would  equally 
destroy  the  devisees.  It  is  more  likely  that  the  testator  meant  to  invest  these 
powers  in  a  select  body  than  in  the  whole  corporation.  And  as  the  partial 
devisees  cannot  take,  the  land  roust  descend  to  the  heir  at  law. 

GiBBs,  C.  J.  This  case  has  been  brought  to  the  only  point,  viz.  the  testator's 
intent.  The  cases  cited  by  the  counsel  for  the  defendant  show,  that  if  an  intent 
appears  to  give  to  the  corporation  of  Rye,  they  shall  take,  though  ill-named.  I 
agree  with  my  brother  Coplry,  that  if  the  intent  appears  to  give  to  a  part  of  the 
corporation,  although  tliai  intent  fails  of  effect,  the  whole  corporation  cannot 
take.  But  it  is  too  much  to  infer,  that  the  testator  meant  by  the  town  council  a 
body  which  does  not  exist,  rather  than  to  infer  that  the  use  of  these  words  arose 
from  the  misapprehension  of  their  effect  by  the  testator  himself  We  think  that 
an  intent  does  appear  to  give  to  a  body  which  could  hold  in  perpetuity,  and  to 
give  to  a  corporation ;  there  is  this  corporation,  and  there  is  no  *other  r«es| 
corporation  of  any  similar  description;  and  we  therefore  think  the  ^ 
mayor  and  corporation  of  Rye  are  entitled  to  recover. 

The  following  certificate  was  aflerwards  sent  to  the  master  of  the  rolls : 

We  have  heard  this  case  argued.  We  have  considered  it,  and  are  of  opinion, 
that  under  the  said  devise  an  estate  in  fee  pa.«sed  to  the  mayor,  jurats,  and  com- 
monalty of  the  said  ancient  town  of  Rye  and  their  successors.      V.  Gibbs. 

R.  Dallas. 
J.  A.  Park. 

**  J.  BURROUGH. 


In  consequence  of  the  fraud  which  had,  in  the  case  of  Laekt  v.  Craddock, 
ante,  437,  been  endeavoured  to  be  practised  by  means  of  a  forgery  in  the  rule 
for  the  writ  of  supertedeas^  the  court  thought  it  proper  to  make  a  new  rule  on 
that  Bubiect 

REGULA  GENERALIS. 

It  is  ordered,  that  hereaAer  all  rules  and  orders  for  svpersedeas  to  discharge 
defendants  out  of  the  custody  of  the  warden  of  the  Fleet,  or  other  custody,  shall 
be  filed  with  the  prothonotaries  of  the  court,  upon  their  signing  the  writ  of 
supersedeas, 

BND  OF  CASTER   TERM. 


CASES 


ARGUED  AND  DETERMINED 

IN  TBC 

COURT  OF  COMMON  PLEAS. 

AMD 

OTHER  COURTS, 

IN 
m  THE  FIFTY-SEYENTH  YEAH  OF  THE  REIGN  OF  GEORGE  HI. 


DOE  on  demise  of  DELL  v.  PIQOTT. 

[1  Moore,  274,  S.  C] 

t  deTise  all  my  freehold  and  copyhold  estates  situated  in  or  near  Latchincdon  near  Maiden 
and  also  all  and  singular  my  freehold  and  copyhold  estates  at  or  near  Palepit  in  the  same 
county,  whieh  last-mentioned  estates  are  now  or  lately  were  in  the  occupation  of  Lawrence 
Paisley  and  — — *  Thomas,  widow.  The  testatrix  had  a  freehold  close  in  the  pariah  of 
8t.  Peters,  Maldon,  near  to  a  principal  street  of  Maldon,  distant,  from  three  and  a  half  to 
six  and  a  half  miles  from  her  principal  estate  at  Latchinedon,  and  intercepted  from  it  hy 
parts  of  three  parishes.  She  had  a  freehold  close  in  Steeple,  distant  two  and  a  half  miles 
from  Latchingdon,  and  nine  from  Maiden.  She  had  copyhold  lands  in  Latchingdon,  and 
the  will  of  an  ancestor  spoke  of  lands  both  freehold  and  copyhold  in  Latchingdon.  Held, 
that  the  freehold  close  in  St.  Peter's,  Maldon,  did  not  pass  hy  this  devise. 

In  ejectment  for  a  close  called  Taynter-field,  tried  at  the  Essex  spring  assizeSt 
1817,  before  Bonanquet^  Serjt.,  the  plainiiff  claimed  under  the  will  of  Jane 
Lyon,  dated  Ist  May,  1779,  duly  executed  and  attested,  whereby  she  devised 
«•  all  her  freehold  and  copyhold  estates,  situate  in  or  near  Latchingdon,  near 
*6E>41  ^^^^''v  ^"  ^^®  county  of  Essex,  and  also  all  and  singular  her  ^freehold 
-I  and  copyhold  estates,  at  or  near  Palepit  in  the  same  county  ;  which  last« 
mentioned  estates  then  or  lately  were  in  the  occupation  of  Lawrence  Parsley 
and  — — -  Thomas,  widow,  with  their  appurtenances,  to  Charles  Mackay, 
Esquire,  and  Robert  Makepiece,  silversmith,  and  their  heirs,  to  the  uses  therein- 
after expressed,  (that  is  to  say,)  as  to,  for,  and  concerning  all  her  said  estates  in 
or  near  Latchingdon,  with  the  appurtenances,  to  the  use  of  her  sister  Margaret, 
wife  of  Alexander  Mackay,  and  her  assigns,  for  life,  for  her  sole  benefit,  with 
remainders  over ;  and  as  to  all  and  singular  other  her  said  freehold  and  copyhold 
estates,  at  or  near  Palepit  aforesaid,  then  or  late  in  the  occupation  of  Lawrence 

Parsley  and Thomas,  widow,  with  the  appurtenances,  to  the  use  of 

the  testatrix's  sister  Isabella,  the  wife  of  John  Pumell,  and  her  assigns  for  life, 
for  her  sole  benefit ;  and  as  to  ail  her  said  estates  before  mentioned,  as  well  those 
at  or  near  Latchingdon,  as  those  at  or  near  Palepit  aforesaid,  with  their  re* 
spective  appurtenances,  from  and  after  the  determination  of  the  several  estates 
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thereinbefore  limited  conceming  the  same  respectively,  to  the  use  of  her  nephew 
John  Solley  Pumell,  and  his  assigns  for  life ;  with  remain  ler  to  trustees,  in 
trust  to  preserve  the  contingent  uses  and  estates ;  with  renrainder  to  the  use 
and  uses  of  all  and  every  the  child  and  children  of  the  bod^  of  her  said  nephew 
John  Solley  Purnell,  and  of  the  several  and  respective  heirs  of  their  body  and 
bodies,  as  tenants  in  coounon,  with  benefit  of  surviyorship ;  and  the  testatrix 
devised  and  bequeathed  to  her  sister,  Margaret  Mackay,  her  heirs*  ezecatoiB, 
administrators,  and  assigns,  one  moiety  of  the  residue  of  her  estates,  both  real 
and  personal ;  and  the  other  moiety  tnen>of,  she  devised  and  bequeathed  unto 
the  said  Charles  Mackay  and  Robert  Makepiece,  their  heirs,  executors,  and 
adminiturators,  in  trust  for  the  separate  use  and  benefit  *of  her  aaid  r«gge 
sister,  Isabelk  Pumell,  her  heirs,  executors,  administrators,  and  assigns.  *- 
The  testatrix  and  Mrs.  Mackay,  who  survived  her,  were  both  now  dead ;  the 
defendant  claimed  under  a  conveyance  by  fine  from  the  devisee  in  remainder, 
John  Solley  Pumell.  The  plaintififs  lessor  was  the  only  daughter  of  the  latter, 
who  was  the  ofxly  son  of  iBabella  Pamell.  It  was  proved  on  behalf  of  the 
plaintiff,  that  Taynter-field  lay  out  of  the  town  of  Maldon,  in  the  road  to  Latch* 
ingdon,  beyond  all  the  houses  of  Maldon,  bur  it  was  situate  in  the  parish  of  St 
Peter's  in  Maldon.  The  plaintiff's  witnesses  stated  that  the  boundary  of  Latch- 
ingdon  parish,  nearest  to  the  field  in  question,  was  distant  from  it  three  miles 
and  a  half,  the  parish  of  Mundon  lying  between  them ;  that  the  testatrix  died 
seised  of  a  freehold  field  in  the  parish  of  Steeple,  which  was  distant  only  two 
miles  and  a  half  from  the  boundary  of  Latchingdon,  the  parish  of  Mayland  lying 
L ;  that  Steeple  was  nine  miles  from  Maid 


between  them ;  that  Steeple  was  nine  miles  from  Maldon ;  that  the  estates  at 
Pdepit  and  Latchingdon  were  all  copyhold,  and  that  the  land  at  Steeple  and 
Taynter-field  were  freehold ;  that  the  building  in  Maldon  had  of  kte  years 
been  greatly  extended.  The  lessor  of  the  plaintiff  also  pnt  in  evidence  a  settle- 
ment made  previous  to  the  marriage  of  WiUiam  Lyon,  with  the  testatrix,  which 
recited  that  John  Solley  had,  in  January,  1766,  devised  a  customary  messuage 
called  Pdepit,  in  the  parishes  of  Cold  Norton  and  Purleigh,  and  a  customary 
messuage  called  Qoodhare's,  with  the  lands  both  freehokl  and  copyhold,  in  the 
parish  of  Latchingdon,  and  all  that  the  testator's  close  called  Taynter-field,  in 
the  parish  of  St.  Peter,  Maldon,  in  the  county  of  Essex,  in  the  occupation  of 
James  Bridge,  and  all  that  messuage  called  Gardiner's,  with  five  acres  of  land 
in  the  parish  of  Steeple,  then  in  occupation  of  Richard  Thomas,  to  Jane  SoUey, 
in  fee.  For  the  defendant  it  *was  deposed,  that  Taynter-field  lay  very  r»eeA 
near  to  the  back  of  the  houses  of  the  principal  street  of  Maldon,  and  thai  ^  ^'^ 
it  was  distant  from  Latchinsdon  six  miles  and  a  half.  And  that  three  parishes, 
8t.  Mary  in  Maldon,  Mundon,  and  Purleigh,  intervened.  The  premises  had 
been  occupied  by  a  tenant  named  Coe,  wl:^  had  paid  rent  to  the  testatrix.  It 
was  ureed  for  the  defendant,  that  the  land  in  Steeple  satisfied  the  description  in 
the  will,  of  behold  land  in  or  near  Latchingdon,  near  Maldon,  and  that  inas- 
much as  therefore  no  necessity  required  such  a  forced  interpretation  as  would 
include  Taynter-field,  that  land,  which  was  not  near,  but  in  Maldon,  wonld  not 
pass  by  this  description.  The  jury  found  a  verdict  for  the  plaintiff,  with  liberty 
to  move  to  enter  a  nonsuit. 

OniloWf  Sent.,  in  Easter  term,  accordingly  obtained  a  rule  nisi  to  set  aside 
this  verdict  and  enter  a  nonsuit;  against  which 

Len$  and  Bestf  Seijts.,  in  the  same  term,  showed  canse.  They  contended 
that  the  present  apparent  contiguity  of  the  premises  to  Maldon^  the  buildings 
of  which  town  had  of  late  years  been  extended  to  the  land  in  question,  so  as 
almost  to  include  it  in  the  town  itself,  was  to  be  laid  out  of  the  case ;  for  fivty 
years  since,  when  the  testatrix  made  her  will,  she,  who  did  not  reside  on  die 
spot,  might  not  know  the  premises  to  be  situate  in  any  parish  of  Maldon,  and 
therefore  might  well  intend  to  comprise  them  in  her  devise,  by  this  desciiptioB. 
She  does  not  profess  to  state  in  what  parish  the  land  is  situated.    As  the  prin- 
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dpal  estate  of  the  testatrix  was  situate  at  Latchingdon,  it  was  natural  that  she 
should  describe  all  the  out-lying  parcels  with  reference  to  that  place. 
*5671  *  Onslow  and  Copl^^  Serjis.,  in  this  term  in  support  of  the  rule  re- 
•^  ferred  to  Doe  on  demise  of  Harris  v.  Greathed^  8  East,  01,  which  they 
said  was  less  strong  than  this  case.  It  might  as  well  be  contended  that  a  devise 
of  all  lands  in  or  near  Hampstead  near  London,  would  include  a  messuage  in 
St.  Paurs  Church  Yard.  It  appeared  by  the  recited  will  of  John  SoUey,  that 
there  was  sufficient  land,  both  freehold  and  copyhold,  in  Latchingdon,  ta satisfy 
the  whole  description  contained  in  this  devise,  and  it  was  therefore  not  required 
that  Taynter-6e]d  should  thereby  pass  for  that  purpose.  The  title  of  the  heir 
must  consequently  prevail. 

GiBBs,  C.  J.  This  was  an  ejectment  brought  for  a  certain  close  or  closes  of 
land  called  Taynter-field,  and  the  question  is,  whether  it  passed  under  the 
former  part  of  the  will  of  Mrs.  Lyon,  or  remained  undisposed  of,  subject  only 
to  the  residuary  clause.  The  lessor  of  the  plaintiflT  is  to  show  that  it  passed 
under  the  former  legatory  part  of  the  will.  It  appears  from  the  evidence,  that 
these  closes  are  situate  at  least  four,  and  some  witnesses  say  six  miles,  from 
Latchingdon,  and  do  not  answer  the  description  of  being  near  Maiden,  but  are 
in  Maldon.  The  first  description  of  the  property  in  the  will,  is  ^*  in  or  near 
Latchin|;don,**  this  is  not  in,  nor  is  it  near  Latchingdon.  The  next  part  of  the 
description  states  it  to  be  near  Maldon :  but  this  property  is  shown  to  be  in 
Maldon.  It  is  not  enough  for  the  lessor  of  the  plaintiff  to  throw  doubt  on  the 
case  ;  he  must  show  witn  certainty  that  it  was  plainly  intended  that  the  pre- 
mises should  pass :  I  cannot  say  that  in  the  present  case  it  is  so  shown,  and 
therefore  I  think  that  there  ought  to  be  a  nonsuit. 

*S581       ^l^Ai^AS,  J.    The  will  says,  '*  near  Latchingdon  ;**  this  is  not  in  or 
^  near  Latchingdon. 

Pabk  and  Buuiouoh»  Js.»  concurred  in  making  the  Rule  absolute. 


GALL  o.  COMBER. 

[1  Moora  279,  8.  C] 

The  vendor  of  goods  Uirough  the  medium  of  a  broker  who  has  a  comminion  M  eredtrief  caanot 
recover  the  price  from  the  broker  io  a  deelaration  upoo  an  imdtbUahu  auuwiptU  for  goods  by 
the  plaintiff  to  the  defendant  delirered  to  be  sold,  and  by  him  sold. 

Tub  plaintifT  declared  in  hukbitatus  asntmpni  in  respect  of  divers  large  quan- 
tities of  silk,  by  the  plaintiff  delivered  io  the  defendant,  as  the  agent  of  and  for 
the  plainlifi^  at  the  defendant's  request,  to  be  sold,  and  which  were  accordingly 
by  him  sold.  Upon  the  trial  of  the  cause,  at  Guildhall,  at  the  sittings  after  Easter 
term,  1617,  before  Gibbs,  C.  J.,  it  was  proved  that  the  plaintiff  had  employed 
the  defendant  to  sell  raw  silk  for  him  upon  a  dei  credere  commission  of  2i  per 
cent.,  and  had  sold  the  silk,  and  bad  accordingly  charged  the  2}  per  cent  for 
guaranteeing  to  the  plaintiff  the  payment  of  the  price.  Gibbs^  C.  J.,  thought 
that  this  was  merely  a  contract  that  if  the  purchaser  did  not  pay,  the  defendant 
would  guarantee  the  price,  and  that  the  declaration  was  not  deacfiptive  of  thai 
contract,  slating  merely  a  claim  for  the  proceeds  of  the  goods  soldi  and  he  non- 
suited the  plaintiff. 

Best  now  moved  to  set  aside  the  nonsuit,  and  have  a  new  trial,  contending, 
upon  the  authorities  of  the  dictum  of  Bullbb,  J.,  in  Grave  v.  Dubois^  1  Term 
Rep.  113,  and  of  Bite  f.  Diekasm^  1  Term  Rep.  285,  (in  which  the  court  ia 
reported  to  have  confirmed  the  principle  of  the  former  case,)  that  a  commission 
*&591  ^  credere  ia  a  contract  in  its  nature  altogether  ^distinct  from  any  other 
•I  contract  of  gnannty,  and  that  it  was  not  necessary  to  deckre  thereon  aa 
on  a  guaranty,  but  that  the  action  might  be  maintained  against  the  broker  in  the 
first  instance,  without  previously  resorting  to  the  principal  purchaser,  or  averring 
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his  deftolt.  if  a  commission  dd  eredcrt  were  a  contract  of  guaranty,  nearly  all 
commissions  dd  credere  would  be  Toid  for  want  of  a  note  in  writing 

The  court  gave  no  opinion  upon  thb  veauUa  qumgiiOt{a)  further  than  to  obaerre 
that  in  Bixe  w.  DUkason  the  doctrine  was  not  stated  nor  argued  on,  which  was 
asserted  in  Groee  ▼.  Dubois;  but  even  if  the  plaintiff  could  estaUish  his  point, 
that  he  who  guarantees  the  payment  for  goods  sold,  is  liable  in  the  first  instance, 
this  declaration  would  not  suffice,  for  the  contract  was  a  contract  5«t  gemeris^  and 
the  defendant  was  indebted,  not,  as  it  was  here  stated,  in  consequence  of  his 
having  sold  the  goods,  but  in  consequence  of  his  having  agreed,  that  when  he 
had  sold  them,  he  would  see  the  price  paid  for  them,  which  was  not  the  under- 
Uking  here  sUted;  and  they  refused  as  well  this  application,  as  also  Besfi 
prayer  for  permission  to  amend  his  declaration  in  this  stage  of  the  cause 
(A)  See  Pedtf  t.  Nortkeoie,  ante,  viL  478. 


*BIRD  V.  DALR  [^560 

[I  Moore,  290,  8.C.] 

Before  game  in  the  haadt  of  an  unqualified  person  can  be  leixed  within  a  manor  for  the  use  of 
the  lord  or  lady  of  the  manor,  the  lord  or  lady  must  eiercise  his  or  her  judgment  on  the  sp^ 
cific  case,  whether  the  pervon  possessing  the  game  is  or  is  not  unqnalified. 

But  after  sneh  judgment  exercised,  the  lord  or  lady  may  take  the  game  by  the  hands  of  another. 

In  trespass  for  takins  hares,  where  the  defendant  justified  seising  tliem  by  command  of  the  lord 
of  the  manor,  and  for  his  use,  within  the  manor,  the  hares  being  found  in  the  possession  of 
an  unqnalified  person,  and  the  plaintiff  traversed  the  command,  Hrid  that  the  command  to  be 
proved,  to  maintain  the  issue,  most  be  such  a  command  as  would  legally  authorise  the  seizure ; 
and  that  evidence  of  a  wrongful  command  would  not  maintain  the  issue. 

The  plaintiff  declared  that  the  defendant,  with  force  and  arms,d&c.,  to  wit,  at 
Chelmsford,  seized,  took,  and  carried  away  three  dead  hares,  and  three  baskets 
of  the  plaintiff,  and  converted  and  disposed  of  them  to  his  own  use.  The  defend- 
ant pleaded,  first,  not  guilty;  secondly,  as  to  the  seizing,  taking,  and  carrying 
away  of  the  three  dead  hares,  that  before  and  at  the  time  when  the  Reverend  P. 
Beauvoir,  clerk,  was  seized  in  fee  of  and  in  the  manor  of  Downham,  and  that 
the  three  dead  hares  at  the  time  when,  dl&c.  were  found  in  the  possession  and 
custody  of  James  Britten,  at  a  place  called  the  Ware  Farm,  within  the  manor  of 
Downham,  Britten  then  being  the  servant  of  the  plaintiff,  and  neither  the  plain- 
tiff nor  Britten  at  the  time  when,  &c.  having  lands  or  tenements,  or  any  estate 
of  inheritance,  in  his  own  or  his  wife's  right,  of  the  clear  yearly  value  of  100/., 
or  for  term  of  life,  or  any  lease  or  leases  of  99  years,  or  other  longer  term,  of  the 
clear  yearly  value  of  150/.,  nor  either  of  them  being  heir  or  heirs  apparent  to  an 
esquire  or  other  person  of  higher  degree,  nor  the  owner  or  owners,  or  keeper  or 
keepers  of  any  forest,  park,  chase  or  warren,  stocked  with  deer  or  conies,  for 
their  or  either  of  their  necessary  use,  or  in  any  wise  qualified,  empowered,  or 
authorized  by  law  to  Uke,  kill,  or  destroy,  or  to  have  in  either  of  their  possession, 
any  sort  of  game;  and  that  at  the  time  when,  6lc,  P.  Beauvoir  *beingso  r^aai 
lord  of  the  manor  of  Downham,  and  the  plaintiff  and  Britten  being  per-  ^ 
sons  not  qualified  to  kill  game,  and  Britten  so  having  in  his  possession,  within 
the  manor,  those  dead  hares,  being  of  the  game  of  this  realm,  the  defendant  at 
the  time  when,  dlz;c.,  as  the  servant  of  P.  Beauvoir,  and  by  his  command,  (he, 
Beauvoir,  then  being  such  lord  of  the  nmnor,)  did  take  away  from  Britten  the 
three  dead  hares,  he  not  being  a  person  qualified  to  kill  game,  or  then  have  tlie 
game  in  his  possession,  ftir  the  proper  use  of  P.  Besuvoir,  as  was  lawful,  and 
traverses  the  taking,  at  Chelmsford,  or  elsewhere,  out  of  the  maAor  of  Downham. 
Secondly,  for  plea  as  to  the  seizing,  taking,  and  carrying  away  the  baskets,  be 
pleaded  as  in  the  second  plea,  and  averred  the  taking  by  Beauvoir's  command; 
adding,  that  Britten  had  in  his  possession  the  three  dead  hares  enclosed  and  fasi* 
ened  up  in  those  baakets;  and  that  because  those  hares  were  so  fastened  up  in 
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the  baskets,  and  could  not  be  taken  out  without  taking  and  opening  the  same 
for  that  purpose,  the  defendant  necessarily  took  the  baskets  for  the  purpose  of 
uking  from  the  same  those  three  dead  hares  so  fastened  up  therein,  for  a  short 
time,  and  did  open  the  baskets  for  (hat  purpose,  doing  no  damage  thereto,  and 
took  out  from  them  the  hares,  and  afterwards  immediately,  and  before  the  com- 
mencement of  this  suit,  restored  to  the  plaintiff  the  baskets,  and  left  the  same 
at  the  plaintiff's  dwelling-house,  as  he  lawfully  might ;  and  traversed  the  taking 
of  the  baskets  at  Chelmsford,  or  elsewhere  out  of  the  manor  of  Downham,  or 
otherwise  than  as  aforesaid.  Fourthly,  as  to  taking  the  hares,  and  the  baskets, 
after  pleading  as  in  the  second  plea,  he  pleaded  that  at  the  time  when,  &c.  the 
three  dead  hares  were  enclosed  in  the  baskets,  and  which  baskets  and  the  hares 
*5621   ^^'^^^"^  ^"  ^^®i"  ^^'^  directed  to  be  carried  and  delivered  to  ^certain 

-1  persons  mentioned  in  certain  directions  on  the  hares,  and  which  baskets 
containing  those  dead  hares,  enclosed  and  directed  as  aforesaid,  were  found  in 
Britten's  custody,  at  a  place  called  the  Ware  Farm,  within  the  manor  of  Down- 
bam,  Britten  then  being  the  carrier  of  the  same,  and  not  being  a  person  qualified 
by  law  to  kill  or  then  to  have  in  his  possession  any  game ;  and  that  the  defendant, 
as  Beauvoir's  servant,  and  by  his  command,  at  the  time  when,  d&c.  took  away 
from  Britten  those  three  hares,  for  Beauvoir's  proper  use,  being  lord ;  but  by  rea- 
son of  their  being  so  packed,  enclosed  and  sewed  up,  they  could  not  be  so  taken 
away  without  taking  them  out  of  the  baskets,  the  defendant,  for  that  purpose,  and 
to  enable  him  to  take  away  the  hares,  necessarily  took  the  baskets  with  the  hares 
into  his  possession  for  a  short  time,  and  until  he  could  take  out  the  hares,  and 
having  so  done,  re-delivered  the  baskets  to  the  plaintiff,  and  left  them  at  his 
dwelling-house,  as  he  lawfully  might,  and  he  traversed  the  taking  out  of  the  manor 
of  Downham.  The  plaintiff  joined  issue  on  the  first  plea ;  and  to  each  of  the 
three  other  pleas  he  replied,  that  the  defendant,  by  his  own  wrong,  ^d  not  as  the 
servant,  or  by  the  command  of  P.  Beauvoir,  committed  those  trespasses.  The 
defendant  joined  issue  on  these  traverses.  This  cause  was  tried  at  the  EfiseK 
Lent  assizes,  1817,  before  Boscmquet,  Serjt.  It  was  proved  that  the  defendant 
seized  the  hares  within  the  manor:  he  did  not  demand  them  for  Mr.  Beauvoir, 
nor  mention  his  name.  It  was  admitted  by  the  defendant's  counsel,  that  they 
could  not  prove  a  specific  authority  to  seize  those  particular  hares,  but  they  said 
they  were  prepared  to  prove  that  the  defendant  had,  besides  the  deputation  of  the 
manor,  general  directions  to  seize  all  hares  that  were  seen  in  the  possession  of 
*5fi^   the  plaintiff  ^Bosanquet,  Serjt.,  held  that  this  taking  was  an  act  done  in 

•1  the  execution  of  a  penal  authority,  not  the  exercise  of  a  civil  right,  and 
declared  that  he  should  direct  the  jury,  that  unless  there  was  an  especial  direction 
given  by  the  lord  of  the  manor  to  act  on  this  particular  occasion,  the  issue  ought 
to  be  found  for  the  plaintifC  No  evidence  was  actually  given  even  of  a  general 
command.     Verdict  for  the  plaintiff,  with  IO5.  6d,  damages. 

Onslow^  Serjt.,  had  in  Easter  term,  1817,  obtained  a  rule  nisi  to  set  aside  this 
▼erdict  and  have  a  new  trial,  against  which 

Best,  Serjt.,  now  showed  cause :  he  first  urged,  that  at  all  events  the  plaintiff 
was  entitled  to  a  verdict  for  taking  the  baskets,  which  the  statute  did  not  authorize 
game-keepers  to  seize.  [As  to  which,  the  court  afterwards  clearly  laid  it  down, 
that  by  taking  traverse  on  the  command,  the  plaintiff  admitted  the  ftict  alleged  in 
the  third  plea,  that  the  defendant  necessarily  took  the  baskets  in  order  to  examine 
them  for  the  hares,  and  restored  them  as  soon  as  possible.  And  there  being  a 
justification  as  to  that,  the  plaintiff  could  not  recover  a  verdict  for  the  taking  the 
baskets,  under  the  issue  not  guilty;  and  that  the  only  question  on  the  record  for 
the  jury  to  try,  was  whether  the  defendant  acted  as  the  servant,  and  by  the  com- 
mand of  Dr.  Beauvoir.]  In  the  next  place,  the  plaintiff's  counsel  contended,  that 
the  lord  of  the  manor  was  not  authorized  to  give  any  such  command.  The  sta- 
tote  5  Ann.  c.  14,  s.  4,  is,  **  that  it  shall  be  lawSil  for  any  justices  of  the  peace,  and 
Ihe  lords  and  ladies  of  manors,  within  the  said  manors,  to  uke  away  any  sueb 
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hare  or  other  ^me.froni  any  higgler,  chapman,  innkeeper,  *fictiialler,  or  r»p^i 
carrier,  or  other  person  or  persons  not  qiuilified  by  the  laws  to  keep  the  >• 
same  to  their  own  proper  use,  withoat  being  accountable  to  any  person  or  peiaons 
for  the  same."  The  authority  to  do  this  is  not  given  to  any  gamekeeper,  or  other 
person,  hut  only  to  the  lords  and  ladies  of  manors;  and  the  legialatare  nerer 
intended  that  the  lord  should  delegate  this  power  to  his  gamekeeper,  |br  the  same 
section  proceeds  to  giTe  to  gamekeepers  a  very  large  power,  although  stopping 
far  short  of  this  power  which  is  given  to  the  lords  and  ladies;  and  if  they  could 
delegate  that  to  persons  hi  the  condition  of  gamekeepers,  it  would  rentier  the 
exercise  of  this  law  intolerable.  The  statute,  which  hafl  two  objects,  the  one  to 
authorize  magistrates  in  their  counties,  and  lords  and  ladies  of  manors  within 
their  manors,  [[where  their  authority  is  equivalent  to  the  authority  of  a  justice  in 
his  county,]  to  seize  game,  and  the  other  to  authorize  them  to  depute  game- 
keepers to  kill  game  for  their  use,  whose  powers  it  next  proceeds  to  define,  and 
by  that  definition  it  disaffirms  the  lord's  power  to  delegate  to  the  gamekeepers 
any  further  authority.  The  statute  of  22  &  23  Car.  2,  c  25,  s.  1,  enables  game^ 
keepers  to  seize  engines  for  the  destruction  of  game,  but  not  to  seize  the  game 
itself.  But  if  the  law  gave  such  power  tp  the  lords  of  manors,  it  has  not  in  this 
instance  been  exercised.  No  warrant  in  writing  was  given  for  this  purpose,  not 
even  any  parol  direction :  no  evidence  of  any  such  parol  specific  direction  was 
tendered. 

Onslow  and  PeU,  Serjts,,  in  support  of  the  rule,  contended  that  a  general  direc- 
tion to  the  defendant,  as  the  servant,  and  by  the  command  of  Dr.  Beaavoir,  to 
take  all  hares,  sufficiently  authorized  the  defendant  to  take  these  hares,  under  the 
statute  of  4  Ann.  c.  5;  and  they  *had  tendered  proof  that  the  defend-  r«^^ 
ant  was  gamekeeper,  and  that  he  had  received  general  directions  to  like  «• 
all  game :  they  did  not  rely  upon  the  statute  Car.  2.  Dr.  Beauvoir,  as  the  lord, 
had  a  right  himself  to  seize  the  hares,  consequefitly  he  could  add  to  his  deputation 
a  general  direction  to  seize  all  hares ;  for  if  a  specific  direction  were  reqaisite,  it 
would  necessarily  demand  the  personal  presence  of  the  lord.  Whereas  the  statute, 
in  giving  the  like  power  to  the  ladies  of  manors,  necessarily  contemplates  a  delega- 
tion of  the  power ;  for  it  cannot  be  intended  that  ladies  should  personally  exer- 
cise a  superintendence  over  the  taking  of  poachers.  And  neither  lords  nor  ladies 
can  exert  that  nightly  vigilance  in  the  woods  which  is  necessary  for  the  detection 
of  the  poachers.  Moreover,  the  form  of  the  issue  merdy  is,  whether  what  the 
defendant  did  was  done  by  him  as  the  servant  of  Beauvoir,  and  by  his  command: 
if  his  command  was  insufficient,  that  was  a  matter  to  be  tried  on  the  rec4)rd  in  a 
diflerent  form.  The  evidence  tendered  of  general  directions  to  the  defendant 
ought  to  have  been  submitted  to  a  jury,  in  order  to  try  whether  what  he  did  was 
done  by  the  command  of  the  lord  or  not.  Whether  the  aochority  was  sufficient, 
whether  it  was  necessary  Ihat  it  should  be  in  writing,  as  the  warrant  to  seize 
engines  under  the  statute  of  Cnr.  2  is  required  to  be,  were  points  to  be  raised 
in  another  shape;  and  considering  the  nature  of  the  act  to  be  done,  and  the  spe- 
cies of  property  to  be  protected,  the  statute  of  Anne  ought  to  be  expounded  libe- 
rally. 

GiBBs,  C.  J.  This  is  an  action  of  trespass  for  the  seizing  of  three  hares,  and 
the  baskets  in  which  Uiey  were  contained.  The  defendant  pleads  the  general  issue, 
which  is  out  of  the  case,  because  the  seizure  is  proved.  He  then  justifies  on  the 
statute  5  Ann.  c.  14,  *s.  4,  and  says  he  seized  the  hares  by  command,  and  r«eo/* 
as  the  servant  of  Dr.  Beauvoir,  the  lord  of  the  manor  in  which  the  seizure  ^  ' 
took  place;  and  as  to  the  baskets,  that  he  merely  did  that  which  was  necessary  in 
order  to  seize  the  hares,  ripped  them  open,  and  took  out  the  hares,  and  restored  the 
baskets.  The  only  question  is,  whether  he  did  this  as  the  servant  and  by  the  com- 
mand of  Dr.  Beauvoir?  It  lay  on  the  defendant  to  prove  this.  The  plaintifT  proved 
what  was  necessary  for  his  case.  Hie  defendant,  to  prove  his  justification,  must 
prove  such  a  command  from  Dr.  Beauvoir  as  on  the  true  construction  of  this  act 
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would  be  a  justifieation.  The  defendant  admits  he  could  prove  no  specific  direc- 
tions from  Dr.  Beauvoir  to  do  this  act.  He  could  prote  a  deputation  as  game- 
keeper, and  he  could  prove  some  general  directions  on  the  subject  What  those 
general  directions  were,  we  do  not  know ;  but  we  do  know,  that  he  could  prove 
no  directions  Co  do  the  specific  act  for  which  the  action  is  brought.  The  statute 
is,  that  justices  of  the  peace  in  their  counties,  and  lords  and  ladies  of  maTiors, 
within  their  manors,  raaj  take  away  such  hares.  Tkeif  may  do  it,  they  may  do 
it  by  themselves,  or  by  others,  but  they  must  exercise  their  judgment  on  the  ques- 
tion, io  what  ease  it  is  to  be  done,  and  when  they  have  exercised  their  judgment 
on  the  case,  and  are  satisfied  that  the  game  is  in  the  hands  of  an  unqualified  per- 
son, ihey  may  use  the  hands  of  others  to  take  it ;  but  we  are  of  opinion  that  they 
cannot  del^pite  to  others  the  jurisdiction  given  them  by  this  act,  of  judging 
whether  the  person  in  possession  of  the  game  is,  or  is  not,  a  qualified  person. 
Let  us  then  see,  whether  the  statute  Car.  2,  which  gives  the  deputation  to  game- 
keepers, authorizes  this ;  it  gives  certain  powers  to  gamekeepers,  but  not  this 
power.  The  statute  of  Anne  does  not  give  this  power.  What  then  is  there  to 
*5fi71  ^^^  '^  since  the  deputation  does  not?  *There  is  not,  in  this  case,  even 
^  a  general  direction  to  seize  game  in  the  hands  of  all  unqualified  persona* 
though,  if  there  were  such  a  direction,  I  think  it  would  not  avail,  for  the  reason 
before  given,  that  the  lord  or  lady  cannot  delegate  the  power  of  adjudging 
whether  the  person  be  qualified  or  not.  I  therefore  hold,  that  there  is  no  such 
command  of  Dr.  Beauvoir  as  would  justify  this  act,  and  the  defendant  stands 
unjustified. 

Dallas,  J.  I  cannot  agree  with  the  defendant's  counsel,  that  this  is  a  power 
to  be  liberally  construed  ;  but  it  is  not  necessary  for  us  here  to  go  so  far  as  to 
hold  that  a  lord  or  lady  of  a  manor  must  himself  or  herself  personally  execute 
the  power,  but  it  suffices  to  say,  it  is  at  least  necessary  that  the  act  of  the  servant 
should  be  in  each  case  equivalent  to  the  actual  direction  of  the  lord  or  lady  in 
that  specific  case;  and  as  there  was  no  such  authority  given  in  this  case,  I  am  of 
opinion  the  direction  of  the  learned  judge  was  perfectly  right,  and  that  the  rule 
must  be  discharged. 

Park,  J.,  after  a  full  examination  of  the  powers  given  to  gamekeepers,  by  the 
statute  of  Car.  %  expressed  his  opinion,  that  the  defendant  not  being  able  to 
prove  that  he  was  specifically  directed  by  Dr.  Beauvoir  to  seize  the  hares  in 
question,  the  justification  was  not  proved. 

BuRRODOH,  J.  The  question  is,  whether  this  act  was  done  by  the  command 
of  Dr.  Beauvoir?  I  am  quite  satisfied  that  such  an  authority  might  be  given  by 
D|;.  Beauvoir;  but  it  must  have  been  such  an  authority,  on  which  an  action  could 
have  been  brought  against  Dr.  Beauvoir,  if  he  was  wrong :  was  there,  then,  any 
such  direction  in  this  case,  upon  which  any  such  action  could  have  been  framed? 
mt^^'^  I  Me  no  evidence  of  any  such.  *For  these  reasons,  as  well  as  for  those 
J  given  by  my  brothers,  I  am  quite  satisfied  that  the  verdict  is  right,  and 
that  the  rule  ought  to  be  Discharged. 


WALKER  and  Another,  Assignees  of  DUNN,  a  Bankrupt,  v.  LAING. 

[1  Moore  SSI,  S.C.] 

A  ereditur  to  whom  a  trmder  had  long  promised  payment  by  billa  oo  debtors  to  himself,  did, 
under  a  threat  of  arrest,  afVer  an  act  of  bankruptcy  unknown  to  the  creditor,  but  with  the 
creditor's  knowledge  that  he  the  trader  must  stop  payment,  atg n  bills  on  his  debtors  in  fkvour 
of  the  creditor,  on  stamped  paper  prod  need  by  the  creditor.  HM^  that  the  assignees  of  the 
ereditor  could  not  bring  trover  for  these  bills. 

This  was  an  action  of  trover  brought  by  the  plaintiff,  who  were  the  assignees 
of  Dunn,  a  bankrupt,  to  recover  the  amount  of  two  bills  of  exchange,  drawn  by 
Dunn,  the  one  for  81^  12s  od,  upon  J.  Liney,  the  other  for  9H.  upon  P.  Ricli- 
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ardson.  Upon  the  trial  of  the  cause  at  Guildhall,  at  the  sittinga  after  Eaater 
term,  1817,  before  Gibbs,  C.  J.,  the  facta  appeared  to  be,  that  the  bankrupt  was 
indebted  to  the  defendant,  who  had  repeatedly  applied  to  him  for  payment ;  the 
drawees  were  indebted  to  the  bankrupt,  and  the  latter  had  long  promised  the 
defendant  bills  on  them  for  the  amount  they  owed  him.  The  defendant  know- 
ing the  bankrupt  to  be  distressed,  and  being  informed  by  him  that  he  must  shortly 
atop  payment,  but  not  knowing  that  he  had  committed  an  act  of  bankruptcy, 
(which  he  had  done,)  pressed  him  again  for  payment  of  the  debt  due  to  himself, 
and  producing  the  proper  atamped  paper,  with  the  body  of  the  bills  drawn  thereon, 
threatened  immediately  to  arrest  him,  unless  he  would  sign  them.  Dunn,  under 
the  urgency  of  hia  threats  of  arrest,  signed  the  bills,  which  the  drawees  imme- 
diately accepted.  For  the  defendant  it  was  objected,  that  the  plaintiff  could  not 
recover,  and  SherwUl  v.  MaUkewSf  ante,  ii.  439,  was  cited. 

*GiBBs,  G.  J.,  thought  the  action  was  not  maintainable,  and  non-  r,e^ 
suited  the  plaintiff.  L  ^^ 

Best,  Serjt,  on  this  day  moved  for  a  rule  nt 5t  to  set  aside  the  nonsuit  and  hare 
a  new  trial.  He  distinguished  this  case  from  Matkno  v.  Skerwdl^  because  there 
the  check  had  been  paid,  and  from  WiOis  v.  Freeman.  12  East,  656.  In  Ardtn 
V.  fFatkimt,  3  East,  325,  the  court  particularly  notice  that  the  holder  of  the  bill 
could  maintain  no  action,  having  known,  when  he  took  the  bill,  that  the  person 
endorsing  was  in  a  state  of  insolvency.  Inasmuch  as  the  defendant  has  never 
received  the  money  due  on  the  bills,  the  assignees  can  maintain  only  trover  or 
detinue  for  them;  if  the  bills,  indeed,  had  been  paid,  an  action  for  money  had 
and  received  would  lie.  Therefore  there  must  be  a  failure  of  justice,  if  this 
action  is  not  maintainable. 

GiBBS,  G.  J.  I  wish  to  leave  this  case  entirely  to  my  brothers,  to  decide  in 
such  a  manner  as  they  think  the  law  requires ;  but  I  will  state  my  reasons  for 
my  decision  at  m'st  prius,  from  which  I  see  no  reason  now  to  differ,  and  which 
proceeded  on  grounds  which  the  counsel  for  the  plaintiff  haa  not  to-day  touched 
on  in  his  argument  It  has  been  held  as  a  consequence  of  the  statute  of  James, 
1  Jac  1,  c.  15,  s.  14,  that  if  a  debtor  of  a  bankrupt  has  entered  into  an  under- 
taking to  pay  a  debt  for  him,  it  shall  be  good.  For  example,  if  a  bankrupt  draws 
on  his  banker,  and  the  banker  accepts  the  bill,  he  is  bound  to  pay  it,  and  the 
money  is  to  be  allowed  him  by  the  assignees.  The  plaintiff's  counsel  urges,  that 
if  the  assignees  may  not  recover  in  this  case,  it  will  enable  a  banknipt^to  rtenn 
distribute  his  property  as  he  will,  without  danger  of  its  being  reached  by  ^ 
bis  assignees.  But  that  is  not  so.  If  he  gives  these  bills  to  persons  who  can 
enforce  them,  and  ought  to  enforce  them,  the  payment  of  the  bills  stands  good; 
but  if  parties  who  ought  not  to  have  the  bene^t  of  the  bills  play  them  off  fnto 
the  hands  of  innocent  endorsees,  the  assignees  may,  nevertheless,  in  all  cases 
recover  the  money  back  from  some  one.  But  the  question  in  this  case  is, 
whether  the  assignees  can  bring  trover  for  these  bills?  If  these  bills  had  passed 
into  the  hands  of  an  innoc^ent  endorsee,  and  he  had  received  payment  of  them, 
he  could  not  have  retained  that  money  in  opposition  to  the  better  title  of  the 
assignees ;  but  there  is  no  colour  to  say  that  either  the  bankrupt,  before  his 
bankruptcy,  or  the  assignees,  after  the  bankruptcy,  had  any  property  in  these 
bills,  which  were  mere  orders  signed  by  the  bankrupt  upon  hia  banker,  to  pay 
over  the  amount  to  the  defendant:  they  might  have  brought  an  action  for  money 
had  and  received  against  the  defendant,  if  it  had  been  paid. 

Dallas,  J.  The  sole  point  is,  in  wliom  was  vested  the  property  of  these 
bills  7  The  paper  belonged  to  the  defendant  The  stamp  was  in  like  manner 
the  property  of  the  defendant.  The  property  of  them  never  was  in  the  bankrupt, 
nor  were  they  ever  the  property  of  his  assignees.  I  confine  myadf  to  this  form 
of  action,  which  is  trover,  and  in  which  the  plaintiffs  never  can  recover  for  these 
bills. 

Park,  J.,  concurred  in  opinion. 
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BuRMOuoHy  J.    No  doabt,  the  debts  for  which  these  biUs  were  drawn  were 
the  property  of  the  aflsignees;  but  these  bills  never  were  the  property  of  the 
*5711    bankrupt^  *nory  coosequenily,  the  property  of  his  assignees,  and  therefore 
•I    the  nonsuit  is  right  Rule  refused. 


TOUSSAINT  V.  HARTOP. 

[1  Moon  887,  S.C.] 

Where  a  Terdiet  »  found  fbr  the  plaintiff,  rabject  to  an  award,  and  before  awaid  made  the 

defendant  diet,  a  anbieqnent  award  of  a  venliet  for  the  defendant,  and  jadgment  thereon, 

cannot  be  aui^rted. 
8o,  if  a  juror  be  withdrawn,  and  the  cauie  referred,  an  award  made  after  the  defendant'a  death 

ia  clearly  bad.    By  Gibbv,  C.  J. 
In  entering  into  a  mle  of  reference  at  niH  privg  with  a  Terdiet  for  the  plaintiff,  it  ia  prudent  to 

proTide  by  a  apeoial  atipulatinn,  that  the  reference  ahill  not  be  defeated  by  the  death  of  one 

of  the  partiea  oefore  award  made. 

This  was  an  action  of  trespass  brought  against  the«defendant,  who  was  mes- 
senger to  the  commissioners  of  bankrupt,  to  try  the  validity  of  a  commission 
which  had  issued  against  Hogg,  the  fixtures  und  stock  in  whose  house  the  plaiiH 
tiff  had  taken  in  execution,  and  whereof  the  defendant,  under  the  authority  of 
the  commission,  had  subsequently  taken  possession.  The  cause  was  tried  at 
Guildhall,  at  the  sittings  after  Trinity  term,  on  the  5th  of  July,  1816,  before 
GiBBs,  C.  J.,  when  a  verdict  was  found  for  the  plaintiff,  with  \20L  damages,  sub- 
ject to  an  award  on  the  question  whether  there  were  any  debt  due  to  the  peti- 
tioning creditor,  competent  to  support  the  commission  against  Hogg,  so  that  the 
arbitrator  should  awaid  before  5th  November,  with  power  of  enlargement  The 
costs  of  the  cause  were  to  abide  the  event  of  the  award,  and  the  costs  of  the 
reference  were  to  be  in  the  discretion  of  the  arbitrator.  The  defendant  died 
on  the  25th  of  August,  and  the  arbitrator,  after  enlarging  the  time  to  the  first 
day  of  Hilary  term,  made  his  award  on  the  9th  of  December,  finding  that  at  the 
date  of  the  commission,  there  was  a  good  petitioning  creditor's  debt  sufficient  to 
support  the  commission ;  and  he  awarded  that  a  verdict  should  be  entered  for 
the  defendant,  and  that  each  party  should  bear  his  own  costs  of  the  award.  The 
defendant's  attorney  thereupon  obtained  the  postea,  recording  that  <*  on  the  day 
*5721  ^"^  ^^'^  within  mentioned,  the  jury  *say  that  the  defendant  is  not  guilty." 
-*   And  in  Hilary  term  he  entered  up  judgment  for  the  defendant. 

Best,  Serjt.,  in  the  same  term,  moved  to  set  aside  the  award  and  the  judgment 
entered  thereon,  upon  the  ground  that  the  arbitrator's  authority  was  terminated 
by  the  defendant's  death. 

LenSf  Seijt,  now  showed  cause :  he  insisted  that  there  being  a  verdict  in  form 
taken,  if  it  were  modified  by  the  award  made  under  due  authority  it  was  well ; 
if  not,  it  must  stand  as  it  was  given  at  the  trial.  The  verdict  so  found  was  suf- 
ficient to  prevent  the  suit  firom  iibating  on  the  defendant's  decease.  It  was  held 
in  Lee  v.  Lingard^  1  East,  401,  and  Borrmodale  y.  Kitchener ^Z  Bos.  &  Pull. 
244,  that  the  verdict,  when  qualified  by  the  award,  is  substituted,  as  the  verdict 
pronounced  by  the  jury,  .and  is  so  far  recorded  as  such,  that  the  partv  may  enter 
judgment  thereon,  without  any  special  application  to  the  court  The  case  of 
Potts  V.  Ward^  1  Marsh,  366,  he  admitted,  arose  on  a  verdict. 

HuBock^  Sent,  amicus  euri€e,  mentioned  a  case  of  Bower  v.  Ttwhr,  Mich.  T. 
57  Gea  3,  in  B.  R.  post,  574,  n,  recently  decided  in  the  Court  of  "king's  Bench, 
wherein  it  had  been  held,  that  under  such  circumstances  the  award  and  judg- 
ment were  not  vitiated  by  the  death  of  one  of  the  parties. 

Best,  in  support  of  his  rule,  urged,  that  here  the  thing  sought  was  not  merely 

to  alter  the  sum  and  reduce  the  damages  found,  but  to  suMitute  an  entirely 

*6731  ^^^^'^^"^  verdict     The  reason  for  the  authority  of  the  case  in  this  court 

J  would  prevail  over  the  authority  of  Bower  v.  Toj^lor.    It  WuS  only  by  the 

▼ou  n.  63  2  T  2 
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ilBtute  of  17  Car.  3»  e.  8,  that  after  verdict,  in  the  oaae  of  a  death,  tl»  puij 
can  proceed  lo  judgtneiit  Usually  there  m  nothing  to  be  done  after  verdict 
except  to  enter  judgment ;  but  here  the  verdict  settles  nothing,  and  therefore  the 
verdict  and  award  could  not  stand,  and  the  rule  ought  to  be  abaolule. 

GiBBs,  C.  J.  With  tliese  two  cases  operating  on  each  other,  it  is  fit  we  shoalc 
pause  before  we  decide.  The  question  is  on  the  ;neaning  of  the  rule  of  refer- 
ence ;  for  if  it  does  nothing  more  than  refer  the  cause,  the  award  is  null.  Sup- 
pose that  the  parties  withdrair  tf  JQTt>r,  and  refer  the  cause  to  the  arbitration  of 
A.  B.,  then  the  case  has  no  reference  to  a  venlict ;  and  where  the  parties  take  a 
verdict  subject  to  an  awards  possibljf  it  may  be  contended  that  the  award  failings 
every  thing  shall  stand  as  if  there  were  n^verdiotk 

BuRBouQH,.  J.  Still,  if  the  authority  is  at  an  end,  the  verdict  stands  for  the 
damages  in  the  declaration,  and  that  is  what  neither  of  the  parties  ever  intended! 

Cmr,  fldk  wmiL 

GiBBS,  G.  J.,  now  ddivered  the  judgment  of  the  court  This  was  a  question, 
•whether  upon  a  verdict  taken  at  nisi  prius,  subject  to  be  reduced  by  the  award 
•of  an  arbitrator,  the  decease  of  the  defendant  before  awaid  ouide,  lewhod  the 
aothorily.  We  were  pressed  by  the  authority  of  a  former  ewe  in  the  Court  of 
King's  Bench,  in  whidh- it  was  said  to  have  been,  held,  thai  tmch  is  nol  theeflfect 
of  the  party's  death*  My  brotiierB  have  considered  it,  and  are  of  opinion  that 
the  judgment  of  this  court  m  the  former  case  of  Pott»  v.  *  Wardf  iaco»>'  r^c'VM 
rect  This  decision  will  be  of  the  less  coneequenoe,  because  ia  fulum  ^ 
practice,  care  will  be  taken  that  the  rule  of  reference  shall  provide  for  this  case; 
the  rule»  therefore,  for  setting  aside  the  award  must  be  Absolute. 


BOWER  V,  TAYLOR  and  Another. 
Same  o.  TAYLOR. 

Cm  of  these  caaaea  was  replevin,  the  other  attumptU  /  in  the  first  a  ▼erdict  waa  taken  for  the 
defendant,  in  the  other  a  verdict  for  the  plaintiff*,  in  300f.  subject,  by  an  order  otfUti  print  made 
at  the  York  Summer  atsixes,  1815,  to  a  reference,  with  power  to  the  arbitntor  to  direct  whether 
the  verdicta  should  be  entered  for  tbe  plaintiff  or  the  defendant,  so  that  the  award  were  made 
before  the  4th  day  of  Michaelmas  term,  or  such  other  time  whereto  the  arbitrator  should  enlarge 
it.  After  the  evidence  was  partly  heard,  but  before  it  was  ended,  or  award  made,  on  34th  Octo- 
ber, Taylor  died.  The  arbitrator,  on  3d  November,  and  21st  January  respectiT'ely,  en-lareed  the 
time  for  making  his  award,  ultimately  to  the  beginning  of  Easter  term}  and  on  the  5ta  Feb- 
ruary tbe  arbitrator  made  his  award,  directing  62/.  16s.  rent  to  be  paid  by  Bower  to  Taylor, 
bej^ond  the  plaintiff's  demand  in  attumptity  and  a  verdict  for  Taylor  in  the  replerin  salt.  Tbe 
plaintiff's  attorney  in  January  gave  notice  to  the  defendant's  attorney  not  to  proceed  in  tbe 
reference,  on  the  ground  that  the  evidence  of  the  parties  was  material,  which  oould  not  now  be 
had,  and  that  there  would  be  a  defect  of  mutuality  in  the  remedy  by  attachment,  and  that  the 
court  would  be  moved  to  set  aside  the  award.  The  defendant  entered  up  judgment  in  thete 
I  actions  as  of  Hilary  term,  with  a  suggestion  of  Taylor*a  death. 

Topping,  in  Baster  term,  1816,  obtained  a  rule  niH  te  set  aside  this  award,  agaiast  which 
HuUock  showed  cause.  When  either  party  dies  between  verdict  and  judgment,  his  death  shall 
not  be  alleged  for  error,  so  as  the  judgment  be  entered  within  two  years  after  the  verdict,  17 
Car.  2,  c.  8.  And  by  the  sutnte  of  8  &  9  W.  3,  c.  7,  if  there  be  two  or  more  plaintiffs  or  de- 
fendants, and  one  or  more  of  them  die,  if  tbe  cause  of  action  survive  te  tbe  surviving  plaintiff, 
or  against  the  aurviving  deFendant,  the  action  ahall  not  be  thereby  abated,  but  such  death  being 
euggested,  such  action  shall  proceed  at  th<\8uit  of  the  surviving  plaintiff  or  plaintiffs  against  the 
eurviving  defendant  or  defendanti.  The  circnmstance  of  the  right  of  the  plaintiiis  to  take  oat 
^execution  without  a  previous  application  to  tbe  court,  shows  decisively,  that  the  award  ^ 

is  lo  be  treated  as  the  verdict  of  the  jury.  If  any  thing  more  were  necessary  to  be  [^575 
done  by  the  court,  the  question  might  be  different.  In  Higgifuon  v.  Netbitt,  I  Bos.  & 
Pull.  97,  and  Ofimet  v.  Naith,  Ibid.  480,  the  court  gave  leave  to  enter  up  judgment  in  the  6rst 
instance  on  a  verdict  reduced  by  an  award.  So  it  was  held  in  Lee  v.  LtHgtrA,  1  East,  401,  wb«n 
a  verdict  is  taken  pro  formd  at  the  trial  for  a  certain  sum,  subject  to  the  award  of  an  arbitrator, 
the  sum  afterwards  awarded  is  to  be  taken  as  if  it  had  been  originally  found  by  the  jury,  and 
tiie  plaintiff  is  entitled  to  enter  up  judgment  for  the  amount,  without  any  appnca^cm  te  the 
eoort.  Lord  Kcirroir,  C.  J.,  there  says,  ^*  A  verdict  is  Uken  pro  farmA  mibject  to  the  award  of 
the  arbitrator;  but  after  the  arbitrator  has  ascertained  the  sum  to  be  recovered,  each  finding  is 
ia  the  place  of  the  verdict,  and  must  be  considered  the  same  as  if  the  Jury  had  originally  fouml 
•o  much  to  be  due :  and  then  aH  the  same  consequences  ensae**'    And  again,  **TuB  award  was 
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in  the  place  of  the  Terdict  of  the  jury.'*  So  in  B^rrowdale  v.  Kiidutur^  3  Bos.  k,  Poll.  344, 
Lord  Altas&ev  that  eimtaei  himself:  "  By  consent  of  the  parties  ao  arhitrator  is  at  nitt 
priua  substituted  in  the  place  of  the  jury  ;  and  where  an  award  is  made,  the  verdict  must  of 
course  be  entered  so  as  to  correspond  with  that  award.*'  And  in  Bonner  v.  Chariton^  5  Eastj 
139,  144,  Le  Blahc,  J.,  said,  «  The  true  meaning  of  the  role  of  reference  is,  thst  the  parties 
content  that  the  arbitrator  shall  mould  the  verdict  which  has  been  taken ;  and  that  the  veraict  so 
mTwMrri  by  him,  shall  be  taken  to  be  the  verdict  which  the  jury  should  have  found."  So,  in 
FrmUics  v.  Retd,  ante,  i.  151,  Mahsfiblp,  C.  J.,  says,  « It  is  urged  that  tMs  is  the  finding  of  tlie 
inry,  but  that  is  mere  form.  It  is  in  substsnce  an  agreement  between  the  parties.  The  jury 
bave  in  fact  no  conceni  with  the  matter.    The  amount  is  fixed  by  the  coaatel  in  the  cause." 

To^ng  endeavoured  to  tupport  hit  application,  but 

T%e  Court  diacharged  the  rule. 


RooBM  aned  ont  a  writ  agaiatt  StMitOH,  aad  declared  thereon,  hat  no  issue  ever  was  joined 
therein.  There  were  *accounts  subsisting  between  Rogers  and  Baddely,  between  Stan- 
ton and  Baddely,  and  between  Rogers  and  Stanton :  neither  Rogers  nor  Stanton  sued 
Baddely,  but  Baddely  became  party  to  a  judge's  order,  entitled  in  this  cause  ofMogws 


ROGERS  r.  STANTON. 

But  if  a  straager  to  the  cause  beeome  by  rule  ef  coait  psTty  to  a  reference  made  in  the  cause 
before  any  jurr  is  sworn,  and  if,  after  the  award  msde,  but  before  judsment,  one  of  the  parties 
to  the  cause  die,  thoagh  the  cause  sbate,  the  rule  of  court  is  not  defunct  as  to  the  stranger ; 
bnt  an  attachment  shan  go  thereon,  for  non-perfomance  of  the  award. 

An  exeovtor  may  have,  witho«t  $eit€/jaciaMy  or  other  process  of  revivor,  an  attaohnieiit  for  non- 
performance of  an  award  made  in  his  testator's  cause  in  his  lifetime  in  favour  of  the  testator. 

Rooi 

▼.  Stanioitf  fer  referring  all  matters  in  diAere'noe  be'tweeo  the  three  partiet.  There  were  no  bonds 
of  arbitration.  The  arbitrator  awarded,  that  Baddely  should  pay  Stanton  220^  and  741.  costs. 
Before  any  judsment  was  entered  upon  the  award,  Stanton  died.  Butt,  the  executor  of  Stanton, 
came  to  Baddely  atteaded  by  the  attorney  in  this  cause,  and  applied  for  payment  without  suc- 
cess. Butt  had  not  obtained  probate,  nor  did  he  exhibit  the  defendant's  will  to  Baddely.  On&low, 
Seijt.,  in  Trinity  term,  1816,  on  behslf  of  Butt  the  executor  of  Stanton,  without  any  process  to 
revive  the  cause,  moved  in  this  cause  for  a  rule  that  service  of  the  awaid  at  Baddely's  dwelling- 
house,  should  be  good  service  in  order  to  gronad  thereon  an  attachment,  upon  an  affidavit  of 
belief  that  Baddely  kept  out  of  the  way  to  avoid  a  personal  demand  of  payment ;  and  that  rule 
being  made  absolute,  n^,  on  a  subseauent  day,  obtained  a  rule  vUti  for  an  attachment  against 
Baddely  fbr  a  contempt  of  tira  role  or  this  court  whereby  the  cause  stood  referred,  inouriad  by 
hit  not  having  paid  the  money  in  punuance  of  the  award. 

Copiey,  Seijt.,  now  showed  cause.  He  first  insisted,  thatb^  the  death  of  Stanton  the  action 
was  abated  ;  the  action  being  abated,  every  executory  rule  of  the  court,  for  a  thing  to  be  done 
in  future  in  the  cause,  was  gone  with  it ;  they  purported  to  be,  and  in  eff^t  were,  orders  fbr 
regulating  the  eoorse  of  that  suit :  they  had  no  other  power ;  and  when  that  suit  no  longer  ea» 
isted,  it  could  be  no  lonser  regulated.  All  proceedings  in  that  cause  then  dropped  to  the  ground. 
The  court  owed  its  whole  jurisHction  in  this  matter  to  the  existence  of  this  cause  ;  for  the  order 
of  the  court  made  npon  individuals,  who  were  not  suitors,  would  be  wholly  inoperative ;  the 
breach  of  an  aareement  made  in  this  court,  but  not  made  in  a  cause,  would  not  be  a  contempt 
of  the  court.  Nothinff  was  better  settled  than  the  maxim,  that  consent  cannot  give  jurisdiction. 
Secondly,  he  urged  tnat  Baddely,  even  if  he  were  so  far  bound  bv  the  swaM  that  an  action 
could  be  maintained  thereon  agtunst  him,  which  he  admitted  would  be  the  effect  of  the  sabmia- 
sion,  considered  at  a  contract  betwean  the  parties,  yet  he  was  guilty  of  no  contempt.  It  did  net 
lie  within  the  knowledge  of  Baddely  that  Butt  was  the  defendant's  executor  ;  he  had  obtained 
no  probate.  The  person  who  had  been  attorney  for  Stanton,  and  who  joined  in  the  application 
for  payment,  had  ceased  to  be  attorney  in  the  cause ;  fbr  when  the  cause  abated  hia  warrant  was 
at  sn  end ;  and  he  therefore  was  not  anthorised  to  demand  the  money.  The  court  in  this 
instance  derived  no  jurisdiction  from  the  statute  of  9  &  10  W.  3,  c.  15  ;  ior  this  was  not  a  sub- 
mission pursuant  to  that  statute.  Moreover,  there  was  neither  verdict  nor  interlocutory  judg- 
ment in  this  case,  consequently  the  defendant  was  not  aided  either  by  the  statute  of  17  Car.  3,  e. 
8,  or  by  the  statute  of  *8  St  9  W.  3,  e.  1 1 ,  iT.  6.  BuU  could  not  substitute  the  arbitrator's 
'5771  award  either  for  a  verdict,  or  for  an  interlocutory  judgment,  so  as  to  bring  the  case 
'*  within  either  of  those  statutes.  Further,  if  Butt  could  in  any  manner  avail  himself  of 
the  former  proeeedings  in  this  cause,  at  least  he  must,  before  he  could  oome  into  this  court  as  a 
party  to  the  suit,  proceed  by  Mrirtfaciat^  which  he  had  not  done.  Even  if  a  judgment  had  been 
entered  on  the  award  before  the  defendant's  death,  his  executor  must  have  revived  it  by  tcire 
faeioBy  before  he  could  reap  the  fruit  of  that  judgment.  A  fortiori^  where  the  suit  had  absted 
before  judgment,  some  process  to  revive  it  was  necesssry. 

OnstoK*,  in  support  of  his  rule,  urged,  that  the  award  heing  made  before  the  death  of  the-  party, 
npon  his  decease  all  his  rights  vested  in  the  executor.  If  the  executor  had  not  sufficiently  shown 
his  authority,  yet  the  sttomey  in  the  cause  was  authorized  by  his  warrant  to  demand  payment. 
Further,  it  was  sworn  that  when  the  esecntor  applied  for  payment,  Baddely  pramited  to  pay 


GiBBi,  C.  J.  I  do  not  see  any  reason  why  the  executor  should  not  have  this  remedy.  The 
award  is,  that  Bfr.  Baddelv  shall  pay  to  the  defendant,  his  executors  or  administrators,  tka 
awarded  sum.    He  hat  anmrtaken  that  he  will  perfbrm  ^  awaid*  Rale  afatoliils. 


^»0  Harmar  v.  Davis.  T.  T.  1817.  [Sll 


HARMAR  and  Another,  Assignees  of  EDWARD  DAYIS,  e. 
GILBERT  DAVIS. 

[1  Moore  900,  S.  C] 

If  tho  anig^eet  of  a  banknipt  vaing  tbe  petitioning  creditor  for  mcmey  of  the  banlmipt'e  wUcb  he 
has  got  into  his  hands,  accidentally  show  that,  on  a  statement  of  aoeoonta  between  the  de- 
fendant and  the  bankrupt,  the  balance  due  from  the  latter  is  less  than  sufficient  to  sostain  the 
commission,  the  defendsnt  nevertheless  is  estopped  from  taking  adrantage  of  that  fact  to  defeat 
the  action  by  his  affidarit  of  debt,  made  to  support  tiie  commission. 

This  was  an  action  brought  by  the  assignees  of  Edward  Davis,  a  bankrupt, 
against  his  brother  the  defendant,  for  goods  sold  and  delivered,  and  money  lent, 
and  on  the  other  usual  money  counts.  The  plaintiffs  delivered  a  bill  of  particu- 
lars, in  which  they  confined  themselves  to  the  sum  of  624/.  155.,  being  one  moiety 
of  the  money  which  the  defendant  had  receired  *for  the  bankrupt's  use,  racing 
from  the  keeper  of  a  lottery  office,  as  the  proceeds  of  one-eighth  part  of  ■- 
a  lottery  ticket,  which  had  been  purchased  jointly  by  the  bankrupt  and  a  person 
named  Ridler ;  and  annexed  to  the  particular  a  declaration  that "  the  plaintiffs 
did  not  know  or  believe  that  the  bankrupt  was  indebted  to  the  defendant  in 
any  sum  of  money  whatever,  or  that  he  had  any  counter-demand  against  the 
bankrupt,  or  against  the  plaintiffs  as  his  assignees,  and  therefore  they  could 
not  give  any  creditor  account."  The  defendant  gave  notice  of  disputing  the 
commission  of  bankrupt,  which  had  been  obtained  on  his  own  petition,  sup- 
ported by  an  affidavit  that  the  bankrupt  was  indebted  to  him  in  303/1  2s,  uii 
Upon  the  trial  of  the  cause  at  the  Gloucester  Spring  assizes  1817,  before  Park, 
J.,  the  plaintiffs  proved  a  payment  of  224/.  1 05.  to  have  been  made  by  the 
bankrupt  to  the  defendant,  in  contemplation  of  bankruptcy.  The  defendant 
proved  that  the  sum  which  he  had  received  for  the  lottery  ticket,  he  had  instantly 
paid  over  to  his  brother ;  so  that  that  demand  did  not  subsist,  and  inasmuch  as 
the  sum  established  by  the  plaintiffs  to  be  due  from  himself  to  them,  would,  if 
set  off,  and  deducted  from  the  debt  of  303/.  25.  2d.,  on  which  the  commission 
issued,  reduce  the  debt  due  from  the  bankrupt  to  himself  to  78/.  75.  2//.,  a  sun- 
insufficient  to  support  the  commission,  the  defendant  contended  that  the  plain 
tiffs  had  destroyed  their  own  case,  and  had  shown  that  the  commission  was 
invalid,  and  that  they  had  no  title  on  which  they  could  recover :  the  defendant 
also  contended,  that  the  declaration  of  the  plaintiffs,  annexed  to  their  particular, 
that  no  debt  or  counter  demand  was  due  from  the  bankrupt  to  the  defendant, 
was  a  denial  of  the  petitioning  creditor's  debt,  and  a  repudiation  of  the  com- 
mission ;  but  this  point  Biossei,  Serjt,  on  the  discussion  before  the  court 
•above,  abandoned.  The  plaintiffs,  on  the  other  hand,  contended,  that  .  _^ 
the  defendant  was  estopped  by  his  own  affidavit  of  debt,  from  now  deny- 
ing the  amount  thereof  to  be  30:)/.  2s,  2d,  The  jury  found  a  verdict  for  the 
plaintiffs  for  224il  95.  6(/.,  subject  to  the  opinion  of  the  court. 

Blosset  in  Ekister  term  had  obtained  a  rule  nisi  to  set  aside  this  verdict  and 
enter  a  nonsuit 

Lens,  Serjt.,  in  this  term  showed  cause,  urging  that  it  did  not  lie  in  the  mouth 
of  the  petitioning  creditor  to  contest  the  amount  of  the  very  debt  on  which  he 
himself  had  petitioned ;  it  was,  with  relation  to  him,  a  good  petitioning  creditor's 
debt  by  estoppel,  and  he  could  not  impugn  that,  which,  under  the  direction  of 
the  bankrupt  acts,  be  had  sworn  to,  however  the  commission  might  be  void  as 
to  others.  He  could  not  make  any  use  of  that  fact  in  this  action,  nor  defeat  the 
claim  of  the  assignees  by  withdrawing  himself  from  the  character  of  petitioning 
creditor. 

Blossei,  in  support  of  his  rule,  urged,  that  when  the  plaintiffs  by  their  action 
cut  down  the  debts  due  to  the  defendant  as  petitioning  creditor^  the  coromissioo 
cannot  be  then  supported.  The  plaintifis  destroy  their  own  right  to  recover 
Tf  a  party  who  sets  up  an  estoppel^  afterwards  gives  evidence  w^ch  is  contrary 
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to  the  estoppel,  the  jury  are  not  bound  to  find  according  to  the  estoppel.  The 
(air  meaning  of  the  affidavits  is,  that  when  the  accounts  are  balanced,  the  bank- 
rupt is  indebted  to  the  defendant  in  a  balance  of  100/.  and  upwards.  If  so,  this 
sum  of  224/.  95  6d.  must  necessarily  have  been  taken  into  that  account :  it  is  no 
mtxim  where  stated  in  the  depositions,  that  this  sum  was  not  considered  *in  the 
•I  account  between  the  parties.  The  jury  under  this  act  of  Geo.  2,  ought  to 
lEiscertain  the  balance,  and  then  they  cannot  find  more  than  791  to  have  been 
due  to  the  defendant,  and  therefore  the  plaintiffs  strike  away  the  commission 
from  under  themselves 

The  Court  were  of  opinion  that  the  amount  of  the  petitioning  creditor's  debt 
could  not  be  disputed  in  an  action  brought  against  the  petitioning  creditor,  by 
the  assignees  deriving  title  under  the  commission  which  the  defendant  himself 
bad  sued  out  It  was  not  competent  to  the  petitioning  creditor  to  controvert  this 
affidavit  of  debt,  which  he  had  made  under  the  directions  of  the  statute. 

Rule  discharged. 

The  event  of  the  cause  precluded  a  question  that  had  been  raised  respecting 
the  costs  of  contesting  the  bankruptcy. 


POWELL  V.  GRAHAM,  Executor  of  GRAHAM. 

[1  Moore  S05,  8.  C] 

A  promiM  made  upon  good  consideration  bj  a  testator,  that  hit  executor  shall  pay,  is  a  sniBcieBl 

consideration  for  an  action  in  OBttmipsit  against  the  ezecator. 
And  in  saeh  action,  it  is  neither  necessary  to  arer  asaets. 
Nor  a  promise  by  tlie  ezecator ;  by  three,  BuanouoH,  J.,  distentUnte, 
On  a  count  averring  an  account  stated  by  the  defendant  of  moneys  due  from  him  as  executor,  the 

judgment  shall  be  dt  bonii  tutaioHi. 
It  may  bo  Cherefoie  joined  with  counfei  on  promisea  of  the  teatator. 

The  plaintiff  declared  in  her  first  count  oo  an  indebiiaius  assumpsU  for 
wages  or  salary  due  to  her  from  the  testator,  for  her  service  as  his  servant ;  and 
*5H11   *B^^'^^^  ^  promise  by  the  testator  to  pay,  but  showed  no  breach.    The 

•I  four  next  counts  were  the  usual  money  counts,  alleging  that  the  testator 
was  indebted,  and  that  the  testator  promised  to  pay,  and  showed  a  breach  in  the 
non-payment  either  by  the  testator  in  his  lifetime,  or  by  the  defendant,  ezeeuior  as 
aforesaid^  since  his  decease,  not  averring  assets.  The  plaintiff  further  declared, 
that  in  the  testator's  lifetime,  in  consideration  that  the  plaintiff,  at  the  testator's 
request,  would  enter,  (as  she  stated  it  in  the  sixth  count,)  and  (as  she  averred  in 
the  seventh  count)  had  entered,  into  his  service  as  a  nurse  and  housekeeper, 
and  would  continue  to  serve  him  as  such,  until  his  death,  at  certain  wages,  to  wit, 
20/1  per  annum;  the  testator  undertook,  that  his  executors  should  after  his 
decease  pay,  as  such  his  executors,  to  the  plaintiff  a  certain  sum,  to  wit  Wl^  and 
she  averred  her  service  and  continuance  therein  to  his  death,  and  notice  after  his 
death  to  the  defendant  as  executor,  and  that  by  reason  of  the  premises,  the  de- 
fendant became  liable  as  executor  to  pay  the  plaintiff  that  sum,  and  in  consider- 
ation thereof  promised  to  pay  whenever  he  the  defendant,  executor  as  aforesaid, 
should  be  requested.  In  the  eighth  count  the  plaintiff  avened  that  in  the  testator's 
lifetime,  in  consideration  that  she  was  in  his  service,  and  would  be  therein  at 
the  time  of  his  decease,  the  testator  promised  her,  that  his  executor  should,  in  a 
reasonable  time  after  the  testator's  decease,  pay,  as  such,  his  executor,  a  certain 
sum  besides  her  wages,  and  she  averred  that  she  was  in  the  testator's  service  at 
his  death,  and  notice  after  his  death  to  the  defendant,  whereby,  and  by  a  reason- 
able time  being  elapsed,  the  defendant  became  liable,  as  executor,  to  pay,  not 
averring  any  promise  of  the  executor  made  in  consideration  of  that  liability.  In 
the  ninth  count  she  stated  that  the  defendant  as  executor  as  aforesaid,  after  the 
*SS21   ^^^^^'  *death  accounted  with  the  plaintiff  of  moneys  ftnom  the  defend- 

J   ant  as  executor  to  the  plaintiff  due,  and  was  found  indebted,  and  the 
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defendant  as  executoi;  in  consideration  thereof,  [>ronii8ed  to  pay  the  last  meor 
tioned  money,  and  avers  that  the  defendfint,  executor  as  af»resaH  hath  not  paid* 
although  the  defendant  as  exMutor,  was  requested.  The  defendant  demurred* 
and  assigned  for  causes,  that  the  several  counts  and  the  causes  of  aotion  therein 
mentioned  were  misjoined,  inasmuch  as  *he  last  count  stated  a  contract  and 
cause  of  action  not  arising  till  after  the  testator's  death,  although  the  several 
other  counts  were  on  contracts  with  the  testator.  The  plaintiff  joined  in  de- 
murrer. 

This  case  was  twice  spoken  to  in  Easter  term,  by  Vaugkan,  Seijt,  in  support 
of  the  denorrer,  who  on  both  occasions  was  requested  to  postpone  the  conclu- 
sion of  his  argument  that  the  defendant's  counsel  might  more  fully  consider  how 
the  seventh,  eighth,  ninth,  and  tenth  couQtf«  were  affected  by  the  doctrine  held 
in  Rann  v.  Hughes^  7  Term  Rep.  ^350,  n,  7  Bro.  Pari.  Cas.  5^0. 

Vaughan  in  support  of  the  demurrer,  contended;  Gr^t,  that  the  joinder  of  the 
eighth  count  with  the  preceding  counts  was  a  misjoinder  of  action,  because,  as 
be  assumed,  upon  the  eighth  count  the  executor  would  be  chargeable  de  bims 
propriis  and  not  de  bonis  testator  is.  For  this  proposition  he  cited  Hose  v.  Bov^ 
AT,  1  H.  Bl.  108,  which  he  supposed  to  overrule  Secar  v.  Atkinson,  I  H.  Bl. 
102,  and  he  distinguished  this  case  irooi  Powhy  v.  Newton,  ante,  vi.  453,  by  the 
difference  which  exists  between  a  plaintiff  executor  and  a  defendant  executor, 
the  effect  of  which  distinction  was  recognised  by  the  court  in  the  ease  of  r«c,2Q 
•Ord  y.Fenu>iek,A  Bast,  104;  EUaes  v.  Moeattoe,{a)  which  was  cited  ^  ^'^ 
in  Secar  v.  Atkinson,  was  in  like  manner  the  case  of  a  plaintiff  executor.  J3/&5 
y.  Bowen,  Forrest,  98,  would  be  cited  by  the  plaintifi^  but  it  was  precisely  similar 
to  Secar  v.  Atkinson,  Secondly,  the  eighth  count,  considered  by  itself,  wae 
defective.  Brigden  v.  Parkes,  2  Bos.  d&  Pull.  421,  also  shows  that  there  is  a 
misjoinder  here.  It  was  necessary  here,  at  least  to  aver  that  the  defendant  had 
assets,  and  that  the  defendant,  in  consideration  of  having  assets,  promised  to 
pay,  as  was  done  in  Lee  v.  Muggeridge,  ante,  v.  36,  without  which  averments, 
that  action  could  not  have  been  supported.(6)  In  the  actions  for  legacies  which 
the  courts  for  some  time  entertained,  there  was  uniformly  an  averment  of  assets, 
as  in  Hawkes  v.  Saunders,  Cowp.  2d9,  and  in  Atkins  v.  I£U,  Cowp.  284.  In 
Rann  v.  Hughes,  there  is  an  averment  that  the  defendant,  being  liable,  promised. 
In  Deeks  v.  StnUt,  the  last  case  decided  upon  the  question  of  suing  for  le^uues  in 
the  common  law  courts,  there  was  an  averment  of  assets,  and  of  the  defendant's 
consequent  liability,  and  a  promise  to  p^^.  At  least  it  must  be  necessary  to  aver 
either  the  possession  of  assets,  or  an  express  promise  of  the  testator,  if  not  both. 
He  velerred  to  the  authorities  collected  in  the  first  part  of  a  note  in  Cor^ton  v. 
Lithebye,  2  Wras.  Sauad.  1 17  e,(e)  not  adverting  to  the  correction,  which  sub- 
sequent decisions  had  impelled  the  learned  editor  to  subjoin  in  the  latter  part 
of  the  same  note. 

Best,  Secjt^  oontri,  contended  that  there  was  .no  rai^oinder,  because  the 
defendant,  upon  his  account  stated  *of  moneys  due  from  him  asexosttlor,  r^moM 
was  liable  de  bonis  testaioris,  and  not  de  bonis  propriis  :  for  this  propoai-  ^ 
tion  EUit  v.  Bowen,  and  Seeenr  v.  Atkinson,  were  directly  in  point  And  he 
cited  Jufkn  v.  Samuel,  I  New  Rep.  43,  and  Powdick  v.  Lyon,  U  East,  565^  as 
establishing,  that  if  either  count  in  the  declaration  were  good,  there  being  no 
misjoinder,  the  plaintiff  was  entitled  to  judgment  on  that  count  The  cases 
of  actions  for  legacies  were  long  since  exploded,  but  while  thegr  were  reoogoiaed, 
there  was  a  reason  for  an  averment  of  assets  in  these  cases,  which  does  not  exist 
here,  namely,  that  until  all  the  debts  are  paid,  the  exeentor  is  not  warranted  in 
paying  legacies;  and  the  averment  there  consequent^,  was  aot  an  afemient.qf 
assets  generally,  but  of  assets  beyond  what  sufficed  to  pay  all  the  debts.  The 
same  distinction  made  an  express  promise  in  those  cases  necessary.    Bot  it  hm 

(o)  Cited  in  1  H.  Bl.  lOS,  and  in  Jmkint  ▼.  Phone,  1  8«lk.  908.  <»)  1  Mk-  SM. 

,c)  Writtan  before.UM  decision  in  Ord  v.  FemoMt,  and  othen  of  thit  olaae. 
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never  been  neoeswry  fiir  aiCfodttor  ef  the  deceased  to  aver*  aeMts;  Imr  tfie  plahi- 
ttff  caiiQot  know  wlietfaer  the  executor  has  aMeia  or  not,  the  want  of  assets  is  to 
.be  set  up  hy  the  exeoutor  as  matier  of  defenee.  The  eighth  eount  is  good,  for 
.it  shows  a  good  oaiise  of  aoticHi ;  viz.  a  good  oeaside^tion  moving  to  the  testa- 
tor,  and  a  promise  made  by  him  thereon,  and  an  averment  that  the  executor,  in 
consideration  thereof,  beoaae  liable:  htt  v.  MuggtMgt  is  irrelevant  Brigden 
M,  Partes  was  decided  upon  ihe  ground  tJtm  the  defendant  is  not  slated  to  have 
accounted  ^  as  eiwiutor"  though  he  is  styled  by  the  addition  ''  eneoator  as  afor^ 
said."     Rann  v.  Hugkts  is  not  applicable  to  ibis  case. 

GiBBs,  C.  J.  We  are  aJl  of  opinion  that  there  is  no  misjoinder ;  bnt  on  the 
first  point  my  brother  Burrouoh  differs  from  the  rest  of  the  court.  This  action 
^5851  ^  brought  by  the  plaintiff  against  the  representative  of  *lhe  deceased, 
-I  upon  a  promise  by  the  deceased  that  his  representative  shall  pay  so  much 
money  to  the  plaintiff:  if  the  representative  does  not  pay  that  money,  it  is  no 
breacli  of  any  promise  of  the  representative :  but  it  is  a  breach  of  the  promise 
of  the  deceased.  If  the  deceased  has  left  assets,  the  representative  is  bound  to 
apply  them  in  eatisfaction  of  tbe  testator's  engagements.  If  the  representative 
will  not  pay,  what  is  the  remedy  ?  How  can  the  person  to  whom  the  promise  is 
made,  possibly  recover  the  money,  but  by  bringing  an  action  against  the  execu- 
tor, and  therein  treating  this  as  a  debt  completely  due  to  her  on  the  promise  of 
the  testator,  and  stating  that  the  executor  is  bound  to  pay  her  out  of  the  assets  ? 
What  is  the  consequence?  If  the  defendant  has  no  assets,  he  may  f>lead  it,  and 
the  plaintiff  can  have  judgfnent  dt  bonis  quando.  If  she  cannot  have  this 
action,  she  is  completely  without  remedy,  unless  the  executor  chooses  voluntarily 
to  pay  her.  If  the  defendant  has  no  assets,  I  am  of  opinion  that  that  fact  ought 
to  come,  as  matter  of  defence,  from  him,  and  therefore  that  the  plaintiff  may 
recover  on  the  eighth  count.  Supposing  that  count  to  be  bad,  the  plaintiff  is 
entitled  to  judgment  on  all  the  other  counts,  for  is  there  any  misjoinder  ?  In 
all  of  them  the  defendant  is  charged  either  on  the  promise  of  the  testator,  or  on 
a  promise  made  by  the  defendant  as  executor.  A  count  on  a  promise  made  by 
the  defendant  aa  executor  has  no  force  further  to  charge  the  defendant,  than  a 
count  on  a  promise  of  the  testator.  In  several  cases  the  defendant  has  been 
charged  as  promising  as  executor,  and  yet  he  has  been  held  liable  de -bonis  pro- 
priis;  but  that  is,  because  in  those  cases,  the  nature  of  the  debt  has  been  such, 
as  necessarily  made  the  defendant  liable  de  bonis  propriis.  For  example,  where 
there  has  been  a  count  againat  him  for  money  had  and  received  by  him  as  exe- 
0tuun  Gutor,  if  he  receives  the  money,  he  must  be  personally  liable.  So,  *of 
^^J  money  lent.  So,  of  money  due  on  an  account  .stated.  But  this  propo- 
aitioD  must  be  confined  to  ihe  case  of  an  account  stated  of  money  received  by 
himself  personally.  If  this  distinction  be  attended  to,  it  preserves  all  the  cases 
from  the  charge  of  inconsistency.  Every  case,  though  apparently  discrepant, 
may  be  reeonciled  in  this  mode ;  and  therefore  I  am  of  opinion  that  there  is  no 
misjoinder  here,  and  that  neither  of  the  eounts,  separately,  is  liable  to  the 
demurrer. 

Park,  J.  The  mle  has  been  well  laid  down  by  my  lord  chief  justice,  and  the 
question  is,  whether  the  same  plea  can  be  pleaded  to  all  these  counts,  and  the 
same  judgment  given  on  all.  If  money  were  lent  to  an  exeoutor  himself,  even 
though  it  were  to  be  employed  for  purposes  of  Ihe  testator,  yet  the  loan  is  made 
to  the  eieoulor  himaelf ;  and  thus  are  reconciled  the  judgments  given  in  this 
eoart  by  a  very  learned  person  in  two  cases  of  &€ar  v.  Aikinsom  and  Rose  v. 
Bmoler  The  justice  of  the  oase  is  4rith  the  phmitiff,  and  I  concor  in  the  judg' 
ment  given  by  ray  lord  chief  justice. 

BuKBOfWH,  J.  A  promise  made  by  a  testator  that  his  executor  shall  pay,  ia 
not  fffhnd  jfcKM  binding  on  the  executor:  in  order  to  make  it  binding  on  him 
al  all,  U  is  ■neoeBwry  to  go  further,  and  to  show  that  he  has  the  means  of  paying. 
This  waa  ao  heM  in  a  case  of  WUUammm  v.  £dtak,  m  1774,  in  the  Court  of 
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King's  Bench;  and  the  case  of  Perroi  v.  Austin,  Cro.  El.  232,  was  there  cited, 
wherein  the  court  say,  "  if  one  covenant  that  his  executors  shall  pay  10^,  debt 
lies  not  against  his  executor."  Wiliiamsan  v.  Losk  was  an  action  on  a  note  in 
writing  given  by  the  testator,  promising  that  his  executor  should  pay  his  niece 
100/. ;  and  the  impression  made  on  *the  bar  was,  that  but  for  the  ex-  r«»a7 
press  averment  of  assets,  the  executor  would  not  have  been  liable.  I  ^  ^^ 
have  above  said,  that  no  action  lay  against  the  executor,  on  the  promise  of  the 
testator;  and  how  should  itt  for  it  is  only  in  consequence  of  the  assets  coming 
lo  hand,  that  the  executor  is  liable  to  disburse.  This  was  so  thought  by  the 
pleader  who  drew  the  declaration  in  Lee  v.  Muggeridge:  he  has  made  an  aver- 
ment of  assets,  framed  according  to  the  declaration  in  WUHamson  v.  Losh,  It 
b  said  that  the  plaintiff  is  aided  by  the  averment,  that  the  defendant,  as  executor, 
became  liable  to  pay :  that  is  an  averment  of  a  mere  consequence  of  law,  and 
does  not  assist  him.  If  this  cause  were  tried,  it  would  be  incumbent  on  the 
plaintiff  to  show  that  the  defendant  had  assets,  or  he  could  not  recover ;  for 
here  the  debt  was  not  complete  in  the  testator's  time :  in  the  other  cases  the 
debt  is  complete  before  the  action  is  brought.  I  therefore  diiler  from  the  rest 
of  the  court  in  thinking  this  count  bad,  but  the  judgment  upon  the  other  counts 
must  be  for  the  plaintiff.(a)(6) 

(a)  DalUt,  J.,  was  abieat  this  day  in  consequence  of  indispoaition. 

(6)  [See  3  Barn.  &  Aid.  101,  Wigley  v  Athton  et  al.g  6  Johns.  US,  Whitaker  ▼.  Wkiiaker  t 
8  ib.  440,  Cmrttr  v.  PMpt'B  Adminutraior.] 


DONNE  V.  MARSH. 

[1  Mooro,  320,  8.  C] 

Where  a  defendant  haa  obtained  time  to  plead,  and  tkiled  to  plead  within  the  time  giTen,  ■• 
subseouent  rule  to  plead  is  necessary,  previous  to  the  plaintiff  'a  signing  jodgmeat  for  want 
of  a  plea. 

And  that,  although  the  time  to  plead  expirea  in  the  preceding  term,  and  the  plaintiff  do  not  sign 
judgment  till  the  subsequent  term. 
/ 

Process  was  served  on  the  defendant,  returnable  on  the  morrow  of  the  Ascen- 
sion, in  Easter  term,  being  the  l(kh  of  May.  On  the  same  or  the  next  day  a 
declaration  was  filed  He  bene  esse,  and  a  rule  to  plead  *was  given  in  that  r^ecQ 
term.  On  the  39th  of  May  the  plaintiff  consented  to  an  order  for  time  *- 
to  plead  till  Saturday,  31st  May,  at  12.  An  appearance  was  filed  by  the  plain- 
tiff  on  the  2d  of  June,  being  the  essoin  day  of  Trinity  term,  and  on  the  same 
day  the  plaintiff  signed  interlocutory  judgment  for  want  of  a  plea,  without 
giving  any  rule  to  plead  as  of  Trinity  term.  PeQ,  Serjt.,  on  a  former  day  in 
this  term  ha{i  moved  to  set  aside  this  judgment  with  costs,  for  irregularity,  which 
he  contended  consisted  in  the  want  of  a  rule  to  plead,  for  which  position  he 
relied  on  Tiwlar  v.  Sloemnb,  Barnes,  243,  and  Impey's  Practice,  tit.  Rule  to 
plead,  218.  278,  and  he  endeavoured  to  distinguish  this  case  irom  Towers  t. 
Powell,  1  H.  Bl.  87,  and  1  Cromp.  Pr.  166,  because  there  a  rule  to  plead  had  at 
one  period  been  given. 

Best,  Serjt.,  showed  cause  mstanier :  he  cited  StarkU  v.  Wilkes,  1  H.  Bl. 
87,  and  1  Cromp.  Pr.  166,  cited  and  recognised  in  Towers  v.  PoweU,  as  decid- 
ing, that  where  the  defendant  has  obtained  time  to  plead,  it  is  unnecessary  to 
serve  him  before  signing  judgment  with  a  rule  to  plead ;  and  Decker  v.  Skedden, 
3  Bos.  d&  Pull.  180,  wherein  the  court  recognised  this  practice,  though  they 
held  that  it  did  not  extend  to  the  case  where  a  mere  summons  for  time  to  plead 
was  taken  out,  without  any  order  being  made  thereon.  Cur,  ado.  viift. 

The  Court  on  this  day  recognised  the  propriety  of  the  decision  in  Towers  v. 
PoweU,  and  held  that  no  rule  to  plead  was  necessary  under  the  circumstances  ; 
but  they  relieved  the  defendant  on  an  affidavit  of  merits,  and  payment  of  costs. 
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•689]  •STAPLETON  v.  MACBAR.(fl) 

The  court  will  not  relieve  the  bail  of  a  bankrupt  who  are  fixed  between  the  signature  of  the 
benknipt'e  certificate  by  hia  eredttors  and  the  eomraiaaioneni^  and  the  time  of  the  allowance 
of  the  certificate  by  the  lord  chancellor. 

Stmbh,  that  a  bankrupt's  certificate  haa  no  relation  back  to  any  earlier  period  than  the  lord 
chancellor's  allowance  thereof. 

The  plaiatifT  had  obtained  a  jadgment  for  52^  10<.  in  an  action  on  a  bill  of 
exchange,  which  was  affirmed  in  error,  whereon  a  wril  of  capias  ad  saiisfacien- 
dum  issued,  returnable  in  eight  days  of  St.  Hilary,  and  it  was  returned  non  est 
inventus.  The  plaintiiT  afterwards  sued  out  a  scire  fadas^  and  an  aHa$  scire 
facias f  returnable  on  the  morrow  of  the  Ascension,  the  16th  of  May.  A  com- 
mission of  bankrupt  had  issued  against  the  defendant  on  the  13th  of  January,  and 
his  certificate  was  signed  by  his  creditors  and  the  commissioners  on  the  31st  of 
March,  and  was  allowed  by  the  lord  chancellor  on  the  3d  of  June :  the  rule  on 
the  scire  facias  expired  on  the  2Uth  of  May.  Best,  Seijt,  had  obtained  a  rule 
nisi  to  enter  an  exaneretw  on  the  bail-piece,  upon  the  ground  that  the  bail  were 
discharged  by  die  bankruptcy  and  certificate     Against  which, 

Vaughanf  Serjt,  now  showed  cause,  contending  that  the  certificate  must  take 
effect,  not  fix)m  the  date  of  the  allowance  by  the  creditors  and  oommissionen, 
but  from  the  date  of  the  allowance  by  the  lord  chancellor,  until  which  last,  it 
was,  to  many  intents,  an  imperfect  instrument 

Best,  in  support  of  his  rule.  It  is  not  the  certificate  that  discharges  the  bank- 
rupt from  his  liability,  but  the  conformity  to  the  bankrupt  laws,  of  which  the 
*5001  ^^^^^^  *^  ^^^f  evidence,  and  when  the  bankrupt  has  obtained  that 
-*  evidence,  he  may  come  to  the  court  and  take  advantage  of  )iis  conformity. 
The  creditors  and  commissioners  signed  the  certificate  before  the  sdre  facias 
was  returnable.  But  even  if  this  were  not  so,  the  certificate  relates  back,  when 
signed.  In  Bromley  v.  Ooodbehere,  1  Atk.  77,  Ijord  Hardwicke,  Chancellor, 
says,  '*  The  operative  force  of  the  certificate  arises  from  the  consent  of  the 
creditors :  the  reason  of  the  allowance  by  the  chancellor,  is  to  prevent  surprise, 
and  is  but  a  condition  subsequent,  if  you  make  it  a  condition ;  and  when  the 
certificate  is  confirmed,  it  has  its  effect  from  the  beginning."  Lawrence,  J., 
expresses  the  same  opinion  in  Harris  v.  James,  9  East,  86.  He  says, "  it  is  the 
conforming  to  the  statutes  which  gives  the  discharge,  of  which  the  certificate  is 
only  the  evidence."  The  question  therefore  is,  whether  the  court  are  to  look  to 
the  certificate  at  the  moment  of  its  allowance,  or  at  the  period  to  which  it 
relates.  He  referred  to  the  language  of  the  act  The  authority  of  Lord  Hari>- 
wicKE  is  more  than  equal  to  the  authority  of  the  loose  case  of  Walker  v.  Oilh 
6e//,2  Wm.  Bl.  811. 

GiBBs,  C.  J.  This  is  not  a  question  upon  any  property  of  the  bankrupt's,  but 
on  the  propriety  of  granting  relief  from  a  proceeding  against  the  bail :  it  is 
neither  a  question  respecting  the  person  of  the  bankrupt,  nor  respecting  the 
effects  of  the  bankrupt,  but  a  question  whether  the  bail,  who  by  the  letter  of 
their  contract  are  liable,  shall  be  discharged.  In  the  case  of  Widker  v.  Gibbett 
the  action  was  brought  in  1765,  the  certificate  signed  in  1766,  the  debt  proved 
*5911  ^^  17^»  ^^  certificate  allowed  early  in  1768,  and  the  judgment  on  *the 
•I  scire  facias  against  the  bail  was  dated  the  4th  of  June,  1768.  The  bail 
brought  error,  and  the  court  held  that  the  allowance  of  the  certificate  has  no 
relation  back;  and  that  until  it  was  allowed  by  the  chancellor,  it  was  nothing. 
It  is  a  matter  of  indulgence  whether  the  bail  shall  be  rdieved  or  not;  and  the 
only  ground  on  which  the  court  relieve  the  bail,  is,  that  at  the  time  when  you 
proceed  against  the  bail,  the  principal  is  discharged,  but  here,  at  the  time  that 
the  plaintiff  obtained  judgment  against  the  bail,  nothing  hindered  the  plaintiff 
from  pursuing  the  principal.     If  what  my  brother  Best  has  last  stated  were  cod- 

(a)  Dmllu,  J.,  was  ahtent  thia  day  in  consequence  of  indisposition. 
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firmed  on  an  accurate  investigation  of  the  case,  that  we  were  running  in  opposi- 
tion to  a  determination  of  *Lord  Uarowickb,  I  should  much  hesitate,  beioie  \ 
come  to  this  decision^  but  Lord  Hardwickb,  was  looking  at  another  opeiiaioh 
of  the  law.  The  question  here  is,  of  relieving  the  bail.  The  rule  is,  Uuit  bail, 
fixed  by  a  regular  judgment,  shall  not  be  relwved,  unless  the  bankrupt  was,  at 
the  time  when  they  were  fixed,  in  such  a  situation  that  he  could  not  be  aaed. 
Their  relief,  up  to  the  time  when  the  scire  facias  is  returnable,  is  matter  of 
right:  their  relief  for  eight  days  afterwards  is  matter  of  indulgence;  but  there  is 
no  instance  where  relief  has  been  given  on  fbe  ground  that  befi»re-the  bail  were 
fixed,  the  bankrupt  bad  eonfbrmra.  As  no  such  case  has  been  found,  I  am 
dear  the  bail  are  not  entitled  to  relief 

Pakk,  J.  I  am  clearly  of  opinion  on  this  point,  and  why  the  decision  to 
which  those  eminent  persons  Gould  and  Blackstonb,  Js.,  came  in  1773,  should 
be  called  a  loose  decision,  I  cannot  conceive,  only  because  Lord  Hardwicke, 
upon' a  different  point  of  the  bankrupt  law,  was  of  a  different  opinion. 

*Bv«RouoH,  J.    I  have  looked  into  the  law  of  this  case,  and  am  folly    r«cQ2 
of  opinion  the  bail  are  not  entitled  to  relief.     There  is  the  bankrupt's    L 
oath  to  be  taken,  wlReh  is  a  very  material  part,  and  the  chancellor's  allowance 
operates  upon  the  whole.     It  is  therefore  a  plain  consequence  from  the  statute 
5  Geo.  3,  c.  80  which  requires  tbat  oath,  that  bail  are  not  entitled  to  this  relief. 

Role  disohaiged  without  costs 


FARQUHAR  v.  FARLEY. 

nBffMro,3tt,8.C.] 

Where  HtkP  p*i»*liaier  at  an  auction  of  a  reversionary  intereat  in  bank  ■tock,  upon  failure  of  iha 
vendor  to  dedaee  a  title,  bad  recovered  back  the  deposit  in  an  action  against  the  auctioneer, 
k$ld  that  he  might  nevertbeleas  recover  interest  on  tiM  depoeit  in  an  acfion  afaaoat  the  Teador 
for  not  completing  bis  contract,  under  an  averment  of  special  daosage  in  the  plaintiff**  leamg, 

'  by  reason  or  the  non-performance,  the  interest  snd  benefit  of  his  monej. 

This  was  an  action  brought  on  the  non«perforinanoe  of  a  eoamot  against  the 
defendant,  who  had  exposed  to  sale  by  auction  a  reversionary  interest  in  oertatn 
bank  stock,  which  the  plaintiff  liad  contracted  to  purchase,  upon  the  terms, 
(amongst  others,)  that  he  should  pay  down  a  deposit  of  20  per  oent,  nnd  sign 
an  agreement  for  payment  of  the  remainder  on  having  a  good  title.  The  plain- 
tiff had  been  declared  the  highest  bidder,  and  had  paid  a  deposit  of  2b48(.  into 
the  hands  of  the  auctioneers,  Messrs.  Hoggart  and  PhilLipa;  whom,  after  four 
years,  the  title  not  being  satisfactorily  dedw^,  he  sued  for  principal  and  interest, 
and  recovered  the  principal  only.  He  now  averred  in  his  declaration  against 
the  deCendanty  as  «  special  damage^  the  payment  of  24M,  deposit,  and  that  by 
reason  of  a  |[ood  title  not  bavii^  been  made,  he  had  lost  the  interest  and  benefit 
of  the  deposit  for  four  years  aiMl  thirty4wo  days,  and  had  paid  iQL  for  investi- 
gating the  title,  *and  20/.  for  the  costs  of  suing  the  auctioneers.  The  r^ego 
defendant  suffered  judgment  by  default,  and  upon  the  execution  of  a  l~ 
writ  of  inquiry  in  London,  the  secondary  held,  first,  that  the  plaintiff  conld  not 
recover  interest  on  248/,,  the  extent  of  his  deposit  alleged  being  only  240/L;  but. 
secondly,  it  being  proved  that  the  plaiutiff  had  dedar^  for  this  same  interest  in 
his  action  against  the  auctioneers,  the  secondary  held,  that  tbough  he  bad  not 
therein  recovered  it,  yet  as  he  had  in  that  cause  dedaied  for  it,  hcicould  not 
now  recover  it  in  this  action,  and  the  jury  did  not  give  the  interest. 

Pdl,  Serjt,  on  a  former  day  had  obtained  a  rule  nigi  to  set  aaide  this  inqiusi- 
tion,  and  execute  a  new  writ  of  inquiry,  against  which 

Blossett  Serjt,,  now  showed  cause.    Althoii^h  judgment  by  de&uit  admits  the 
cause  of  aGtion,(a)  yet  all  special  damage  laid,  being  mere  matter  of  aggravation^ 

ra)  EoMi  Mtfte  Coaipaiiy  ir.  iOtmr,  1  Str  612;  Jk  QaUlon  t.  VAigU^  \  Bot..&  Pull.  368. 
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maflt  be  expreiBlj  pipved.  The  pleinnff  is  not  eatided  to  this  iateraat  m-ii  i|)^ 
eial  dainige  for  thia  moaegr  being  deUkioed  bjr  ibe  auctioneer^  ficet^  on  pcinoipl^ 
secondly*  on  ilwo  oases;  fint,  the  -aucUoneer  is  a  mere  aUtkeholder,  he  holds  U10 
deposit  neither  for  the  one  party  nor  the  other;  but  he  holds  it  until  it  appewrs 
whether  a  .good  title  he  nade  oat  or  not.  The  auctioneer  has  the  use  of  the 
money.  The  vendor  has  no  use  of  the  money.  Bmrough  v.  8kinner,  5  fiurr. 
ft&39,  Edwards  v.  Hbdding,  ante,  v.  815,  and  1  Marsh,  377.  If  an  action  will 
not  lie  against  the  vendor  for  the  principal,  unless  the  auctioneer  has  paid  it 
over  to  him,  it  cannot  lie  against  htm4br  the  interest  The  plaintiff  has  made 
his  election  to  sue  the  auctioneer  for  this  very  interest,  and  has  thereby 
•5941  ^^^'^^^^  ^^^  ^^  looked  to  *the  auctioneer  as  a  depository  for  his  use; 
•I   ailer  this,  he  cannot  sue  the  principal  for  it 

PeU  maintained  his  application  on  the  groand  that  <in  an  aocaon  on  a  oonlract 
which  was  broken  by  the  defendant,  it  was  open  to  the  plaintiff  to  show  the 
different  sorts  of  damage  which  he  had  sustained  by  reason  of  the  no»>perlc]ffm- 
ance  of  the  contiact  For  the  defendant  it  had  been  orgHed,  that  if  the  pUintiff 
were  entitled  to  interest  at  all,  he  must  be  entitled  to  recover  it  against  the.ao(D« 
tioneer,  because  be  bad  bad  the  money.  But  the  auctioneer  with  more  reason 
had  urged^  that  if  the  plaintiff  was  eniitled  to  interest  at  all»  it  must  be  to  recover 
it  from  the  (Mrinci^. 

GiBBs,  C.  J.  Thie  is  an  aotion  against  the  vendor  of  an  estate^  who  acted 
through  an  auctioneer;  and  the  single  question  is,  whether  the  plaintiff,  on  this 
declaration,  be  entitled  to  recover  what  he  has  lost  of  interest  on  his  deposit,  in 
the  shape  of  damages.  It  is  certainly  laid  down  in  many  modem  cases,  that  if 
money  be  lent  or  money  received,  without  a  precise  time  etipulated  for  the  repay- 
ment, interest  cannot  be  recovered,  union  theie  aubsist  a  8^peci£»  oontract  lor  it 
Here  the  plaintifl^  knowing  that  the  money  was  paid  to  the  aoctioneer,  to  be 
held  merely  as  a  stake,  subject  40  be  instantly  paid  over  on  performance  of  the 
contract  at  any  time,  could  not  recover  interest  against  him,  unless  under  par- 
ticular ciffouiQStances.  If,  indeed,  it  had  appeared  that  the  auctioneer  had 
actually  made  interest  of  the  money,  it  might  have  been  a  question,  whether 
that  interest  might  not  be  recovered  against  the  auctioneer.  But  here  is  a  con- 
tract, that  20  per  cent  shall  be  paid  in  part  of  the  purchase  money,  as  a  deposit, 
and  that  the  residue  shall  be  paid  on  the  purchaser  having  a  good  title.  The 
*5951  P^*^*^^'^  ^^^>  ^^^  alleges  as  a  part  of  the  damage  *which  he  says  he  has 
J  sustained,  that  he  has  lost,  from  the  time  when  the  contract  ought  to 
have  been  completed,  the  use  of  the  som  which  he  had  deposited  towanis  hie 
performance  of  the  contract.  There  was  a  case  tried  before  Lord  Ellenbo- 
Booon,  C.  J«,  hardly  distinguishable  from  the  piesent  De  BemaUs  v.  Jfoad^ 
3  Campb.  258.  Thrt  w«s  an  action  in  which  the  phiintiff  leoovered  back  a 
deposit  &001  the  auctioneer  himself;  so  it  went  even  iurther  than  I  shoukl  have 
thought  it  necessary  to  carry  the  law  in  the  present  case.  In  many  oases  it  has 
been  held,  that  on  the  mero  faot  of  one  man  havii^  in  his  hands  the  money 
which  belongs  to  another,  interest  is  recoverable.  I  am  aware  that  that  was  a 
case  against  the  auctioneer,  ^nd  that  on  the  principles  laid  dowi^,ao  auctioneer 
generally  is  not  liable  for  interest,  but  he  may  by  his  conduct  render  himself 
liable.  E.  g.  if,  when  the  title  ought  to  be  made  out,  the  auctioneer  was  called 
on  to  pay  over,  and  refused,  he  might  be  tiable  from  that  time.  I  on^  throw 
out  this,  that  we  may  not  appear  to  impugn  a  case  in  the  Crourt  of  King's  Bench, 
of  which  the  circumstances  do  not  appear.  I  therefore  think  that  in  the, present 
case,  the  plaintiff  is  entitled  upon  this  declaration  to  recover. 

Pakk,  J.  The  law  has  been  laid  down  that  on  a  mere  loan  of  money,  or  a 
mere  money  transaction,  interest  is  not  a  necessary  consequence.  This  has 
been  so  held  in  many  cases,  and  very  recently  in  Cohan  v.  Bragg,  15  East,  223, 
whioh  was  tried  before  Lord  Ellenborouob  only  two  terms  before  this  case^ 
and  that  case  was  never  afterwards  moved  in  the  Coun  of  King's  Bench. 
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BuRROuoH,  J.  This  case  leaves  CdUon  v.  Bragg,  15  East,  323,  wholly  an- 
touched,  and  proceeds  on  the  grounds  mentioned  in  die  first  count,  which,  if  I 
bad  read,  I  should  *not,  even  as  counsel,  have  alluded  to  the  case  of  rmroa 
CaUon  V.  Bragg,{a)  L  ^^ 

Rule  absolute  for  a  new  writ  of  inquirj.(6) 

(a)  Dallas,  J.,  was  absent  in  conaeqaence  of  indiapoaitioB. 
(6)  [See  1  Moore  481,  I;m  eT  a/.  ?.  JUtmn.] 


MOOTHAM  V.  HOW. 

Where  tlie  attorney  for  the  grantor  of  an  annuity  at  the  time  of  the  payment  of  the  purchaao 
money  takes  and  keeps  an  unreasonable  part  thereof  for  the  eipenses  of  the  deed,  this  is  not 
a  ground  on  n^ich  the  coort  will  set  aaide  the  annuity. 

Best,  Seijt,  moved  to  set  aside  an  annuity  of  72/.  per  ann.  granted  in  1806, 
on  the  ground  that  at  the  time  of  executing  the  deeds  350/.  was  put  on  a  table, 
and  that  when  the  grantor  was  about  to  take  it  up,  Moore,  who  was  the  attorney 
^r  her  only,  said  that  she  must  pay  him  50/.  for  his  expenses,  and  he  deducted 
that  amount  from  the  sum  then  lying  there,  and  paid  her  only  the  residue :  he 
cited  JEJz  portt  Maxwell,  2  East,  85,  for  €n  instance  of  relief  in  a  transaction  as 
stale  as  this,  and  there  too  the  parties  were  dead,  here  they  were  living. 

Per  Curiam.  The  question  depends  wholly  on  the  retainer :  if  this  person 
had  been  the  attorney  of  the  grantee,  to  be  sure  he  must  have  accounted ;  but 
where  he  is  the  attorney  for  the  grantor  it  is  different.  The  defendant  must  mix 
Moore  in  interest  with  the  grantee  :  if  it  is  agreed  that  the  grantor  is  to  pay  the 
expenses,  and  she  chooses  to  employ  Moore  as  her  attorney;  the  grantee  must 
not  suffer  for  that.  Under  these  circumstances  I  think  the  court  ought  not  to 
grant  the  rule.  The  time  of  the  statute  of  limitations,  too,  is  passed,  and  that 
gives  them  a  quietus. 

The  rest  of  the  court  concurred  in  Refusing  a  rule 
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[1  Moore,  338,  S.  C] 

If  a  pnrehnter  of  goods  draws  the  edge  of  a  shilling  oTer  the  hand  of  the  vendor,  and  retanu 
the  money  into  lus  own  pocket,  which  in  the  north  of  England  ia  called  the  striking  off  a  bar- 

Kin,  this  is  not  a  part  payment  within  the  statote  of  frauds. 
ire  a  person  who  has  contracted  for  the  purchase  of  goods,  ofkn  to  resell  them  as  his  own, 
whether  this  is  proof  of  a  deliTory  to  himself,  ia  a  question  for  the  jmy. 

In  this  action  the  plaintiff  declared  for  horses  and  goods  sold  and  delivered, 
and  for  the  keep  of  a  horse  sold  to  the  defendant  Upon  the  trial  of  the  cause,  at 
the  York  Spring  assizes,  1817,  before  Wood,  B.,  the  plaintiff*  proved  that  he  had 
sent  his  servant  with  a  horse  to  a  fair  to  sell  it,  and  that  the  defendant,  seeing  the 
horse,  followed  it  into  a  stable,  offered  45/.  for  it,  and  said  he  should  in  half  an 
hour  have  a  stall  in  his  stable  vacant  to  receive  it.  The  plaintiff^s  servant  agreed 
to  accept  the  sum  named,  and  taking  a  shilling  in  his  hand,  drew  the  edge  of  it 
acro!4B  the  palm  of  the  defendant's  hand,  and  replaced  the  shilling  in  hi&  own 
pocket,  which  the  witnesses  called  striking  off  the  bargain.  The  defendant 
aflerwards  brought  a  chapman  to  the  stable,  and  stating  to  him  that  he  had 
bought  the  horse,  offered  to  sell  it  to  him  at  a  profit  of  5/.,  which  the  other,  dis- 
covering a  supposed  unsoundness,  declined;  in  consequence  of  which  discovery, 
the  defendant  returned  to  the  plaintiff's  stable,  and  declined  his  purchase  The 
plaintiff  contended,  1st,  that  the  act  of  striking  off  the  bargain,  as  above  described, 
bound  the  contract  so  as  to  satisfy  the  statute  of  frauds ;  2dly,  that  the  defendant's 
declaration  that  he  had  bought  the  horse,  and  his  attempt  to  resell  it,  was  evidence 
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that  the  sale  and  delivery  were  complete,  and  entitled  the  plaintiff  to  recover. 
WooD«  B.,  reserved  the  points,  subject  whereto  the  jury  found  a  verdict  for  the 
plaintiff 

HuUock^  Seijt.,  in  Easter  term,  had  obtained  a  rule  msi  to  set  aside  this  ver- 
dict and  enter  a  nonsuit,  against  which 

*'i9S1  'Oof^,  Serjt.,  now  showed  cause.  He  contended,  first,  that  the  ad 
•I  called  the  striking  off  the  bargain,  which  was  a  term  well  understood  in 
the  north  of  England,  was  such  a  part  payment  as  complied  with  the  statute  of 
frauds.  It  was  not  invalidated  by  the  money  being  instantly  returned  to  the 
seller  with  the  consent  of  the  buyer.  [But  the  whole  court  denied  that  there 
was  ever  any  payment  or  transfer  of  the  shilling,  even  for  a  moment]  Next,  if 
a  purchaser  treats  the  property  as  his  own,  that  proves  a  sufficient  delivery,  as 
was  held  by  Lord  Kenyon,  G.  J.,  in  the  case  of  the  sale  of  a  stack  of  hay, 
Cki^tin  V.  Rogers,  1  East,  192,  wherein  the  defendant  had  resold  a  part  of  it, 
though  he  afterwards  refused  to  permit  the  second  purchaser  to  take  it.  In 
Elmore  v.  Stone,  antd,  i.  458,  there  was  no  actual  delivery.  The  defendant 
cannot  resort  to  the  statute  of  frauds,  after  he  has  by  his  own  act  acknowledged 
the  purchase.     SearU.  v.  Reeves,  2  Esp.  N.  P.  Cas.  596. 

Hullock,  in  support  of  his  rule,  denied  that  there  was  in  this  case  any  part 
payment,  or  any  constructive  delivery. 

GiBBs,  C.  J.,  interposing,  relieved  him.  The  court  do  not  go  all  the  way  with 
the  defendant  on  all  his  points ;  but  the  court  is  embarrassed  by  observing  that 
it  was  not  left  to  the  jury  to  find  whether  there  was  any  delivery  or  not ;  and  oo 
the  first  trial  of  the  case  of  Chaplin  v.  Rogers  the  jury  found  there  was  an 
acceptance  of  the  hay,  and  on  the  second  trial  they  found  that  it  had  been 
delivered  ;  and  we  are  far  from  saying  that  we  do  not  coincide  with  the  learned 
baron  who  tried  the  cause  in  his  discretion,  but  we  think  it  ought  to  be  left  to 
*59yi  ^^^  ^"'^'  ^  ^^^  whether  this  was  or  was  not  a  delivery;  'therefore  there 
•I  must  be  a  new  trial.  This  is  very  different  from  the  case  of  the  haystack, 
for  there  nothing  more  could  be  done  to  confer  a  possession. 

Dallas,  J.  The  only  question  here  is,  whether  something  else  remained  to 
be  done ;  upon  that  point  I  have  an  opinion,  but  it  is  unnecessary  here  to  dis- 
close it,  and  I  carefully  abstain  fit>m  statmg  what  it  is.    ' 

The  Court,  altering  the  form  of  the  rule,  made  it  absolute  for  a  new  trial. (a) 

(a)  [See  3  Barn.  &  Aid.  321,  Howe  v.  Palmer  f  ib.  6S0,  Ten^^  y.  FUzgeraidf  Mr.  Day's  note 
to  Egertim  ▼.  Maithews,  6  £aat,  380;  2  Johns.  16,  Laruing  ei  ai.  y.  Turner;  11  Johna.  283, 
VinemU  ▼.  Qermondf  S  Campb.  629,  Hart  ? .  Sattley,  and  Mr.  Howe'a  sole  to  that  case.] 


EMMET  and  Another  r.  JOHN  BUTLER,  THOMAS  BUTLER,  BEE- 
CROFT,  NORRIS,  and  BRADLEY. 

[I  Moore,  332,  8.  C] 

Where  three  of  five  joint  contractors  had  pleaded  that  after  the  promises  and  canse  of  action 
they  became  bankmpts,  and  the  plaintiffa  proved  their  debt  under  the  commission,  and  elected 
to  take  the  benefit  tnereof,  and  issue  joined  on  the  proof  under  the  commission,  a  qaettion 
arisiuff  whether  the  other  two  defendants  had  continued  partnera  to  the  time  of  tiie  contract, 
tbougn  the  evidence  on  the  issue  on  the  bankrupt's  plea  is  for  them,  they  are  not  entitled  to  a 
verdict  in  the  midst  of  the  cause  that  they  may  be  called  as  witnesses  for  the  otlier  defendants. 

Especially  if  the  defendants  call  i  ' 


This  was  an  action  for  goods  sold  and  delivered  to  the  five  defendants,  to 
which  the  defendants  John  Butler,  Thomas  Butler,  and  Beecrofl,  pleaded,  that 
after  the  stat.  49  O.  3,  c.  121,  to  ''alter  and  amend  the  law  relating  to  bank- 
rapts,'*  and  after  the  making  of  the  alleged  promises,  and  after  the  alleged 
causes  of  action  had  accrued,  thej  became  bankrupts,  and  a  commission  issued, 
under  which  they  were  duly  declared  bankrupts ;  that  the  plaintiflb  proved  undei 
their  commission,  as  a  debt  due  from  them  the  three  defendants,  the  same  debt 
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fer  wfateh  this  action  was  brought,  aud  thereby  nade  dieir  tleotiori  to^tdte  the 
benefit  of  the  commi^aion.  The  pkinlifTs  traveraed  their  haniig  pvot ed  under 
the  commiasion.  ^Norris  and  Bradley  pleaded  the  general  issue.  At.  ^^m 
the  trial  of  thi»  aaoae  before  Woon»  &,  at  the  YoHk  Lent  aaaizoav  1817,  ^^ 
it  appeared  that  the  plaintiflfs  had  in  Februaty,  160^,  reeeirod  an  order  ttrerec^ 
certain  eogiqea  he  Hbe  Calder  Iron  and  Ceal.  Company,  «rherei»  the  defendants 
had  been  partnera,  and  which  order  the  plaintilb  had  eneoeaed,  pof^  in  Jane, 
1809,  and  pertly  in  Anguat  and  Nofeoiber,  1810.  The  defendants- Norriaaad 
Bradley  contended  thai  they  were  not  Jiahie,  ibr  that  their  partneiebip  had- been 
diaaolved  before  the  cauaes  of  action  aroee.  To  piof  e  thai  aU  the  defeedants 
jointly  contracted,  the  plaimillB  efered  in  evidence  a  deed  of  nine  perta»  dated 
11th  August,  1810,  whereby  it  was  recited  that  Saaydr  had  puichaaed  m  fee 
certain  veins  of  coal  and  iron  ore^  and  had  wrought'  them  in  pertaerahip  with 
the  Butlers,  and  Beeeioft;  and  thai  Bradley  and  Nonris  had  aftemards  egraed  to 
become  partaen*  with  them,  each  in  on&«i|^th ;  and  that  by  deeds  of  33d  NofciiH 
ber,  1805,  Smyth  bed  conveyed  in  fee  to  a  trustee  ibr  Bcedley  and  Norris,  two- 
eigbths ;  that  T.  Butler  and  Crashaw  had  agreed  to  puicbaee  the  sharee  of  Sroytb, 
Bradley,  and  Norris;  and  the  two  Butlera,  Beecrofl,  and  Gaariiaw  had  agreed 
thenceforth  to  be  partneca  in  prop<irtions  specified,  and  to  execute  a  peitnership 
deed ;  and  that  the  legal  interest  of  the  piemises  wae  i»  Smyth,  Bradley,  and^ 
Norria;  and  the  parties  had  agreed  than  it  should  be  conveyed  to  Diokinaon  as 
a  trustee;  and  that  inasmnch  as  no  conveyance  had  been  made  to  the  Butlers 
and  Beecroft,  their  sharea  also  would  paaa  by  sach  eonreyance.  Then,  in  con- 
sideration of  the  premises^  Smyth,  Bradley,  and  Norrie  conveyed,  and  the  But* 
lers,  Beecroft,  and  Crashaw  confirmed  to  Dickinson  the  premiace  in  fee,  to  the 
nae  of  the  several  intended  partners  in  the  atipiilaled  proponions,  tlieyalae con* 
veyed  to  him  all  their  atock  and  personal  effects  in  trust  for  the  new  pertneia  in 
the  like  proportiona.  For  the  two  defandanta  Norris  and  Bradley  a  *deed  r«^« 
was  put  in  evidence^  dated  $Hth  April,  1809,  between  Bradley  and  Norn»  ^ 
of  the  one  part,  and  T.  Butler  and  Crashaw  of  the  other  pert^  whef«iby  it  was 
covenanted  that  Bradley  and  Norris  should  sufficiently  oonrey  to  T.  Butler  and 
Crashaw  all  their  intereat  in  the  iron  works,  and  in  the  implements;  and  Butler 
and  Crashaw  agreed  to  pay  6008/.  by  instalmenta,  and  proper  convejfMcea  were 
to  be  prepared  and  tendered  to  Bradley  and  Norris  for  execution,  and  a  proper 
mortgage  was  to  be  made  to  them  for  securing  the  purchase  money,  before  June 
then  next,  and  an  engagement  to  indemnify  Bradley  and  Norris  against  the  debts 
of  the  Calder  Iron  Company.  The  plaintiflTs,  however,  proved  that  ia  was  not 
till  September  or  October,  1810,  that  Bradley  and  Norris  ceased  to  Uke  an 
active  concern  in  the  business  of  the  colTiery.  It  appeared  that  Butler  and  Cra- 
shaw carried  on  trade  with  Beecroft  from  1809  to  1812  in  perfect  solvency,  and 
the  plaintiffs  never  applied  to  Norris  and  Bradley  for  the  debt  till  28th  December, 
1815.  The  defendants  proved  that  the  deed  of  28th  April,  1809,  was  commu- 
nicated to  the  plaintifl&,  and  relied  on  their  long  acquiescence  as  a  proof  that 
they  knew  the  partnership  was  dissolved.  The  proceedings  under  the  oommis^- 
sion  of  bankrupt  were  produced,  under  which  the  plaintiifii  proved  a  debt  of 
1200/.  under  the  title  of  Messrs.  Smith,  Bradley,  and  Norris,  debtors  to  Emraet, 
and  the  plaintifis  admitted  it  waa  thia  debt  This  the  learned  baron  thought 
proved  the  issue  of  the  defendants  the  Butlere  and  Beecroft,  and  that  this  special 
plea  must  be  found  for  those  three  defendants.  HuUock,  Seijt.,  then  prayed,  on 
behalf  of  the  defendants  Norris  and  Bradley,  that  a  verdict  fer  the  defcsdints 
Butlers  and  Beecroft  might  be  recorded,  and  that  they  might  give,  eaideace  for 
the  other  defendants  to  prove  that  the  partnership  was  dissolved  before  the  caaaea 
of  action  arose,  and  that  themaelves  alone  had  contvaeled.  *Seeandly^  rMM». 
he  urged  that  if  not,  atill  they  were  admisdble  witneases.  being  dhHi^  L  ^* 
..created  in  that  cauae  as  soon  aa  it  appeased  that  tlieir  plea  tinder  the  slalat* 
was  proved.    Wood,  B.,  thought  that  the  action  being  on  a  contradi  he  ceddt 
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not  permit  a  fenliet  for  some,  m  H  woald  diiebiife  the  whela  Be  had  never 
kmnrn  that  oowae^ts  be  poraoetf  m  an  adioii'ea  a  eontfaet)  bat  oaky  in  tveflpaai ; 
and  be  refined  tt»  8e?er  the  oawse,  or  admit  the  witoenea,  and  direeted  the  jaiy , 
that  a  part  of  the  work,  a  pump-enfine,  appeared  by  the  evideoee  to  have  beeit 
eideped  in  FVbnnry,  1809^  before  the  aeppoaed  diasoliition  in  April,  1869;  and 
therefere  Bradley  and  Norria  would  be  ao  6r  liable,  thengh  they  should  have 
ceased  to  be  putnen  betbiie  it  wna  put  up:  he  expressed  his  opinion  that  the 
agreement'  of  98th  April,  18U0|  waa  not  an  aotoal  dissolution,  bat  an  agreement 
for  the  fiitare  tlissokitieii,  and  that  as  Biadley  and  Norris'  continaed  to  act  av 
partnera  tiU^  Juno,  I8t€^  after  the  residiie  of  the  work,  a  bloat-engine,  waa  par 
up,  he  tfaayght  then  liable  for  both  enginea.  A  ▼eediet  paawd  for  the  plaintiffii 
against  the  defendants  Norris  and  Bradley. 

HuiMk,  8erjt,  in  Baster  term,  1817,  moired  for  a  new  trials  oa  the  grounds- 
first,  that  the  three  defendants  wlio  pleaded  their  hanhniptcy,  ought  to  have  had 
a  venbet  recorded  in  their  favour,  and  been  admitted  aa  witnesses ;  seeondly, 
that  there  had  been  a  misdiieetion  of  ttie  learned  barnn  in  holding  that  the  deed 
above  stated  woe  concluaive  evidence  that  tbe  partneiohip  oenttnued  to  exist  at 
the  dale  thereof,  [but  Uie  learned  baron's  report  diasffirmed  this  ground  for  the 
rule.]  As  to  the  fiiat  point,  this  plea  goes  not  in  diseharge  of  the  contract,  bat 
is  a  jnere  peieonal  dtschsrge  of  the  party  pleading  it ;  aa  under  the  statute  of 
Aniit  it  one  of  the  two  pleada  bankruptcy,  the  plaintiff  may  errter  a  noUe  prosequi 
*6031  ^"^'  ^^^  statute;  whereas  *in  a  matter  at  common  law,  a  nolle  prosequi 
-I  against  one  of  two  joint  contractors,  would  diseha^  the  whole  contract. 
Morwrid  v.  Himler,  2  Maule  &  Selw.  244,  n.  In  N^ke  v.  Ingkam,  1  Wils.  89, 
and  Room  v.  Dwrnmrng^  3  Esp.  35,  and  App.  to  Peake  on  Bvideaee,  Ixxxiv.,  tlie 
only  cases  on  tbe  €M  acts  of  parliament  relating  to  this  subject,  it  was  held,  that 
the  ffo/&  prawTut  aa  to  one  defendant  waa  not  a  diacharge  of  the  other.  It  was* 
therefore  quite  competent  for  the  plaintiff  on  the  present  occasion  to  enter  a 
noUe  proitqm  againat  three  defendants,  and  in  tlwt  oaae  he  woald  liave  been 
clearly  at  liberty  to  call  the  first  as  witnesses.  In  a  eaoae  tried  before  Lb  Blanc, 
J.,  at  Lancaster,  Chapman  v.  Ormoes^  2  Caropb.  833,  n,  the  attempt  was  made 
to  examine  a  defendant  as  a  witness  for  the  plaintiff:  this  is  a  oaae  of  examining 
the  defendant  As  to  the  second  point,  he  urged,  that  inasmoeh  as  the  deed 
contained  no  covenant  defining  the  time  when  the  partnemhip  should  begin,  or 
in  what  shares,  or  for  what  debts  the  persons  should  respectively  be  liable ;  it 
was  evidently  a  mere  vehicle  of  the  legal  estate,  and  the  partnership  must  nece»» 
sarily  be  regulated  by  some  other  agreement  or  instnmient 

The  court  granted  a  rale  nm. 

Besi^  Serjt.,  in  thia  term  showed  canae.  As  to  the  firat  point,  where  any 
evidence  at  all  has  been  adduced  against  a  defendant,  hecasnet  be  diaeharged, 
BulK  N.  P.  28&.  This  role  ia  lo  be  andentood  where  there  is  no  manner  of 
evidence  against  the  defendant ;  for  if  there  be,  his  guilt  or  innocence  must 
await  the  event  of  the  verdict  There  is  no  determination  of  any  judge,  that 
where  any  evidenoe  haa  been  given,  the  defendaal  may  be  diaebarged.  Rwsen  v. 
*6041  ^^"""'^  ^""^  Glittin,  Esp.  Peake^s  Evidence,  App*  Ixmv.,  cannot  *be 
-I  distinguished  from  this  case.  The  jtidge,  therefore,  dki  right  in  rejecting 
these  witnesses,  after  the  defendant's  counsel  iMd  opened  hia  care,  and  had  given 
much  evidence  by  invoiees  for  the  porpeee  of  idcintifying  this  debt.  As  to  the 
crther  point,  the  witnesses  ef  the  defendants  themselves  staled  that  they  observed 
no  diierenee  in  the  oondoci  of  these  two  partnera  up>  to  May,  1810.  Wood,  B., 
does  net  report  that  he  ruled  that  thia  deed  was  conclasive  ovideiiee.  The 
whole  has  bean  left  la  the  jury.  The  contract  for  a  dissolution  on  which  the 
defendant  reliea^.is  an  eieoutory  contract  And  no  deed  iseieouted  between  the 
agreement  of  Aprily  18001,  and  (he  deed  of  1  Uh  AogUst,  1810,  up  to  which  time 
aU  the  partnera  acted  as  before,  ^f  the  vesy  leoiul  of  this  deed,  it  appears  that 
all  wereparuren  op'lo  that  veiy>  time,  ood  intended  thaa  to  diaaolse  and  eonvey. 
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lUloekf  io  support  of  his  rale,  admitted  that  on  the  judge's  report  he  was  put 
out  of  court,  but  as  to  the  point  that  the  partnership  deed  had  been  held  conclu- 
sive, he  contended  that  there  vras  no  principle  which  prevented  these  witnesses 
being  admissible.  These  three  defendants  did  not  plead  the  general  issue,  but 
only  the  plea  given  by  the  sutute  49  G.  3 :  they  admitted  the  identity  of  the 
debt  and  the  regularity  of  the  proceedings  in  the  bankruptcy:  there  was  no 
evidence  against  them  Io  go  to  a  jury.  The  judge's  first  direction  to  the  jury 
was,  that  tbere  was  no  evidence  against  these  three.  The  statute  49  6.  3,  dis- 
charges the  bankrupt  from  all  costs:  be  was  neither  liable  to  contribution,  nor  to 
the  costs.  It  has  never  been  held  that  a  witness  is  to  be  rejected,  merely  because 
he  is  a  party  upon  the  record.  These  witnesses,  having  no  possible  interest,  are 
competent.  In  Raoen  v.  Dunning,  there  certainly  was  the  general  issue,  and 
the  plea  of  bankruptcy  *under  the  old  statute;  but  this  plea  arises  from  tmat 
the  act  of  the  plaintiff  himself,  who  proves  this  debt  under  the  commis-  ^ 
sion :  this  is  tantamount  to  the  case  of  a  notte  proseqtd:  if  that  be  entered,  can  it 
be  contended  that  the  defendant  would  not  be  a  witness?  In  Maraoia  v.  Hunter 
there  was  an  entry  of  noOeprotegui  against  the  bankrupt.  A  motion  was  made 
in  arrest  of  judgment,  that  the  plaintiff  had  by  the  noQe  prosequi  confessed  the 
nan  assumpsit^  but  the  court  held  the  contrary.  So  in  Noke  v.  Ingham,  after  a 
noUe  prosequi;  and  Dbnison,  J.,  says,  the  case  is  the  very  same  as  if  it  had  been 
trespass  against  several  defendants.  In  some  cases,  where  a  defendant  is  still 
liable  on  the  record,  he  may  be  examined  by  the  defendant,  as  in  trover,  when 
one  of  two  suffers  judgment  by  default.  And  the  reason  why  it  is  otherwise  in 
assumpsit,  is,  because  he  would  get  rid  of  his  liability  to  contribution,  and  so 
that  is  distinguishable  from  trover  and  trespass.  Ward  v.  Ha^don,  3  Esp.  552. 
So  held  in  trover  by  Lord  Kbnton  in  Dormer  v.  Forteseue,  Bull.  N.  P.  OS.  "  If  a 
materia]  witness  for  the  defendant  be  also  made  a  defendant,  the  right  way  is  for 
him  to  let  judgment  go  by  default"  Broum  v.  Brown  and  Juhb,  anti,  iv.  752, 
is  the  converse :  one  defendant  would,  if  his  evidence  prevailed,  relieve  himself 
from  contribution.  In  Chapman  v.  Oraoes^  2  Campb.  332,  n.,  indeed.  Lb  Blanc, 
J.,  rejected  the  witness ;  but  here,  at  the  time  when  application  was  made  to  the 
judge  to  enter  a  verdict  for  these  defendants,  they  were,  in  point  of  law  and  fact, 
entitled  to  a  verdict  on  that  plea,  and  were  therefore  then  competent  witnesses, 
and  ought  not  to  have  been  excluded. 

GiBBs,  C.  J.  This  case  was  moved  on  two  grounds;  first,  that  the  judge  had 
rejected  evidence  which  ought  to  have  been  received ;  secondly,  that  he  had 
^misdirected  the  jury  in  stating  the  effect  of  a  deed  differently  from  what  r^^^g 
it  really  was.  As  to  the  first,  these  witnesses  were  offered  to  prove  that  *■ 
the  five  defendants  had  never  entered  into  a  joint  contract  with  the  plaintiff;  and 
these  very  witnesses  by  their  plea  admit  that  they  did  enter  into  that  joint  con- 
tract; for  they  plead,  **  we  are  absolved  from  that  contract"  They  might  have 
denied  that  contract,  and  they  certainly  could  not  then  have  been  witnesses,  but 
they  admit  the  joint  contract  This  is  not  a  very  promising  commencement 
But  further,  I  know  no  law  which  requires  a  judge  to  stop  in  the  middle  of  a 
cause,  to  consider  separately  the  case  of  certain  of  the  defendants,  that  they  may 
be  made  witnesses  for  the  other  defendants.  Under  these  circumstances,  I  think 
the  learned  judge  did  perfectly  right 

As  to  the  next  point,  the  defendant's  counsel  applied  on  the  ground  thut  the 
judge  had  held  that  the  deed  was  conclusive  evidence  that  the  partnership  con- 
tinued up  to  the  time  of  the  deed ;  and  that  he  gave  in  evidence  the  agreement 
of  28th  April,  1809,  to  show  that  it  was  sooner  dissolved.  The  judge  held,  that 
agreement  was  not  a  dissolution  in  itself,  but  was  a  preparatory  step,  and  looked 
forward  to  a  dissolution;  and  taking  all  the  facts  together,  the  impression  of  the 
learned  baron  was,  that  there  was  no  proof  of  any  dissolution  previous  to  the 
lOth  August,  1810;  and  he  left  it  to  the  jury,  whether  there  was  any  previous 
dissolution,  and  he  strongly  thought  there  was  none.    I  should  have  inclined,  on 
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the  statement  of  the  defendant's  counsel  himself^  to  think,  that  the  partnership 
continued  down  to  AugiMt,  1810.  The  deed  of  8th  April,  1809,  was  merely  a 
private  deed  between  the  partners  themselves;  snd  if  it  dissolved  the  partnership 
as  between  them,  yet  it  would  not  affect  strangers,  as  to  orders  previously  given. 
Therefore  I  think  on  every  ground,  the  Jury  were  rightly  directed. 
*6071  ^I^ALLAS,  J.  The  motion,  so  for  as  it  is  founded  on  the  rejection 
-I  of  these  witnesses,  is  an  appiicalion  of  perfect  novelty.  That  it  is  new, 
would  not  be  eoncinsive,  but  on  principle,  it  cannot  be  supported.  The  prin- 
ciple is,  that  if  no  evidence  is  given  against  a  defendant,  hie  may  be  acquitted 
and  made  a  witness  for  the  other  defendant;  but  if  any  evidence  at  all  has  been 
given,  then  the  judge  and  jury  roust  exercise  their  judgment  upon  the  proof, 
here,  after  a  ^preat  deal  of  evidence,  this  application  is  msde :  there  is  no 
authority  for  splitting  a  case  in  this  manner,  and  I  think  the  witnesses  are  rightly 
rejected. 

Park,  J.  It  is  for  the  defendant  to  find  an  exception  to  the  general  rule,  and 
to  diow  a  case  where,  in  an  action  on  a  contract,  the  judge  has  been  called  on 
to  make  a  separate  judgment  in  the  middle  of  the  cause.  In  a  case  tried  before 
Lb  Blanc,  J.,  at  Lancaster,  the  case  of  a  joint  contract,  one  defendant  was 
allowed  to  be  examined  in  an  action  on  a  joint  contract,  where  a  nolle  yrostqm 
had  been  actually  entered,  after  a  plea  of  bankruptcy.  But  in  Cknqtman  v. 
Crraoes,  he  rejected  a  defendant  who  had  sufiered  judgment  by  default,  even  in 
trespass,  where  his  testimony  went  to  inculpate  the  oi^r  defendants.  I  there- 
fore, for  one,  do  not  feel  warranted  in  establishing  a  new  precedent  here. 

BuRROuoB,  J.  As  to  the  partnership,  there  was  much  evidence  that  Bradley 
and  Norris  had  actually  intermeddled  in  the  concern  aa  partners  at  a  later  period 
than  the  work  done ;  for  there  is  evidence  of  their  over  &nd  over  again  being 
seen  on  the  spot.  As  to  the  other  defendant  appearing  as  witnesses,  I  have 
never  known  a  defendant  acquitted  in  trespass,  unless  where  at  the  close  of  the 
plaintiff's  case  the  defendant  could  ask  for  a  verdict :  but  here  evidence  was 
*6081  S'^^°  ^^'^^  ^^  defendant :  ftirther,  here  these  persons  have  admitted  on 
-I  the  record,  that  they  were  parties  to  the  contract  stated ;  and  on  this 
ground,  if  on  no  other,  I  am  deariy  of  opinion,  that  these  defendants  could  not 
be  called  as  witnesses.  Role  discharged. (a) 

(tf)  [See  10  Johnt.  95,  T%§  PicpU  ▼.  Ml] 


HELLINGS  V.  SHAW. 

[1  Moore,  340,  8.  C] 

To  a  demand  for  the  charges  of  preparing  an  ■nniiitj-deed,  the  defondaat  laid,  *'!  thought  I 
had  paid  it  at  the  time,  but  I  have  been  in  so  much  tronble  since,  that  T  really  do  not  recol- 
lect tt.'*  The  plaintiff  answered,  **  You  know  the  price  of  the  annuity  was  paid  yon  in  a 
1000/.  bank-note,  which  you  changed  ot  Badcock's.*'  The  defendant  made  no  answer :  HiM, 
that  this  was  not  a  safiieient  acknowledgment  of  the  debt  to  deprive  the  defendant  of  the 
benefit  of  hia  plea  of  the  statute  of  limitationB. 

Tms  was  an  action  brought  to  recover  the  charges  for  business  done  by  the 
plaintiff  as  an  attorney  in  conducting  the  sale  of  an  annuity  for  the  defendant. 
The  defendant  pleaded  the  statute  of  limitations.  Upon  the  trial  of  the  cause 
at  the  Taunton  Lent  assiases,  1617,  before  Burrovoh,  J.,  the  evidence  for  the 
plaintiff  was,  that  the  business  was  done,  and  that  within  six  yearn  past  the  plain- 
tiff having  applied  to  the  defendant  for  payment,  the  latter  said,  <'I  thought  I 
had  paid  it  at  the  time,  but  1  have  been  in  so  much  trouUe  since  that  time 
that  I  really  do  not  recollect  it."  The  plaintiff  replied,  "  You  know  the  price  of 
the  annuity  was  paidyou  in  a  single  bank-note  for  1000/.  which  you  changed  at 
Badcock's  bank."  The  defendant  made  no  reply.  A  witness  who  was  present  * 
at  the  execution  of  the  annuity  deeds  proved  that  the  defendant  received  at  that 
time  the  whole  lOOOil,  the  consideration  of  the  annuity,  and  that  he  did  not  at 
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that  time  pay  the  plaiotiff  his  chaiges.  The  inclination  of  the  learned  jodge 
was,  that  this  was  not  sufficient  to  take  the  case  out  of  the  statute  of  limitations ; 
and  he  proposed  that  a  verdict  should  be  taken  for  the  defendant,  reserving  the 
point  whether  this  were  or  were  not  sufficient  to  exempt  the  debt  from  the 
operation  *of  the  statute,  and  that  the  jury  should  say,  whether  the  r^gAA 
mone^  had  or  had  not. been  paid  at  the  time  of  granting  the  annuity.  ^ 
The  jury  found  that  it  had  not  been  paid* 

FtU^  Serjt,  had  in  Easter  term  obtained  a  rule  nisi  to  set  aeide  this  verdict 
for  the  defendant,  and  enter  a  verdict  for  the  plaintiff,  against  which, 

LemSf  Serjt.,  showed  cause.  The  cases  on  the  statute  of  limitations  have 
gone  too  far.  The  tf  ue  line  is,  that  where  the  defendant  means  to  say,  **  1  rely 
on  the  embarrassment  you  will  have  to  prove  your  case,  though  I  believe  the 
'debt  was  never  paid,"  there  the  statute  shall  not  protect,  but  where  he  says, 
**  relying  that  the  debt  was  paid,  I  have  discharged  my  mind  of  the  transaction, 
:and  burnt  my  memoranda,'*  there  he  shall  not  be  charged,  CoUman  v.  Marshy 
ante,  iii.  380.  **  I  owe  you  not  a  ferthiiig,  for  it  is  more  than  six  years  since," 
he  does  not  say  that  he  never  owed,  nor  that  he  has  paid,  but  that  the  time  is 
past,  Bieknell  v.  Keppel^  1  New  Rep.  20.  **  I  refer  you  to  my  solicitors,  whose 
opinion  always  governs  me:  they  are  in  possession  of  my  determination  and  my 
ability;"  and  it  was  argued  on  the  term  *' ability,"  that  he  disclosed  his  con* 
sciousness  that  if  he  had  any  means  of  paying,  he  oug.it  to  pay ;  but  neither 
that  ground,  nor  the  solicitor's  letter,  which  stated  that  ^*  if  the  plaintiff  had  any 
letter  to  bind  the  defendant,  the  debt  would  be  paid,"  was  held  sufficient  In 
the  case  of  Truman  v.  Ftmton^  Cowp.  548,  Lord  MansfiVxo,  C.  J.,  puis  it,  that 
if  a  defendant  say,  "  I  am  ready  to  account,  but  nothing  is  due  to  you,"  there 
the  defendant  shall  be  bound;  but  in  that  case  the  defendant  puts  himself  on  tlie 
balance  of  the  account:  but  here  he  says,  *"I  thought  this  demand  had  r»g|A 
been  settled  at  the  time  of  my  receiving  the  price  of  tlie  annuity,  but  I  ^ 
have  been  in  so  much  trouble  since,  I  really  do  not  recollect  it"  When  the 
plaintiff  says,  **  You  know  you  was  paid  by  a  100(1/.  note,  which  you  changed  at 
Badcook's,"  the  defendant  rejoins  nothing,  and  therefore  admits  nothing,  it  is 
equally  probable,  it  might  have  been  paid  notwithstanding,  by  acounter*payment 
The  party  puts  himself  on  the  failure  of  his  memory.  This  is  dearly  within 
CoUman  v.  Marsh, 

Pettf  in  support  of  rule.  The  defendant  has  nothing  to  rely  on  but  CaUman 
V.  Marsh,  That  is  a  simple  denial  of  the  debt.  <<  I  do  not  owe  you  a  farthing ;" 
and  though  he  chooses  to  add,  "  For  it  is  more  than  six  years  since,"  yet  that 
matters  not:  it  may  be  paid  aliundl.  This  case  of  CoUman  v.  Marsh  is  oppo- 
site to  all  principle:  the  statute  does  not  destroy  the  debt,  but  takes  away  the 
remedy.  It  was  meant  to  protect,  not  persons  who  had  not  paid  their  debts,  but 
those  who  have  paid  them,  and  hav^  lost  the  means  of  proving  they  have  paid 
them.  The  printed  report  is  very  short,  and  it  is  impugned  by  Leaper  v.  Taitnn^ 
16  East,  420,  where  he  acknowledged,  that  it  was  his  acceptance,  and  said, 
'^  that  he  had  been  liable,  but  was  not  liable  then,  because  the  bill  was  out  of 
date ;"  he  would  not  pay  it,  and  it  was  not  in  his  power  to  pay  it ;  yet  he  was 
held  liable.  Suppose  a  defendant  had  said,  **  I  have  paid  you,  and  I  have  got 
your  receipt  for  the  money ;"  if  the  plaintiff  could  show  that  the  defendant  hiid 
not  got  the  receipt,  it  would  take  the  case  out  of  the  statute ;  and,  which  i-^ 
stronger,  it  lies  on  the  defendant  to  show  ne  has  the  receipt,  Craig  v.  CiX. 
I  Holt,  380.  It  was  monstrous  to  contend,  the  words  were  sufficient. 
*"'Sir,  as  soon  as  I  am  able  to  attend  to  my  concerns,  I  will  wait  on  rmAtt 
Captain  Craig,  whom  I  shall  be  able  to  sat^fy  respecting  the  little  mi»-  I- 
understanding  which  has  occurred  between  us."  The  facts  of  this  case  are,  Uw 
defendant  said,  '*  he  thought  it  had  been  settled  at  the  time  when  the  annuity 
was  granted."    The  plaintiff  says,  **  You  icnow  you  was  paid  the  oonsideration 

oney  in  a  lOOOA  bank-note."     In  fair  reasnning,  it  most  be  taken,  that  tha 
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annuity  was  granted  when  the  consideration  money  was  paid ;  and  that  it  means 
that  the  debt  was  pid  at  this  particular  meeting,  and  then  it  comes  precisely 
within,  and  is  a  promise  to  pay  the  debt,  the  alleged  fact  failing  the  defendant. 
Partington  ▼.  Butcher^  6  Esp.  66.  There  the  detendant  referred  to  an  instru- 
ment as  discharging  him.  When  examined,  it  did  not  show  his  discharge. 
Mansfield,  C.  J.,  held  that  though  he  had  a  right  to  have  his  whole  admission 
taken  together,  the  court  had  the  same  right  to  see  whether  he  was  discharged 
by  that  instrument  or  not  Where  a  party  advances  an  allegation  to  falsify  the 
debt,  and  the  fact  is  not  so,  he  admits  the  existence  of  the  debt ;  and  the  promise 
to  pay^  as  a  matter  of  law,  arises  upon  it.  Some  of  these  cases  are  conflicting. 
The  court  ought  to  lay  down  a  settled  rule. 

LenSy  who  would  have  replied  on  the  two  cases  last  cited,  was  relieved  by  the 
court, 

GiBBS,  C.  J.  We  have^in  the  first  place  the  strong  inclination  of  the  judge, 
that  this  conversation  did  not  take  the  case  out  of  the  statute.  1  agree,  that  if 
the  courts  could  retrace  their  steps,  and  could  see  all  the  consequences  that  have 
arisen,  they  would  have  seen  it  better  to  adhere  to  the  precise  words  of  the 
*6121   *''^^*'^^>  ^^^^  ^  attempt  to  relieve  in  particular  cases.    There  are  three 

-'  cases  in  which  the  words  of  the  statute  would  discharge  tlie  defendant, 
but  in  which  the  courts  have  held  him  liable.  One  is,  where  the  defendant  has 
admitted  that  the  debt  is  unpaid,  but  has  stated  that  it  was  discharged  by  the 
lapse  of  time;  another  is,  where  the  defendant  has  stated,  not  that  the  debt 
remained  due,  but  that  it  is  discharged  by  a  particular  means,((7)  to  which  he  has 
with  precision  referred  himself,  and  where  he  has  designated  that  time  and  mode 
so  strictly,  that  the  court  can  say  it  is  impossible  it  had  been  discharged  in  any 
other  mode:  there  the  courts  have  said/*  If  the  plaintiff  can  disprove  that  mode, 
he  lets  himself  in  to  recover,  by  striking  from  under  the  defendant  the  only 
ground  on  which  he  professes  to  rely."  A  third  case  is,  where  the  defendant 
challenges  the  plaintiff  to  produce  a  particular  mode  of  proof  of  his  liability ; 
there,  if  the  plaintiff  produces  that  proof,  the  courts  have  said  '*  the  defendant 
shall  not  be  discharged,*'  though  the  statute  says  he  shall  be  discharged.  1  have 
not  examined  the  particular  cases  here,  and  I  think  they  are  not  easily  to  be 
reconciled :  this  is  referable  to  the  second,  if  to  either  of  these  cases,  but  I  do 
not  think  it  is  taken  out  of  the  statute.  The  party  applied  to  refers  to  this,  as  a 
very  stale  demand:  he  thought  it  had  been  paid  at  the  time,  but  he  does  not 
precisely  recollect;  and  his  memory  is  impaired  by  misfortunes.  I  cannot 
think  that  this  precisely  puts  it  upon  the  issue,  whether  he  paid  it  at  that  par- 
ticular time,  and  an  acknowledgment  that  if  it  was  not  paid  then,  it  remains 
unpaid.  I  cannot  therefore  think  this  is  such  an  acknowledgment  as  takes  the 
debt  out  of  the  operation  of  the  statute* 
'6131       *I)allas,  J.  The  grounds  of  private  justice  and  public  convenience 

-^  are,  that  actions  should  be  brought  within  a  certain  reasonable  time,  and 
that  plaintiff  should  be  urged  to  use  due  diligence,  and  that  a  defendant  should 
not  be  under  the  necessity  of  preserving  his  vouchera  beyond  a  due  time,  and 
how  would  they  accumulate  if  he  did !  and  his  witnesses  will  die.  But  if  there 
be  a  clear  acknowledgment  of  the  debt  at  any  distance  of  time,  it  ought  to  suf- 
fice, to  enable  the  plaintiff  to  recover,  and  the  defendant  has  had  the  use  of  the 
money  for  the  time.  But  where  a  man  says  that  his  embarrassments  and  mis- 
fortunes have  impaired  his  memory,  but  he  believes  it  was  paid  at  the  time,  that 
cannot  be  deemed  to  take  the  demand  out  of  the  operation  of  the  statnte  oi 
limitations.     At  the  same  time  I  agree  with  what  has  been  urged  by  the  connse' 

(a)  [In  Mr.  Moore*8  Report  of  this  case,  the  Lord  C.  J.  is  stated  to  have  oeed  tfie  words 
**  written  instrument"  instead  of  particular  meanM.  See  4  Barn.  &  Aid.  672,  where  Bayley,  J., 
donbts  the  accnrscy  of  C.  J.  Gibbs*  prononition.  Bnt  see  9  Esp.  Rep.  68,  Pmiingt9H  v. 
Jhdthrr^  by  which  case  it  is  fnUv  snppnrtMi.) 
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for  the  defendant,  that  the  late  cases  have  modi  tended  to  correct  the  iantade  of 
the  former  cases,  and  that  most  wisely. 

Pabk,  J.  AAer  the  able  and  luminous  manner  in  which  my  lord  chief  juetice 
has  classed  the  sereraJ  cases  which  have  been  decided  on  this  statuie,  I  shadl  not 
add  one  word  more  on  that  subject ;  but  I  may  observe,  that  this  case  does  not 
range  itself  within  the  class  to  which  the  counsel  for  the  plaintiff  with  niach 
acuteness  labours  to  refer  it. 

BvRRouGH,  J.  1  agree  in  the  argument  for  the  plaintiff,  that  the  words  "  I 
thought  I  had  paid  it  at  the  time  of  granting  the  annuity /'  do  not  necessarily 
mean  at  the  very  moment  of  paying  the  purchsse  money,  but  about  the  time  of 
granting  the  annuity.  But  when  the  defendant  says,  "I  have  forgotten  all  about 
it,  I  thought  I  had  paid  it  then  f*  it  certainly  cannot  be  taken,  that  a  man  who 
has  forgotten  *all  about  it,  positively  says  that  he  did  pay  it  then,  and  so  rmfttA 
brings  himself  within  the  rule,  within  which  the  plaintiff's  counsel  v^  ^ 
acutely  endeavoured  to  bring  it,  of  challenging  a  certain  test  of  time  and  place 
of  payment  Common  sense  and  all  the  practice  of  our  courts  are  adverse  lo 
this  construction.     I  therefore  concur  that  this  rule  must  be     Discbarged.(a) 

(a)  [The  modern  catei  teem  to  have  settled  thii  principle,  vis.  that  an  acknowledgment  of  tlie 
eiistence  of  a  debt,  if  onalified  in  a  manner  to  repd  the  presumption  of  a  promise  to  paj,  is 
not  sufficient  to  revife  tne  debt  and  take  it  out  of  the  statute  of  limitationa.  See  4  Maole  and 
Selw.  467,  Rowerqft  v.  Lonuu  ;  2  Bam.  &  Aid.  759,  Swan  v.  Swotll ;  1  SUrkie  1^  De  la  Torre 
V.  Barclay  ttai,;  8  Cranch,  72,  Clemenlwn  v.  William*  ; '  1  Serg.  h  Rawle,  179,  Broum  ▼.  Camp- 
hell  i  U  Johns.  146,  Da^fortk  v.  Cttlver;  13  ib.  288,  Lawrence  v.  Hoptime  t  15  ib.  61 1,  SandM  x. 
Oebton  ;  6  Binner,  573,  Jonee  t.  Moore  ^  Mr.  Howe's  note,  to  UaUidOff  t.  ffortf,  3  Csaapb.  33 : 
4  Barn.  &  Aid.  568,  Beal  v.  Nind.] 


MOORE  e.  The  Right  Hon.  OTHER  ARCHER,  Eail  of  PLYMOUTH. 

[1  Moore,  346,  8.  C] 

An  exception  in  a  conveyance,  made  in  1655,  of  the  free  liberty  of  hawking  and  hunting,  does 

not  include  the  liberty  of  shooting  feathered  game  with  a  gun. 
Semble  that  the  liberty  of  hawking  and  hunting  for  the  grantee,  bin  fiimida,  aad  senraDta,  la  a 

tenement  and  entailable. 

In  trespass  the  pIsinlifT  declared  that  the  defendant  on  the  Ist  of  Januaiy, 
iSlO,  and  on  divers  other  days,  hroke  and  entered  his  three  closes  situate  in  the 
parish  of  Bordesley,  in  the  county  of  Worcester,  naming  them,  and  forced  open 
and  hroke  his  jfates  there  standing,  and  the  locks,  d&c.  thereof,  and  with  his  own 
and  his  dogs'  feet,  trod  down  and  spoiled  his  grass  and  corn  there  growing,  and 
with  dogs  and  guns  hunied  and  searched  in  the  said  closes  for,  and  slioi  at 
hares,  phetuaniSf  partridges^  and  other  game,  heing  in  the  said  closes,  and  killed 
divers,  and  carried  away  and  converted  them  to  his  own  use.  The  second  count 
was,  trespass  for  forcihiy  seizing,  taking,  and  carrying  away  the  plaintiff's  hares, 
pheasants,  and  partridges.  The  defendant  pleaded,  first,  as  to  hreaking  and 
entering  the  said  three  closes,  and  with  feet  in  walking,  treading  down,  and 
spoiling  the  grass  and  corn  of  the  plaintiff,  therein  then  growing,  and  with  the 
said  dogs  and  guns  kwtting  and  searching  therein  for  hares,  pheeuantiy  par- 
iridges,  and  other  game,  and  shooting  off  and  discharging  the  guns  so  loaded 
with  ^gnnpowder  and  shot,  at  and  against  the  hares,  pheasants,  and  par-  r«Q«  ^ 
tridges,  found  and  being  in  the  said  closes,  and  killing  and  destroying  the  ■• 
hares,  pheasants,  and  partridges  being  upon  the  said  closes,  and  carrying  away, 
and  converting,  and  disposing  thereof  to  his  own  use,  and  thereby  encumbering 
the  said  closes,  and  hindering  and  preventing  the  piaintiff  from  having  the  use, 
benefit,  and  enjoyment  thereof,  in  so  large  and  ample  a  manner  as  he  might  and 
otherwise  would  have  done ;  that  the  said  three  closes  at  the  said  several  times 
when,  d&c.  were  and  now  are  part  and  parcel  of  the  premises  in  these  pleas 
hereinailer  mentioned,  and  in  die  indentures  in  this  plea  herein  mentioned  and 
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referred  to  more  perticolarly  described ;  and  that  heretofore,  and  before  the  times 
when,  and  before  the  making  these  indentures,  to  wit,  on  27th  February,  1655, 
the  right  honourable  Thomas  Windesor,  f  iord  Windesor,  being  entitled  to  the 
equity  of  redemption  of  and  in  the  premises  in  and  by  the  indenture  next  herein 
mentioned,  conveyed,  and  John  Langham,  of  Cotteybrooke,  in  the  county  of 
NcMlhampton,  Eaq.,  and  Stephen  Langham,  of  London,  merchant,  third  aon  of 
the  said  John  Langham,  being  seised  in  their  demesne  as  of  fee,  subject  to  the 
said  equity  of  redemption,  of  and  in  the  premises,  by  indentures  of  lease  and 
release  between  Lord  Windesor  of  the  first  part;  J.  Langham  and  S.  Langhaiki, 
of  the  second  part;  and  Thomas  Foley,  of  London,  Esq.,  and  Richard  Jones, 
of  Putney,  in  the  county  of  Surrey,  Esq.,  of  the  third  part,  T^rd  Windesor,  and 
J.  Langham,  and  S.  Langham,  at  and  by  the  entreaty  and  appointment  of  Lord 
Windesor,  for  the  considerations  in  the  said  indenture  mentioned,  granted,  bar- 
gained, sold,  aliened,  released,  and  confirmed,  unto  T.  Foley  and  Jones,  and  the 
heirs  of  Foley  for  ever,  all  that  park  or  enclosed  or  impaled  ground,  called  or 
*6llil   ^"^^^"  ^J  ^^^  name  of  Bordesley,  'otherwise  fiorsley  park,  together  with 

•I  divers  other  premises  in  the  said  first^mentioned  indenture  particularly 
mentioned  and  described,  and  among  others  the  several  closes  in  which.  6lc 
Excepted,  and  always  reserved  out  of  that  grant,  free  liberty  of  hawking  and 
hunting  in,  over,  and  upon  any  of  the  premises,  for  Lord  Windesor,  and  the 
heirs  of  his  body,  and  his  and  their  friends,  servants,  and  foUowere;  and  that 
the  premises  whereof  the  several  closes  in  which,  d&c.  are  parcel,  by  mesne 
assignments,  afterwards,  and  before  the  time  when,  &c.  came  to  and  vested  in 
one  Henry  Geast,  that  Geast  demised  the  places  in  which,  d&c.  amongst  other 
premises,  to  the  plaintiff;  that  the  plaintiff  by  virtue  of  such  demise  became,  and 
at  the  time  when,  &c.  was  the  tenant  of  Geast,  of  the  several  places  in  which, 
&c. ;  that  he  the  defendant  at  the  times  when,  wasi,  and  now  is  heir  of  the  body 
of  Lord  Windesor,  and  by  reason  thereof,  and  of  the  premises,  did,  in  the  exer- 
cise of  the  free  liberty  so  excepted  and  reserved  out  of  the  said  conveyance  of 
hawking  and  hunting  in,  over,  and  upon  the  premises  whereof  the  closes  in 
which,  &^.  were  and  are  parcel,  commit  the  several  supposed  trespasses  in  the 
introductory  part  of  this  plea  mentioned,  as  he  lawfully  might,  for  the  cause 
aforesaid.  The  third  plea  stated  the  conveyance  of  1755  as  a  grant  by  the 
Langhams,  at  the  appointment  of  Lord  Windesor,  to  T.  Foley,  omitting  to  aver 
the  grantor's  estate,  and  Lord  Windesor's  seisin  of  the  equity  of  redemption,  and 
justified  as  in  the  second  plea.  Fourthly,  the  defendant  pleaded  a  license.  The 
plaintiff  demurred  to  the  second  plea,  and  assigned  for  causes,  that  whereas  the 
said  defendant  thereby  had  professed  to  justify  sll  the  trespasses  in  the  firet 
count,  under  the  reservation  in  the  grant  by  Lord  Windesor  in  that  ]^ea  men- 
tioned, viz.  the  free  liberty  of  hawking  and  hunting  in,  over,  and  upon  those 
•6171   ^'^^^^  ^'^^  Lord  'Windesor  and  the  heirs  of  his  body,  snd  his  and  their 

•I  friends,  servants,  and  followers,  yet  the  defendant  had  not  by  that  plea 
justified  the  hunting  and  searching  with  the  dogs  and  guns  in  the  said  closes, 
for  the  hares,  pheasants,  partridges,  and  other  game,  discharging  the  loaded  guns 
and  shooting  at  the  hares,  pheasants,  and  partridges  found  in  &e  ck>aes,  nor  the 
killing  and  desUroying  the  hares,  pheasants,  and  partridges,  being  in  the  closes 
and  in  the  first  count  mentioned,  inasmuch  as  the  reservation  to  hunt  and  hawk 
so  reserved,  did  not  justify  the  hunting  and  searching  with  dogs  and  guns  fir 
the  hares,  j9AMi5afi<5,parerii^e5,  and  other  game,  nor  the  discharging  the  loaded 
guns  at  the  hares,  pheasants,  and  partridges,  nor  the  killing  nor  the  destroying 
Sie  pheasants  and  partridges  in  the  first  count  mentioned,  nor  the  said  hares  in 
that  count  mentioned,  otherwise  than  by  himting  the  same.  And  be  traversed 
the  license  suted  in  the  fourth  plea. 

Blossei,  Serjt.,  in  support  of  the  demurrer,  urged,  First,  that  the  reserved  right 
.to  hawk  and  hunt,  if  good  at  all,  was  g04Kl  only  for  the  life  of  Lord  Windesor. 
but  void  so  fer  as  it  was  a  limitation  to  the  heirs  of  his  body.     Secondly,  that 

2X 
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the  reserration  was  void,  as  being  made  to  persons  who  were  8tni)|pen  to  the 
estate  \n  the  land.  Thirdly,  that  the  hberty  to  hawk  and  hunt  did  not  include 
the  entering  and  destroying  partridges,  pheasants,  and  other  feathered  game,  by 
shooting  It  with  guns. 

As  to  the  first  point,  this  is  a  mere  personal  privile^ge,  carrying  with  it  no 
interest  in  the  land,  nor  any  profit  to  be  derived  out  of  the  iand.  It  is  like  the 
exception  of  a  way,  and  many  other  easements  of  the  same  nature,  which  are 
good  as  personal  grants,  but  not  in  gross ;  nor  do  they  become  transmissible  or 
assignable,  unless  made  appendant,  appurtenant,  or  ^otherwise  annexed  tmiq 
to  land.(a)  It  is  therefore  a  question,  how  lar  a  personal  right  like  this  ^ 
to  one  person  to  shoot  over  another  man's  ground,  can  be  granted  to  a  man,  and 
the  heirs  of  his  body.  This  is  not  such  a  tenement  or  interest  as  is  entailable^6) 
If,  though  not  entailable,  it  can  otherwise  be  settled  on  a  man,  and  the  hetre  of 
his  body,  it  is  a  conditional  fee  at  common  law ;  and  the  condition  being  per- 
formed by  the  first  Lord  Windesor,  by  his  having  heirs  of  his  body,  he  was  at 
liberty  to  alienate  this  right.  This  shows,  that  k^cause  it  is  not  transmissible, 
yet  it  is  transmissible ;  and  so  on  account  of  the  absurdity,  it  cannot  be  so 
iimited.(c^  If  an  interest  were  granted  to  a  man,  and  his  heirs,  to  enter  the 
grantor's  kitchen  and  eat  his  dinner,  it  would  not  descend  to  the  heirs,  nor  can 
it  be  granted  over.  So,  a  license  to  hunt,  whether  to  take  a  pheasant,  sparrow, 
or  bee,  matters  not.  No  one  instance  is  found,  of  a  grant  of  a  license  to  a  man, 
and  the  heirs  of  his  body.  If  it  be  argued,  that  though  not  assignable,  it  is 
descendible  to  Lord  Windesor,  and  the  heirs  of  his  body,  so  long  as  they  endure, 
then  it  is  void,  because  it  \»miodam  moffo  a  service  annexed  to  the  land,  and 
therefore  bad  by  the  statute  Qma  tampteres,  18  £dw.  I,  st.  I,  BradsJtawv.  Law- 
son,  4  Term  Rep.  447.  A  copyhold  was  enfranchised  by  feoffment,  reserving 
to  the  lord  a  rent  stated  to  be  the  ancient  rent,  and  a  covenant  was  executed  by 
the  grantee,  to  pay  to  the  grantor  the  ancient  rents  and  services,  held  that  the 
covenant  was  void  by  the  statute  Qfiia  emptares.  There  is  no  diflfereoce  between 
enfranchisement  on  the  reservation  of  ancient  services,  and  a  grant  with  a  re;$er- 
vation  of  new  services.  So,  neither  can  this  reservation  be  annexed  to  an  old 
estate.  A  reservation  may  *be  bad  for  unceriainty,  as  a  custom  to  play  r«|>|ci 
cricket  in  certain  ground.  Fitrh  v.  Rowlings,  2  H.  Bl.  3&)3.  So  this  ^  ^^^^ 
reservation  is  not  confined  to  Lord  Windesor,  and  the  heirs  of  his  body,  but 
extends  to  his  and  their  friends.  It  never  can  be  an  issue,  whether  A.  or  B.  is 
Lord  Windesor's  friend,  and  therefore,  not  being  limited  to  his  friends  in  com- 
pany, or  the  like,  is  too  general. 

Next,  the  reservation  is  void,  as  being  made  to  strangers  to  the  deed.(d)  The 
law  can  take  no  notice  of  an  equity  of  redemption ;  and  therefore  Lord  Windesor 
is  a  stranger  to  the  fee.  In  a  lease  and  release,  being  a  grant  of  an  estate  by  a 
mortgagee,  the  mortgagor  joined,  and  had  a  reservation  to  himself  of  the  right 
to  dig  coals,  and  it  was  held  that  the  reservation  was  void.  It  was,  in  fact,  a 
covenant  of  the  releasee,  that  the  mortgagor  might  dig  for  coals,  but  notwith- 
standing that  covenant,  the  court  held  the  reservation  void.  "The  covenant, 
Lawrrnce,  J.,  says,  could  only  operate  as  a  grant;  but  a  grant  will  not  pass  the 
land  itself  without  livery.  Cheetkam  v.  WiUiamson^  4  East,  469.  So  here,  this 
is  void  as  a  grant,  for  want  of  livery.  In  Mmm^o^t  CauJ^t)  there  cited,  it  was 
held  that  an  interest  to  enter  and  dig  coals,  is  an  interest  in  the  land. 

As  to  the  third  point,  the  liberty  to  hawk  and  hunt  does  not  extend  to  shoot- 
ing, 1. 1,  to  entering  a  man's  land  for  the  purpose  of  destroying  partridges  and 
pheasants  with  guns.  This  sort  of  licenses  is  to  be  construed  strictly.  (J")  It  is 
to  be  considered,  that  in  fact  both  guns,  and  the  shooting  and  sporting  with 

(a)  2  BI.  Com.  36.  (b)  Litt.  a.  IS.  Co.  Litt  W,  a,  SM. 

(c)  Bro.  Abr.  64,  Uenue,  pL  10.  (tf)  &hep.  Touchtt  80. 

(<)  Godb.  17 ;  Co.  Litt.  164  b,  16ft  a,  and  Harg.  note  5;  1  Anden.  307  {  Mo.  174. 
J)  Manw.  8to.  laat  ed.  188,  foond,  c.  t8,  a.  3,  p.  185,  of  od.  LMid.  1616,  4to.|  Vm.  Abr. 
licituet  C.  D. 
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guns,  were  famiHar  to  persons  of  distincoon,  long  before  ihe  date  of  this  deed. 
*6201  ^^^  statute  3S  Hen.  8,  c.  0,  interdicts  *iow  persons  from  shooting  with 
J  guns.  The  statute  3  Edw.  6,  c.  14,(a)  forbids  any  under  the  degree  of 
a  lord  from  shooting  with  hail  shot  or  more  pellets  than  one.  There  is  a  very 
good  reason  why  a  person  who  gives  such  a  permission  to  hunt,  should  not 
license  shooting,  though  he  might  permit  hawking  and  hunting ;  for  shooting  is 
more  destructive  to  the  game,  and  more  dangerous  to  the  owner  of  the  estate, 
if  the  heir  of  Lord  Windesor's  t>ody  happened  to  be  an  awkward  sportsman. 
The  statute  4  d&  5  W.  d&  M.  c  23,  s.  10,  prohibiting  inferior  tradesmen  from 
nunting,  hawking,  fishing,  and  fowling,  may  by  "  fowling"  mean  netting  the 
birds.  If  hunting  includes  shooting,  it  also  includes  netting,  the  most  destruc- 
tive of  all  modes  of  taking  them. 

Lenst  Serjt.,  contriL,  6rst  addressed  himself  to  the  last  head.  Hunting  is  the 
most  generic  name;  it  would  include  hawking;  and  if  hawking  had  not  been  so 
grand  a  distinction,  no  doubt  it  would  have  passed  by  the  term  "  hunting."  The 
grantor  has  not  said  whether  it  be  the  hunting  of  beasts  or  of  birds,  which  he 
excepts.  Hunting  is  used  in  the  latter  sense  by  our  best  writers.  '*  A  hunter 
Henry  is,  when  Emma  hawks."  ''  A  sequestered  stag  who  from  the  hunter's 
aim  had  taken  a  hurt."  Henry  the  Second  was  killed  by  the  arrow  of  a  hunter; 
that  was  the  original  mode  of  hunting.  There  is  danger  too  in  hunting  with 
dogs:  witness  Action's  fate.  This  is  but  an  indulgence  coupled  with  an  in- 
terest: the  grantee  wants  nothing  but  a  license  to  enter  the  lands;  no  interest  in 
the  soil  is  wanted,  and  though,  if  it  be  necessary,  as  in  Ckeetham  v.  ffVliamson, 
to  except  an  interest  in  the  lands  or  a  grant  out  of  the  lands,  it  might  be  in8uf> 
*6211  ^^^^''^f  y^^  ^^'^  '"  '^^  ^^'^  wanted.  The  statute  of  *ll  H.  7,  c.  17, 
J  against  the  taking  of  pheasants  and  partridges,  recites,  that  "  the 
owners  leese  not  only  there  pleasure  and  disport,  that  they,  their  friends  and 
servants  should  have  about  hawking,  hunting,  and  taking  of  the  same"  (thus 
applying  the  term  hunting  to  winged  jyrame,  phessants  and  partridges.)  The  art 
of  shooting  birds  flying  cooid  not  have  been  very  successfully  pursued  with  the 
match-locks  and  demi-culverins  which  were  in  use  at  the  period  of  this  grant 

Next,  this  license  is  not  restricted  to  Lord  Winde^r  for  life,  this  is  an  interest 
which  may  be  entailed  within  statute  dt  tlonis;  but  if  not,  it  will  be  a  fee  simple 
conditional ;  and  though  alienable  by  performance  of  the  condition,  the  grantee 
is  not  bound  to  alienate  it;  and  if  he  alienates  it  not  he  still  has  the  conditional 
fee  in  him,  though  not  restrained  from  alienating  by  the  statute  de  donia.  It  has 
been  argued  that  this  is  no  more  than  a  way,  and  an  easement,  which  dies  with 
the  grantee,  nnless  attached  to  land.  The  plaintiff's  counsel  does  not  illustrate 
how  it  is  that  a  right  of  way  to  a  man  and  his  heirs  may  not  exist,  though  not 
assignable.  An  annuity  to  a  man  and  his  heirs  is  not  entailable,  yet  it  is  assign- 
able; no  analogy  exists  between  the  two  qualities,  each  roust  be  kept  within  its 
own  limits.  Next,  this  is  within  Lord  Coke's  comment,  a  tenement,  Co.  LitU 
19,  b  20,  a.  **  Tenements,  itnemenia.  This  is  the  only  word  which  the  statute 
of  W.  2,  ttseth,  that  createth  estates  tail,  and  it  includeth  not  only  all  corporate 
inheritances  which  can  or  may  be  holden,  but  also  all  inheritances  issuing  out 
of  any  of  those  inheritances,  or  concerning,  or  annexed  to,  or  exercisable  within 
the  same,  though  they  lie  not  in  tenure;  therefore  all  these  without  question  may 
be  entailed."  This  is  a  privilege  exercisable  within  lands,  within  the  lands  con* 
•02^1  ^^^'  ^^  ^  *^^  ^*^^^  ^^  *"y  thing  personal,  or  exercised  about  chattels 
^^  (the  test  by  which  Co.  Litt.  distinguishes  the  matters  which  are  not  en* 
tailable.)  Roll.  (6)  also  marks  the  distinction  between  those  things  which  are 
purely  personal  and  those  things  which,  though  of  a  persona]  nature,  are  to  be 
exercised  within  land.    NevUU^t  Case,  7  Co.  33,  b,  a  dignity  may  be  entailed, 

(tf)  Repealed  by  itat.  6  It  7  .W.  8,  c.  13,  a.  3. 

(p,  1  Roll.  Alir.  887,  line  50,  eitiag  Manzel,  2  li  3,  (the  supplement  to  Plowd.,)  and  NofiUa'a 
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though  it  cannot  be  assigned,  as  the  earidom  of  Northumberland.  And  it  may 
be  foHeited,  though  a  more  distant  oontiection  between  two  things  cannot  be 
imagined,  than  between  title  and  the  land  in  the  county  of  which  it  is  named. 
Daois's  Cau,  3  Mod.  246.  Held  a  good  prescription  for  a  right  for  all  the 
tenants  and  farmers  of  the  lord  of  a  manor  to  (owl  within  the  plaintiff's  free 
warren.  The  lord  may  prescribe  for  his  tenants;  if  the  land  be  copjhold  and 
the  right  be  claimed  as  a  custom,  the  lord  must  prescribe;  if  the  freehold  be  in 
the  tenant,  the  tenant  must  prescribe.  Possibly  these  might  be  freehold  tenants; 
and  it  was  held  that  aucupitim,  aoium  eapiio,  was  a  profit  a^pendre  in  alUmo 
soh,  which  tenants  might  have,  as  tenants,  in  their  own  character,  and  so,  not 
altogether  unconnected  with  the  manor.  1  i  Hen.  7,  fol.  8,  b.  "  The  same  law 
is,  if  a  man  license  me  and  my  heirs  to  come  and  hunt  within  his  park,  it 
behoves  me,  or  is  convenient  {coviettt^)  here  to  have  a  writing  of  this  license,  be- 
cause a  thing  passeth  by  this  license,  which  is  to  endure  to  perpetuity;  but  if  he 
license  me  to  hunt  once  in  his  pnrk,  this  is  good  without  writing,  because  no 
inheritance  passes."  So,  if  it  were  to  him  for  his  life;  that  might  always  be 
pleaded  without  showing  written  license.  From  the  circumstance  stated  in 
the  third  plea,  of  Lord  Windesor's  consenting  to  the  grant  by  Langhara, 
*it  must  be  presumed  he  had  an  interest  of  some  sort;  for  tlie  grantee  rm^M 
has  accepted  a  grant  in  which  Lord  Windesor  is  an  acting  party,  and  the  *- 
grantee,  it  must  be  presumed,  would  not  have  required  or  consented  thereto, 
unless  Lord  Windesor  had  had  an  interest.  And  though  he  purports  to  exer- 
cise a  power  of  appointment,  yet  if  he  has  an  interest,  his  interest  shall  pasB. 
But  here  is  wanting  no  more  than  an  excuse  for  coming  on  his  land;  and 
though  Lord  Windesor  has  given  it  in  an  informal  way,  it  shall  operate  as  a 
license,  though  not  in  terms  an  interest  For  the  purpose  of  this  act  a  grant  is 
not  necessary,  a  mere  consent  suffices;  and  yet  a  grantee  to  some  purpose  is  a 
grantor,  and  regrants  a  thing  now  in  substance  created  for  the  first  time.  It  is 
said,  this  is  a  creation  of  holding  of  lands  by  service,  created  since  the  statute 
gma  a^ptores.  This  is  no  new  holding :  the  privilege  granted,  and  the  land 
over  which,  are  both  held  of  the  same  lord.  The  case  ^ars  not  the  most  distant 
resemblance  to  BradskawS.  Lawion,  where  a  reservation  of  the  ancient  rent 
would  have  enured  to  create  a  new  holding.  The  argument,  that  this  would 
become  a  feodal  relation,  loses  sight  of  the  nature  of  the  thing;  no  homage,  no 
feodal  service  is  to  be  done  here.  Lord  WindesoHs  friends  must  be  the  friends- 
accompanying  him  at  the  time,  and  a  stranger  coming  could  not  protect  himself 
OS  Lord  Windeaor's  friend.  Even  if  the  term  **  friends"  were  too  vague,  still 
that  would  not  avoid  the  grant,  so  far  as  it  was  to  Lord  Windesor  and  the  heirs 
of  his  body,  (though  the  interpretation  is  obvious,  that  they  are  such  as  make 
part  of  his  friendly  retinue.)  The  circumstance  of  its  being  a  grant  to  a  man 
and  his  servants,  shows  that  he  has  an  interest  in  the  game.(a)  If  he  has  a 
license  *for  him  and  his  servants  to  hunt  at  his  pleasure,  he  may  also  kill  r^^Kw 
and  carry  away :  for  the  license  for  the  servant  imports  an  interest  in  the  ^ 
thing.  But  a  license  to  enter  and  kill,  does  not  authorize  to  take  away,  but 
only  to  sport  A  receivership  of  a  manor,  as  it  is  held  in  Mamxelfs  Case,  may 
be  entailed,  for  it  is  within  the  statute  de  donis,  for  it  is  to  be  exercised  in  land; 
so  is  this  therefore  a  matter  which  either  may  be  entailed,  or  limited  as  an 
original  fee-simple  conditional;  it  cannot  therefore  be  considered  as  a  matter 
purely  personal.  This  is  no  part  of  Lord  Windesor's  old  estate,  but  he  is  the 
grantee  of  a  grantee  of  a  new  matter  which  is  not  a  part  of  his  old  estate,  but 
the  grantee  agrees  that  he  shall  have  it:  tor  it  appears  on  the  pleadings  that  the 
deed  is  sealed  with  the  seal  of  Thomas  Foley. 

Bhssetf  in  reply.     First,  This  cannot  be  made  available  as  a  grant,  for  it  is 
not  pleaded  as  a  grant     Secondly,  it  cannot  enure  as  a  grant,  because  it  is  by 

(a?  Co.  Dig.  ChM«,  H  i  Manw.  cited  u  270^  2S0,  'rand  c.  18,  s.  6,  p.  1S9,  of  4to  edit  Loud. 
1615. 
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bargain  and  sole,  which  only  passes  an  use.  Thirdly,  an  easement  to  enter  for 
a  particular  purpose,  as  to  sit  at  a  cotton  mill,  is  no  tenement,  as  hath  been  held 
in  settlement  cases,  though  it  be  profitable  to  the  grantee.  The  distinction 
adverted  to  appears  in  Fitch  v.  Rowlings^  that  legaUy  settled  inhabitants  might 
play  at  cricket,  but  inhabitants  for  the  time  being  could  not :  but  this  descrip- 
tion of  "  friends"  is  too  general,  and  being  too  general,  it  destroys  the  whole: 
for  the  reservation  cannot  be  good  in  part,  and  bad  in  part  The  argument 
drawn  from  the  statute  quia  emptores^  is  not  that  the  lands  are  holden  by  the 
grantee  by  the  service  of  siiSering  Lord  Windesor  to  sport  on  this  land;  but  that 
the  statute  quia  emptares  precludes  the  creating  new  charffes  of  this  nature  on 
land,  as  well  as  alienations  of  land  on  new  senrices.  [Curia  eotUrd,]  On 
*0351  *^^  reservation  to  Lord  Windesor  and  his  servants,  the  authority  cited 
^  from  Go.  Dig.  tit.  Ckase^  H.  3,  affords  an  answer  to  several  other  au- 
thorities cited  from  ancient  books ;  the  words  are,  *'  tlie  license  for  the  senrauts 
imports  an  interest  in  the  ihingf  not  in  the  land."  Wairen,  chase,  and  park,  are 
incorporeal  hereditaments,  and  a  grant  thereof  conveys  an  interest  in  the  thing, 
i.  e.  in  the  game,  not  in  the  land.  And  a  warren,  park,  or  chase,  may  be 
granted  to  a  man  and  his  heirs,  but  there  is  no  instance  that  an  easement  may 
be  granted  to  a  man  and  his  heirs.  In  3  Mod.  it  is  in  a  warren.  That  which 
is  granted  to  a  man  and  his  heirs  in  a  park,  must  be  a  perpetuity,  and  must  be 
by  deed.  The  case  cited  is  of  a  license  to  one  and  his  heirs,  to  hunt  in  my 
park,  not  in  my  land.  It  is  said,  this,  though  not  a  regular  grant,  is  an  assent 
by  the  grantees;  if  so,  it  ought  to  have  been  pleaded  as  a  license  by  the  original 
grantee ;  but  it  is  impossible  that  an  assignee  of  the  land  after  so  many  hun- 
dred years,  can  be  considered  as  now  licensing,  or  bound,  by  this  license.  So 
far  as  there  is  an  interest  in  the  game,  in  warren,  park,  and  chase,  it  may  perhaps 
be  grantable  to  a  man  for  life.  But  it  is  otherwise  of  an  entry  into  the  land  to 
hunt.  This  has  been  assimilated  to  the  case  of  dignities,  and  it  has  been  argued, 
that  because  a  dignity  has  no  connection  with  the  land  except  the  name,  there- 
fore eveiy  easement  which  has  a  closer  connection  with  the  land  than  a  dignity 
has,  may  be  entailed.  If  so,  there  is  no  easement,  and  scarce  any  thing  that  can 
be  named,  which  cannot  be  entailed^  An  annuity  cannot  be  entailed,  but  it  can 
be  limited  to  a  man  and  his  heirs,  because  it  is  a  profitable  thing;  but  here  is 
no  profit,  and  no  instance  can  be  ftmnd  of  any  thing  being  entailed,  which  is 
mMff]  ^^^  ^  matter  of  ^profit.  Any  thing  descendible  and  enUiilable  is  assign- 
^  able,  otherwise  it  would  create  a  perpetuity,  and  it  would  be  quo£m 
modo  a  service  issuing  out  of  land,  and  so  is  void.  It  has  been  argued,  that 
though  not  good  for  passing  an  interest  in  land,  it  might  be  good  as  reserving 
something  out  of  the  land,  though  Lord  Windesor  had  no  estate;  but  there  is 
no  authority  that  a  person  having  only  an  equiuible  interest,  who,  it  is  clear, 
could  not  reserve  a  parcel  of  the  land  itself,  can  reserve  an  interest  out  of  the 
land.  Hunting  is  capable  of  two  acceptations :  it  may  mean  the  pursuit  of  all 
game;  it  may  mean  only  pursuing  of  beasts  with  a  number  of  dogs;  but  the 
question  is,  in  what  sense  it  is  used  here.  The  statute  H.  7,  speaking  of  hunt- 
ing for  pheasants,  does  not  help  the  defendant ;  for  one  may  hunt  for  a  pheasant, 
and  though  the  art  of  shooting  game  on  the  wing  was  not  known  at  the  time 
when  this  grant  was  made,  that  does  not  help  him,  for  a  grant  must  be  con- 
strued strictly,  and  confined  to  the  modes  of  aua^um  then  known. 

€^r.  <Mfo.  vuU. 

On  this  day,  Gibbs,  C.  J.,  delivered  the  judgment  of  the  court  His  lordship 
first  suited  the  pleadings,  and  observed,  that  the  material  part  of  the  deed  set  out, 
was  the  exception.  The  plea  in  substance  is,  that  the  defendant  went  to  shoot 
pheasants  and  partridges,  under  the  privilege  reserved  by  this  deed.  Several 
objections  have  been  urged  against  this  plea.  First,  that  the  reservation  is  not 
to  persons  from  whom  the  estate  moved.(a)  To  this  it  is  answered  that  the  deed 
(a)  rsee  9  Johns.  73,  Hornbeek  y.  Wettbrook,] 
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may  operate  as  a  grant;  and  that  although  it  may  not  be  good  as  a  reservation, 
vet  being  sealed  with  the  seal  of  all  the  parties,  it  would  operate  as  a  grant  to 
Lord  Wmdesor,  and  the  hein  of  his  body ;  and  that  it  was  mote  than  an  ease- 
ment, seemed  admitted,  beeaose  it  was  to  himself,  his  *heira,  and  ser-  r«m7 
vants.  The  ease  has  been  extremely  well  argued,  and  I  doubt  not  bat  ^ 
that  ell  the  authorities  were  brought  before  us.  But  there  is  another  point  in 
the  case,  supposing  this  to  have  its  full  operation,  whether  as  a  grant  or  a  reser- 
vation ;  whertier  it  extends  to  shooting,  and  we  think  it  does  not ;  that  th«»  word 
hunting  does  not,  in  its  fair  acceptation,  extend  to  shooting  feathered  same.  If 
one  were  to  give  leave  to  another  to  hunt  over  his  premises,  it  would  not  give 
him  the  liberty  of  shooting  there ;  and  many  would  give  another  liberty  of  hont^ 
ing  over  their  premises,  who  would  be  extremely  annoyed  if  he  went  shooting 
there.  Therefore  we  are  of  opinion,  that  the  defendant  is  unjustified  by  his 
plea ;  and  that  there  must  be  Judgment  for  the  plainti01(a) 

(A)  See  Manw.  c.  18,  t.  10,  **  Of  the  tigiiifieatioii  of  theM  two  words,  hiffking  aad  huitiiiK,** 
p.  136,  Ln  4to.  edit  Lond.  1616. 


SCARES  and  Another  v.  THORNTON. 

[1  Moore,  373,  S.C.j 

Where  the  owner  of  a  ship  hy  his  contract  plaees  the  entire  vessel  for  a  time  ander  the  sole  co»- 
trol  of  the  freighter,  during  that  time  any  act  of  the  owner  of  the  vessel,  done  in  fraud  of  the 
freighter,  is  an  act  of  barratry. 

The  words  **  let  to  fireight  and  hire*'  are  not  essential  in  order  to  eonstitnte  the  freighter  eole 
owner  for  the  time. 

▲  covenant  by  the  owner  to  carry  100  tons  for  the  freighter  from  P.  to  0.,  at  6/.  per  ton,  and  a 
covenant  by  the  freighter  that  the  commander  might  nU  up  the  vessel  with  any  other  goods  on 
freight,  the  commander  agreeing  that  the  freighter  should  have  the  preference  of  shipping  the 
other  goods :  if  the  freighter  fills  up  the  vessel,  he  becomes  complete  owner  for  the  tune,  and 
a  loss  by  the  act  of  the  original  owner,  is  a  loss  by  barratry. 

This  was  an  action  oia$sumpsii  on  a  policy  of  insurance  upon  flax,  valued  at 
6200/.,  at  and  from  Pemau  to  Oporto.  In  all  tlie  counis,  the  interest  was  averred 
to  be  in  the  plaintiff.  In  the  fimt  count  the  loss  was  averred  to  be  by  the  barratry 
of  the  master.  *In  the  second  count,  by  certain  perils,  losses  and  mi»-  re^og 
fortunes,  which  came  to  the  hurt,  detriment,  and  damage  of  the  goods.  *- 
And  in  the  third  count,  by  perils  of  the  seas.  At  the  trial  before  Burrodoh,  J., 
at  the  London  sittings  after  iiilary  term,  1817,  the  jury  found  a  verdict  for  the 
plaintiff,  for  50CM1  damages,  subject  to  the  opinion  of  the  court  upon  the  following 
case.     The  plaintiffs,  on  the  20th  February,  1816,  entered  into  a  sealed  charter- 

Sarty,  expressed  to  be  between  Joze  de  Pontes,  commander  of  the  Portuguese 
rig  Joze  and  Maria,  then  in  the  port  of  London,  and  the  plaintiffs  freighters  of 
the  said  brig,  whereby  Pontes  covenanted,  that  the  brig  being  tight,  staunch  and 
substantial,  and  every  way  properly  fitted,  victualled  and  manned,  as  is  usual  for 
vessels  in  merchants'  service,  and  for  the  voyages  tbereinafler  mentioned,  should 
immediately  take  on  board  in  London,  from  the  freighter,  seventy  tons  of  flax, 
and  five  tons  of  hemp,  and  therewith  proceed  direct  to  Figueira,  and  give  notice 
of  her  arrival  to  the  agents  there  of  the  freighter,  and  deliver  the  flax  and 
hemp,  agreeably  to  bills  of  lading,  and  with  all  despatch  sail  direct  to  Pemau, 
and  there  Uke  on  board  from  the  said  agents  or  assigns  100  tons  of  flax,  (to- 
gether with  the  other  goods  thereinailer  mentioned,)  and  therewith  sail  direct  to 
Oporto,  and  there  deliver  the  whole  100  tons  of  flax,  agreeably  to  bills  of  lading, 
and  there  end  the  voyage.  And  the  commander  agreed,  that  the  brig  should 
lie  at  Pemau  for  the  purpoae  of  receiving  the  iOO  tons  of  flax,  twenty  running 
days  in  the  whole,  to  commence  on  10th  of  April  then  next,  provided  the  brig 
should  then  have  arrived  at  Pemau,  and  be  ready  to  load  on  or  before  that 
period ;  otherwise  the  lay  days  to  commence  from  the  day  on  which  the  brig 
should  arrive  at  Pernau,  being  ready  to  load,  and  notice  therefore  given ;  that 


at9]  7  Tauntom.  5»9 

*6291  ^^^  vessel  sbmiM  go  addressed  *to  the  sfeDte  or  assigns  of  the  freighter, 
J  at  her  ports  of  loading  and  discbarge ;  and  the  freighter  covenanted,  at 
his  own  oosis,  to  send  the  seventy  tons  of  flax  and  five  tons  of  hemp  alongside 
the  said  brig  in  the  port  of  London,  and  to  send  the  100  tons  of  flax  alongside  the 
brig  at  Petnau,  vrithin  the  day  thereinafter  linited,  or  days  of  demurrage  there* 
inafier  gniBled ;  and  to  receive  the  100  tons  of  flax  from  alongside  the  brig  at 
Oporto  with  all  despatch,  and  to  pay  for  the  freight  or  hire  of  Uie  brig  for  the 
voyage,  3/.  lOf.  from  London  to  Figoeira,  for  every  ton  of  flax  or  hemp  there 
ddivered,  vrith  five  per  cent  primage,  and  from  Pemau  to  Oporto,  freight  at  6iL 
per  ton  for  the  flax  there  delivered,  with  6iL  per  cent  primage ;  that  the  whole 
lieight  and  primage  from  London  to  Figneira,  and  fiom  Pemau  to  Oporto, 
should  be  pnid  as  Ibllows ;  viz.  300/.  to  be  advanced  previous  to  the  brig  sailing 
ftora  London ;  but  in  the  event  of  the  loss  of  the  vessel  during  the  voyage,  the 
'MW.  to  be  returned,  the  remainder  of  the  freights  and  primage  to  be  paid  in 
cash  forthwith  on  the  freighter  receiving  advice  of  the  deUvery  of  the  flax  at 
Oporto ;  provided,  and  the  freighter  agreed,  that  the  commander  should  have 
liberty,  without  prejudice  to  that  charter-party,  to  receive  any  goods  on  freight 
on  board  the  brig  at  Figueira  lor  Pernau  and  there  deliver  them :  lor  loading 
such  goods,  the  commander  was  to  be  allowed  fourteen  running  days  from  the 
brig's  arrival  at  Figueira ;  and  in  such  event,  the  commander  agreed,  that  the 
goods  should  be  delivered  at  Pemau  within  eight  running  days  after  arrival 
there;  provided  further,  and  agreed,  that  the  inid  commander  might,  without 
prejudice  to  that  charter-party,  complete  the  loading  of  the  brig  at  Pemau  with 
other  goods,  on  freight,  over  and  above  the  100  tons  of  flax :  and  in  such  case 
0Mm  the  commander  agreed,  that  the  agents  *or  assigns  of  the  freighter  at 
J  Pemau  should  have  the  preference  of  shipping  the  other  goods,  they  pay- 
ing freight  for  the  other  goods  in  proportion  to  the  stipulated  rate  of  freight  for 
the  100  tons  of  flax ;  and  the  commander  agreed,  that  the  vessel  should  not  be 
detained  at  Pernau  any  longer  time  over  and  above  the  lay  days  allowed  for 
loading  the  100  tons  of  flax,  than  should  be  necessary  for  stowing  the  remainder 
of  her  cargo;  that  the  freighter  might  keep  the  vessel  on  demurrage  at  Pernau 
fifteen  running  days  over  and  above  the  lay  days,  at  3^  per  day ;  and  by  a  memo- 
randum, previous  to  the  execution,  it  was  futiher  agreed,  that  the  fireighter  should 
send  the  one  hundred  tons  of  flax  alongside  the  brig  at  Pemau,  the  expense  to 
be  paid  by  the  freighter,  or  commander,  agreeably  to  the  custom  of  that  port, 
and  that  the  commander  shoold  send  the  one  hundred  tons  of  flax  to  the  quay  of 
Oporto,  at  his  own  expense.  Pontes,  described  in  the  charter-party  as  the  com- 
mander, was  in  fact  also  the  sole  owner  of  the  Jozd  and  Maria ;  the  plaintiff 
pursuant  to  the  charter-party,  shipped  in  London  the  seventy  ions  of  flax,  and 
the  five  tons  of  hemp,  and  the  vessel,  with  that  cargo,  in  the  beginning  of  March 
proceeded  to  sea  under  the  command  of  one  Gourea,  Pontes  remaining  in 
England,  anil  arrived  on  90th  March  at  Figueira,  whence,  after  discharging 
her  cargo,  she  proceeded  in  ballast  to  Pemau,  where  she  received  on  board,  on 
account  of  the  plaintiffs,  six  hundred  and  thirty-four  bales  of  flax,  which  filled 
her.  After  lading  this  cargo,  tke  Joxi  and  Maria  sailed  for  Oporto,  and  in  the 
course  of  her  voyage  put  into  Deal,  in  order  to  repair  a  leak  occasioned  by  bad 
weather.  While  the  ship  lay  at  Deal,  Pontes  the  owner  came  on  board,  when 
he  proceeded  to  sea,  and  took  the  management  of  her,  and  directed  her  course, 
*6311  ^^  ^  ^^^  ^^^  October,  ^wilfully  ran  her  on  shore,  Gouvea  the  captain, 
J  being  privy  thereto,  and  concurring  therehi,  and  the  ship  was  lost;  the 
cargo  was  landed  on  the  coast  of  France,  one-half  of  which  was  greatly  damaged 
by  sea  water.  The  plaintiff,  on  receiving  advice  of  the  anival  of  the  Jozd  and 
Maria  at  Pemau,  effected  the  policy  in  question,  which  the  defendant  subscribed, 
for  500f.  On  the  26th  October,  the  plaintiA  received  notice  of  the  loss,  and 
on  the  same  day  flSTe  notice  of  abandonment  to  the  defendant  The  question 
for  the  opinion  of  the  court  was,  wiiether  the  plaintiff  was  entitled  to  tecover ;  if 


5S4      Scares  v.  Thornton.  T.  T.  1817.      [631 

the  court  sbould  be  of  opinion  that  he  wts  entitled  to  recover,  the  verdict  was  to 
stand ;  if  not,  the  verdict  was  to  be  set  aside  and  a  nonsuit  entered. 

Best,  Serjt,  for  the  plaintifiT,  contended  first,  that  the  ship  was  destroyed 
by  the  barratry  of  the  master ;  and  that  though  he  was  sole  owner  of  the  vessel 
antecedent  to  the  voyage,  yet  the  plainti&  must  be  considered  as  owners 
during  the  voyage,  and  so  the  act  of  the  master  without  their  consent  was 
barratry.  He  admitted  that  if  a  master  who  is  also  owner  commits  barratry, 
no  action  could  be  founded  thereon,  but  that  principle  was  not  here  applicable. 
The  principle  is,  that  a  person  cannot  recover  for  a  loss  which  himself  has  oc- 
casioned, and  therefore  that  the  master  cannot  recover  for  a  loss  occasioned  by 
barratry,  which  is  the  act  of  the  master.  This  principle  is  applicable  to  every 
case  which  has  been  decided.  In  the  early  state  of  commerce,  the  same  person 
was  mevchant  and  ship  owner,  and  often  captain.  That  law  therefore  was 
necessary  to  prevent  any  one  from  recovering  by  his  own  misconduct ;  but  when 
the  person  transporting  the  goods  ceased  to  be  the  person  navigating  the  ship, 
it  was  necessary  that  the  law  should  be  altered  and  accommodated  to  the  exist- 
ing state  of  things;  therefore  when  the  merchant  ^transporting  the  goods  r«gQQ 
became  a  different  person  from  the  owner  of  the  ship,  the  person  trans-  *• 
porting  the  goods  was,  as  the  temporary  owner,  allowed  to  recover  for  the  bar- 
ratry of  the  permanent  owner  of  the  ship.  Vailtjo  v.  Wheeler,  1  Cowp.  143,  as 
not  distinguishable  from  this  case ;  which  does  not  (all  within  the  case  of  NtOt 
V.  BourdUu^  1  Term  Rep.  323.  In  VtM^o  v.  IFAee^  there  is  a  mistake  in  stating 
the  fiict  that  Darwin  let  the  ship  to  freight,  who  chartered  her  to  Brown  :  the 
facts  are  transposed,  as  may  be  seen  in  the  judgment  of  Buller,  J.,  in  NtUt  t. 
Bourdieu;  in  VaUejo.  v.  WJkeder  it  was  determined  that  the  owner  of  the  goods, 
though  he  had  no  connection  with  the  owner  of  the  ship,  was  not  entitled  to 
recover.  So,  in  this  case  the  person  who  committed  the  barratry  was  originallj 
the  owner,  but  he  is  not  the  owner  throughout,  and  as  Lord  Manspibld  there  says 
Willis  may  be  laid  out  of  the  case,  for  that  if  any  fraud  was  committed,  it  was 
committed  on  Darwin.  Barratry  can  only  be  committed  against  the  owner  of  the 
ship.  The  owner  of  the  goods  has  nothing  to  do  with  it;  if  the  owner  of  the  ship 
assents  to  an  act  it  is  not  barratry.  Barratry  does  not  bear  relation  to  the  person 
who  effects  the  insurance,  and  wants  to  sue  the  underwriter,  but  respects  the  owner 
of  the  ship;  thus  has  it  hitherto  been  held :  but  the  law  is  enlarging  itself  on  this 
point.  VaUgo  v.  Wheeler  was  the  first  case ;  the  plaintiff  comes  within  that  case, 
he  is  owner  of  the  ship  pro  hdc  vice.  She  is  to  sail  when  he  pleases,  to  be  kept 
as  long  as  he  pleases,  for  a  certain  period,  without  paying  any  thing,  and  after  that 
period,  then  at  certain  demurrage  per  day.  "  The  ship  being  despatched,"  by 
whom?  "  By  the  plaintiff."  So  this  becomes  distinguishable  from  the  case  of 
a  part-freighter,  or  general  ship,  where  the  time  *of  sailing  depends  on  r*goQ 
the  master.  Here  the  plaintiff  exercises  that  control  which  an  owner  ■- 
alone  exercises.  At  Pemau  the  master  is  to  address  to  the  assigns  or  agents 
of  the  freighter,  to  take  on  board  a  hundred  Ions  of  flax,  and  the  time^of  sailing 
thence  is  to  be  directed  by  the  fdaintiff 's  agents ;  so  that  he  cannot  stir  thence, 
till  the  plaintiff  orders  him :  he  is  then  to  proceed  with  the  cargo  to  Oporto,  and 
there  end  the  voyage ;  here  then  is  a  hiring  of  the  vessel  for  the  voyage.  If  the 
hundred  tons  of  flax,  indeed,  were  not  sufficient  to  load  her,  the  commander  was 
at  liberty  to  take  in  goods  from  other  persons.  But  if  the  vessel  were  not  the 
plaintiff's,  he  would  have  been  at  liberty  to  do  that  without  consulting  the 
freighter.  No  part,  therefore,  more  strongly  than  this,  shows  that  the  master 
was  to  do  this  for  the  benefit  of  the  freighters.  He  is  to  be  aUowed  eight  days 
only  for  this,  not  ad  libitum,  as  he  would  if  the  ship  were  still  his.  The  direction 
and  control  of  this  ship  is  therefore  to  be  in  the  freighters  also.  In  the  case  of 
Taie  V.  Mieek,  now  in  the  paper  for  argument,  the  charter-party  is  in  the  same 
terms;  the  privilege  of  filling  the  ship  is  in  substance  a  letting  of  the  ship,  inas- 
much as  no  other  can  use  the  ship  without  the  plaintiff's  consent.    The  terms 
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of  the  chaiter*pftitjr  in  VaU^o  v.  WhteUr  do  not  appear,  but  the  court  will  look 
to  the  substance ;  if  the  effect  be  to  put  the  entire  control  of  the  ship  in  the 
freighters  for  the  voyage,  it  is  a  letting  to  hire.  In  justice  the  defendant  ought 
to  pay,  because  this  loss  is  brought  about  by  the  act  of  a  person  over  whom 
the  plaintiff  had  no  control.  It  is  the  policy  and  spirit  of  insurance  law,  to 
effectuate  these  contracts  to  the  uttermost,  and  it  appears  that  in  substance  and 
effect  the  pJaintiflb  are  the  owners  of  the  vessel  for  the  purpose  of  this  policy* 
The  case  which  will  be  cited,  Nuit  v.  BourdUu^  is  distinguishable  firom  the 
*6341   P**®^"^*  ^^'  ihert  the  plaintiflb  had  *no  control  over  the  vessel.    But, 

•>  secondly,  effect  must  be  given  lo  the  words  in  the  policy  "  all  other  losses 
and  damages  which  shall  happen  and  come  to  the  ship  or  merchandizes,  or  any 
part  thereof."  These  words  were  intended  to  have  the  fullest  effect,  as  was  held 
in  CulUn  v.  iBn/Zer,  5  Maule  &  Selw.  461,  recently  decided  in  B.  R.  The 
second  count  was  framed  on  these  general  words,  and  the  court  held  the  plain- 
tiff entitled  to  recover  on  that  count*  Effect  is  to  be  given,  according  to  this 
case,  to  the  general  words  in  this  policy,  and  according  thereto  any  loss  which 
happens  is  to  be  compensated.  If  it  is  a  loss  which  comes  not  within  any  of 
the  antecedent  special  losses,  it  does  come  within  the  general  words. 

Vaughafk^  Serjt.,  contri.  Barratry  is  well  defined  in  a  recent  judgment  of 
Lord  Ellbmborouoh,  C.  J.,  in  Eark  v.  Rmocrofi,  8  East,  126.  A  more  correct 
report  of  the  facts  of  Valigo  v.  Wkeeier  is  found  in  Llofii,  631,  printed  from  a 
note  of  AlleyuCy  who  argued  it  against  Buller.  The  fact  of  his  being  owner, 
under  the  charter-party,  is  expressly  found  by  the  jury,  under  the  direction  of  the 
court  It  was  thrice  spoken  to,  and  much  argued  on  the  point,  whether  Willes 
were  owner,  or  Darwin  jo'O  kdc  vice,  i.  e.  whether  the  ship  was  let,  or  whether 
the  owner  had  only  agreed  to  navigate  her  to  a  certain  spot.  Lord  Mansfield 
says,  "  If  she  is  let  as  a  house,  then  he  who  hires  her  on  freight  is  the  owner." 
If  a  sliip  be  let  out  generally  to  freight,  then  the  freighter  is  owner  for  that 
voyage;  but,  (which  is  material,)  if  there  be  only  a  covenant  to  carry  goods,  the 
owner  would  have  the  direction  of  the  ship,  and  the  hiring  of  the  master  and 
marinere.  Most  charter-parties  state,  that  the  owner  has  let  to  freight,  and  the 
*6S51 '  ^^*9i^^^^  *hath  hired.     Here  the  parties  have  studiously  avoided  any 

^  thing  like  a  letting :  not  a  single  expression  of  this  charter-party  shows 
that  the  ship  was  ever  let,  but  there  is  much  to  show  that  the  ship  could  not  be 
let.  Here  Pontes,  the  owner,  is  also  commander ;  and  he  covenants  to  take  on 
board  his  vessel  seventy  tons  of  flax  and  five  of  hemp ;  and  to  go  to  Figueira ; 
and  when  they  get  there,  the  captain  may  take  on  board  what  goods  he  pleases, 
and  the  freighter  has  nothing  to  do  with  it.  If  goods  had  been  shipped  at 
Figueira  and  lost,  the  plaintiff  would  not  have  been  liable  for  them :  he  had  no 
interest  or  concern  with  the  vessels.  Whatever  the  captain  took  on  board,  was 
for  the  benefit  of  the  owner  of  the  ship,  and  on  his  account,  not  for  the  freighter's. 
The  ship  is  not  let  for  a  gross  sum :  there  is  a  stipulation,  that  if  the  freighter 
wanted  at  Pernau  to  ship  more  than  one  hundred  tons,  the  freighter  should  have 
the  preference.  What?  give  a  preference  to  the  man  who  was  already  owner 
of  the  entirety  pro  kdc  mce,  and  had  the  control  of  the  whole  Y  This  would  be 
redundant  In  VaQefo  v.  Wheeler,  it  was  assumed,  that  the  entire  ship  was  let 
to  fireighL  The  owner  comes  on  board,  because  he  had  a  right  to  go  on  board, 
and  had  his  own  master  and  servants  on  board,  and  he  runs  her  wilfully  on 
shore.  AU  the  cases  were  submitted  to  the  court,  in  YtUes  v.  RmUou,  2  Moore, 
294,  wherein  the  court  was  disposed  to  review  Huitan  v.  Bragg,  ant^,  14.  In 
the  case  of  fVazer  v.  Marsh,  13  East,  238,  wherein  a  ship  was  chartered  to  the 
captain  for  a  certain  number  of  voyages,  at  a  certain  rent.  Lord  Ellenbo- 
ROUGH,  C.  J.,  saysy "  To  say  that  the  registered  owner,  who  divests  himself,  by 
the  charter-party,  of  all  control  and  possession  of  the  ship  for  the  time  being, 
in  favour  of  another  who  has  all  the  use  and  benefit  of  it,  is  still  liable  for 
stores  furnished  to  the  vessel  by  *the  order  of  the  captain,  during  tha 
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time,  would  be  pushing  the  effect  of  those  acts  much  too  Ikr."  No  facts  in 
this  case  show,  that  Pontes  is  deprived  of  the  control  of  his  vessel.  Here  are 
wholly  wanting  those  words  which  are  the  ordinary  form  of  a  charter-party,  the 
**  granting  and  letting  to  freight."  Upon  the  defendant's  own  statement,  lliere 
is  in  that  an  interval  voyage,  during  which  they  agree  that  the  government  of 
the  ship  remains  in  the  ship-owner;  viz.  from  Figueira  to  Pemau;  and  it  occura 
to  the  freighter,  that  if  the  niaster  takes  in  goods  at  Figueira  and  goes  to  Per- 
nau,  perhaps  he  may  occupy  a  very  inconvenient  time,  therefore  he  makes  the 
owner  covenant  to  get  to  Pemau  by  a  certain  time. 

Best  in  reply.  The  doctrine  of  Vati«jo  v.  Wkeeier  ought  to  be  extended 
rather  than  narrowed ;  whereas  the  defendant's  doctrine  would  without  reason 
protect  a  person  against  his  own  engagement.  It  would  be  material  to  know, 
by  the  report  in  Lloflft,  what  was  the  form  of  the  charter-party  in  diat  case. 
There  are  as  many  forms  of  charter-parties  aa  there  are  notaries.  If  a  charter- 
party  speaks  of  a  full  and  complete  cargo,  it  conveys  tlie  whole  ship.  In  Hutton 
V.  Braggf  though  it  does  not  appear  by  the  report  in  Marshal,  the  charter-party 
was  in  the  same  words  as  in  Yales  v.  Railsion.  There  is  in  this  present  case  a 
covenant  to  pay  for  the  freight  or  hire  of  the  ship  for  the  voyage  fh)m  London 
to  Figueira,  and  from  Pernau  to  Oporto ;  but  these  transactiona  ought  to  be 
construed  liberally,  and  not  upon  a  literal  and  narrow  construction  of  the  words 
of  the  charter-party;  it  must  be  construed  by  the  general  intent;  and  the  intent 
here  is,  that  the  freighter  shall  have  the  entire  ship  for  the  voyage,  not  indeed 
with  the  power  of  hiring  and  displacing  the  master  and  mariners,  for  no  freighter 
of  a  vessel  ever  had  that  *power.  From  London  to  Figueira  the  owner  r^M^y 
could  only  carry  goods  for  the  freighter:  there  is  a  hiring  of  the  ship  to  *- 
Figueira,  and  of  the  whole  ship  to  Figueira;  and  although  from  Figueira  to 
Pernau  the  master  might  take  in  what  goods  he  pleased,  without  the  freighter's 
control,  and  from  Pernau  home  the  plaintiff  was  to  pay  according  to  the  quan- 
tity of  goods  brought  home,  and  if  he  did  not  flfl  her,  the  owner  had  a  right  to 
do  it;  yet  the  case  6nds  that  the  634  bales  of  flax  put  on  board  at  Pernau  for 
the  plaiutiff  then  filled  her;  so  that  at  the  time  of  the  barratry,  and  when  the 
loss  took  place,  the  freighters  having  filled  her,  were  as  fully  and  coiApletely 
owners,  and  in  possession  of  the  ship,  as  a  charterer  can  ever  be.  It  matters 
not  in  what  relation  to  the  ship  the  plaintiffs  stood  at  another  period,  when  the 
loss  did  not  happen.  It  is  said,  they  had  only  a  right  to  carry  ffoods,  but  if  an 
owner  grants  a  right  to  carry  as  many  goods  as  a  vessel  will  hold,  he  grants  the 
use  of  a  vessel.  This  is  strongly  illustrated  by  analogy  to  the  case  of  Burt  v. 
Moore.  If  one  grants  the  grass  of  a  field,  the  grantee  is  the  owner  for  the  time 
being,  as  was  held  in  Burt  v.  Moore,  5  Term  Rep.  339;  and  may  maintain 
trespass  against  the  owner.  Suppose  the  grantor  had  reserved  a  right  to  turn 
n  one  horse,  that  would  be  the  reservation  of  a  liberty,  but  the  close  is  still  in 
the  grantee.  But  it  is  said,  *'  How  came  the  owner  on  boardf  The  answer  i5, 
"  He  came  on  board  ex  malejtcio"  and  no  paper  or  deed  will  prevent  that.  He 
went  there  to  supersede  the  person  to  whom  the  conduct  of  the  ship  was 
entrusted.  An  exception  of  reasonable  room  for  those  who  are  to  navigate  the 
ship  does  not  prevent  the  ship  beinff  in  the  fVeighter's  exclusive  possession:  so 
lately  held  in  B.  R.  in  the  case  of  the  Trinity  House  v.  Clarke^  4  Maule  & 
Selw.  288.  All  the  ^useful  part  of  the  ship  was  here  occupied  by  the  r^f^tj^ 
goods  of  the  plaintiflC  He  who  has  the  entire  use  of  the  ship,  must  be  L  ^^ 
considered  as  the  temporary  owner  of  the  ship.  In  NtUtt  v.  BoffrtHru,  there 
was  nothing  to  restrain  the  owner  of  the  ship  from  doing  what  he  would  with  it 

Cur.  ado.  vult. 

QiBBB,  C.  J.,  on  this  day  delivered  the  judgment  of  the  court. 

This  was  an  action  on  a  policy  of  insurance  on  the  Portuguese  ship  Josd  and 
Maria,  and  the  declaration  avers  a  loss  by  borratry.     I  confine  myself  to  the  lose  • 
by  barratry,  becauae  it  is  extremely  difficult  for  the  plaintiff  to  recover  on  any 
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other  grouod,  if  be  cannot  recover  on  that.  The  cause  was  tried  before  Bur- 
RouQBy  J.,  in  London.  Evidence  was  given  of  a  charter-party  of  afireightment 
between  Pontes  of  the  one  part,  and  Soares,  therein  expressed  to  be  the  freighter 
of  the  said  brig,  of  the  other  part,  which  witnessed  that  for  the  considerations 
therein  mentioned  Fontes  covenanted  that  the  said  brig  being  tight  and  staunch, 
as  is  usual  for  vessdM  in  merchants*  service,  and  for  that  voyage,  should  receive 
and  take  in  seventy  tons  of  flax,  and  five  tons  of  hemp,  sail  for  the  port  of 
Fiffueira»  give  notice  of  arrival,  and  make  true  delivery,  and  with  all  despatch 
sail  for  Pemau  in  Russia,  where,  being  arrived,  she  should  immediately  give 
notice  to  the  freighter,  and  take  on  board  one  hundred  tons  of  flax,  with  other 
goods,  and  sail  for  Oporto,  and  on  arrival  give  notice,  make  delivery  according 
to  bills  of  lading,  and  such  delivery  being  completed,  end  the  said  intended 
voyage.  So  that  by  this  stipulation,  the  master  covenants,  as  in  the  last  case, 
with  the  freighter,  to  take  certain  goods  on  board,  to  go  to  Figueira,  thence  to 
Pemau,  to  take  in  there  one  hundred  tons  of  flax,  proceed  with  the  cargo  to 
*6391    ^P^*^^*  ^JUAke  true  delivery  there,  and  so  end  the  voyage.    There  are 

•'  stipulations  for  the  freight  which  it  is  not,  I  tliink,  necessary  to  state,  but 
there  is  a  provision  that  the  commander  slmll  have  liberty,  without  prejudice  to 
this  charter-party,  to  take  in  goods  at  Figueira  and  convey  the  same  to  Pemau, 
which  is  not  an  uncommon  provision.  There  is  another  provision,  and  the 
freighter  agrees,  (for  this,  it  is  observable,  the  commander  has  the  leave  of  the 
freighter-,)  that  it  shall  be  lawful  for  the  commander  to  complete  a  cargo  at 
Pernau,  with  other  goods  to  be  put  on  board  over  and  above  the  said  one  hun* 
dred  tons  of  flax:  in  other  words,  if  I  put  one  hundred  tons  only  on  board  your 
vessel,  the  commander  may  fill  up  the  vessel  with  other  goods;  but  if  I,  the 
freighter,  choose  to  fill  her  up,  I  am  to  be  at  liberty  so  to  do.  The  case  states 
that  the  freighter  put  on  board  seventy  tons  of  flax,  and  five  tons  of  hemp,  that 
the  ship  sailed  and  arrived  at  Figueira,  discharged  her  cargo,  and  sailed  in  bal- 
last to  Pernau,  so  that  it  appears  that  the  commander  put  no  goods  on  board  at 
Figueira.  The  ship  took  in  at  Pernau  six  hundred  and  thirty-four  bales  of  flax, 
which  filled  her  up,  so  that  the  commander  had  no  means  of  putting  any  goods 
on  board.  While  she  was  lying  at  Deal,  full  of  the  plaintiff's  goods,  and  no 
room  for  any  others,  the  owner  of  the  ship  came  on  board,  took  the  command 
of  her,  and  Gouvea,  the  captain,  assenting,  wilfully  ran  her  ashore,  and  the 
goods  were  lost  to  the  plaintiffs.  The  material  question  is,  whether  this  is  a 
loss  by  barratry,  and  the  objection  to  the  plaintiffs  recovery  is,  that  it  was  the 
owner  of  the  vessel,  who  ran  her  ashore,  and  by  his  act  occasioned  that;  which 
is  supposed  to  be  a  loss  by  barratry.  Barratry  is  an  act  of  fraud  not  directed 
against  the  owner  of  the  goods  which  arc  lost,  but  a  fi'aud  against  the  owner  of 
*6401    ^^  ^^^*  ^^^'  however  ^innocent  may  be  the  owner  of  the  goods,  who 

•J  seeks  to  recover  against  the  underwriter,  yet,  if  the  owner  of  the  ship 
concurs  in  the  act  which  caused  the  loss,  it  takes  from  it  the  character  of  bar- 
ratfy;  for  the  very  definition  of  barratry  is,  a  fraud  by  the  master  and  mariners 
against  the  owner  of  the  ship.  Pursuing  this  principle,  in  VaUejo  v.  Wheeler, 
an  action  which  was  brought  to  recover  for  a  loss  by  barratry,  wherein  it  was 
objected,  that  as  the  owner  did  concur,  it  could  not  be  barratry,  the  answer 
given  was,  the  freighter  is,  for  the  time,  pro  hdc  vice,  the  owner.  You,  who 
have  let  the  ship  to  freight,  are  for  the  time  not  the  owner.  If  Darwin  had  in 
that  case  concurred,  it  would  have  been  no  barratry,  but  you,  Willes,  having  parted 
with  the  possession  of  the  ship  for  a  time,  are  not  the  owner,  and  your  concur- 
rence does  not  prevent  its  being  barratry.  That  was  the  principle  of  Valltjo'v. 
Wheeler,  and  it  has  ever  since  been  recognised  as  law.  In  all  the  other  cases 
wliioh  have  been  decided  pursuant  to  that,  tlie  owner  of  the  shiphas  retained  no 
control  over  any  part  of  the  ship:  (the  words  *<  let  to  freight"  I  pay  no  regard 
to.)  Here  the  commander  covenants  to  receive  on  board  goods  in  London,  and 
to  proceed  to  Figueira^  there  being  no  stipulation  that  any  goods  siiuuld  be  put 
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on  board  at  Fiffaeira,  because  the  ship-owner  thought  himself  sufficieDtljiecoiii 
pensed  by  the  freight  stipulated  for  the  rest  of  the  voyage:  the  freighter  stipulates 
that  it  sliall  be  lawful  for  the  owner  to  put  goods  on  board  at  Figueira,  and  take 
them  to  Pernau.  This  is  much  like  a  stipulation  by  the  ship4>woer,  that  he  con- 
sidered the  ship  let  to  the  freighter,  and  that  without  this  provision  in  his  fevour 
he  would  have  had  no  right  to  put  on  board  any  goods  of  his  own,  and  that  he  must 
otherwise  be  content  with  the  freight  of  such  goods  as  the  freighter  should  put 
on  *board.  The  same  observation  applies  to  the  stipulation  that  the  1-^4  ■ 
owner  might  ship  goods  from  Pernau,  over  and  above  the  one  hundred  ■- 
tons,  if  the  freighter  did  not  chixise  to  fill  up  the  vessel.  But  it  is  urged  that 
the  owner  having  a  right  to  ship  goods  on  freight  on  his  own  account,  never 
divested  himself  of  the  government  of  the  ship,  and  therefore  his  acts  cuuiot 
amount  to  barratry.  It  is,  however,  a  question,  whether  the  parties  have  not 
changed  places,  and  whether  the  freighter  is  not  to  be  considered  as  the  owner, 
and  whether  the  owner  has  not  merely  reserved  to  himself  the  power  to  4I0  cer- 
tain things,  notwithstanding  the  charter-party,  and  without  pngudice  to  it  That 
is  a  fair  question  to  make,  but  we  are  to  look  to  a  further  state  of  the  circum- 
stances: if  the  original  owner,  though  he  continued  owner  for  some  part  of  the 
voyage,  had  ceased  to  be  the  owner  when  the  act  took  place»  then  thia  act  of 
his  has  ceased  to  have  any  effect  whatsoever.  At  Pemau  the  fireighter  ex^raised 
his  election  to  put  on  board  as  much  merchandize  as  entirely  occupied  theaiiip, 
and  the  original  owner  was  thereby  precluded  from  the  opportunity  of  loading 
any  goods  on  board.  However,  therefore,  the  question  might  have  stood,  if  the 
act  had  happened  during  the  period  in  which  it  might  be  doubtful  who  had  the 
control  of  the  ship,  or  in  which  it  was  divided  between  them,  here  the  period 
when  the  owner  might  have  resumed  a  right  in  the  ship  was  passed.  The 
freighter  had  filled  her  up  at  Pemau,  and  the  owner's  opportunity  was  passed; 
and  the  freighter  had  a  right  to  require  that  she  should  then  proceed,  without 
any  control  of  any  other  person,  except  himself,  to  her  place  of  destination. 
Then  the  act  of  the  original  owner  and  master  together  was  a  complete  act  of 
barratry.  If  the  right  of  the  original  owner  was  then  at  an  end,  the  right  of  the 
freighter  must  be  in  existence.  *The  concurrence  of  the  freighter  was  r^^^^o 
then  the  only  thing  that  would  prevent  the  act  of  the  master  from  being  I- 
an  act  of  barratry.  The  freighter  did  not  concur  in  this  act,  this  therefore  U\s 
within  the  principle  of  Vattejo  v.  Wheeler;  and  though  there  are  some  minute 
circumstances  of  distinction  in  this  case,  we  are  of  opinion  that  they  do  not  take 
it  out  of  that  principle,  and  that  the  judgment  therefore  must  be  for  the  plain- 
tiff. We  cannot  regret  the  result  to  which  this  reasoning  has  conducted  us;  for 
it  is  a  very  hard  thing,  when  a  person  has  insured  his  goods,  to  find  himself 
exposed  to  a  loss,  to  which  he  supposed  his  indemnity  would  extend,  but  in 
which  he  is  frustrated.  Judgment  for  the  plaintifC(a) 

(A)  [See  16  Man.  Rep.  336,  Tamgard  et  al.  t.  LoHng  ;  8  Johna.  37t,  BedUt  v.  CohmOntm  bf 
wurancM  Cmnpamy  #  1  Johu.  389,  M*JMyr€  t.  Boioiw;  8  Tauot.,  TaU  t.  JtfUfc.] 


POPE  p.  TILLMAN. 

[1  Moore,  386,  S.  C] 

A  decUntioB  in  replevin  for  taking  divera  gooda  and  ehattela  of  the  plaintiff,  ia  bad  for  aneer- 

iainty. 
And  although  jadgment  paas  by  default  for  the  plaintiff,  the  defect  ia  not  cored  bv  the  atatnte 

of  Jeofaila,  4  Ann.  c.  16. 

In  replevin,  the  plaintiif  declared,  that  the  defendant,  in  a  ^  cerUin  dwelling- 
house,  took  divers  goods  and  chattels  of  the  plsintiA"  After  judgment  by 
default,  for  the  plaintiff,  and  a  writ  of  inquiry  executed.  Lens,  Seijt,  in  the  la4 
term,  obtained  a  rule  nisi  to  arrest  the  final  judgment;  against  which. 
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Besit  Serjt.»  nov  showed  cause.  Neither  in  the  case  df  Wtatt  v.  Essingtan^ 
t  Ld.  Raym.  14l0,  nor  in  that  of  Bertie  v.  Pickering,  4  Burr.  2455,  which 
were  cited  in  moving  for  the  rule,  was  the  attention  of  the  court  referred  to 
he  statute  of  4  Ann.  c.  16,  ss.  1  &  2.  Those  cases  too  are  in  trespass^ 
wherein  it  is  more  necessary  to  enumerate  the  goods  than  in  replevin.  The 
9^v\  objection  is  now  cured  by  that  statute  of  jeofiiils,  *4  Ann.  c.  16,  since  the 
•I  passing  whereof  it  is  only  necessary  to  consider  whether  this  is  matter 
of  substance  or  of  form.  The  taking  of  the  plaintiff's  goods  is  the  substance, 
the  enumeration  of  them  is  merely  matter  of  form.  Bowdell  v.  Parsons,  10 
East,  359,  the  omission  of  the  venue  of  a  request  is  matter  of  form,  and  cannot 
be  taken  advantage  of  by  motion  in  arrest  of  judgment,  which  is  bound  by  the 
nme  nalea  which  regulate  general  demurrers. 

Lm$,  in  support  of  his  rule,  was  stopped  by  the  court. 

OiBBS,  C.  J.  In  case  there  should  be  a  judgment  pro  retomi  hAendo,  or 
capias  in  withernam,  it  is  extremely  material  that  the  declaration  in  replevin 
should  inform  the  sheriff  what  are  the  goods  taken.  I  would  not  give  judg- 
ment in  this  case,  without  stating,  that  the  court  have  not  fiuled  to  advert  to  a 
case  in  the  time  of  Lord  HARDWicKB,(a)  in  which  it  was  held  that  a  count  for 
taking  quondam  pareeilam  Untei,  et  quondam  porctBam  papyri,  was  good;  and 
anotlMr  case,  2  Str.  1015,  Bourne  v.  Mottoire,  in  which  the  taking  fourteen 
skimmers  and  ladles,  was  held  sufficient ;  but  there  was  something  to  guide  the 
party:  here  is  nothing  whatever  to  guide  the  party  as  to  the  nature  of  the  goods 
taken;  and  it  is  still  more  necessary  in  replevin  than  in  trespass,  and  much 
more  so  than  in  trover,  that  the  goods  should  appear.  Upon  this  declaration, 
we  therefore  think,  no  judgment  can  be  given. 

Rule  absolute  to  arrest  the  judgment 

(a)  Cas.  temp.  Bardw.  184,  and  Km^imy.  Nelsom,  8.  C.  6  Bac.  Abr.,  lUpUHn,  H. 


•6441  •CRAVEN  v.  CRAVEN. 

[1  Moore, 403,  S.C.J 

The  court  will  not  review  an  award,  on  a  raggeation  that  the  arbitrator  to  whom  all  matter*  in 
difference  were  referred,  conaidered  only  the  legal,  and  rejected  the  equitable  queatioM, 
when  the  party  applying  does  not  atate  to  the  conit  any  eqoitable  caae,  or  qoeation  which  he 
anppoaea  tne  arbitrator  to  hare  rejected. 

In  this  case,  two  actions  pending  between  the  parties,  (who  were  brothers,) 
and  all  other  matters  in  difference,  were  referred  to  an  arbitrator,  who,  on  the 
first  bearing,  apprised  the  plaintiflT,  that  he  had  no  cause  of  action ;  whereon  he 
prayed  to  w  let  into  an  equitable  case,  which  he  supposed  he  had,  and  attended 
the  arbitrator  by  an  equity  counsel,  with  whose  law  the  arbitrator  perfectly 
agreed ;  but  deeming  it  wholly  irrelevant  to  the  circumstances  of  the  parties, 
although  on  account  of  the  near  connection  between  them  he  had  submitted  to 
hear  the  story  four  tiroes  told  over,  and  leaving  no  question  undisposed  of,  he 
made  his  award  in  favour  of  the  defendant. 

Pell,  Seijt.,  had,  on  a  former  day,  obtained  a  rule  ntJt  to  set  aside  this  award, 
jpon  an  affidavit,  which  suggested,  that  the  arbitrator  had  refused  to  enter  into 
•he  equitable  case  of  the  plaintiff;  and  although  it  was  a  reference  of  all  mauers 
in  difference,  had  confined  himself  to  the  mere  matter  of  the  two  actions;  (but 
this  ground  was  completely  disaffirmed  by  the  arbitrator's  affidavit,  stating  td  tte 
effect  above  detailed;)  next,  that  inasmuch  as  the  arbitrator  had  made  his  awaMl 
respecting  the  two  actions  only,  and  not  respecting  the  iither  matters  in  differ- 
ence, which  it  appeared  existed,  the  award  was  not  final. 

Lens,  Serjt,  in  showing  cause,  inmsted,  that  inasmuch  as  the  plaintiff  did  not 
even  now  state  any  equitable  ground,  or  any  evidence  which  he  had  before 
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oflfered,  on  which  thi^  arfoitntor  ought  to  hsre  decided  diioieiidy,  the  court 
would  not  intend  that  the  arbitrator  had  done  wrong. 

*GiBB8^  C.  J.  The  quealiona  in  thia  caae  are,  first,  whether  te  r«64S 
aarard  be  final ;  aeoondly,  whether  the  arbitrator  has  so  condueted  him*  ^ 
aelf  as  to  me  ground  to  either  party  to  aet  aside  his  award.  First,  this  is  ar 
referenoe  of  ^1  matters  in  difference^  and  the  award  therefore  onght  t«>  go  to  all 
matters  in  differenoe;  and  the  arbilntor  ao  recites  in  hk  award,  and  then  he  cays, 
'*  Having  considered  all  the  eridenoe  and  papera  tomhing  ike  nudturs  tn  dtfmme^ 
I  award,  that  the  phuntiff  haa  no  caq^  of  action ;"  this,  therefore,  porportiug  to 
be  an  award  concerning  the  matters  in  diffsrence,  is  equivalent  to  an  award  on 
the  premises,  whioh,  according  to  my  recollection,  must  be  taken  to  be  final» 
as  to  all  matters  referred.  Next,  whether  the  arbitrator's  conduct  requires  the 
award  to  be  reviewed.  I  agree  with  the  defendant's  counsel,  thai  it  is  nut  su^ 
.fioient  to  put  an  abstraet  proposition  to  an  arbitrator,  and  upon  hia  answer, 
« decline  to  give  evidence,  or  prefer  a  claim,  and  then  complain  of  it,  but  that  he 
should  tender  a  specific  case,  and  specific  evidence:  but  I  think,  on  the  feir 
construction  of  this  affidavil  of  the  arbitrator,  he  haa  completely  answered  thi* 
charge.  It  is  said,  that  he  refiised  to  entertain*  an  equilible  question:  he  was» 
however,  attended  by  an  equity  counsel,  and  he  agreed  with  him  in  all  his  pro- 
positions of  law,  but  was  not  prepared  to  tinnk  them  applicable  to  the  preseal 
subject ;  and  he  swears  that  he  was  determined,  on  account  of  the  situation  of 
the  parties,  to  reject  nelhing^  which  could  tefwi  to  elucidate  the  question  between 
them.  Rule  discharged 
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[1  Moore,  389,  S.  C] 

A  eovenant  to  rebuild  a  hoaae  in  two  yean,  and  sufficientlir  to  repair  the  nme  and  all  oUier 
boildinga  to  be  erected  daring  the  term,  whvn,  where,  and  as  occasion  ahonld  ret^aire,  and 
the  same  in  all  things  sufficiently  repaired,  in  the  end  of  the  term  to  yield  np  to  the  lessor, 
was  followed  by  a  covenant  that  tiie  lessor  might,  twiee  or  oAener  in  a  year,  enter  to  view  th» 
condition  of  the  premises,  and  of  all  want  of  reparations  leave  notice  in  writing  to  repair 
within  six  months,  within  which  time  the  lessee  covenanted  to  repair  accordingly :  Htid^  that 
the  first  covenant  is  not  so  qualified  by  the  last,  but  that  the  plaintiff  may  declare  on  the 
leaving  the  psemises  out  of  repair  at  the  end  of  the  terai  without  avemug  or  pioving  ma 
ibodUis'  notice  to  repur. 

This  was  an  action  of  covenant.  The  plaintiifs  averred  that  Thomas  Knack- 
stone  the  elder,  being  seised  in  fee  of  the  premises,  which  they  averred  to  be 
gavelkind  lands  in  Kefit,  in  1725  died  intestate,  leaving  Frances  his  widow,  and 
Thomas  and  Francis,  his  sons,  to  which  sons,  as  his  co-heirs  by  the  custom  of 
gavelkind,  one  undivided  moiety  descended,  and  they  became  thereof  seised  in 
fee,  in  undivided  moieties,  and  Frances  the  widow  became  seised  of  the  other 
undivided  moiety  for  life,  as  her  dower,  the  reversion  after  her  death  or  second 
anarriage  belonging  to  the  sons  Thomas  and  Francis  in  fee,  in  equal  moieties, 
in  common ;  that  in  1754  Francis  the  son  died  intestate,  seised  of  the  moiety 
4if  a  moiety  in  possession,  and  of  a  moiety  of  a  moiety  in  reveieion  expectant  o« 
ahe  decease  or  marriage  of  Frances  the  widow,  leaving  an  only  daughter,  Fran* 
•ees,  to  whom  the  same  descended  in  fee ;  that  Frances  the  widow  in  1754  mar- 
ried Frederick  Hill,  whereby,  according  to  the  cuatom  of  gavelkind,  the  moiety 
which  was  vested  in  her,  as  her  dower,  became  forfeited,  and  vested  in  Thomaa 
the  son,  and  Frances  the  daughter  of  Francis,  in  equal  moieties,  and  they 
respectively  became  seised  thereof  in  fee,  but  they  permitted  Frederick  Hill 
and  Frances  his  wife  to  remain  in  possession  of  that  moiety  until  the  death  of 
Frances  Hill;  that  in  her  lifhtime,  by  indenture  dated  18th  Maioh,  1754;  between 
Frederick  Hill  and  Frances  his  wife,  Thomas  the  son,  and  Frances  daughter  of 
Francis  the  son,  of  the  first  *part,  and  Hans  Sloane,  of  the  other :paitt  r»|M7 
Frederick  Hill  and  Frances  his  wile,  Thonras  the  son^  and  Prances  ^ 
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Kntekstone,  demised  to  Sloane,  lus  executors,  adiDirnstratora,  and  assighff,  the 
prefttMs,  with  the  messuage  then  standing  ihereon,  fbr  the  term  of  sixty-one 
years  at  a'  certain  rent :  and  Sk)ane,  for  himself  and  his  assigns,  covenanted  with 
Frederick  Hill  and  wife,  their  executors  and  assigns,  and  with  Thomas  and 
Frances  Knackstone,  their  heirs  and  assigns  severally,  that  he  and  his  assigns 
would,  before  the  end  of  two  years  of  the  term,  at  his  and  their  own  costs,  take 
down  the  messuage  then  standing  on  the  demised  ground,  and  in  the  room 
thereof  erect  a  good  and  substantial  brick  and  timber  messuage,  and  would,  at 
his  and  ^eir  like  costs,  sufficiently  repair,  &c.  the  messuage  so  to  be  erected, 
and  all  otfier  buildings  which  should  be  erected  upon  the  ground,  and  ail  fences, 
dl&e.  to  the  premises  then  belonging,  or  that  should  thereafter,  during  the  sixty- 
one  year^  term,  be  erected  on  the  premises,  when,  where,  and  as  occasion 
shouM  require ;  and  the  said  messuage,  and  all  other  erections  so  to  be,  and 
which  should  be  erected  on  the  demised  ground,  so  being  in  and  by  all  things 
sufficiently  repaired,  &c.  in  the  end  of  the  demised  term,  or  other  sooner  deter- 
mtnatiott  or  becoming  void  of  the  lease,  (which  should  first  happen,)  would 
yield  up  to  Frederick  Hill  and  wife,  or  their  assigns,  if  the  wife  should  be  then 
living,  but  if  dead,  then  to  Thomas  and  Frances  Knackstone,  their  heirs  and 
assigns.  Tliey  tlien  averred  Sioane's  entry,  the  reversion  of  the  respective 
moieties  belonging  to  lliomas  and  to  Frances  Knackstone  in  fee,  and  averred, 
that  though  Frederick  Hill  and  wife  were  parties  to  the  lease,  they  had  not, 
nor  had  either  of  them  any  legal  title  in  the  premises,  the  title  of  the  wife  having 
been,  by  the  custom  of  gavelkind,  forfeited  by  her  marriage ;  and  they  aver  the 
death  of  Frances  the  widow  in  I7()l;  and  they  deduced  the  title  of  the 
^(US\  *^^^^^^^^^  ^^  ^^c  plaintifls  by  subsequent  mesne  assurances,  and  averred 
J  an  assignment  of  the  term  to  the  defendant,  and  assigned  for  breach 
that  in  that  state  of  the  title,  and  during  the  term,  a  messuage  and  stables  and 
divers  buildings  which  had  been  erected  on  the  demised  ground  pursuant  to  the 
covenant  in  the  lease  contained,  or  which  was  thereon  at  the  time  of  making  the 
indenture,  and  were  contained  on  the  premises  after  the  respective  assignments 
of  the  reversion  and  term,  and  pending  the  term,  were  ruinous  and  dilapidated 
in  the  loofs,  &e.,  and  fences,  &c. ;  and  that  the  defendant  left  them  so  in  decay 
at  the  end  of  the  term,  contrary  to  the  efTect  of  Sioane's  covenant  The  de> 
fendants  pleaded,  first,  mm  tsi  factum;  secondly,  that  Frederick  Hill  and 
Frances  his  wife  had*a  legal  interest  in  the  premises,  and  aftet  traversing  divers 
fects  of  the  title  in  eleven  other  pleas,  they  pleaded,  fourteenthly,  that  the 
premises  in  the  declaration  mentioned  did  not  become  ruinoQs,&c.,and  that  the 
defendant  did  not  at  the  end  of  the  term,  leave  the  messuage,  &c.  in  a  ruinous 
and  dilapidated  state.  The  cause  was  tried  at  the  Maidstone  Lem  assizes,  1817, 
before  Dallas,  J.  The'  least  Va  Sloane  was  put  in  evidence,  whereby  the  rent 
being  reserved  as  to  the  one  moiety  to  Frederick  Hill  and  wife,  it  was  objected 
for  the  defendants,  that  this  was  primd  facie  evidence  of  an  interest  in  them, 
and  that  no  evidence  being  addticed  to  the  contrary,  the  second  issue,  that  they 
bad  an  intere!3t,  must  be  found  for  the  defendants.  Secondly,  it  was  objected, 
that  if,  as  the  declaration  averred,  HiH  and  wife  had  no  legal  interest,  then  it 
was  erroneously  averred  that  they  demised;  for  that  the  demise  must  in  that 
case  he,  in  law,  the  demise  of  Thomas  and  Frances  Knackstone  only,  and  that 
so  there  was  a  variance  between  the  proof  and  the  declaration.  The  lease  also 
contained  a  covenant  that  '*  it  should  be  lawful  for  Hill  and  wife  during  her 
*<UQ1  ^^^^  ^nnA  interest  in  the  premises,  and  also  for  Thomas  and  Frances 
*  -I  Knackstone,  their  heira  and  assigns,  twice  or  oftener  in  every  year,  to 
enter  and  come  into  the  demised  premises  to  view  the  state  and  condition 
thereof,  and  of  all  defects  and  wants  of  reparations  found,  to  give  or  leave  on 
the  premises  notice  in  %rriting  to  Sloane  or  his  assigns,  to  repair  within  six 
months,  within  which  time  SkMine  covenanted  severally  with  Hill,  and  wife,  and 
VI  ith  Thomas  and  Francen  Knackstone,  to  repair  sriv>rdingly.    And  hereupon  it 
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was,  thirdly,  objected,  that  there  was  no  covenant  to  repair  fienerally,  but  onlj 
after  six  months'  notice,  and  that  no  notice  being  proved,  this  action  could  not 
be  maintained.  Dallas,  J.,  reserved  these  points,  subject  whereto  the  jury 
found  a  verdict  for  the  plaintiff. 

Copley,  SerjL,  had,  in  Blaster  term,  accordingly  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit  on  the  first  and  third  objections,  and  to 
arrest  the  judgment  on  the  second:  against  which 

Onslow  and  Bbssett,  Serjts.,  now  showed  cause.  The  first  and  second  objec- 
tions are  in  substance  the  same,  and  they  are  answered  on  the  record,  (all  parts 
whereof  the  plaintiff  may  call  in  aid ;)  for  the  law  of  gavelkind  is  the  law  of  the 
land,  and  it  is  clear,  that  a  widow  forfeits  her  gavelkind  estate  in  dower  by  mar- 
riage; therefore,  on  the  averment  that  Frances  Knackstone,  the  widow,  married 
Hill,  it  appears  that  her  estate  had  ceased,  and  it  is  shown  on  the  record  who 
are  the  heirs;  but  further,  it  is  shown  that  she  is  dead,  and  that  her  estate  was 
a  life  estate;  so  there  is  no  need  to  deduce  title  from  her.  The  objection  is 
thus  put,  that  if  Frederick  Hill  and  wife  had  no  title  to  the  premises,  then  it  b 
the  demise  of  two  only,  and  the  plaintiff  states  it  *a8  the  demise  of  r«^fi 
four;  but  the  plaintiffs  are  bound  to  state  the  lease  as  it  is,  otherwise  '- 
they  would  fail  on  the  issue  ofnon  est  factum.  If  it  be  not  stated,  according  to 
its  legal  efl^t,  that  is  only  a  ground  for  the  motion  in  arrest  of  judgment.  The 
plaintif&  aver  that  Mrs.  Hill's  moiety  was  gavelkind  land:  they  aver,  and  it  is 
not  denied,  that  her  estate  was  only  for  her  life,  during  her  widowhood:  they 
aver  that  she,  having  no  interest,  joined,  that  she  married,  and  that  her  estate 
vested  in  her  children  in  fee.  The  defendant,  admitting  all  this,  singles  out 
that  part  of  the  recital  which  states,  that  Mrs.  Hill  has  no  interest,  and  alleges 
that  she  had  an  interest  This  then  is  an  affirmative  proposition  which  the 
defendant  is  bound  to  prove.  The  only  interest  alleged  in  Mrs.  Hill  on  the 
record,  is  an  interest  for  life;  the  plaintiff  shows  the  detjermination  of  that  in- 
terest before  the  conveyance  of  the  leversion.  Suppose  her  estate  for  life  had 
been  absolute;  if  the  plaintiffs  show  that  she  died  before  the  grant  to  tliem  of 
this  reversion,  it  is  immaterial  to  them,  whether  she  had  an  estate  for  life  or  not. 
If  she  had  an  estate  for  life,  she  had  a  present  interest,  and  a  demising  power 
at  the  time  of  the  demise,  which  gets  rid  of  the  objection  that  it  was  not  her 
demise,  but  her  confirmation.  If  she  had  no  present  interest^  still  it  cannot  be 
taken  advantage  of  here,  for  it  is  not  the  point  of  the  action,  but  inducement  to 
the  action,  and  so  differs  firom  TrqMr^s  Case,  which  was  gectione  firmm^  and 
plea  not  guilty,  which  put  in  issue  e^^x^j  material  allegation  of  the  declaration, 
and  amongst  others,  that  on  which  his  title  rested,  that  he  had  a  lease  from  two. 
Here,  what  is  averred  on  the  record  is  proved,  that  Mrs.  Hill  had  an  estate  for 
life,  that  by  her  marriage  her  life  estate  fell  into  the  other  two;  so  that  the  estate 
was  unquestionably  out  of  the  way,  either  by  her  ^marriage,  or  by  her  v^e^x 
decease,  at  the  time  of  making  the  lease  of  the  reversion.  Challoner  v.  *- 
Davis.{a)  As  to  the  motion  in  arrest  of  judgment,  Treport's  Caise.,  6  Rep.  15, 
cited  in  moving  for  the  rule,  is  this:  In  ejectment,  a  plaintiff  declared  on  a  lease 
by  A.  and  B.  a  special  verdict  found  that  A.  was  tenant  for  life,  with  remainder 
to  B.  in  fee.  It  is  the  demise  of  A.  and  the  confirmation  of  B.,  during  the  life 
of  A. ;  and  after  A.'s  death,  it  is  the  lease  of  B.  and  confirmation  of  A  ;  and 
because  the  plaintiff  declared  on  the  joint  demise  of  A.  and  B.,  it  was  found 
against  the  plaintiff.  That  is  not  analogous  to  the  present  case,  where  the  plain- 
tiffs have  stated  it  as  the  lease  of  four,  and  that  two  had  no  interest.  The  plain- 
tiff derive  no  title  under  this  lease,  it  is  the  lease  under  which  the  defendant 
holds,  and  which  he  has  broken,  and  which,  he  has  pleaded,  is  a  good,  valid,  and 
subsisting  lease.  In  Hawaoood  and  Husband's  Case^ih)  action  for  disturbing 
him  of  his  common,  the  plaintiff  derives  title  by  lease  from  A.  and  B.     A.  was 

(fl)  1  Ld.  lUym.  403,  citM  Latch.  95,  and  Hob.  107. 

(6)  1  Leon.  177,  S.  C.  by  name  of  Honey toood  ▼.  /fusband,  Cro.  £1.  153^  4. 
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tenant  for  life,  and  B.  remainder  man  in  tail,  and  reversioner  in  fee;  and  the 
same  objection  was  made  as  in  Treporfs  Case,  and  it  was  held,  the  variance 
was  not  material,  for  it  was  only  conveyance  to  the  action.  In  Hauxwood  v. 
Husband,  it  did  not  appear  on  the  declaration,  as  it  does  here,  that  one  was 
tenant  for  life,  and  the  other  reversioner,  and  although  possession  is  sufficient 
in  the  one  case,  and  not  in  the  other,  and  the  plaiutiflT,  in  an  action  on  the  case, 
need  not  state  his  title,  nor  the  technical  steps  by  which  he  makes  it  out;  yet 
the  proof  in  the  one  case,  and  the  statement  on  the  record  in  the  other,  must 
equally  coincide  with  the  law.  As  the  case  stands,  the  objection  can  only  be 
moKfTx  ^^61^  advantage  of  *on  the  plea  of  non  est  factum.     As  to  the  third  ob- 

H  jection,  if  a  covenant  be  to  repair  on  six  months'  notice,  in  order  to 
succeed  in  an  action  on  that  covenant,  notice  must  be  proved,  but  here  is  another 
covenant  for  which  no  notice  is  necessary,  namely,  a  covenant  to  leave  in  repair 
at  the  end  of  the  term,  and  the  plaintiffs  declare  for  not  leaving  in  repair.  This 
is  distinct  from  the  covenant  which  gives  the  lessor  leave  to  enter  on  the  pre- 
mises, and  give  notice.  It  cannot  be  intended  that  the  plaintiffs  are  to  give 
him  at  the  end  of  the  lease  six  months  notice  to  enter  and  repair  the  premises 
six  months  ader  the  time  when  he  would  become  a  trespasser.  And  though  the 
plaintiffs  could  not,  without  proving  a  notice,  recover  on  the  covenant  to  which 
it  relates,  they  are  entitled  to  recover  on  this.  The  lessee  has  no  longer  any 
locus  penitentia:,  or  power  to  repair.  If  the  covenant  for  notice  controlled  the 
other  covenant,  it  would  follow  that  during  the  last  six  months,  and  ever  afler, 
no  action  could  be  maintained  for  the  want  of  repairs;  for  six  mpnths*  notice 
could  not  be  given  him,  because  the  lessee  cannot  re-enter  and  do  the  repairs 
afler  his  term.  The  covenant  permitting  the  lessor  to  inspect  and  give  notice, 
is  introduced,  not  for  the  benefit  of  the  lessee,  but  of  the  lessor. 

Copley,  in  support  of  the  rule.  As  to  the  first  point,  the  want  of  interest  in 
Frederick  Hill  and  Frances  his  wife,  it  is  stated  on  the  record,  that  they  had  no 
interest  whatever,  and  it  was  necessary  that  it  should  be  so  averred,  for  it  was 
necessary  that  the  apparent  interest  should  be  shown  and  got  rid  of  The  plain- 
tiffs aver  in  the  second  plea,  that  there  was  an  interest  in  Frederick  Hill  and 
Frances  his  wife,  but  that  is  a  mere  denial  and  traverse  of  the  allegation  in  the 
declaration,  that  there  was  no  such  interest,  not  a  substantive  averment  that  there 
was  such  an  interest ;  else  the  plaintiffs  must  have  proved  it.  The  life  interest 
*d531   *"^^**^^  Frances  Hill  is  shown  to  have  had,  is  also  shown  to  be  gone. 

J  She  then  had  no  interest,  but  she  joins  in  the  demise;  the  bare  produc- 
tion of  that  demise,  is  evidence  that  she  had  an  interest,  and  disproves  the  alle- 
gation on  the  record,  that  she  had  no  interest.  Next,  the  plaintif&  are  entitled  to 
arrest  the  judgment:  it  is  laid  down  in  all  the  authorities,  that  a  title  on  record 
must  be  set  out  according  to  the  substance  and  legal  effect  of  the  deed.  Here 
it  is  stated  on  the  record,  that  there  is  no  interest  in  Frederick  Hill  and  wife. 
The  deed  produced  was  a  demise  by  Hill  and  wife  as  well  as  the  others  ;  and, 
unless  it  were  shown  that  those  two  had  no  interest,  this  deed  proved  that  he  had 
an  interest.  If  it  be  true  that  there  was  no  interest  in  two  of  the  parties,  it 
ought  to  be  stated  as  the  demise  of  the  other  two.  The  defendant  would  not 
have  objected,  as  is  supposed,  that  there  was  a  variance,  if  the  plaintifib  had 
proved  that  two  had  no  interest ;  for  if,  in  point  of  law,  this  were  the  demise  of 
two  only,  though  on  the  face  of  the  deed  a  demise  of  four  appears,  it  would  be 
no  variance.  Chester  v.  WiUan,  2  Saund.  9$.  One  of  the  three  joint-tenants 
granted,  bargained,  sold,  assigned,  and  set  >ver  to  another,  all  his  estate.  The 
jury  found,  that  he  "  granted ;"  that  expression  in  a  verdict  was  held  sufficient, 
as  the  saying  of  laymen :  but  the  court  held  that  it  would  not  suffice  in  a  plea. 
Here  the  plaintifl&  have  put  a  number  of  facts  on  the  record,  whence  they  wish 
the  court  to  collect  the  inference,  that  this  is  the  demise  of  two,  though  they 
sUte  it  to  be  the  demise  of  four.  The  party  pleading  must  take  on  himself  to 
ascertain  the  legal  effect  of  the  deed.     So  in  Osmere  v.  Sheafe,  Carth.  307,  a 
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grant  of  a  rent  in  consideration  of  natural  afR*ction  ought  to  be  pleaded  as  a 
covenant  to  stand  seised  to  ^uses,  it  must  not  be  pleaded  by  way  of  rm^^ 
argument  and  inference,  but  the  defendant,  at  his  peril,  must'{>Iead  it  ^ 
according  to  its  legal  efiecl.  So,  in  Baker  t.  l^de,  3  Lev.  ^91,  which  also 
was  a  case  in  replevin,  and  so  ruled  on  demurrer  to  the  pleadings.  So  Tn^hr 
T.  VaU,  Cro.  El.  166,  dedi  et  cancessi,  if  it  operate  as  a  bargain  and  sale,  roust 
be  so  pleaded.  As  to  the  third  point,  of  the  covenant  to  repair;  the  way  ia 
which  the  objection  is  put,  is  perfectly  correct.  The  defendant  is  not  bound  to 
adhere  to  bis  plea  of  non  est  factum,  if  he  chooses  to  ^reiy  on  the  second  plea  to 
the  covenant  itself.  If  the  pjaintiffs  have  set  oi>t  a  covenant  without  setting  eait 
another  part  that  qualifies  it,  the  defendant  may  take  advantage  of  it  on  the  plea 
of  non  est  factum.  If  the  plaintif&  gave  notice  to  repair  one  month  before  the 
end  of  the  term,  the  defendant  would  be  bound  to  repair ;  the  request  to  repair 
would  include  a  license  to  enter  and  repair,  and  if  the  lessor  refused  to  admit 
him,  it  might  be  pleaded.  Here,  as  the  defendant  contends,  is  a  covenant  to 
repair  in  this  instance,  qualified  in  this  way :  The  lessor  is  to  give  notice  to 
repair  in  the  first  instance,  and  then  the  lessee  is  to  repair  within  six  months. 
Roe  dem-  Goatley  v.  Paine^  2  Campb.  521,  they  admitted,  was  to  the  contrary 
effect.  If  there  is  an  interest  apparent  in  any  party  on  the  record,  it  is  neces- 
sary that  the  precise  nature  of  that  interest  should  appear,  and  the  extinction  of 
that  interest.  As  to  the  argument  that  it  appears  that  it  was  only  a  life  estate, 
that  is  not  so,  for  it  is  averred  that  the  life  estate  was  gone,  therefore  apparently 
this  was  another  interest,  and  might  endure  to  this  day ;  and  so  it  is  not  shown 
that  Frances  Hill  has  not  an  interest  now  existing,  nor  that  the  plaintiff  are  the 
proper  parties  to  bring  this  action :  therefore  the  judgment  must  he  for  the  de- 
fendant. Cur.  ado.  vuU, 

*On  this  day  Gibbs,  C.  J.,  delivered  the  judgment  of  the  court.  r«g» 
First,  it  b  objected,  that  on  the  plea  of  non  est  factum^  the  instrument  ^ 
introduced  does  not  appear  to  be  such  a  deed  as  is  stated  by  the  plaintifis. 
The  next  objection  is  this;  it  is  said  that  Hill  and  his  wife  had  nothing  in  the 
premises,  yet  they  are  averred  to  demise;  but  we  must  look  to  another  allega* 
non  in  the  title  which  stands  uncontradicted.  The  plaintiffs  state,  that  Thomas 
Knackstone  the  elder  was  seised  in  fee  of  the  premises,  that  on  his  death,  by  the 
custom  of  gavelkind,  they  descended,  as  to  one  moiety,  to  his  wife,  &»  her  life, 
»nd  as  to  the  other,  to  his  sons,  Thomas  and  Francis ;  that  the  widow  lost  her 
moiety  by  her  marriage ;  and  that  the  estate  thereby  came  to  the  Knackatones, 
who  suflfered  her  to  remain  in  possession ;  they  thus  deduce  a  dear  title  in 
Thomas  and  Francis  Knackstone  to  the  whole ;  and  I  think  they  might  have 
stopped  there;  but  they  aver,  that  Hill  and  wife  had  no  title;  this,  I  think,  is 
only  au  averment  that  they  acquired  no  other  title.  If  it  be  understood  in  any 
other  sense,  the  issue  taken  thereon  appears  to  be  an  issue  of  law,  and  so  ia 
immaterial ;  but  if  taken  as  a  denial  of  the  all^tif*n  that  no  estate  in  the  pre- 
mises came  by  any  other  conveyance  to  the  HiiJs,  then  it  was  incumbent  on  the 
defendant  to  prove  that  such  estate  did  ooine ;  for,  inasmuch  as  that  is  a  nega- 
tive averment,  it  could  not  be  proved  by  the  plaintiff,  but  if  at  all  to  be  proved,  it 
was  to  be  proved  by  the  defendant  We  think  therefore,  that  the  plaintiffs  have 
not  failed  in  making  out  their  case  in  proof,  and  dierefore  both  the  rules^  as  wd. 
tliat  for  a  aew  trial,  as  the  rule  in  anest  of  judgment,  must  be     Diaphargcd 
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The  pUintiircoTeiiaiited  thatliU  ship  would  receiye  from  the  frti^httt^  Agent  tt  Gibraltar,  or 
1  Malaga,  SovilU,  or  Cadtfr,  as  akoold  be  osdered  by  the  fire^llter>a  ageat  at  GibralUr,  a 
homeward  eaigo,  and  therewitk  mU  direct  to  London,  and  there  make  true  delivery  of  it ; 
and  the  (reighter  covenanted  to  pay  for  the  freight  of  the  Teasel  for  the  voyage  out  and  home 
6601.,  via.  !^0f.  on  clearing  outwards,  100/.  at  Gibraltar,  one  moiety  of  the  residue  in  cash  on 
the  delivery  of  the  homeward  car^  in  London,  and  the  other  moiety  by  a  bill  at  two  months 
irom  the  completion  of  the  aaid  delivery.  The  plaintiff,  in  pursuance  of  Jirectiona  from  the 
freighter's  agent  at  Gibraltar,  sailed  to  Cadiz  for  a  cargo,  the  freighter's  agent  at  Cadis 
directed  him  to  go  to  Seville  for  a  cargo ;  the  freighter's  agent  at  Seville  loaded  a  homeward 
cargo,  and  directed  him  to  proceed  to  Liverpool,  where  he  delivered,  and  the  freighter  re- 
ceived the  caifo.  flicM  that  the  plaintiff  could  not,  in  an  action  of  covenant  on  the  charter, 
party,  averring  the  substituted  voyage,  recover  the  freight  covenanted  to  be  paid  on  the 
delivery  in  London. 

This  was  an  solion  of  covenant  The  declaration  stated  that  bj  indenture 
between  the  plaintiff  and  the  defendant,  the  plaintiff,  who  was  master  of  the  brig 
Fortitude,  covenanted  with  the  freighter  and  his  assigns,  that  the  vessel  being 
then  tight  and  properly  fitted  for  the  voyage,  the  blaster  should  immediately 
receive  on  board  in  London,  from  the  freighter,  such  goods  as  he  might  think 
fit  to  load,  and  therewith  proceed  direct  to  Gibraltar,  where  being  arrived,  and 
ready  to  dehver  the  cargo,  he  the  master  would  give  immediate  notice  thereof  to 
the  freighter's  agents  or  assigns  there,  and  make  a  true  delivery  of  the  cargo, 
agreeably  to  bills  of  lading ;  and  having  completed  the  delivery  of  the  outward 
sargo,  and  being  again  ready  to  load,  the  master  would  receive  on  board  from 
the  agents  or  assigns  of  the  freighter  at  Gibraltar,  or  at  Malaga,  Cadiz,  or 
Seville,  as  should  be  ordered  by  the  freighter's  agents  or  assigns  at  Gibraltar, 
such  other  goods  as  Ih^y  might  thkik  fit  to  load ;  and  having  received  the  home- 
ward cargo  on  board,  therewith  should  sail  direct  to  London,  where  being 
•nivod  and  ready  to  deliver  the  homeward  carg«>,  he  the  master  would  give 
immediate  notice  thereof  to  the  freighter,  his  agents,  or  assigns,  and  make  a 
right  and  true  delivery  thereof,  agreeably  to  bills  of  lading,  and,  such  delivery 
being  completed,  end  the  intended  voyage ;  the  act  of  God,  the  king's  enemies, 
^6571  ''^^^^'^  ^  princes,  rulersy  *fire,  and  all  dangers  and  accidents  of  the 
•I  seas,  rt^'ers,  and  navigation,  excepted;  and  the  master  thereby  agreed 
that  the  vessel  should  Ke  in  the  port  of  London  for  receiving  the  outward  cargo, 
and  at  Gibraltar  for  delivering  the  same,  and  there,  or  at  Malaga,  Cadiz,  or 
Seville,  for  reeeiving  the  homeward  cargo,  and  in  Iiondon  for  delivering  the 
same,  sixty  rtnining  days  in  the  whole,  to  commence  from  the  day  on  which  the 
vessel  should  be  entered  outward  at  the  custom-house  in  the  port  of  London, 
and  ready  to  receive  the  imid  outward  cargo,  to  cease  on  her  being  despatched 
therewith,  recommenoe  on  her  arrival  at  Gibraltar  aforesaid,  being  admitted  to 
pratique^  ready  to  deliver,  and  notice  thereof  being  given  as  aforesaid ;  to  cease 
in  the  event  oif  her  being  despatched  from  thence  to  another  port,  and  recom* 
mence  on  her  arrival  at  snoh  other  port,  and  being  ready  to  load ;  to  cease  again 
cm  her  being  deapatched  with  the  homeward  cargo,  and  finally  recommence  on 
Jier  arrival  and  being  reported  inward  at  the  custom-house  iu  the  port  of  Lon- 
don; in  consideration  wheteof,  the  freighter  thereby  covenanted  with  the 
master,  that  he,  the  freighter,  his  agents,  or  aasigiis,  would  at  his  or  their  costs 
aend  the  outward  cargo  alongside  the  vessel  in  the  port  of  London,  and  receive 
the  same  from  alongside  h«r  at  Gibraltar,  aiao  give  the  ordeis  relative  to  the 
vessel's  port  for  loading  the  homeward  cargo,  aiid,  at  Gibraltar,  or  at  Malaga, 
Cadiz,  or  Seville,  at  hia  or  their  own  costs,  send  aloagside  the  vessel  the  home- 
ward cargo,  and  receive  the  same  fiK>m  alongmde  her  in  London/within  the  days 
thereinbefore  limited  for  those  purposes,  or  days  of  demurrage  thereinafter 
granted ;  and  ako  would  pay  to  the  master  or  hia  aangns,  for  the  fireight  of  the 
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vessel  for  the  voyage  bolh  oat  and  home,  550/1,  with  five  per  cent  primage 
thereon  ;  and  a  gratuity  to  the  master  of  26/.  55. ;  and  that  the  freight,  primage, 
and  gratuity  should  be  paid  *as  follows,  viz. :  200/.  in  cash  forthwith  on  r»/.eQ 
the  day  the  said  vessel  should  be  cleared  outward  at  the  custom-house  of  ^ 
London  ;  lOOL  in  .cash  forthwith  on  delivery  of  the  outward  cargo  at  Gibraltar, 
at  the  then  current  rate  of  exchange ;  one  equal  moiety  or  half  part  of  the 
remainder  in  cash  forthwith  on  delivery  of  the  homeward  cargo  in  London,  and 
the  residue  thereof  to  be  paid  by  a  bill  or  bills  to  be  drawn  upon,  and  accepted 
by  the  firm  of  McCarthy  and  Brown,  payable  in  London  at  two  months  from  the 
completion  of  the  said  delivery ;  moreover,  the  master  thereby  agreed  that  the 
freighter,  his  agents,  or  assigns^  might  keep  the  vessel  on  demurrage  at  her  ports 
or  places  of  loading  and  unloading  ten  running  days  in  the  whole,  over  and  above 
the  lay  days,  on  paying  5/.  55.  sterling  per  day :  and  the  plaintiff  averred  that  the 
vessel  at  the  time  of  making  the  charter-party  was  tight,  and  pn^riy  fitted  for 
the  voyage,  that  the  master  immediately  received  on  board  in  London  fiom  the 
freighter,  such  goods  as  he  thought  fit  to  load,  and  therewith  sailed,  to  Gibraltar, 
and  arrived  there  with  the^utward  cargo,  and  gave  immediate  notice  thereof  io 
writing  to  the  agents  or  assigns  of  the  freighter  there,  and  made  true  delivery  of 
the  cargo  agreeably  to  bills  of  lading  which  were  signed  for  the  same;  and 
afterwards  completed  the  delivery  of  the  outward  cargo;  and  the  vessel  being 
again  ready  to  load,  the  master  being  then  and  there  willing  and  ready  to 
receive  on  board  her  from  the  agents  or  assigns  of  the  freighter  at  (jibraltar,  or 
at  Malaga,  Cadiz,  or  Seville,  as  should  be  ordered  by  the  said  agents  or  assigns 
at  Gibraltar,  such  other  goods  as  the  said  agents  or  assigns  might  think  fit  to 
load,  he  the  master  was  afterwards,  at  Gibraltar  aforesaid,  ordered  and  directed 
by  the  affeuts  of  the  freighter  at  Gibraltar,  to  wit  one  Alexander  Farqnarson,  the 
agent  of  the  fireighter  at  Gibraltar  in  that  behalf  duly  authorized  *and  rma^ 
empowered,  to  proceed  from  Gibraltar  to  Cadiz,  for  the  purpose  of  there  ^ 
receiving  on  board  an  homeward  cargo ;  and  afterwards,  in  consequence  of  and 
in  obedience  to  such  orders  and  directions,  set  sail  in  and  with  the  vessel  from 
Gibraltar  for  Cadiz,  and,  arrived  there,  gave  notice  of  such  his  anival  at  Cadiz 
to  the  agents  of  the  freighter,  and  was  willing  to  have  received  on  board  the 
vessel  from  the  agents  or  assigns  of  the  freighter  at  Cadiz,  such  other  goods  as 
the  last  mentioned  agents  or  assigns  might  think  fit  to  load,  whereof  the 
freighter's  agents  or  assigns  at  Cadiz  had  notice;  and  he  further  averred,  that 
he  remained  at  Cadiz  in  such  readiness  for  a  long  time;  that  the  fi^eighter's 
agents  or  assigns  at  Cadiz  did  hot  think  fit  to  put  on  board  the  ship  at  Cadiz  any 
goods,  but  after  his  arrival  with  the  vessel  at  Cadiz,  and  after  he  had  continued 
there  with  her  in  readiness  as  aforesaid,  he  was  ordered  and  directed  by  the 
freighter's  agents  at  Cadiz,  to  wit,  the  fiim  of  Strange  and  Co.,  the  freighter's 
agents  at  Cadiz  in  that  behalf  duly  authorized  and  empowered,  to  proceed  widi 
the  vessel  without  delay  to  Seville,  and  there  to  receive  firom  the  agents  of  the 
charterer  a  full  cargo  of  lawful  goods  as  might  be  tendered  him  by  the  last 
mentioned  agents,  and  to  do  with  the  same  in  the  manner  provided  for  by  the 
chaiterer,  with  the  exception  that  the  poet  of  delivery  of  the  last  mentioned 
cargo  should  be  Liverpool  and  not  London ;  and  the  plaintiff  averred  that  in 
pursuance  of  the  orders  so  received  by  him  from  the  freighter's  agents  at  Cadiz, 
he  afterwards,  and  with  all  due  speed,  sailed  with  the  vessel  from  Cadiz  for 
Seville,  arrived,  and  gave  immediate  notice  thereof  to  the  freighter's  agents  or 
assigns  there,  and  there  received  on  board  the  vessel  from  the  freighter's  agents 
or  assigns  at  Seville,  such  goods  as  the  freighter's  last  mentioned  agents  or 
assigns  thought  fit  to  load,  and  *were  tender^  to  him ;  and  the  ▼essel  r«AgA 
having  received  that  homeward  cargo  on  board,  immediately  sailed  from  *- 
Seville,  and  returned  therewith  direct  to  Liverpool,  being  the  port  appointed  and 
substituted  for  the  port  of  London  as  the  port  of  delivery  of  and  imr  the  home- 
ward cargo,  arrived  with  the  homeward  cargo  at  Liverpool,  and  was  ready  to 
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deliver  it,  gave  immediate  notice  of  his  arrival  at  Liverpool,  and  of  his*  readiness 
to  deliver  the  homeward  cargo,  to  the  freighter's  agents  or  assigns  at  Liverpool, 
and  made  a  true  delivery  thereof  at  Liverpool  agreeably  to  the  bills  of  lading 
which  were  signed  for  the  same ;  and  the  homeward  cargo  was  there,  at  Liver- 
pcK)l,  received  by  the  freighter's  agents  or  assigns :  that  such  delivery  of  the 
homeward  cargo  was  completed  at  Liverpool,  and  so  the  voyage  was  ended, 
according  to  the  form  and  effect  of  the  charter-party;  whereof  the  defendant 
had  notice ;  and  the  plaintiff  further  averred  that  he  would  have  made  a  true 
delivery  of  the  homeward  cargo  in  the  port  of  London,  if  he  had  not  so  been 
ordered  and  directed  by  the  freiffhter's  agents  or  assigns  at  Cadiz  to  proceed 
therewith  to  Liverpool,  and  if  Liverpool  had  not  been  substituted  by  the 
freighter's  agents  or  assigns  as  the  port  of  delivery  of  the  last  mentioned  cargo 
instead  of  London ;  and  although  the  plaintiff  had  truly  performed  the  charter- 
party  in  all  things  therein  contained  on  his  behalf,  yet,  protesting  that  the  de- 
fendant had  not  performed  any  thing  in  the  charter-party  contained  in  his  behalf, 
he  averred  a  breach  in  the  non-payment  of  the  sum  of  550/.  for  the  freight  of 
the  vessel  for  the  said  voyage  both  out  and  home,  with  primage  and  gratuity  to 
the  master  contrary  to  the  form  and  effect  of  the  charter-party,  and  the  covenant 
of  the  defimdant  in  that  behalf  therein  contained.  He  also  averred  a  breach 
*6611    ^^^  ^^  ^^^^  demurrage  at  Seville  and  Liverpool,  which  was  so  as  *afore- 

J  said  appointed  and  substituted  as  the  port  of  delivery  of  the  homeward 
cai'go,  for  and  instead  of  London.  The  defendant,  after  craving  oyer,  demurred 
generally  to  this  declaration. 

Best,  Serjt.,  on  a  former  day  in  this  term  contended,  in  support  of  this  demurrer, 
that,  inasmuch  as  the  charteFparty  gave  no  discretion  to  the  freighter's  agents  at 
Gibraltar,  Cadiz,  or  Seville,  to  substitute  Liverpool  for  liondon  as  the  port  of 
delivery,  but  was  confined  to  the  directions,  whether  the  ship  should  receive  her 
homeward  cargo  at  Gibraltar,  or  at  Malaga,  Cadiz,  or  Seville,  the  voyage  to 
Liverpool  and  delivery  of  the  cargo  there  was  no  performance  of  any  covenant 
contained  in  this  charier-party;  and  however  the  plaintiff  might  be  entitled  to  a 
remedy  in  some  other  form  of  action,  an  action  of  covenant  on  this  instrument 
could  not  be  maintained,  to  recover  a  compensation  for  this  service.  It  is  not 
shown  on  the  declaration  that  the  substituted  voyage  is  brought  within  the  scope 
of  the  duties  which  the  master  by  that  charter-party  takes  on  himself.  The  one 
voyage  could  not  be  substituted  for  the  other  by  parol,  so  as  to  engrail  it  upon 
the  same  contract.  It  is  a  maxim,  unumquadque  dissohi  eodttn  Hgamine  quo 
Ugatwr.  It  would,  perhaps,  be  contended,  that  even  if  the  defendant  could 
before  breach  dispense  with  the  plaintifPs  performance  of  his  original  contract 
to  take  the  homeward  bound  cargo  to  London,  yet  that  he  could  not  thereby 
discharge  himself  from  his  own  obligation  to  pay  the  freight  covenanted ;  but  in 
that  case  the  plaintiff,  in  order  to  entitle  himself  to  recover,  must,  on  the  cove- 
nant, show  either  that  he  has  performed  the  voyage  covenanted,  or,  at  least,  that 
he  has  done  all  which  was  in  his  power  to  do,  and  was  prevented  from  doing  the 
residue  by  the  act  of  the  covenantee:,  if  the  plaintiff  had  here  shown  that  he  did 
*fi621         ^"  ^'^  power  to  deliver  *the  cargo  in  London,  and  was  prevented ' 

•I  therefrom  by  the  act  of  the  defendant,  he  might  have  properly  averred  a 
breach  of  the  defendant's  covenant  to  employ  the  vessel  in  bringing  a  cargo  to 
London,  and  to  pay  freight  for  the  same ;  but  he  does  not  declare  on  that  engage- 
ment, but  on  a  supposed  substituted  contract  to  carry  to  Liverpool,  for  which  no 
covenant  exists,  either  in.  the  charter-party,  by  relation  to  future  orders  therein 
contemplated  to  be  afterwards  given,  or  in  any  subsequent  instrument:  if,  indeed, 
any  such  subsequent  deed  were  in  existence,  it  would  be  incumbent  on  the 
plaintiff  to  declare  thereon,  whereto  the  first  charter-party  would  then  become 
mere  inducement.  If  the  plaintiff,  after  delivering  his  cargo  at  Liverpool,  had 
proceeded  to  London,  and  declared  for  the  freight  to  London,  averring  a  dis- 
pensation by  the  defendant  of  carrying  it  further  than  Liverpool,  that  action 
vol..  u.  68 
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might  possibly  bttve  been  tttslahied,  iMrt  ihis'deolmliQB,  wtnoh  femds  ilwlf  on 
tlie  performance  of  a  wholly  new  bargain,  not  nude  under  seal,  and  infen  from 
it  the  coneloaioa  of  law  whicfa  would  have  «eaulled  from  the  performanee  of  the 
foyage  cotenanted,  is  miaeonoeired.  In  lVor$ky  v.  ffwod,  6  T.  R.  719,  Lord 
Kbnyon,  C.  J.,  lays  down  the  doctrine  much  more  strongly  thau  is  neoeasaiy  for 
this  case.  *'lf  there  be  a  condition  precedent,  to  do  an  impossible  thing,  the 
obligation  becomes  singie;  bat  however  improlMble  the  thing  may  be,  it  moat 
be  complied  with,  or  the  right  which  was  to  attach  on  its  being  peribrraed,  docs 
not  vest.  If  the  condition  Im&  that  A.  shall  enfisoff  B.,  and  A.  do  all  in  his  power 
to  perform  the  condition,  and  B.  will  not  receive  livery  of  s^iain,  yet,  from  the 
time  of  Lord  Cokb  to  the  present  moment,  it  has  not  been  doubted^  but  thai  the 
right  which  was  to  depend  on  the  peribrmance  of  that  condition,  did  not  arise." 
In  Olax^rook  v.  *  iVoodrmo,  8  T.  R.  366,  it  was  attempted  to  argue,  that  r^g* 
a  covenant  to  pay  the  purchase  mon^  for  the  aaaignment  of  a  sc^l,  was  l^^^ 
independent  of  the  oorrehitive  covenant  to  convey  the  school ;  but  the  court  held» 
that,  according  to  the  eases  of  Kingston  v.  PrtsUmJip)  and  Joms  v.  Barldey, 
Doug.  669,  the  conveyance  must  be  tendered  before  the  price  could  be  e&acted. 
fio  here,  the  plaintiff  was  to  return  to  London,  and  there  deliver  bis  cargo,  and 
until  he  shall  have  done  it.  he  is  not  entitled  to  recover  his  compensation  on  this 
eovenant  In  Laneaskire  v.  KilUngfoortk^  1  Com.  116,  Holt,  C.  J.,  thus  lays 
down  the  rule:  ^The  reason  of  all  those  cases  is,  that  when  the  plaintiff  himself 
Is  to  do  an  act,  and  that  act  is  not  done,  he  ought  to  show  to  the  court  that  he 
had  done  every  thing  that  was  in  his  power."  That  was  an  action  on  a  covenant 
to  transfer  stoek,  and  the  plaintiff  alleged  that  he  was  ready,  and  offered  to  make 
the  transfer,  but  that  the  defendant  was  not  willing  to  accept  it ;  it  was  urged 
that  the  allegation  of  his  unwilltnguess  was  sufficient,  and  that  the  pisuntiff  had 
done  all  he  could  do;  but  the  court  held,  that  he  ought  to  have  Hverred  an  actu?il 
tender,  and  a  positive  refusal  by  the  defendant.  /Smith  v.  Wilsan^  8  East,  437, 
loo,  is  a  much  stronger  case  than  this,  for  the  declaration  therein  averred  an 
actual  dispensation  with  the  voyage,  yet  the  court  held,  that,  **  as  the  ship  had 
never  arrived  at  her  destined  port,  within  the  terms  of  the  charter-party,  the 
freight  claimed  in  the  declaratifm  never  became  deroandable  by  law,*"  and  they 
recognised  the  ease  of  CMk  v.  Jmnm/fs,  7  Term  Rep.  381,  where  it  was  decided, 
that  upon  a  covenant  to  **  pay  freight  at  seven  pounds  per  standard  hundred  for 
deals  delivered  in  Liverpool,"  the  plaintiff;  averring  a  shipwreck,  and  the  conse- 
^ent  landing  of  the  *cargo  in  the  course  of  the  voyage,  and  that  the  rMg^ 
defendant  there  accepted  the  deals,  and  sold  them  for  his  own  use,  was  L^*^ 
not  entitled  to  recover  freight  pro  rata  Uinrris. 

Vatigkan,  Serjt,  eontri,  contended,  that,  although  the  phuntiff  had  not  alleged 
that  he  had  carried  the  homewafd  car^  to  Loiuion,  yet  that  he  had  alleg^  a 
reason  on  the  face  of  the  record,  which  waa  a  aufficient  excuse  for  not  going  te 
London,  and  equally  entitled  htm  to  his  freight  as  if  he  had  gone  thither.  In 
Cook  V.  Jen$nnffg^  aiid  Worsley  v.  Wood,  Loid  Kknyon's  doctrine  had  been  mis- 
stated, for  there  B.  was  a  stranger,  whose  consent  to  the  feoffment  A.  undertook 
to  obtain ;  but  if  it  be  the  act  of  the  defendant  that  prevents  the  plaintiff's  per- 
formance, the  effect  is  different  In  JSmitk  v.  Ifi/foji,  all  that  the  plaintiff  could 
do,  was,  to  take  certain  remote  steps  which  might  put  him  in  a  way  to  perform; 
hut  Lord  Ellbnboroooh,  G.  J.,  remarked,  the  actual  event  of  performance  did 
not  depend  upon  the  plaintiff,  but  on  the  act  of  Ood,  Suc^  and  the  utmost  of  his 
endeavours  waa  therefore  only  a  step  towards  performance,  and  could  not  entitle 
him  to  recover :  therefore  that  case  is  not  relevant  In  Otok  v.  Jeumngs,  Law- 
RBNCB,  J.,  furnishes  the  f^aintiff  with  a  complete  anarer  to  the  argument  drawn 
from  iVorshy  v.  Wood;  he  observes  that  <*the  plaintiff  is  not  entitled  to  the 
whole  freight  unleaa  he  perform  the  whole  voyage,  except  in  cases  where  the 
owner  of  the  goods  prevents  him,  nor  is  he  entitied  to  freight  pro  rai&^  unless 
(0)  Cit.  in  JoiMV  ▼.  BarkUft  Doug.  680. 
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linger  a  new  fgfreemeat."  To  adapt  the  aame  dodrine  to  the  preseat  c^ae :  (bia 
is  Bot  a  new  Yoyage,  it  is  a  atopping  abort  «r  Liaeqpocd*  instead  of  going  uu  to 
London;  but  ifthe  shipper  accepts  Sie  goods  at  Liverpool,  he  renders  it  unnecesp 
Mgei  aarj  io  carry  them  on  to  London,  floiham  *v.  This  East  India  Company ^ 
•I  Do^g.  272 :  that  was  the  case  of  a  voyage  from  liondon  to  India  and  baq|L 
to  London.  On  the  homeward  voyage  the  ship  sunk  at  Margate,  the  East  India 
Corapany'a  servants  went  to  the  spot  and  fished  up  a  part  of  tll^  cargo^  whifrfi 
was  pepper,  and  rendered  it  macketable.  The  ship  was  weighed  up  and  anived 
at  London  with  a  amall  part  of  the  cargo  on  board.  In  an  action  brought  on 
four  feigned  issues  to  try  whether  freight  were  due,  the  charter-party  appeared  to 
contain  a  clause  that  freight  was  to  be  paid  only  if  the  ship  perfofmed  her  voyage 
and  arrived  at  London  in  atfety,  and  not  otherwise.  And  by  another  clause  it 
waa  provided  that,  in  case  the  ship  did  not  arrive  in  safety  in  the  Thames,  and 
there  make  a  right  delivery  of  the  whole  and  entire  cargo,  the  company  sbo.uld 
not  be  liable  to  pay  any  of  the  sums  of  money  therein  befvre  agreed  to  be  paid 
for  freight  and  demurrage.  Lord  Man8fieu>,  C.  J.,  "  had  no  doubt,  but  that  if 
the  delivery  at  Margate  was,  in  the  contemplation  of  the  parties,  substituted  for 
a  delivery  at  London,  it  might  have  been  avened  in  an  action  of  covenant,  because 
(here  can  be  no  material  fact  in  a  cause,  which  may  not  be  put  upop  record,  or 
given  in  evidenoe  on  the  general  issue"  And  Buuurr,  J.,  says,  '^here  could 
have  been  no  doubt  on  the  subject  of  the  first  issue,  if  the  parties  had  gone  t>n 
in  the  osual  way,  by  an  action  of  covenant  on  the  charter-party.  If  an  act 
undertaken  to  be  done  is  dispensed  with  by  the  other  party,  it  is  sufficient  so  to 
state  it  on  the  record ;  special  pleading  being  nothing  but  a  bare  narration  of 
lacts  in  a  legal  form."  That  case  is  scarcely  distinguishable  from  the  present 
case,  except  that  the  latter  is  the  stronger.  Shepard  v.  De  Bernnks^  13  East, 
m^/u/gi  £^»  ^  ^plaintiff  covenanted  that  the  ship  should  go  to  Tangier^  and 
J  there  apply  to  the  defendant's  agent  for  orders  whether  he  was  to  deliver 
the  cargo  there,  or  proceed  to  St*  Lucar^  or  Cadiz*  and  that  he  would  make  true 
delivery  of  the  cargo  agieeably  to  bills  of  lading.  He  was  there  directed  by 
defendant's  agent  to  go  on  to  Cadiz,  and  was  thereby  prevented  fiom  delivering 
his  cargo  to  the  defendant's  agents  at  Tangiers  or  St.  Luear,  in  conformity  to 
the  bills  of  lading ;  and  he  delivered  his  cargo  at  Cadiz,  agreeably  to  the  orders 
of  the  defendant's  agents.  And  it  was  ur|;ed,  the  plaintiff  had  no  right  at  all  to 
deliver  t)ie  goods  at  Cadiz*  Cadiz  not  being  mentioned  in  the  bills  of  lading, 
and  that  his  act  laid  him  under  the  necessity  cf  demanding  the  freight  of  the 
consignee  at  the  place;  but  the  court  held  the  contrary.  It  is  needless  to  cite 
Jones  v.  Barkiep  and  other  similar  cases.  Where  the  charterer  insists  on  the 
master's  going  to  Liverpool  instead  of  London,  surely  this  is  a  dispensation. 

Best,  in  r^y.  The  defendant's  argument  remains  unshaken.  The  defendant 
does  not  contend  that  the  plaintiff  alleges  he  has  done  the  thing  covenanted :  the 
argument  is  this,  the  plaintiff  may  have  done  a  thing  which  entides  him  to  another 
action,  be  has  not  done  the  act  which  entides  him  to  this  action.  He  avera  that 
he  has  performed,  with  the  exception  that  Ijverpool  and  not  London  is  the  port 
of  delivery.  The  only  agents  mentioned  in  the  chavter-partv  are  the  agents  at 
Gibralur:  they  may  order  the  master  to  load  at  GibralUir,  Malaga,  Seville,  ox 
Cadiz,  but  the  oharter^erty  notices  no  agent  at  Cadiz  or  Seville  authorized  to 
send  Uie  vessel  forward  from  thence ;  and  even  if  it  may  be  conaidered  that  an 
allegation  that  this  was  done  by  the  agent  is  equivalent  to  an  allegation  that  it  is 
n^yi  done  by  the  phuntiff  himself,  which  is  highlj  ^questionable,  yet  under  a 
^  J  parol  direction  given  by  the  plaintiff  in  contravention  of  the  charte^party, 
the  right  of  action  here  insisted  on  doea  not  arise.  The  plaintiff  himself  could 
not  under  this  eontract  send  the  ship  to  two  of  the  three  places,  only  to  one :  he 
sends  her  Io  Cadiz,  and  there  a  person  who  conid  have  no  riglu  so  to  do,  sends 
her  on  to  Seville,  and  thence  to  Liverpool,  and  after  this  allegation  the  plaintiff 
eondnde*  bia  declanttion  with  the  enroneons  inference^  "and  so  the  plaintiff  fans 
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performed  the  voyage."  Ttie  plaintifTs  counsel  has  argued  that  Liverpool  waa 
in  the  course  of  the  voyage  from  Seville  to  London,  but  the  fact  is  not  so : 
Liverpool  is  more  distant  from  Seville  than  London,  and  is  not  in  the  course  of 
the  voyage.  It  has  been  supposed  that  the  doctrine  cited  from  Ro.  Ab.  is  stated 
by  Lord  Kenyon  in  a  manner  more  favourable  to  the  plaintiff  in  Cook  r.  Jenningt 
than  it  is  in  WorsUy  v.  Wood^  because  in  the  former  he  notices  the  exception 
of  a  frustration  by  the  act  of  the  covenantee.  But,  to  enable  the  plaintiff  to 
recover,  that  frustration  must  distinctly  appear  to  be  by  the  act  of  the  covenantee. 
The  one  report  and  the  other  are  equally  favourable  to  the  defendant's  argument 
It  is  said  there  was  only  an  endeavour,  but  there  was  an  offer  to  go  the  voyage. 
In  the  case  of  Hotham  v.  The  East  India  Company^  it  is  clear  that  the  goods 
were  taken  out  by  the  owners  and  carried  to  London,  and  the  vessd  itself  was 
got  up  and  carried  to  London :  the  owner  anticipated  the  ship,  and  takes  the 
goods,  and  carries  them  himself.  But  even  if  that  case  be  considered  as  decided 
on  the  substitution  of  another  contract,  yet  it  was  in  the  loose  form  of  a  feigned 
issue,  not  an  action  of  covenant,  and  what  Lord  Mansfield  and  Buller  say» 
were  ohitlr  dicta,  and  not  a  decision ;  and  subsequent  cases,  too,  prove  that  a 
plaintiff  must  declare  on  the  new  bargain ;  *but  Lawrence,  J.,  also  says,  r«/«ga 
in  Cook  V.  Jennings,  that  a  substitution  is  a  new  agreement  In  the  case  ^ 
of  Shqpherd  v.  De  Beniales  the  vessel  was  bound  by  the  charter-party  to  go  to 
Cadiz,  and  her  going  was  therefore  a  performance ;  and  the  case  is  dissimilar. 
The  defendant  relied  on  the  diversity  between  the  bills  of  lading  and  the  delivery; 
but  the  charter-party  warranted  that  voyage.  Here  the  charter-party  does  not 
warrant  this  voyage.  The  plaintiff  is  to  be  paid  his  freight  in  London,  by  bills 
at  two  months  from  the  delivery  of  his  cargo  in  London.  How  can  the  plaintiff 
on  this  form  of  action  entitle  himself  to  those  bills?  Cur  adv,  vuU, 

GiBBs,  C.  J.,  now  delivered  the  judgment  of  the  court  This  is  an  action  of 
covenant  on  a  charter-party  for  freight ;  and  the  declaration  states,  that  by  a 
charter-party  made  between  the  plaintiff,  master  of  the  brig  Fortitude,  and  the 
defendant,  the  master  covenanted  that  the  vessel,  being  then  tight  and  staunch, 
should  immediately  receive  and  take  on  board  at  London,  from  the  freighter/ 
all  such  goods  as  the  freighter  should  choose,  not  exceeding  what  she  could 
reasonably  stow,  and  immediately  sail  for  Gibraltar,  where  the  said  master  should 
make  a  right  and  true  delivery,  and  having  delivered,  and  being  again  ready  to 
load,  would  receive  at  Gibraltar  or  at  Malaga,  Cadiz,  or  Seville,  as  should  be 
ordered  by  the  freighter's  agents  at  Gibraltar,  all  such  goods  as  the  said  agents  of 
the  freighter  at  Gibraltar  should  think  fit  to  load,  and  proceed,  wind  and  weather 
permitting,  and  return  directly  to  the  port  of  London,  where  being  arrived  be 
would  make  a  true  delivery  thereof  The  declaration  then  states  other  subse- 
quent parts  of  the  charter-party.  It  next  states  the  engagement,  that  the  defend- 
ants *wou]d  well  and  truly  pay  or  cause  to  be  paid  to  the  said  master  for  r«g^ 
the  voyaffe  out  and  home  550£,  with  5/.  per  cent  primage,  and  a  gratuity ;  ^ 
that  200/.,  one  part  of  that  sum,  was  to  be  paid  on  clearing  outwards,  2002.  on 
delivery  of  the  outward  bound  cargo  at  Gibraltar;  one  equal  moiety  of  the  resi- 
due was  to  be  paid  in  cash  forthwith,  on  the  delivery  of  the  homeward  cargo  in 
the  port  of  London,  and  the  residue  by  a  bill  on  Macarthy  and  Brown,  payable 
in  London  at  two  months  from  the  completion  of  the  delivery.  There  is  nothing 
further  material  in  the  charter-party.  The  declaration  then  proceeds  to  stale  the 
ship's  sailing  on  the  voyage,  her  arrival,  and  the  delivery  at  Gibraltar,  her  direc- 
tion to  Cadiz,  arrival  at  Cadiz,  and  her  direction  *here,  received  from  the 
frei^ter's  agent  there,  whom  he  expressly  averred  to  be  sufficiently  authorized 
by  the  defendant  to  give  those  orders,  so  that  it  must  be  considered  as  the  order 
of  the  defendant  himself  to  proceed  to  Seville;  that  the  plaintiff  did  proceed  to 
Seville,  gave  notice  of  arrival,  and  received  on  board,  from  the  freighter's  agents 
or  assigns,  such  goods  as  the  freighter's  agents  there  thought  fit  to  load,  and 
were  tendered  to  him,  and  being  despatched  therewith,  set  sail  from  Seville 
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direct  for  Liverpool,  being  the  port  appointed  and  substituted  for  the  port  of 
London  as  the  port  of  delivery  of  and  for  the  homeward  cargo,  arrived  with  the 
homeward  cargo  at  Liverpool,  was  ready  to  deliver,  gave  notice  of  his  arrival  and 
readiness,  and  made  a  true  delivery  at  Liverpool  agreeably  to  the  bills  of  lading 
signed,  and  that  the  homeward  bound  cargo  was  there,  at  Liverpool,  received  by 
the  freighter's  agents  or  assigns,  and  that  so  the  voyage  was  ended  according  to 
the  form  and  effect  of  the  charter-party.  He  avers,  that  he  should  have  been 
ready  to  proceed  to  London  instead  of  Liverpool  with  the  homeward  cargo,  if 
*6701  defendant  had  not  dispensed  with  his  so  doing,  *and  substituted  Liver- 

-'  pool  as  the  port  of  delivery,  and  received  the  cargo  there :  the  plaintiff 
claims  freight  and  demurrage.  The  only  question  in  this  case  is,  whether  a 
delivery  at  Liverpool  can  be  so  substituted  for  a  delivery  at  London,  as  to  enable 
the  plaintiff  to  recover,  upon  this  covenant,  the  same  freight  and  demurrage  as  if 
he  had  delivered  the  cargo  at  London.  The  maxim  of  the  law  which  meets 
one  in  this  case,  is,  that  matters  which  are  contracted  for  by  deed,  cannot  be 
dissolved  except  by  deed.  The  deed  stipulates  that  the  delivery  shall  be  at 
London,  and  the  question  is,  whether  Liverpool  shall  be  substituted.  The  objec- 
tion is,  that  the  stipulation  by  deed  cannot  be  dissolved  by  parol.  At  the  same 
time,  the  doctrine  of  Lord  Mansfield,  C.  J.,  and  Buller,  J.,  in  the  case  of 
Hotham  v.  The  East  IncHa  Companif,  certainly  is  extremely  strong.  Therq  the 
▼essel  was  sunk,  a  part  of  her  cargo,  which  consisted  of  saltpetre,  was  lost,  the 
residue  of  her  cargo,  which  consisted  of  pepper,  was  got  out  of  the  ship  by  the 
servants  of  the  Company,  who  assumed  the  care  and  treatment  of  it  at  Margate, 
and  by  an  expensive  process  rendered  it  saleable :  the  vessel  also  was  weighed 
up,  and  the  plaintiffs  might  have  brought  on  the  whole  of  the  pepper  to  London, 
instead  of  the  small  part  which  they  brought ;  but  the  Company's  servants  took 
to  the  pepper  at  Margate ;  and  it  was  understood  between  them,  that  upon  the 
delivery  of  the  pepper  to  them  by  the  plaintiffs  at  Margate,  freight  should  be 
paid  as  if  the  delivery  had  been  made  at  London,  according  to  the  letter  of  the 
charter-party.  Upon  the  refusal  of  the  defendants  to  pay,  an  action  of  covenant 
on  the  charter-party  was  first  brought;  but  the  plaintiff  finding  themselves  ham- 
pered in  that  form  of  action  by  the  rules  of  pleading,  it  was  agreed  between  the 
parties,  in  order  to  disentangle  the  case  from  technical  difficulties,  that  they 
•6711   ^^^"'^  ^^y  *^  ^^  feigned  ^issues.     Lord  Mansfield,  C.  J.  and  Buller, 

-1  J.,  in  giving  judgment  on  the  case  were  obliged  to  consider  the  effect  of 
the  charter-party,  because  it  was  on  the  effect  of  the. charter-party  that  the  issues 
roust  be  decided ;  and  they  do,  in  express  terms,  say,  that  if  an  agreement  had 
been  made  in  the  course  of  the  voyage,  that  the  cargo  should  be  delivered  at  a 
different  port  from  that  which  was  stipulated  for  in  the  charter-party,  and  if  that 
substituted  contract  was  performed,  the  compensation  for  it  might  be  recovered 
in  an  action  of  covenant  framed  on  the  charter-party.  It  is  very  singular  that 
in  no  subsequent  case  is  that  doctrine  ever  alluded  to,  or  introduced,  though 
many  cases  must  have  occurred,  to  which  it  would  apply.  Possibly  the  courts 
have  not  thought  it  necessary  further  to  consider  a  mere  dictum ;  but  I  can  find 
no  judgment  of  any  court  in  which  the  court  has  referred  to  those  dicta,(a)  In 
one,  and  only  in  one  case  do  the  counsel  in  argument  allude  to  them,  but  the 
court  does  not  notice  the  argument.  In  such  circumstances,  therefore,  we  are 
to  look  to  subsequent  decisions,  and  see  how  far  such  dicta,  though  coming  from 
so  high  an  authority,  have  been  recognised.  On  the  other  hand,  we  find  in  pre- 
vious as  well  as  in  latter  decisions,  many  things  which  have  an  aspect  the  other 
way.  BUmerhasset  v.  PierMm,  3  Lev.  234.  Debt  on  bond  conditioned  for 
payment  of  several  sums  at  several  days :  the  defendant  pleads  payment  of  all 
such  of  the  sums  as  were  due  before  a  certain  day,  at  which  day  the  plaintiff,  by 
his  certain  writing,  which  the  defendant  produces  here  in  court,  signed  under 
his  hand,  agreed  to  defer  the  payment  of  the  residue  until  another  day,  which  ia 

(a)  To  thU  olMervation  the  bar  acceded. 
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not  yet  come.  TheprtatntiflT  denrrarred  genenlly,  and  jadgmekit  was  fflten  for 
him ;  ibr  the  tfetion  being  fbanded  on  a  deed,  no  defeasance  couM  be  afterwards 
made  thereof  withont  deed  ;  and  a  ^writing  **  signed  under  hir  hand"  r^aja 
does  not  imply  a  deed.  Here  it  is  agreed  by  deed,  that  the  delivery  of  *- 
the  homeward  cargo  shali  take  place  at  London;  here  also  is  a  subsequent  parol 
afgmement,  that  the  homeward  cargo  shall  be  delivered  at  LiveqKH>l ;  thai  parol 
agreemerrt,  therefore,  cannot  control  the  deed.  And  it  is  observable  that  in  the 
case  of  Hailum  v.  Tke  East  India  Company,  this  point  was  never  made.  In 
the  case  of  Littler  v.  Hetband^  3  Term  Rep.  590,  a  question  was  made  whether 
the  doctrine  of  dispensation  of  the  time  applied  to  instruments  under  seal.  The 
question  first  arose  in  the  case  of  Warrtn  v.  Stag^  tried  at  Sarum,  before  Bul- 
LBR,  J.,  where  the  parties  had  by  compact  varied  the  time  for  the  delivery  of  some 
barley  sold,  and  he  held  it  was  a  continuation  only  of  the  first  contract  There 
both  the  contracts  were  by  parol ;  but  in  Littler  v.  HoUami,  3  T.  R.  591  ,(a)  evi- 
dence that  the  houses  were  built  within  the  time  enlarged  bv  the  parol  did  not 
support  an  action  on  the  covenant.  Brown  v.  Oondman,  3  Terra  Rep.  592,  n., 
IS  the  next  case,  and  it  decides,  that  if  a  bond  be  for  performance  of  an  award 
to  be  made  by  a  certain  day,  and  the  time  be  enlarged  by  parol,  the  obligee 
oannot,  in  an  action  on  the  words  of  the  penalty  therein  mentioned,  recover  fof 
the  non^performance  of  the  award  made  within  the  enlarged  time.  I  cannot 
distinguish  that  case  from  this.  The  case  o(  Leslie  v.  De  La  Torre,  12  East, 
583,  cited  in  White  v.  Parkin,  Ibid.,  decides,  that  where  a  charter-party  allowed 
certain  running  days  for  waiting  for  convoy  at  Portsmouth  and  Ferrol,  the  parties 
could  not  by  parol  substitute  Corunna  as  the  place  to  wait  for  convoy,  instead  of 
Portsmouth  or  Ferrol.  Sittings  after  Trinity  Tenn,  1795,  before  Lord  Kbnyon; 
C.  J.  Debt  on  a  charter-party  against  the  freighter :  the  facts  were  as  1  have 
stated ;  and  afler  an  objection  taken  to  the  *form  of  the  special  count,  it  r«^3 
was  urged  thai  the  plaintiff  could  recover  in  debt  on  the  count  for  a  ^ 
quantum  mermt;  but  Lord  Kbnyov  held,  that  the  agreement  by  charter-party 
being  under  seal,  the  plaintiff  could  not  set  up  a  parol  agreement  incofisistent 
with  it,  and  which,  in  effect,  was  meant  to  a  certain  extent  to  alter  it.  This  then 
was  a  decision  that  the  action  being  intended  to  be  brought  on  the  charter- 
party,  another  and  a  parol  contract  could  not  be  Substituted  for  the  former. 
Upon  what  ground  ?  Upon  the  ground  that  the  parol  agreement  to  wait  for  con* 
voy  at  Corunna  did  not  dispense  with  the  waiting  for  convoy  at  Portsmouth,  if 
the  plaintiff  meant  to  recover  on  the  charter-party.  So  here  is  an  agreement  by 
deed  to  deliver  the  ship's  homeward  loading  at  London,  and  an  agreement  by 
parol  to  deliver  it  at  Liverpool.  It  seems  to  follow  as  a  consequence,  that  the 
plaintiff  cannot  recover  on  the  charter-party  for  freight,  for  the  delivery  at  Liver- 
pool. In  the  case  of  Cook  v.  Jennings,  the  dictum  of  Lawrence,  J.,  goes  to 
establish  the  point,  that  a  parol  agreement,  supposing  it  can  be  etitered  into,  does 
not  vary  the  covenant.  The  case  of  Herd  v.  Wadkam,  I  East,  619,  is  very  ma- 
terial. Watts,  before  he  became  bankrupt,  had  covenanted  to  execute  cerUin 
conveyances  to  the  covenantees,  and  the  covenantees  covenanted  to  make  certain 
payments  to  him.  On  account  of  mortgages,  and  previous  conveyances  which 
the  mortgagor  had  made,  the  state  of  the  title  rendered  it  impossible  for  Watts 
to  execute  such  conveyances  as  he  covenanted.  At  the  same  tinte  he  could 
procure  that  which  was  equi^iilent,  conveyances  from  the  mortgtigees,  and  thc^ 
purchaser  was  willing  to  take  them.  In  that  state  of  things,  the  assignees  of 
Watts  brought  covenant  for  the  purchase  money,  and  the  court  held  that  an 
action  upon  the  covenant  would  ♦not  lie;  and  what  Lawubnce,  J.,  says  r^^^A 
in  his  judgment  is  material.  "  All  Uie  cases  cited,  where  a  substho-  I- 
tion  of  one  thing  for  another  was  admitted,  were  cases  where,  subsequent  to  the 
breach  of  covenant,  the  covenantee  had  agreed  to  accept  another  thii^  in  satis- 
notion  of  his  damages,  which  was  an  answer  to  an  action  for  the  n«»f>ei1bmi- 
'  (6)  Cit  in  UHler  v.  Hoflani. 
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ance  of  the  diin^  stipolated."  I  can  undenland  tlMit'  domifne;  that  a  man  has 
been  paid  hb  daanages  by  accepting  something  else  in  lien  of  that  to  which  he 
was  entitled ;  but  it  is  moat  expressly  laid  down,  that  in  cofenanl  on  a  charter-- 
party  the  plamtiff  aiuat  shew  that  he  has  done  all  whidi'  on  him  lay,  of  that  which 
the  covenant  required  him  to  do ;  and  he  cannot  aver,  that  by  pmrol  something 
else  is  substituted  for  it.  Upon  consideration  of  all  these  oases,  we  feel  our- 
selves compelled  to  say,  that  notwithstanding  the  high  anrtiority  of  those  dida 
in  the  case  of  Moiham  v.  The  East  huHa  Campcmy,  these  cases  in  which  a 
contrary  doctrine  has  prevailed,  are  of  higher  authority;  and  that  the  judgment 
.must,  therefore,  be  entered  For  the  defendant.(a) 

(a)  [See  16  Man.  Rep.  368,  FiUHturg  Coit&n  Mawtfacturing  Company  ▼.  Meltm  et  ai.  g  9' 
Johot.  1 15,  Fretman  r,  Adamt ;  8  ib.  392,  PhUipt  tt  ai.  v.  iZoae  ;  15  ib.  tOO,  Htrntfrwek  ▼.  Tappm  § 
1  Moore,  4fi0,  SMtn  v.  BM^forA.^ 


DOE  on  Demise  of  DAUNCEY  v.  DAUNCEY. 

Concttirent  coBtoms  io  a  manor  to  bar  entails  of  copyhold  by  recovery,  and  by  aorrender,  are 
not  inconaiitent ;  and  slight  evidence  suffices  to  prove  the  latter,  because  it  is  adverse  to  the 
iBtereat  of  tkoce  who  make  the  evidence. 

Taia  was  an  ejectment  brought  to  recover  a  customary  estate.  Upon  the  trial 
of  Uie  cause  at  the  Horsham  Spring  assizes,  1817,  before  Bosanquet,  Serjt.,  it 
appeared  that  the  premises  were  parcel  of  the  manor  of  Ditchling,  and  that  on 
the  1st  November,  1723,  upon  the  surrender  of  P.  Martin,  John  Dauncey  and 
*6751  ^'^"  ^^^'  ^^^^  ^^^^  admitted  to  hold  to  them,  during  their  lives  and 
J  the  life  of  the  survivor,  with  remainder  to  the  heirs  of  their  bodies, 
with  remainder  to  the  right  heirs  of  Ann.  That  they  had  four  sons  and 
two  daughters,  and  died  leaving  Josiah  Dauncey,  their  youngest  son  and  heir 
at  law,  according  to  the  custom  of  the  manor,  which  was  of  the  nature  of 
Borough-English,  who,  in  1774,  was  admitted  to  hold  to  him  in  fee.  He 
surrendered  to  the  use  of  his  will,  and  devised  the  premises  to  the  defendant, 
and  died  without  issue.  The  plaintiff  claimed  under  the  entail  of  1723.  To 
prove  that  the  estate  tail  was  not  barred  by  the  surrender  of  Josiah  Dauncey, 
the  plaintiflT  produced  in  the  court  rolls  numerous  instances,  as  many  as  twenty, 
of  recoveries  suffered  to  bar  estates  tail ;  there  was  one  instance  of  a  simple 
surrender  of  a  tenant  in  tail,  in  1806.  After  his  decease  there  was  a  present- 
ment of  it,  and  that  W.  Elliott  was  admitted  to  the  reversion.  The  steward's 
fees  on  recoveries  were  more  considerable  than  on  surrenders.  For  the  defend- 
ant were  cited.  Roe  on  the  demise  ofBennet  v.  Jtjffry^  2  Maule  &  Selw.  92; 
JSverail  v.  SmaUey,  1  Wils.  26;  Eriih  v.  Rives,  Cro.'El.  717.  A  strong  address 
was  made  to  the  jury  by  the  plaintiff's  counsel  on  the  improbability  of  a  custom 
to  bar  estates  tail  by  a  mere  surrender.  Bosanquet,  Serjt.,  stated  to  the  jury  that 
the  bar  by  surrender  was  the  cheapest  mode,  the  most  for  the  interest  of  the  copy- 
holders, and  the  least  for  the  interest  of  the  steward ;  and  the  circumstance  of 
its  being  admitted  on  the  rolls  by  the  steward  that  there  was  an  estate  tail  barred 
by  surrender,  was  therefore  strong  evidence  of  the  existence  of  the  custom ;  he 
stated  that  he  thought  that  the  custom  to  bat  estates  tail  by  surrender  was  proved, 
not  as  a  conclusion  of  law,  but  of  fact.  He  directed  them,  that  he  thought,  in 
*^fi1  P^'"^  ^^  ''^>  ^^^y  *^^f®  8^  liberty  to  find  this  custom,  and  he  advised 
J    them  so  to  do,  and  they  so  found. 

Vanghm,  Seijt.,  in  Easter  term  moved  fbr  a  new  trial.  He  admitted  that 
there  might  be  concurrent  customs  in  a  maTK)r,  the  one  to  bar  estates  tail  by  a- 
recovery,  the  other  to  bar  them  by  surrender;  but  the  evidence  showed  that  the 
ordinary  mode  of  barring  entails  in  this  manor  was  by  recovery  and  not  by  sur- 
render. The  instance  of  the  surrender  in  1806  was  by  a  tenant  in  tail,  who  was 
also  reversioner  in  fte,  so  that  he  had  a  right  to  surrender  his  email.  [Curia 
canira.     He  had  a  right  to  surrender  his  life  life-estate,  and  to  surrender  his 
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reversion  in  fee ;  he  oould  not  surrender  hi^  estate  tail  without  a  custom.]  In 
the  case  of  Rot  im  demise  of  Bennei  ?.  Jeffery^  on  which  the  learned  judge 
much  relied,  there  was  an  acquiescence  of  fourteen  years :  here  the  surrenderer 
was  still  alive,  and  no  one  could  dispute  the  possession.  In  that  case,  Dampier, 
J.,  while  he  admits  that  a  single  instance  is  evidence  to  prove  a  custom,  holds 
that  if  frequent  instances  of  barring  by  recovery  had  been  proved,  which  he  says 
is  inconsistent  with  the  mode  by  surrender,  there  would  have  been  weight  in 
the  argument :  too  much  stress  was  laid  on  the  evidence  as  proving  the  custom. 

The  court  granted  a  rule  nisi. 

Lens  and  PeU^  Serjts.,  in  this  term  showed  cause  against  the  rule.  Unless 
the  evidence  were  so  defective  as  not  to  justify  a  jury  on  their  finding,  or  unless 
the  law  laid  down  by  the  learned  judge  were  wrong,  this  rule  must  be  discharged. 
[The  court  directed  them  to  confine  themselves  to  the  latter  point]  The  learned 
judge  only  left  the  case  to  the  jury  with  a  strong  impression  of  his  opinion  as 
to  the  htL  An  opinion  which  was  justified  by  the  evidence ;  for  the  custom  is 
adverse  to  *the  interest  of  the  steward,  and  therefore  it  is  very  strong  r«gw 
evidence  against  him,  that  he  has  put  on  the  rolls  a  bar  of  an  entail  by  ^ 
surrender.  It  only  is  a  question,  whether  this  one  last  instance,  in  the  opinion 
of  the  jury,  outweighs  the  former  and  contrary  instances.  In  the  case  of  Roe 
dem,  Bennei  v.  Jeff  try  ^  Heath,  J.,  thought  it  so  stricdy  a  question  of  law,  that 
he  so  ruled  it ;  but  here  the  learned  judge  considered  this  only  as  a  question  of 
fact  with  a  strong  recommendation.  And  it  is  no  inconsistency  that  the  two 
modes  of  barring  entails  should  be  concurrent.  If  a  new  trial  is  granted,  the 
case  must  again  be  left  to  the  jury  with  a  similar  direction.  Since  the  case  d[ 
EveraU  v.  SmaUey,  a  case  came  from  the  Midland  circuit  in  which  Clarke  and 
Vaughan  were  of  counsel,  wherein  it  was  held  that  a  single  instance  might  be 
evidence  of  a  descent  according  to  the  nature  of  Borougb-English.  This  mode 
of  bar  by  surrender  ought  to  be  favoured,  on  the  principle  laid  down  in  EveraU 
▼.  Smalleyt  Strange,  1IU8,  that  it  is  the  most  natural,  and  the  cheapest 

Vaughan  was  called  on  by  the  court  to  suppi>rt  his  rule.  Here  the  time  had 
not  arrived  in  which  it  became  the  interest  of  any  person  to  contest  the  validity 
of  this  course.  Josiah  Dauncey's  surrender,  which  is  to  affect  the  plaintiff,  is 
of  1774.  The  surrender  sought  to  be  given  in  evidence  is  of  1806,  to  bar  an 
entail  of  172<l.  This  is  an  ex  post  facto  custom.  The  question  is  not,  whether 
there  were  a  custom  in  1806,  but  whether  such  custom  subsisted  in  1774,  of 
which  there  is  no  evidence.  Here  is  clear  evidence  of  a  custom  to  bar  entails 
by  recovery.  There  are  but  three  modes  in  which  it  can  be  done ;  first,  by  for- 
feiture and  re-grant ;  secondly,  by  recovery ;  thirdly,  by  surrender.  If  there  be 
no  custom  to  surrender,  it  may  be  done  by  recovery  ^without  a  custom,  r^^^a 
It  was  determined  in  EveraU  v.  SmaUey ^^nd  Doe  on  demise  of  Wight-  ^ 
wick  V.  Truby^  2  Bl.  Rep.  944,  that  it  may  be  done  in  both  ways ;  and  in  Lord 
Hardwicke's  time,  Carr  on  demise  of  DagwaUs.  Singer,  2  VeSr604,  by  three 
judges.  Birch,  Burnett,  and  Abnet,  Willed,  C.  J.,  dissenliente.  If  those  who 
are  most  interested  acquiesce,  it  furnishes  a  strong  inference  of  enjoyment  Tlie 
judgment  of  the  court  in  Roe  v.  Jeffery  is  different  from  this :  there  had  been, 
as  Lord  Ellbnborouoh,  G.  J.,  expresses  it,  thirteen  years'  unresisted  enjoyment 
The  steward  would  be  compelled  to  receive  this  surrender,  he  could  not  resist 
it,  and  the  surrender  in  the  single  instance  is  received  by  the  deputy  steward,  not 
by  the  steward  himself.  This  was  mixed  matter  of  law  and  fieict,  and  the  jury 
have  been  restrained  and  fettered  by  the  very  strong  terms  in  which  the  learned 
judge  directed  tliem. 

GiBBs,  C.  J.  The  doctrine  held  in  the  cases  of  Doe  ▼.  Truby,  and  Carr  d, 
Dagtreil  V.  Singer,  is,  not  that  it  is  necessary  to  have  a  custom,  to  bar  an  entail 
by  surrender,  but  that  if  no  custom  for  barring  it  by  recovery  or  any  other  mode 
be  proved,  a  surrender  will  be  sufficient  to  bar  an  entail,  without  a  custom.  We 
think  that  some  points  may  arise  in  this  case,  which  have  not  been  fully  adverted 
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to,  perhaps  from  its  having  been  arsued  on^  on  one  side  at  the  trial.  J  certainly 
agree  with  most  of  the  doctrine  laid  down  by  my  brother  Boumquei  at  the  trial : 
I  agree  with  him«  following  Hkath,  J.,  that  a  surrender  is  the  cheapest  and  most 
natural  mode.  I  agree  with  him  that  there  may  be  concurrent  customs:  I  agref 
tet  the  tendency  of  human  nature  is  such,  that  an  ignorant  lenant,  coming  to  a 
steward,  would  be  most  naturally  directed  to  suffer  a  recovery.  The  question 
here,  is  not,  whether  a  custom  to  bar  entails  by  surrender  exists  adversely  to  the 
^Igwfi  other,  but  whether  *both  do  not  exist  I  think  this  instance  is  strong  ev>- 
-*  dence,  because  the  taking  of  this  very  surrender  occurring  but  a  few 
years  ago,  done  with  the  very  intent  of  barring  fin  entail,  with  the  knowledge  and 
Acquiescence  of  him  who  was  most  interested  in  promoting  the  custom  to  bar  by 
recovery,  strongly  sanctions  this  attempt  to  bar  by  surrender.  I  do  not  think  I 
should  have  much  differed  from  my  brother  Bosanquei  in  his  directions  to  the 
jury  on  this  point ;  but  there  are  several  other  points  which  appear  not  to  hav^ 
been  sufficiently  considered,  and  we  must  defer  our  judgment* 

Cur.adt.wulL 
GiBBs,  C.  J.,  now  delivered  the  judgment  of  the  court  We  think  it. better 
to  say  nothing  on  the  facts  of  this  case,  and  the  bearings  of  the  evidence,  that 
our  opinion  may  not  prejudice  the  cause.  If  I  were  to  try  the  cause,  I  should 
probably  direct  the  jury  nearly  as  my  brother  Bostmquei  did,  but  there  are  re»> 
sons  in  the  case,  that  make  us  think  it  desirable  to  submit  the  cause  to  a  further 
inquiry.  Rule  absolute. 


DAVIS  «.  Lord  RENDLESHAM. 

[1  Moore,  410,  S.  C.} 

If  iA  Irifb  peer  x«  raed  by  bill,  tbit  court  will  not  stay  the  proceedinge  on  motion,  bnt  will  pvf 
him  to  plead  hit  privilege  in  abatement. 

..  The  plaintiff  sued  the  defendant  by  bill,  and  CopUyt  Serjt,  on  a  former  day, 
eiUng  LittMaU  v.  Lard  Lonsdale,  2  H.  Bl.  367  and  299,  obtained  a  rule  nisi  Ibr 
setting  aside  the  proceedings  as  irregular,  upon  the  ground  that  the  defendant, 
who  was  a  peer  of  Ireland,  could  only  be  sued  by  original  writ. 

Best,  Serjt,  afterwards  showed  cause.  In  the  case  cited,  the  court  did  not 
relieve  on  motion,  but  the  privilege  of  peerage  was  pleaded  in  abatement,  and 
•M01  ^^^  *court  would  in  this  instance  require  the  defendant  to  pursue  the  same 
-I  course  Nor  did  the  reason  of  that  case  extend  to  actions  in  this  court. 
If  a  plaintiff  proceeded  by  bill  in  the  Court  of  King's  Bench,  he  supposed  the 
defendant  to  be  in  the  custody  of  the  mar^ha]  of  the  Marshalsea,  wherein  a  peer 
of  the  realm  cannot  legally  be.  In  none  of  the  cases  has  the  court  relieved  on 
motion.  OosHng  v.  Lord  Weymotfth,  Cowp.  844,  and  Hosier  v.  Lord  ArundeU, 
3  Boa.  &  Pull.  12,  confirm  the  doctrine  that  the  irregularity  must  be  pleaded  in 
abatement  In  the  Countess  of  Huntingdon* s  Cast,  Anon.  1  Vent  29H,the  appli- 
cation for  a  supersedeas  was  made  before  plea  pleaded.  There  too,  as  well  as 
in  Lord  Banbur^s  Case,  Salk.  612,  S.  C.  Ld.  Raymond,  1247,  the  defendant 
was  in  custody,  which  was  a  much  stronger  ground  for  the  application  than  here 
existed. 

The  court,  relieving  Best,  called  on  Coplky  to  support  his  rule,  who  contended 
that  relief  might  be  given  indifferently  by  plea  in  abatement  or  on  motion.  In 
the  case  of  Brisco  v.  Earl  of  Egremont,  3  Maule  &  Selw.  88,  it  had  recently 
been  held,  that  the  only  question  was  whether  the  process  were  proper ;  if  it 
were  not  proper,  the  coart  would  relieve  equally  upon  plea  in  abatement  and 
apon  motion.  It  was  immaterial,  whether  it  were  a  bill  of  Middlesex,  or  an 
original  and  summons.  In  the  Countess  of  Huntingdon's  Case,  the  court  inters 
fered  upon  motion,  it  appearing  on  the  record  that  she  was  a  peeress,  and  they 
discharged  her.    So  where  \he  defendant  was  wateA  by  the  name  of  Charles 
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KDoHys,  Esq.,  the  court  lield,  that  if  on  the  record  he  had  lieeii  caBed  Lord 
Banburj,  the  defendant  niight  have  been  discharged.  It  is  the  contimud  utao» 
tice  to  relieve  on  motion  where  the  defendant  might  plead  in  abatemeoL  It  is 
next  obj^ted  that  tiie  defendant's  'affidavits  are  not  positively  sworn.  He  rrggt 
swears  to  iti£>rmation  and  belieC  which  makes  a/irimd  facU  caseyind  if  '- 
Tiot  correctly  sworn,  it  may  be  contradicted.  la  the  case  of  Damsm,  v.  Bmrndgt^ 
it  was  argued  that  this  court  could  not  hold  plea  against  members  of  Parliament 
by  bill ;  but  the  court  held  that  a  defendant  having  privilege  of  ParliameiH  mwf 
be  sued  by  bill  here.  In  the  case  of  a  misnomer^  the  defendant  may  either 
apply  to  this  court  by  motion^  to  discharge  him  or  he  may  plead  the  misQorocr 
in  abatement. 

BuRRouQH,  J.,  observed,  that  in  the  case  of  Bri$ct  v.  Ewrlaf  EgreamnU^  the 
case  of  Harris  v.  Lady  Najnerj(a)  was  not  mentioned,  in  which  all  the  court 
^agreed  that  they  would  not  discharge  the  defendant  on  motion. 

GiBBS,  G.  J.  This  case  widely  differs  from  many  of  those  in  which  the  court 
'grknis  relief  on  motion.  In  the  case  of  an  arrest  by  misnomer,  if  the  court  4id 
not  relieve,  the  defendant  might  be  under  some  difficulty  in  pleading  in  abate 
ment :  here,  unless  it  were  as  clear  as  the  sun  that  this  matter  could  successfully 
be  pleaded  in  abatement,  the  court  would  not  grant  relief  oo  motion. 

Cur.  ath,  twft. 

On  this  day,  Gibbs,  C.  J.,  delivered  the  opinion  of  the  court  This  was  ui 
application  to  set  aside  the  proceedings,  on  the  ground  that  the  defendant  was 
sued  by  bill,  whereas,  being  an  Irish  peof|  he  ought  to  have  been  sued  by  original. 
Without  saying  more,  we  are  of  opinion,  that  as  this  matter  may  be  |rieaded  in 
abatement,  it  must  be  so  pleaded.  The  rule  therefore  must  be  Discharged. 
(a)  The  reporter  hM  net  ben  iMe  to  find  this  cue. 


♦NIXON  V.  BURT.  [H«l 

REED !?.  BURT. 

[IMoote,41S,8.C.] 

Where  the  miyer  of  t  oorpontion  loininoiif  a  corporator  to  attend  t  eorpoffmtetaem'mf  fbr  the 
purpote  of  en  election,  m  olMdieeee  to  a  writ  of  mendantts  which  it  andenteod  to  l>e  ed* 
dressed  to  the  mayor  solely,  and  net  to  the  class  of  corporate  offioers  to  which  dttt  eorpontor 
belongs,  that  corporator,  if  arrested  while  in  attendance  on  that  eleotion,  wiU  not  lie  dto^ 
discharged  from  his  bail-bond  on  motioB. 

Gepeetall  J  if  there  t>o  grooad  to  enapect  coHusion. 

SmibU  that  a  non-resident  corporator  is  oet  of  the  reach  of  the  sommons  of  the  preaid.''iig  oor.) 
porate  officer,  to  attend  a  corporate  meeting,  for  the  purpose  of  an  election,  and  BP<ed  not  be 
sammoned.    i^tutre. 

A  MANDAMUS  issued  directed  to  the  "  mayor,  aldermen,  and  capital  'burgesses^ 
'or  counsellors"  of  the  borou^  of  Bridgewater,  reciting  that  by  letters  patent,' 
•df  4th  July,  ^  Eliz.,  her  majesty  incorporated  the  burgesses  and  inhabitants  of 
the  borough  of  Bridgewater,  by  the  name  of  the  mayor,  aldermen,  and  burgesses 
•of  the  borough  of  Bridgewater,  and  directed  thai  there  should  be  one  mayor  and 
Ttwo  aldermen,  on  whose  death  or  removal  the  rest  of  the  capital  burgesses,  or 
the  greater  number  of  them,  should  choose  one  or  two  other  of  the  capital  bur* 
jgesses  in  their  place ;  and  that  there  should  be  eighteen  of  the  best  and  most 
honest  of  the  burgesses  chosen  by  the  mayor,  recorder,  and  aldermen,  who 
should  be  called  the  capital  burgesses  and  council,  which  eighteen  should  be 
called  the  common  council  of  the  borough,  and  should  continue  in  office  so 
long  as  they  should  behave  themselves  well  therein ;  and  whenever  one  or  more 
of  them  should  die,  or  be  removed,  the  other  capital  burgesses,  or  the  greater 
part  of  them,  should  choose  another  or  others  of  the  burgesses  of  the  borough 
In  their  place,  and  that  he  or  they  so  chosen,  taking  a  corporal  oath  before  the 
mayor,  aldermen,  and  other  capital  burgesses,  or  the  greater  part>of  them,  should 
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theocdferth  be  oT  the  nuiliiber  of  the  eighteen  capital  burgesiesj  and  ihat  the 
mayor  and  common  council  might  makei  from  time  to  time,  of  the  inhabitant's 
of  the  borotigh,  firee  burgesses  of  the  same  borongh,  and  bind  them  by  oath  to 
^ggn^  t)bey  the  mayor  and  aldermen  in  all  lawful  commands.    That  by  another 

•I  ^charter  of  8th  December,  S5  Car.  12,  there  were  tn  be  twenty-four  capital 
Imrgesaes  to  be  chosen  by  the  mayor,  recordt^r,  an<l  aldermen.  That  by  the  usage 
and  custom  of  the  borough  every  person  entitled  to  be  admitted  and  sworn  into 
the  office  of  capital  burgess,  could  only  be  admitted  and  sworn  into  that  office 
by  and  before  the  mayor  and  capital  burgesses,  or  the  major  part  of  them ;  and 
mirmisniff  that  an  alderman  and  four  capital  burgesses  were  lately  deceased,  and 
that  no  dection  bad  since  been  had,  and  that  divers  persons  were  entitled  to  be 
«wom  into  the  txffice  of  free-burvesses,  but  that  the  mayor  and  capital  burgesses 
liad  neglected  to  hold  meetings  fur  admitting  them ;  and  that  although  the  mayor 
had  duly  issued  his  stfmmons  to  the  aldermen  and  common  council,  for  the  pur^ 
pose  of  electing  such  of  the  inhabitants  to  be  free  burgesses  as  the  mayor,  alder- 
men, and  capita]  bnrgeflses  should  deem  fit;  ''a  sufficient  number  of  capital 
Inirgestes  cou4d  not  attend,  in  pursuance  of  such  summons,  to  constitute  a  lega) 
•ssembly,  in  contempt  of  the  ling,  and  to  the  manifest  obstruction  of  public 
justice  within  the  bcfrough^  it  proceeded  thus:  "Therefore,  we  being  willing 
that  a  due  and  speedy  remedy  should  be  applied,  do  command(a)  'you  and  every 
of  you,'  that  immediately  after  the  receipt  of  this  writ,  you  do  meet  at  the  bur- 
geas-hall,  within  the  Guildhafl  of  the  same  borough ;  and  that  you  do  then  and 
tlieM  in  due  manner  elect,  nominate,  make,  and  swear,  and  cause  to  be  done 
every  act  necessary  to  be  done  by  you  and  every  of  you,  in  order  to  the  election 
and  nomination,  making  and  swearing  of  one  of  the  capital  burgesses  of  the 
said  borough  to  be  an  aldecman  of  the  said  borough,  in  room  of  the  deceased 
alderman,  and  to  admit  and  swear  into  the  office  of  free  burgess  every  person 
*6841  ^"^*^^^^  ^  ^^  admitted  into  thM  office  vrho  ''shall  tender  himself;  and  that 

•^  you  do  then  and  there  in  due  manner  elect,  make,  admit,  and  swear  such 
inhabitants  of  the  said  borough  as  you,  or  the  major  part  of  vou  shall  think  fit 
to  be  free  burgesses,  and  in  due  manner  elect,  nominate,  make,  and  swear,  and 
cause  to  be  done  every  thing  necesstary  tu  the  election,  nomination,  making,  and 
swearing,  of  Icmr  of  the  free  burgesses  of  the  said  borough  to  be  capital  bur- 
hesses  or  counsellors  of  the  borough,  in  room  of  the  deceased  capital  burgesses, 
or  that  you  signify  to  us  cause  to  the  contrary  thereof,"  dtc.  This  writ  being 
served  on  the  mayor,  upon  the  receipt  thereof,  he  issued,  amongst  others,  a  sum- 
mons signed  by  him,  and  directed  to  the  defendant,  as  follows: — "  Borough  of 
Bridgewater.  To  the  Rev.  C.  H.  Burt,  capital  burgess  and  common  councilman 
of  the  said  borough.  In  obedience  to  his  majesty's  writ  of  mandumus,  a  copy 
-whereof  is  hereunto  annexed,  you  are  hereby  summoned  to  appear,  and  give 
your  attendance,  at  the  council-house,  or  burgess-hall,  within  the  Guildhall  of 
the  said  borough,  on  Monday,  Qd  June  next,  by  1 1  o'clock  in  the  forenoon,  at  a 
court  of  convocation  of  the  mayor,  aldermen,  and  burgesses,  the  common  council 
of  the  said  borough,  to  be  then  holden  within  the  same  house:  and  also  to  treat 
and  confer  "on  the  grtod  government  of  the  same  tx>rough.^*  The  defendant  was 
served  with  this  summons,  and  with  a  tsopy  of  the  Writ  of  mandamm  thereto 
annexed,  in  London,  on  i28th  May,  by  the  same  attorney  who  defended  these 
mctions.  He  left  Londtm  on  :Mst  May,  and  on  2d  June,  before  the  corporate 
meeting,  he  was  arrested  at  Bridgewater  in  Htese  three  actions :  he  informed  the 
officer  of  the  cause  of  his  coming  to  Bridgewater,  and  showed  him  the  copy  of 
the  nutnffamujt;  but  the  officer  refused  to  discharge  him,  whereupon  he  gave  bail- 
«fiRS1  ^^'^^^*  ^®  afterwards,  on  the  same  day,  attended  the  corporate  meet- 
^^J   ing,  and  concurred  in  electing  an  alderman,  four  •free  burgesses,  and 

(a)  The  direction  of  the  writ  wm  not  particularly  inspected  during  any  part  of  the  proceeding 
lim  reported. 
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four  capiul  burgesses,  in  obedience  to  the  writ    On  tbe  same  daj  be  teturaed 
to  his  residence  in  London  with  all  diligence, 

Pett^  Serjt,  upon  an  affidavit  of  these  facts,  bad  with  difficulty^  and  not  until 
the  second  application,  obtained  rules  itut  to  set  aside  tbe  bail-bonds  given  in 
these  three  causes,  upon  entering  a  common  appearance. 

XrcnSy  Serjt.,  on  a  subseouent  day,  showed  cause.  He  observed,  that  no  decided 
case  bore  any  analogy  to  the  present.  It  was  incumbent  on  the  defendant  to 
bring  himself  within  the  reason  of  some  decision,  in  which  this  privilege,  (aa 
exception  to  the  ordinary  rules  of  practice,)  bad  been  ffmnted.  This  does  noi 
stand  on  the  same  ground  as  the  case  of  witnesses^  MeeldHS  v.  J^mik,  1  H.  Bl 
636,  in  which  the  privilege  was  held  to  extend  to  every  party  who  had  any  reh 
tion  to  a  suit  even  to  a  barrister,  who  was  not  bound  to  attend,  as  an  atlorner 
was,  is  the  largest  case  extant ;  yet  it  does  not  comprehend  this  case.  In  iSjpoMS 
V.  Stewart,  3  East,  89,  the  like  privilege  was  allowed  to  a  witness  attending  an 
arbitrator.  Soldiers  are  protected  under  the  express  provisions  of  the  mutiny 
act  Bail,  too,  aie  protected,  though  their  attendance  is  voluntary.  So,  justices 
of  the  peace,  attending  the  quarter  sessions ;  but  the  reason  is^  that  possibly 
there  may  not  be  justices  enough  to  make  a  session,  though  generally  there  aie 
more  than  two  present  So,  jurors  of  a  court-Ieet,  attending  their  duty  there, 
are  protected ;  but  all  these  instances  are  for  the  administration  of  justice,  to 
which  the  proceedings  of  a  corporation  bear  no  analogy.  The  mandamus  is  not 
directed  to  tbe  defendant,  but  to  the  mayor :  nothing  but  the  mayor's  summons 
is  directed  *to  the  defendant.  He  is  summoned  in  London  lo  attend  a  w^Mn 
meeting  at  Bridgewater.  Non  constat  that  there  would  noi  have  been  a  ^ 
meeting  without  him.(a) 

Pell,  Serjt,  in  support  of  the  rule,  agreed  that  all  cases  of  privilege  are  excep 
tions  from  the  common  rule,  that  tlie  general  law  of  the  land  enables  a  creditor 
to  arrest  his  debtor.  He  admitted  he  had  found  no  case  in  point  This  rule 
would  depend  on  the  weight  and  authority  which  the  mandamut  carries  with 
it  The  writ,  after  setting  forth  the  constitution  of  the  borough,  and  the  number 
of  mayor,  aldermen,  and  burgesses,  and  that  there  were  four  vacancies,  directs 
that  a  meeting  should  be  held  for  filling  up  tliose  vacancies  by  the  electorstof 
whom  the  defendant  was  one.  It  recites,  tiiat  a  corporate  meeting  could  not  on 
a  late  occasion  be  held,  because  of  the  non-attendance  of  the  corporatocs.  It  is 
true  the  mandamus  is  directed  to  the  mayor :  it  can  only  be  directed  lo  one  per- 
son, it  can  only  be  delivered  to  one.  It  is  a  writ  of  a  high  nature,  a  prerogative 
writ,  for  securing  the  performance  of  an  act,  for  want  of  which  justice  would  be 
obstructed,  or  the  king's  charter  neglected.  This,  therefore,  relating  to  the  king's 
charter,  relates  to  a  matter  of  a  public  nature.  Suppose,  owing  to  tbe  non- 
attendance  of  this  defendant,  a  corporate  meeting  could  not  have  been  held,  and 
the  mayor  had  returned  that  he  could  not  convene  a  sufficient  number  of  cor- 
porators ;  there  die  return  would  be  bad,  and  the  mayor  would  be  liable  to  vt 
attachment ;  as  he  is,  when,  on  an  equal  division  of  votes,  no  election  can  be 
had :  the jnayor  who  returns  that  no  election  can  be  had,  is  liable  lo  an  attach- 
ment This  brings  it  within  the  case  cited  by  Lord  Chief  Justice  Dk  Grey,  in 
3iUier  V.  Seare^  2  Bl.  1 142.  Speaking  of  *  witnesses  attending  before  rmigrj 
commissioners  of  bankrupt  "  Witnesses  would  be  in  a  strange  dilemma :  L 
if  they  do  not  appear  they  are  liable  to  be  committed  by  this  court  (of  chancery) 
for  their  contempt;  and  if  they  do,  they  are  liable  to  arrests."  This  class  or 
cases  is  extending  itself  every  day.  In  King's  Case,  1  Tidd  Pr.  5th  ed.  196,n., 
the  lord  chancellor  recently  relieved  a  witness  attending  commissioners  of  bank« 
rupt ;  persons  attending  to  prove  debts  before  commissioners  had  before  been 
liberated.  In  Cameron  v.  Lightfoot,  1  W.  BL  1190,  De  Gret,  C.  J.,  refers  to 
every  case  of  privilege  thai  was  then  extant;  and  although  among  them  there  is 
(o)  Co.  Dig.  fo.  88,  PrMUgt. 
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no  precise  authority  for  the  relief  now  prayed,  yet  the  law  is,  on  principle,  ex- 
tending every  day.  A  oredltor  going  to  prove  his  debt,  has  been  held  to  be 
protected.  Ez  parte  List,  2  BLose,  24.  On  what  principle  is  it,  that  a  barrister 
going  on  the  circuit  is  privileged  7  A  magistrate  soing  to  sessions  is  protected, 
not  because  it  is  shown  chat  a  sessions  cannot  possibly  be  held  without  him,  but 
bacaase  possibly  it  may  not  The  object  of  this  mandamus  is  to  enable  the 
mayor  to  execute  the  king's  charter.  Is  it  possible  that  there  can  be  a  more 
important  purpose  than  this,  on  the  failure  of  which,  the  existence  of  the  corpo- 
ration may  probably  be  discontinued,  if  this  mandamus  be  not  obeyed  t  The 
defendant  is  served  with  a  summons  from  the  mayor  to  attend,  issued  in  pursuance 
of  a  writ  fW>m  the  king.  The  corporator,  therefore,  obeys  the  king's  writ,  not 
nerely  ihe  mayor,  lliis  comes  within  the  excepting  principles,  though  not 
within  the  excepted  cases. 

LenSf  Serjt.,  replied  on  the  cases.    The  attendance  of  the  petitioning  creditor 

*6Sff\  ^  *  ^^  carrying  on  a  *suit  before  that  particular  tribunal,  and  Kin- 

•J  der  V.  fFUHams,  4  Term  Rep.  877,  shows,  that  though  the  lord  chancellor 

determined  that  he  could  discharge  a  defendant,  the  courts  of  law  have  refused 

to  pronounce  the  like  judgment  Cur,  add,  vuU, 

ChBBfi,  C.  J.,  now  delivered  the  judgment  of  the  court  In  these  three  actions 
the  defendant  seeks  to  be  discharged  from  his  bail-bond,  on  the  ground  that  he 
was  arrested  while  he  was  on  his  way  to  attend  an  election  of  an  alderman  and 
free  burgess  of  Bridgewater,  of  which  bprough  he  was  a  capital  burgess,  and  was 
iiummoned  to  attend  an  election  of  corporators  under  a  writ  of  ma^amus.  No 
similar  case  has  l>een  decided,  therefore  we  must  consider  this  case  on  principle. 
Supposing  that  no  mandam:us  had  issued,  it  is  quite  dear  that  the  defendant's 
attendance  on  an  election  of  corporators,  for  the  purpose  of  voting  at  that  elec- 
tion, would  not  have  protected  him  from  arrest.  Such  attendance  is  a  circum- 
stance of  daily  occurrence ;  but  no  instance  is  found  in  which  a  defendant  has 
been  discharged  oo  that  ground.  In  the  present  case,  the  mandamus  ia  not 
addressed  to  the  person  making  this  application,  but  to  the  mayor.  The  case 
would  be  very  different,  if  the  mandamus  had  been  addressed  to  the  defendant; 
and  our  reasons  for  this  judgment  do  not  apply  to  that  case.  It  ia  said  he  might 
have  become  liable  to  an  attachment  for  disobedience  to  the  writ,  occasioned  by 
this  arrest  Under  certam  circumstances,  possibly  he  might ;  but  unless  certain 
eircumstances  concurred,  he  was  safe.  We  do  not  think  that  a  possibility  of  hia 
being  attached  under  a  certain  coincidence  of  circumstances  is  a  ground  of  dim 
«ggg-.  charging  him.  In  the  case  Cameron  v.  ^Lighifooi,  1  W.  Bl.  1190,  Lord 
-J  Ondt  Justice  De  Gret  says, ''  that  the  privilege  is  not  considered  as  the 
privilege  of  the  person  attending  the  court,  but  of  the  court  which  he  attenda. 
And,  therefbre,  the  allowing  or  not  allowing  the  privilege,  is  discretionary ;  and 
it  hath  been  disallowed  in  collusive  actions."  dollusion  is  a  strong  ground  to 
disallow  the  relief.  Here  are  three  actions,  in  all  of  which  the  defendant  ia 
arrested.  He  need  not  have  been  summoned  by  the  mayor,  beeauae  he  was  out 
of  the  reach  of  his  summons.  It  is  a  singular  fact,  that  the  person  who  aerves 
him  with  the  summons  is  the  defendant's  own  attorney.  This  does  look  very 
much  like  a  contrivance  of  the  defendant  and  his  attorney,  that  he  should  be 
treated  witfi  a  pleasuraUe  journey  to  Bridgewater  free  of  the  consequences  of 
this  arrest 

The  rule  therefore  must  be  discharged  in  all  the  three  < 
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JOHNSON  r.  NORTHWOOD: 

Wliera  ia  in  action  for  aansltingp  bmtiag,  end  Hl-treatiiiSy  th«  dsfimdiiit,  a»  to  tke  BiwiiIUiig 
and  Ul-tratttiag,  }a«tifiedh  tnmuif  the  plawtiff  oot  of  hia  Ioqm,  bnt  the  issae  oo  tba  jutifioatiM 
waa  foend agaiaat  him:  the  ooail  bald  tbat  upon  tha  whole  juatifiaaiioo  a  ballatj  aapoaiad. 
admitted,  aad  the  eswuae  not  being  proredy  the  plaintiff  waa  entitled  lo  foil  coata,.withoat  a 

'  jndge'f  certUleate. 

Thb  pfeintiff  dedared  in  ti»ipMB,.thai  iM  defeadaoVwUl^  fiwoe  and)  am» 
asaaulted  and  beat,  braised^  wounded,  and  ill-tieated  Mm.  The  defendant  pleaded^. 
6nt,  n<ii  guilty.  Secondly,  as  to  the  assaulting  and  ill-treating  tbe  i^ainiiff,  that 
R.  Bass  before  and  at  the  time  when,  &c.  was  possessed,  of  a  dwelitng-houae  iiif 
tiie  *pafish  of  Saint  Mary-le-bone,  that  a  certain  boy^  to  the  defendant  iMon 
and  Bmm  unknown^  before  the  time  when,  &«.  was  nnlawfully  in  the  I- 
house  oC  Baas,  with  force  and  arms  unlawiiiliy  making  a  noise  and  disturbance, 
and  at  the  time  when,  &c  was  and  continued  therein  making  such  distuibanoe,, 
against  the  will  of  Bass,  and  during  all  that  time  disturbed  Bass  and  his  fitmily 
ki  the  quiet  and  peaceable  oecuparion  of  his  house,  and  thereupon  Bass^reqfiested 
the  boy  to  cease  from  making  the  noise  and  disturbancei  and  leave  the  house^; 
which  the  boy  refused  to  do;  whereupon  the  defendant,  as  the  servant  of  Bass,, 
and  by  his  command,  in  defence  of  the  posMssion  of  his  house,  just  before  the 
time  when,  d&c,  gendy  hid  his  hands  upon  the  boy  ta  remove  him  out  of  bis 
bouse,  when  the  plaintiff,  jnst  before  the  time  when,  d&c,  unlawfully  inteiposed 
lo  prevent  the  defendant  so  acting  as  the  servant  of  Bass  and  by  his  command,, 
from,  turning  the  boy  out  of  the  house,  and  unlawfidly  assisted*  the  boy  in  ieroain-> 
ing  therein,  making  soch  distarbance ;  whereupon  the  defendant,,  as  the  aervant 
nf  Baas,,  and  by  his  command,  al  the  time  when,  dto.,  gently  laid  hia  hands  upoBt 
the  plaintiff  in  order  to  prevent  him  from  unlawfully  interposing  to  prevent  the  boy 
from  being  removed  from  the  house  of  Bass,,  and  being  prevented  from  making 
and>  continuing  such  dislurbanee,  and  from  unlawfoUy  assisting  die  boy  in  remain* 
ingm  the  house  of  Bass,  making  and  cotitinuing  such  disturbance,  as  he  lawfully 
might ;  which  are  the  trespasses  in  the  introductory  part  of  that  plea  mentinnei; 
without  this,  that  he  the  defendant  was  guilty  of  the  supposed  aasault  and  tre»* 
passes,  or  any  of  them,  elsewhere  than  in  that  dwellii^-house.  Thirdly,  he 
pleaded,  as  to  the  same  trespasses  ia  the  introduction  to  Uie  second  plea  men- 
lioned,  that  before  and  at  the  time  when,  dtc,  Basa  was  possessed  of  the  dwell- 
ing-house in  the  second  plea  ^mentioned,  that  the  plaintiff,  just  before  r«i»Q| 
the  time  when,.  Ac.,,  was  unlawfoUy  in  the  house,  and  with  force  and.  arms  ^ 
aiakiag  a  disturbance  theaeinv  and  at  the  time  when,  dtc.,  contimied  in  the  house 
making  and  coiilinutng  such  disturbance  therein  against  the  will  of  Bess,  and 
during  that  time  greatly  annoyed  and  disturbed  Bass  and  his  family  in  the  quiet 
occupation  of  the  bouse ;  and  thereupon  Bass  requested  the  plaintiff  to  eeaae 
making  aneh  noiae  and  disturbance ;  and  to  go  out  of  the  house,  winch  the  plaits 
tiff  refused u>  do;  whereupon  the  defendant,  as  the  servant  of  Baaa,  and*  by  bis 
coramMid^  in  defence  of  the  possession  of  his  dwelling-house,  at  the  time  when, 
dc«.,  genliy  laid  his  hands  tj^on.  the  plaimiff  in  order  to  remove,  and  did  remova 
him  from  out  of  the  dwelling-house  of  Bass,  as  he  lawfully  might :  which  am 
the  same  trespasses  in  the  introduction  of  this'  plea  menlioned ;  without  this,  that 
he  the  defendant  was  guilty  of  the  supposed  assault  and  trespasses  elsewhere  than 
in  that  dwelling-house.  The  plaintiff,  in  his  replication,  joined  issue  on  the  first 
plea,  and  to  the  two  last  replied,  that  the  defendant  of  his  own  wrong  assaulted, 
beat,  and  ill-treated  the  plaintiff  in  manner  in  the  declaration  mentioned.  The 
defendant  joined  in  these  issues.  This  cause  was  tried  at  the  Middlesex  sittings 
ailer  Micha^mas  term,  1816,  before  Gieaa,  G.  J.,  wh^  a  verdict  was  found  for 
the  plaintiff,  with  Is.  damages ;  but  the  jury  found  no  qpecifks  sum  for  costs,  and 


«»t]  7  Tatotobt.  5Sl 

ihe  aafocicte-Mttftd.  tk^^erdlct  hit4Q9.  coals.  CifpUy^  Qvq/L/m  Bilaj^  lerm, 
.1817^  obtsined  a  nile  msi^  that  the  postern  mifhl  be  amended,  by  anbetitiilmg  fs. 
.«Mts  fi:>r  40s.  H*  cited  Pagev.Cmd,  8  Tern  Eep.  Wl;  iSbitik  v.  £i^€,  6 
T.  R.  562;  nd  ArenMVi  ▼.  AeiANMuiaall^  i.  ja 

4^Mn  ^Bcffy  Serjiy  ki  the  aame  term  ahowed  canae,  eootending  thai  on<  the 
)  frfea  itself  it  appeared  that  there  had  been  a  battery,  and  the  verdiot  had 
fiMind  that  the  defendant  was  not  jiietiAed.  in  it :  the  {^aintiff  was,  therefore,  enti- 
tled to  ftdi  eQsts»  although  the  judge  had  not  certified.  The  laying  of  hands  on 
the  pbintiffy  which  the  defimdant  adaiits,  ia  an  allegation  oi  %  batteryi  Every 
iateotionil  touching  of  aaoiher  is  a  baitery.(a)  '*  As  if  one  hold  another  by 
hi*  ann.''  In  tSmiiht.  Edgt^  the  pulling  about  the  plaintiff  was  held  to  be  a 
Jhattery.  In  Pagt  «.  Cretdt  the  assault  only  was  justified :  but  here  the  battery 
b  stated  on  the  lecnrd^  by  stating  the  laying  hands  on  the  plaintiff,  and  pushing 
.him  out  of  the  house.  The  muUUit  is  gone,  because  the  cause  which  the  defend- 
ant allegea  iegoae  by  the  verdict;  bii^  the  battery,  which  is  attempted  to  be 
justified,  remaine.  For  the  ill-treating,  which  the  defendant  acknowledges,  in- 
'cludes  all  the  othet  ttespasses^  and  amongst  them  the  beating.  And  where  it  is 
said  in  WUtmm  Y.JontSf  Hardr.  301,  that  every  laying  on  of  hands  is  not  a 
battery,  thai  depeada  da  the  intent  wherewith  the  person  is  touched.  It  appears 
on  the  record,  first,  thai  the  defendant  had  no  right  to  touch  the  plaintiff; 
secondly^  that  the  touching  was  intentional ;  thirdly,  that  the  defendant  applied 
such  a  degree  of  force  as  to  put  the  other  out  of  the  house. 

Vatigim^  Seijt,  and  Ckfpley^  contti,  urged  that  the  general  term.  **  ill-treat- 
ing," would  Boi  include  the  beating,  bruising,  and  wounding.  Neither  cf)uld  a 
forcible  and  eiceaaive  batteiy,  which  is  implied  under  the  term  *<  ilUreating,"  be 
MM|o-Y  juslifittd  by  a  plea  of  *maUH€r  maaus  imp98uii.{by  In  Ortffory  v.  HtU^ 
^^  J  8  Term  Rep.  29e,(«)  the  court  said,  **  that  though  a  plea  of  moimr 
manus  tiB|MSMl  would  justify  what  the  law  considers  as  an  assault,  such  as  might 
be  necessary  to  hate  put  the  party  out  of  the  house,  without  outrage  and  violence, 
yet  it  never  was  uonsidered  as  any  answer  U>  a  charge,  such  as  was  contained  in 
that  declaration,  of  healing,  wounding,  and  knocking  the  party  down."  Although 
the  plaintiff  chooaes  in  his  replication  informally  to  repent  those  charves  of  his 
declaration^  which  were  not  selected  by  the  defendant  to  be  justified,  he  cannot 
thereby  wresit  the  defendant's  itmikter  into  a  confesaion  of  the  battery.  Ndther 
can  any  acgBment  be  laieed  on  the  declaration  and  plea  of  not  guilty ;  for,  on  a 
charge  of  aasaulliag^  healaag,  and  wounding,  if  any  part  of  the  charge  be  true, 
the  plaittliff  is  entitled  fen  a  verdict,  and,  therefore,  a.  verdict  for  the  plaintiff  on 
that  issoa  doaa  nol  naacasarilj  evince  that  the  defendant  has  been  guilty  of  alt 
those  ads.  It  does  not  necessarify  iaipect  moie,  than  that  the  defendant  has  been 
guilty  of  aa  assaiik ;  for  if  it  did,  w^certificate  oi^  the  judge  could  ever  be  requisite. 
The  plaintiff's  couBael  has>arg«ed,  aa  if  the  defendant  professed  to  justify  fh6 
trespassea  in  the  dedaiation ;  whatcao  he  only  professes  to  justify  the  trespasses 
BMBlioaed  ia  thainltoduetory  part  of  his  plea^  which  are  by  no  means  co-exten^ 
aise  with^the  dedamtioa.  1%6  woid  iU-tieating  does  not  comprehend'  a  battery. 
Nicxt,  aalo  the  repluxUioa:  in-  the  inducement  ta  the  traverse  in  the  replication 
the  word  **  beaA'*  ia  introduced;  but  the  induceaaent  is  immaterial,  and  cannot 
he(d)  traycffsed..  Bmrier  v.  ElUs,  Ca  Ekit..d03,  to  a  declaration  for  assaulting, 
*6941  ^'^^^^'^S*  woonding,  ian|msoning,  and.  ill-treating  the  defendant,  as  to  aU 

.  J  the  tiaapasses,  except  the  assault  and  imprisonment,  pleaded  not  guilty ; 
and  as  to  the  assault  and  imprisonment  he  justified,  that  by  virtue  of  process  he 
gently  laid  hands  aa  the  party  to  arrest  him.  But  thia  mMiir  does  not  include 
Sie  beating  and  wounding,  but  expressly  excludes  them.  So,  in  a  case  in 
Brownlow,  Red.  483.    In  Carr  v.  Donne,  2  Vem.  102,  the  declaration  states  an 

(a)  Co.  Dig.  Battery,  A. 

(b)  Co.  Dig.  Pliodir,  8  H.  16,  p.  77S,  a4  ealemn,  eite«  2  Ro.  548,  Lutw.  1496,  1488. 
{t)  [And  layer  139,  then  cited.]  (d)  4  Co.  Rep.  63 ;  1  Wma.  Saond.  38,  n. 
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assault,  batteiy,  wounding,  and  imprisonment  The  defendant  pleads,  as  to  the 
force  and  anna,  and  Uie  wounding,  not  guilty ;  as  to  the  residue  of  the  trea- 
passes,  a  justification  under  a  eapioi  ad  saiisfaeiaukm^  and  that  he  mMAr 
nanus  imposuU  to  arrest;  yet  judgment  passed  for  the  phMntftT,  because  the 
defendant  had  not  pleaded  to  the  battery*  Whence  it  appens,  that  even  though 
he  professed  to  plead  to  the  battery,  yet  as  he  onty  slated  that  he  meOUir  wutma 
impasuii  to  arrest  the  party,  that  does  not  import  or  co? er  a  battery.  There  cmi 
be  no  battery  without  a  touching.  For  where  the  defendant  drew  a  sword,  and 
waYcd  it  in  a  menacing  manner,  but  did  not  toudi  the  plaintiff,  the  verdict  waa 
properly  found,  guilty  of  the  assault,  but  not  guilty  of  the  hsiiery ;(«)  but  the 
least  touching  in  anger  is  a  battery.(6)  In  the  cases  of  P^ffe  v.  Oreed^  and 
JEdffe  V.  Smiik,  issues  were  found  by  the  jury ;  but  no  argument  was  raised  od 
what  was  found  by  the  jury,  but  on  that  which  was  admitted  by  the  record 
These  pleas  would  not  have  been  bad  on  demurrer.  If  one  enter  my  house, 
and  I  raise  my  hand  to  put  him  out,  it  does  not  necessarily  follow,  that  it  shall 
be  done  with  the  smalleat  possible  exertion  of  which  the  human  frame  is  r»AQr 
^capable.  In  Smiik  v.  Edgt,  the  justification  goes  to  the  seising  and  *- 
dragging  with  great  force.  (Jar.  aeh.  mdi. 

On  this  day  Dallas,  J.,  in  the  absence  of  the  chief  justice,  delivered  the 
judgment  of  the  court.  This  was  an  action  of  trespass  for  assaulting,  beating, 
tmiising,  and  ill-treating  the  plaintilF.  The  defendant  first  pleaded  Uie  general 
issue,  on  which  the  jury  find  less  than  40«.  damages.  The  defendant  also  pleads 
two  special  pleas,  in  each  of  which  he  drops  the  words  heating,  bruising,  and 
wounding,  and  justifies  the  ill-treating;  the  substance  is,  that  a  boy  was  making 
a  noise  in  the  defendant's  master's  dwelling-house:  the  plaintiff  was  assisting  the 
boy,  and  the  defendant  turned  him  out,  which  are  the  aame  trespasses  in  the 
introductory  part  of  the  plea  mentioned.  Both  these  pleas  are  found  against  the 
defendant,  and  the  question  is,  whether  this  b  a  justification  of  the  battery.  Iv 
the  pleas,  to  which  1  have  looked,  (and  it  is  to  the  introductory  part  of  a  plea 
that  we  must  look  for  the  meaning,  if  the  body  of  the  plea  be  at  all  doubtful,)  it 
will  be  seen  that  these  pleas  purport  to  justify  the  iU-lreating,  as  well  as  the 
aasaulting  the  plaintiff.  In  the  case  of  Page  v.  Ocu/  we  have  sought  for  the 
record  of  the  f^,  hot  it  is  not  to  be  found;  that  case,  therefore,  most  be  taken 
firom  the  printed  report,  and  it  there  appears  to  be  a  plea  which  went  to  the 
assault  only,  so  that  it  becomes  the  common  case  of  a  battery  noi  justified,  la  ■ 
Smith  V.  Edge,  the  plea  which  was  pleaded  to  the  assaulting,  seizing,  and  grasp- 
ing the  plaintiff,  and  dragging,  pulling,  and  hauling  him  about,  being  found 
against  the  defendant,  a  question  arose,  whether  the  battery  was  justified.  The 
argument  was,  that  the  battery  was  not  justified,  because  every  gentle  laying  on 


of  hands  is  not  a  battery;  but  the  court  decided,  that  *the  hying  hold  of 


[•eoft 


the  plaintiff,  and  turning  him  out  neck  and  heels,  was  a  battery,  and  that 
the  plea  justified  the  battery,  as  well  as  the  aasault :  they  decid^  that  the  battery 
atood  admitted,  and  the  plaintiff  had  his  full  costs.  The  only  diffhrence  between 
this  case  and  that  is,  that  in  8mkk  v.  Edge  nothing  is  said  about  the  ill-treating, 
but  the  plea  speaks  about  the  battery:  here  nothing  ia  said  of  the  battery,  hot 
the  plea  speaks  of  the  ill-treating.  The  case  of  Page  v.  Cfreed  does  not  apply: 
and  we  are  of  opinion,  that  the  plaintiff  ought  to  have  his  costs,  there  being  a 
justification  of  the  battery,  wfhUsh  is  not  found  by  the  veidict. 

Rule  absohite. 

iA  lV«it.S56,  Jmm.  (»)6Mod.l48,CUtv.3WMr. 
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MATTH£W  and  Wife,  Cooqmii. 

Fine  permitted  to  be  tckaowledged  Id  Scotland  before  penons  who  were  not  writen  to  the 
•iffnet,  no  writen  to  the  ngnet  residing  within  100  milei,  end  the  parties  being,  in  fitct,  nn- 
•hie  to  tnTol. 

CoPLET,  Seijt,  mored  tint  the  aeknowledgment  of  t  fine  might  be  taken  in 
Scotland,  before  Thomas  Moir  and  Roderick  Gray,  not  being  writers  to  the 
signet,  on  an  affidavit,  that  the  Conusor,  Alexander  Matthew,  and  Isabel  bis 
wife,  lived  atCniden,  in  tiie  county  of  Aberdeen,  100  miles  from  Edinburgh; 
where  alone  writers  to  the  signet  reside,  and  were,  the  one  70,  and  the  other  (S7 
years  of  age,  and  onable  to  travel  to  Edinburgh  without  great  danger  of  their  livf»8» 

Fiai. 


_y..   •CHEESMAN,  Demandant;  SYKES,  Tenant;   DENN  and 
^^J  ELEANOR  his  Wife,  VouGben. 

ReeoTery  emended  by  itriking  ont  a  minoiPTonchee. 

HsTwooOy  Serjt,  moved  to  amend  a  recovery  by  striking  out  the  worda 
**  Eleanor  his  wife/'  on  the  ground  that  Eleanor,  the  wife,  was  a  minor  at  the 
time  of  taking  her  consent  under  a  writ  o[  dedttmu  poUMtaUm,  of  which  feet  the 
commissioners  were  not  then  conusant  .    Fiat. 


BRODIB,  Plaintlflr;  STEVENS,  Deforciant 

Flae  permitted  to  peas  with  an  eiaaore  in  the  acknowkdnent.  apon  aAdavit  that  the  woida 

were  written  thereon  before  it  was  acknowledged. 

Lems,  Seijt.,  moved  that  certain  leooveriea  and  fines  might  |nwb  as  of  thia 
term,  notwithalanding  that  the  aoknowledgmeat,  which  was  taken  in  Ireland, 
had  no  eraanre  in  it,  npon  producing  an  affidavit  to  exphun  thai  cireumstance, 
by  swearing  that  when  the  acknowledgment  waa  taken  the  aane  words  were 
written  on  the  ensure  which  now  ateod  thereon.  Fka.    > 


NOBLE,  Demandant 

Becovery  not  peimitled  to  be  ancnded  on  nnqnaliaed  aaUavit  thai  the  possewlon  had  gone  with 

the  title  for  a  period  long  before  the  knowledge  of  the  deponoDt,  not  stating  the  groonds  of  Ui 

Best,  Seijt,  moved  to  amend  a  recovery  by  adding  more  land,  after  87  yeara, 
on  the  affidavit  of  the  steward  of  the  estate,  stating  generally,  that  the  possession 
had  during  all  that  time  gone  along  with,  and  pursuant  to  the  title. 
^^gg.  *GiBBs,  C.  J.  Only  see  how  dangerous  a  practice  thia  is  I  Although 
•I  we  have  in  many  cases  been  obliged  to  confonn  to  the  pieeedents  estab* 
lished  by  our  predecessors,  yet  the  extreme  generality  of  thia  affidavit  is  auch, 
an  swearing  to  facts  lying  long  beyond  the  time  of  the  deponent's  own  life,  that 
we  cannot  consent  to  this  amendment,  without  an  affidavit  stating  more  partieih 
larly  the  extent  of  his  knowledge,  and  the  ground  of  hia  belie£ 

Rule  refused. 
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HOPPER  md  Wife  v.  REEVR 

[T  ttoone,^  4DT,  9,  C] 

It  if  a  direct  tretpait  to  injare  the  penon  of  another  by  driving  a  carriige  agamlf  tto-< 
wherein  such  person  is  sittiog,  although  the  last  meutioned  cairiage  be  oot  the  property  nor 
in  the  possession  of  the  person  injureo. 

Th«  ptaintiir declared  that  the  defeocfont,  fvith  (brce  and  ariDB,  at  Portsmouth, 
ifrove  a  certain  gig  agaiosta  cerlaiu  carriagje  in  which  the  plaintiff*!  wife  was 
(ben  ridings  and  oKerturned  it,  and  greatly  hurt  the  plaintiff's  wile.  After  verdict 
for  the  plaintiff  taken  at  the  Winchester  Lemi  assizes,  18 17,  before  Abbott,  J^ 
PeB,  Serjt.,  in  Easter  term,  1817,  moved  in  arrest  of  judgment,  upon  the  ground 
that  this  ought  not  to  have  been  an  action  of  trespass,  but  an  action  on  the  case, 
for  that  the  declaration  did  not  state  that  the  carriage  in  which  the  plaintiff's 
wife  was  riding,  was  the  carriage  of  the  plaintiff,  nor  averred  any  injury  to  the 
carriage,  but  w«8  toleif  brougl^  for  an^  injury  t9  the  wife.  Though  that  in|urf 
received  by  the  plaintifPa  wiisF  arosB  out  of  an  acr  of  the  defendant,  yet  it  was  in 
consequence  of  the  defendant  having  run  agaiust  the  carriage  of  some  other 
person,  for  such  it  must  De  intended  to  be,  not  being  stated  to  be  the  carriage 
^  the  phiiiiltff,  mt4  n»  aet  could  be  more  cooseffuentia]  in  its  nature,  than  this 
injury  to  the  ^ptamliffV  wife.  The  caseof  8bo«  ▼.  J^epkerd^  2  W.  Bl.  8^;  r-^.xMCk 
8L  C  S  Wile,  4tMI,  went  beyend  the  hiw,  but  not  ao  fer  as  this.  The  oooit  t  ^^ 
granted  a  rule  iitirt. 

Lens,  Serjt,  in  this  term  showed  cause.  After  verdict,  it  must  be  intended  that 
the  carriage  was  proved  at  the  trial  to  5e  the  plaintiff's  carriage,  if  that  be  neces- 
sary to  the  mauiteoftuce  of  the  acttoa  of  traepass.  If  this  catriage  was  in  the 
possession  of  the  wife,  it  was  for  the  time  in  the  possession  of  the  husband,  and 
though  it  night  have  been  gvonml  of  special  deimtrrer,  it  vb  not  a  gimnad  cf 
general  demurrer.  If  it  were  stated  that  she  was  sitting  in  the  chaise  of  a  stranger, 
it  would  have  appwed  aft  the  evidence  that  ii  ocMiki  not  have  beoa.  in  tlie  pos- 
seaaion  of  the  pfemliff,  and  the  objeotienv  if  anf  objection,  it  be,  laouy  have 
arisen.  But  thae  hcing  in  amai  of  juiignaest,.  ia  muat  be  taken  prnMi  facA 
that  the  aet  waa^  as  aveored,  doBe-  with  foiee  and'  violencck  If  the  plainliff  had 
declared  in  case,  it  would  have  been  neoeaaary  to  show  that  the  chaise  was  ib 
the  possession  of  a  third  person,  not  in  the  possession  of  the  plaintiff,  in  which 
last  circumstances  trespass  only,  and  not  case  would  be  proper. 

Pell,  in  support  of  his  rule.  The  objectioa.  is,,  that  the  grievance  complained 
of  warrants  case  but  not  trespass,  for  the  hurt  to  the  woman  was  consequential 
on  an  act  of  luiri  to>  aoelber  peBVMi/»  carriaga  FiUs  v.  Gaime  ami  Fortdgkt^ 
8tr.  035,  %  Ld.  Raym.  \HH.  The  plaintiff^  might  have  dieclared  on  his  pos- 
session of  this  carriage,  and  in  that  case  he  might  have  declared  in  trespass. 
JUynokh  v.  Clarke,  1  Ld.  Raym.  558.  The  driving  against  the  carriage  was, 
so  far  aa  appears  on  this  record^  no  trespaas  to  the  plaintiS  *The  distinc*^  r*700 
tion  is,  that  where  the  injury  is  immediate,  the  remedy  is  trespaas,  where  ^ 
it  is  consequential,  there  the  proper  remedy  is  case.  It  appears  that  this  plaintiff 
had  no  interest  in  the  carriage,  and  the  daoaage  was  therefore  consequential. 
Leame  v.  A^oy,  ;l  Eaac^  59a 

GiBBs,  C.  J.  I  do  not  think  I  could  point  out  any  defect  in  the  legal  argu*^ 
nent  of  either  of  the  ooanael,  but  the  fecu  sre  not  brought  within  the  law  stated 
by  the  defendant's  counsel ;  for  I  ata  of  opinion  that  he  wha  throws  over  a  chair 
or  «  carriage  in  which  another  person  is  sitting,  commits  a  direct  trespass  against 
the  person  of  him  who  is  sitting  in  that  carriage  or  chair,  and  that  the  action  of 
trespass  may  be  well  maintained  for  it.  Rule  discharged. 
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Where  a  repleTin  eenee  being  rafeired  after  issue  Joined  and  before  ftrj  vrorup  Ibe  arbitrate 
fband  one  iasne  (br  the  dereodant,  and  awarded  the  payment  of  rent  dne  to  hini,  bat  ordbred 
•0  veedietov  j«dg|MB»lo>  be  oatered ;  ll«M^  Hha*  the  defendant  waa  not  entitled' on  notiov 
9>  eiMat  np^jadgpMint  in  thAaclioay  foa  the  rant  and  coeu  of  the  aotion  teaed-  far  him. 

Iir  reptevin,  iMtr  hmte»  being'  joined^  and  notice  of  triel  giten  fer  the  lisf 
[^mnner  asBizea,  the  eaine  was  referred;  under  a  jndge^s  order,  (with  liberty  to 
either  party  to  make  it  a  rule  of  court,)  to  an  arbitrator,  who  bad  power  to  awanf, 
determine,  and  direct  respecting  the  several'  issues  joined  in  the  cause*  and  the 
eosta  thereof,  in  Kke  manner,  as  if  the  cause  had  been  tried';  and*  the  costs  of 
the  reference  and  award  were  to  be  in  the  discretion  of  the  arbitrator,  who  made 
*7011  ^  "^>^>^«  ibding  three  issoee  for  the  platntiff,  ^nd  one  for  the  defend* 
'  ant,  and  that  jS.  \6i.  rent  was  due  to  hinr.  The  arbitrator  had  not 
dteeeted  any  verdict  or  judgment  entered;  and  the  costs  of  the  cause  were  taxed' 
atr  19/.  on  the  rule  of  court,  which  had'  been-  obtained,  recording  the  submission. 

Zens,.  Oerjl,  had  on  a  former  day  obtained  a  rule  first,  that  the  defendant  in 
replevin  might  be  at  liberty  to  sign  and*  enter  up  final  judgment  against  the 
plbintiff  for  1911  16*.,  and  also  fov  I9f.  costs  pursuant  to  this  award,  and  to  the 
pioihenotary^s  aiheaiitr* 

Onslow,  Serjt,  now  showed  cause.  The  oast  was  referred  before-  trial  or 
Terdict,  and  the  arbitrator  has  not  directed  any  verdict  to  be  entered. 

Per  Cwrimn*    It  cannot  by  any  possibiliifi  he  dene. 

Rule  diaobail^ed  with,  eoetaft 


WEBB  and  Another  e«  ASPINAIX. 

[1  Moore,  4S8,  8.  C] 

A  cognovit  given  after  proceat  aned  out,  and  before  declaration,  b  good. 
The  rule  requiring  the  pretence  of  an  attorney  for  the  defendant  upon  the  giving  of  a  warrant 
of  attorney  by  a  defendant  in  cnatody,  eztenida  to  cognonta. 

Best,  Serjt,  had  on  a  former  day  obtained  a  rule  nisi  to  set  aside  a  judgment, 
and  a  cognovit,  (for  the  debt  and  costs  of  the  arrest,)  on  which  it  had  been  en- 
tered up,  on  two  grounds ;  first,  that  the  cognovit  being  given  immediately  after  the 
anest,  and  before  declaration,  was  void ;  for,  at  the  time  when  the  defendant  ac- 
knowledged the  plaintiff's  cause  of  action,  the  plaintiff  had  not  stated  on  record 
any  cause  of  action;  secondlyi^lhei  tb»dnfendaal:had  given  this  cognovit  while 
he  was  in  the  custody  of  the  officer,  and  that  no  attorney  for  the  defendant  was 
•7fK21  Pi"®^"^  ^^^^  ^^  signed  the  instrument ;  for  that  the  rule  of  court(ii)  *re- 
J  quiring  an  attorney  for  the  defendant  to  be  present,  when  he,  being  in 
custody,  executes  a  warrant  of  attorney  to  confess  judgment,  by  equity  of  con- 
struction also  extends  to  the  case  of  a  cognovit  given  by  a  prboner,  although  the 
rule  makes  no  express  mention  of  cognovits. 

Vanghan,  Seijt,  on  this  day  showed  cause,  upon  affidavits  that  when  the 
defendant  signed  the  cognovit,  he  came  to  the  plaintiff's  house,  unattended  by 
any  officer,  and  that  he  did  not  state,  nor  did  the  plaintiff  know,  that  he  was  in 
custody  in  this  or  any  other  action.  VatigTum  contended,  that  in  point  of  law 
the  defendant  certainly  was  not  then  in  custody ;  for  the  sheriff,  in  permitting 
him  to  come  alone  to  the  plaintiff,  had  been  guilty  of  permitting  an  escape;  and 
therefore,  the  case  was  not  within  the  rule. 

GiBBS,  C.  J.  I  very  well  know,  that  an  opinion  has  prevailed  that  a  cognovit 
cannot  be  taken  until  after  declaration :  but  I  learn  from  the  officers  of  this 
oourty  that  it  has  been  the  consUnt  practice  to  take  cq^nootli  before  declaration  \ 

/«\Yvs*  •^   •    •   •- "—  e,  laee 
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and  that  jadgments  have  been  entered  upon  Ihese  eogiumUs;  and,  therefoDe^'' 
thoagh  I  know  that  a  contrary  opinion  has  been  cherished  by  certain  persons,  I 
am  of  opinion  that  the  judgment  is  regular.  The  next  question  is,  whether  the 
cognovit  is  void,  within  the  rule  which  raquires  that  every  warrant  of  attorney  ia 
to  be  executed  in  the  presence  of  an  attorney  for  the  defendant,  if  he  be  in  cu8> 
tody,  and  that  for  default  of  this  observance  it  shall  be  void.  Here  it  is  sworn 
by  the  defendant,  that  he  was  arrested,  and  went  to  the  plaintiff,  and  WM,  the 
plaintiff's  attorney,  to  whom  be  gave  a  eognmfU  for  a  sua,  which  included  15L 
debt,  and  the  costs  of  the  writ.  The  plaintiff  answers  this,  by  saying,  that  when 
*the  defendant  came  to  the  plaintiff,  he,  the  defendant,  wa»  alone,  and  did  rmytM 
not  state  to  the  plaintiff,  that  he  was  in  custody  in  this,  or  any  other  cause;  ^ 
and  that  he,  the  plaintiff,  did  not  know  or  believe  that  the  defendant  was  in  cua- 
tody  in  this  or  any  other  cause.  It  is  very  remarkable  how  the  plaintiff,  Webb, 
swears  this:  he  does  not  state  how,  or  under  what  circumstances,  the  application 
was  made  to  the  defendant  for  this  cognovit;  but  this  I  know,  he  had  sued  out 
bailable  process  against  the  defendant,  and  had  directed  his  attorney  .to  arrest 
him,  and  had  made  him  give  a  security  for  the  costs  of  the  arrest*  Did  be  thea 
believe  that  the  defendant  had  not  been  arrested  when  he  received  the  costs  of 
arrest  Whatever  his  idea  of  the  meaning  of  the  word  knowledge  may  be^  I 
think  he  could  not  but  be  assured  how  the  fiicts  were.  This,  therefore,  we 
think,  comes  within  the  rule  that  a  cognovit,  given  by  a  defendant  in  custody, 
must  be  executed  in  presence  of  his  attorney;  and  that  it  therefore  is  void,  and 
the  rule  for  setting  aside  thb  judgment  with  costs  must  be  made(a) 

Absolute. 

(tf)  ARNOLD  V.  UOWE. 
B«r,  Se^t,  tlMwad  mom  ■guatt  a  role  which  h^i  beeaobtftiaed  by  r«iiffta«,  SeijL,  for 
Mtting  aside  a  cognooii,  on  the  gronnd  that  it  was  given  by  a  defendant  in  coatody,  and  that  no 
attorney  for  the  defendant  waa  preaent  at  the  aiecotion.  la  aopport  of  the  role  wai  cited  the 
caae  of  Pwl  v.  CImmt,  aotft,  ii.  960,  aa  deciding  that  a  cognovit  cornea  within  the  Mme  role  of 
conrt,  which  reqoirea  that  oa  the  execution  of  a  warrant  of  attoraey  I7  the  defendant  in  costody, 
aa  attorney  moit  be  present.    The  conrt  made  the  Eole  abaolotP. 
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ACTION. 

WBSRt  a  tnrnpike  act  directed  that  if  any 
peraoD  had  cauie  of  action  against  the  tnia- 
tees,  he  ahoaid  ave  the  traaaurer,  held,  that 
the  action  against  the  treasurer  was  sub- 
stitnted  only  for  such  action  as  might  be 
maintained  against  the  whole  bodv  of  trus- 
tees, and  that  an  aotion  woola  not  lie 
minat  htm  for  the  act  of  fite  trustees, 
though  they  formed  a  fuornm,  Everett  t. 
Cooek.  Pagel 

ACTION  ON  TH£  CASE. 
And  om  Pilot  Act,  1.    Variajicb,  1. 

I.  An  action  upon  the  case  in  the  nature  of 
waste  cannot  be  supported  aninst  the  as- 
signee of  a  lease,  in  which  the  lessee  had 
coTenanted,  fiom  time  to  time,  and  at  all 
times  during  the  term,  when  need  should 
rei)uire,  sufficiently  to  repair  the  premises, 
with  all  neceasary  reparations,  and  to  yield 
up  the  same  so  well  repaired  at  the  end  of 
the  term,  in  aa  good  condition  as  the  same 
should  be  in  when  finished  under  the  direc- 
tion of  J.  M.,  upon  a  breach  that  the  de- 
fendant auffered  the  premises  to  become 
and  be  in  decay  and  ruinous  during  a  large 
part  of  the  term,  and  after  the  term  wrong- 
rally  yielded  them  up  in  much  worse  order 
and  condition  than  when  the  same  were 
finished  under  the  direction  of  J.  M.       392 

8.  SemhU,  that  case  will  not  lie  againt  a  les- 
see for  yeara  for  permissiTe  waste.  Joneo 
▼.  HUL  392 

3.  The  defendant  waa  owner  and  occupier  of 
a  wood  adjoining  a  wood  of  B.,  diyided 
therefrom  by  a  low  bank  and  a  shallow 
ditch,  not  beuig  a  auffident  fence  to  prevent 
dogs  from  passing  from  B/s  woods  into 
the  defendant's  wood.  There  were  public 
foot-paths  through  the  defendant's  wood 
not  fenced  off  therefrom.  The  defendant, 
to  presenre  harea  in  his  wood,  and  to  pre- 
vent them  from  being  killed  therein  by 
do^a  and  fozea  that  came  thereinto  in  pnr- 
auit  of  harea,  kept  iron  spikes  screwed  and 
festened  into  several  trees  in  hia  wood,  each 
spike  having  two  sharp  ends,  and  so  placed 
that  each  end  should  point  along  the  course 
of  a  hare-path,  and  purposely  placed  at 
auch  a  heignt  from  the  ground  as  to  allow 
a  hare  to  paaa  under  them  without  iigury, 


but  to  wound  and  kill  a  doc,  that  might 
happen  to  ran  against  one  of  toe  sharp  enda 
thereof,  the  spilTes  being,  from  their  nature 
and  positions,  adapted  to  effect  the  purpoea 
for  which  the  defendam  festened  them 
there :  none  of  them  was  less  distant  than 
50  yards  from  any  foot-path,  and  some  were 
from  150  to  160  yards  distant  therefrom. 
The  defendant  kept  ixiticea  painted  on 
boards  placed  at  the  outside  of  some  parte 
of  the  wood,  that  steel-traps,  spring-guns, 
and  dog-spikes  were  set  in  that  wood  for 
vermin.  The  plaintiff,  with  B.*s  permis- 
sion, was  sporting  in  B.'s  wood  with  a 
valuable  pointer;  a  hare  rose  in  his  wood, 
snd  was  pursued  bv  the  dog  thereout,  over 
the  bank  and  ditch,  into  the  defendam'a 
wood,  and  in  the  pursuit  there  ran  against 
one  of  the  sharp  spikes  and  was  killed.  The 
plaintiff  endeavoured  aa  much  aa  in  him  lay 
to  prevent  his  dog  firom  pursuing  the  hare 
into  the  defendant''s  wood,  but  was  unable 
so  to  do.  The  plaintiff  having  brought  an 
action  upon  the  case  against  the  defendam 
to  recover  a  compensation  for  the  loas  of  his 
dog,  the  court  were  e<)ually  divided  in 
opmion  whether  the  action  waa  maintain- 
able; GiBBS,  C.  J.,  and  Dallas,  J.,  hold 
ing  that  it  was  not,  and  Pake,  and 
BuBX0t7OH,  Js.,  holding  that  the  plaintiff 
was  entitled  to  recover.    Deane  v.  Claytotu 

Page  469 

ACTION,  LIMITATION  OF. 
See  Statitts  of  LuiiTATioirs. 

ADMINISTRATOR. 
Set  ExBctrroB. 

AFFIDAVIT  TO  HOLD  TO  BAIL. 
Andeee  Bail.  IV.  3. 

1.  An  affidavit  to  hold  to  bail  the  acceptor  « 
a  bill  of  exchange,  not  showing  that  the  oil. 
is  become  payable,  and  that  it  continues 
unpaid,  is  bad.  171 

2.  Whether  an  affidavit  to  hold  to  bail  on  a 
bill  of  exchange  need  show  the  plaintiff's 
relation  to  the  bill,  qiutre.  Madku  v.  Fra- 
§er.  ib. 

3.  Supplemental  affidavit  not  permitted.    174 

4.  Affidavit  that  the  defendant  is  justly  m- 
debted  in  a  sum  for  principal  and  interest 

^due  on  a  bond  made  by  the  defendant  to 
'B.,  in  a  greater  penal  sum,  ia  good,  thouga 
SaJI  657 


558 
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it  do  not  state  the  oonditkm  of  the  bond  to  t  ANNUITY. 

^.f?':^.^^P*y'"*!J^*'/j°?'^7!__  .^Vl^li  I.  If  « power  to  redeem  en  ammity  upon  eu 

months*  notice,  terminating  on  one  of  the 
d^ys  -of  payment,  be   memorialized  as  a 


5.  If  the  assignee  of  a  bond  takes  on  himself 
to  disaffinn,  by  his  affidavit,  a  tender  in 
bank  notes  to  nis  assignor,  the  coirt  ^sill 
not  reject  his  affidavit.    B^land  t.  llTdig. 

6.  An  affidavit  to  hold  to  bail,  denying  a»ten* 
der  in  bank  notes,  is  sufficient,  thoiigh  it. 
do  not  say,  no  tender  has  been  made  to  the 
parties,  vtt.,' where  ft  bankrupKlcy  has  Vk- 
tervened,  to  (he  bankrupt  and  his  assignees. 

406 

7.  A  discretion  exists  in  this  coort  to  teoeive 
supplemental  affidavits  to  hold  to  bail.  By 
GiBBs,  C.  J.  ib. 

8.  But  it  ought  to  be  very  sparingly  exercised. 

ib. 

9.  The  Court  of  King*s  Beaeh  oxereiBeB  no 
such  discretion.    By  Park,  J.  ib. 

10.  An  affidavit  to  hold  to  bail  stated,  that 
the  action  was  brought  by  the  assignees  of 
T.  F.,  a  bankrupt,  to  recover  369r  by  vir- 
tue of  a  bond  entered  into  by  the  defendant, 
as  surety  for  T.  F.  in  5000Z.,  conditioned 
for  performance  of  an  award  touching  mat- 
ters between  T.  F.  and  M. ;  that  an  award 
was  made  pursuant  to  the  condition,  direct- 
ing T.  F.  to  pay  M.  on  demand  369/. ;  that 
a  personal  demand  had  been  made,  but  that 
T.  F.  did  not  then  pa^,  nor  had  he,  or  any 
other  person  since,  paid,  and  that  no  tender 
h«l  been  made  in  bank  notes.  HeM,  that 
this  affidavit  was  insufficient,  as  it  showed 
no  cause  of  action.  But  held,  that  the  de- 
nial of  the  tender  in  bank  notes  need  not 
say,  *'to  the*'  plaintiff  or  the  bankrupt. 
Armstrong  and  Atuiktr,  Asaigneu  ^  Mo*» 
tmd  White,  BankrupU,  v.  StratUn,        405 


pswef  to  redeem  at  anyjJ^e  on  six  months' 
notice,  the  misdescnptioii  is  fatal.  Trmg' 
ham  V.  Bttkt^.    .     >   A  Page  429 

?3.^Where  the  attqrney^oruhe  grantor  of  an 
annuity,  at  "the  time  of  tne  payment  of  the 
purchase-money.  takM  ana  JNsepa  an  un- 
leaaonabla  part  Vierem  far  thfe  expenaea  of 
the  deed,  this  is  not  a  ground  on  which  the 
court  will  set  aside  the  annuity.  Mooikam 
*v.  JtMs.  596 


See  Factor. 


AGENT. 
Bills  of  Excbakob,  I. 


AGREEMENT. 

5ae    Vendor     aitd    Purchas£r.      Goons, 

CoirrRACT  for  sale  or,  whex  cohtletb. 

ALIEN  ENEMY. 

a.  No  contract  made  with  an  alien  enemy  in 
time  of  war  can  be  enforced  in  a  ooiirt  of 
British  judicature.  439 

t.  Although  the  plaintiff  do  not  sue  until  the 
return  of  peace.  ib. 

3.  And  although  the  pluntiff  be'tn  English- 
born  subject,  resident  in  the  hostile  coun- 
try, ib. 

e.  The  defendant,  a  British  Bnbject  resident 
here,  havins  in  his  hands  the  proceeds  of 
certain •  goods  of  A.,  an  alien  enemy,  A. 
drew  on  the  defendant,  payable  to  his  own 
order,  and  endorsed  the  bill  lo  the  plaintiff, 
an  English-bom  subject  resident  in  the  hos- 
tile country,  who  after  peace  restored  sued 
on  the  bill :  B<ld,  that  ne  could  not  reco- 
ver.   WilUton  V.  PatteMOH  mmd  Otken,  439 

ALIENATION,  RESTRAINT  OF. 
Sec  Vbndor  AivD  Purchaser,  I. 

AMENDMENT  OF  FINES  AND  RE- 
COVERIES. 
5ec  Fnits  and  Rbcoveries,  AvEirDJixifT  or. 

AMENDMENT. 
See  JunoMBNT.    Practtcs. 


APOTHECARY. 
The  house  apothecary  of  an  infirmary,  whs 
officiates  in  mixing  medicines  for  me  pv> 
tiems  of  the  Chanty,  but  for  no  others,  is 
a  person  already  in  practice  as  an  apothe- 
carv  within  s.  14  of^  the  apothecary's  act, 
ana  need  not  obtain  a  certificate,  nor  serve 
an  apprenticesh^  of  five  years,  as  required 
by  the  15th  secuon  of  the  statute  55  G.  2,<^ 
194.     Wagan  v.  &imennlU.  401 

ARBITRATION. 

1.  A  general  referanee  of  all  iliiyBtea,  differ- 
•noee,  and  damaada  between  the  plaintiff 
•nd  ilefendant  in  an  artaon,  deea  not  confer 
on  ike  atbitFator  fower  to  award  the  ooau 
of  the  referenoe.  213 

%,  If  the  party  in  whose  favour  an  award  ia 
made,  demand  more  than  is  due  to  him,  he 
cannot  have  an  attachment  for  die  non-pajr- 
ment  on  that  occasion  of  the  sum  which  ia 
dne.    Strutt  v.  Mfgere,  ib. 

3.  Under  a  snbmisBioa  to  aibitiation  of  two 
asaaalts,  (for  <im  of  vrfaieh  the  defendant 
had  been  indicted  and  convieled  at  the 
quarter  aessiona,)  and  of  all  coata  ineidont 
to  the  indictment  and  subaeqnent  preoeed- 
tnga  thereon,  the  ai^inami  awaided  a  pay- 
BMnt  in  satiafectioB  of  all  oosia  incideat  to 
the  indictment  and  previous  and  sobseqnent 
proceedings  thereon:  ffeU,  1.  That  the 
mdietment  and  asaanka  might  legally  be 
referred.  3.  That  the  arbitrator  did  not 
thereby  exceed  his  authority.  Bmker  v. 
T&wHeend.  423 

4.  Where  a  verdict  is  found  for  the  plaintiff, 
subject  to  an  award,  and  before  award  made 
the  defendant  diea,  a  subaeqnent  award  of 
a  verdiet  for  the  defendant,  and  judgment 
thereon,  cannot  be  anpported.  571 

5.  So,  if  a  juror  be  withdrawn,  and  the  cause 
referred,  an  award  made  a^er  the  defend- 
«it*s  death  ia  olearly  bad.  ByGiaB8,C.J. 

ib. 

6.  In  entering  into  a  ntfo  of  referenoe  at  nisi 
prtMs,  with  a  verdict  for  the  plaintiff,  it  is 
prudent  to  provide  by  aepecsalatipnlaiion, 
that  the  reference  shall  not  be  defeated  by 
the  death  of  one  of  the  partiaa  before  award 
made.     Temeeaint  v.  Haftcp,  ib. 

7.  But  if  a  stranger  to  the  eause  become  by 
rule  of  court  party  to  a  reference  made  in 
the  cause  before  any  jury  is  sworn,  and  if, 
after  the  award  made,  but  before  jndgmeat, 
one  o(  the  parties  to  the  oauae  die,  thowh 
the  cause  abate,  the  rule  of  oourt  is  not  &- 
funct  aa  to  the  stranger;  but  an  attadmient 
ahall  go  against  him  tharaoa.  for  aon-per- 
foonance  m  the  awanL  575 
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i.  An  emciitor  wmy  have,  withom  wein  fit^ 
cwfl,  or  other  pfooets  of  reThror,  an  attach- 
mont  for  fMm-perfomrance  of  mn  award 
made  in  his  testator**  cause  in  his  lifetime 
in  faronr  of  the  teetator.  though  the  suit 
«hated  by  ha  deoeaae.    Rogen  v.  Acmtoa. 

Pace  575 

•9.  The  oouit  will  not  review  an  award,  on  a 
wiggestion  that  the  arbitrator,  to  whom  all 
matters  in  difierenoe  were  refsrred,  consi- 
dered only  the  legal,  and  rejected  the  e«^ui- 
table  questions,  when  the  party  applying 
•does*  not  state  to  the  court  any  equitable 
ease,  or  question,  which  he  supposes 'the 
arbitrator  lo  have  rejected.  Crmtn  t.  Oa- 
vea.  644 

10.  Where  a  replevin  cause  being  referred 
after  issue  joined  and  before  jury  sworn, 
the  arbitrator  found  one  issue  for  the  defend- 
ant, tnd  awarded  the  payment  of  rent  due 
to  him,  but  ordered  no  venlict  or  judgment 
to  be  entered;  ibeU,  that  the  defendant  was 
not  entitled,  on  motion,  to  enter  up  judg 
ment  in  the  action,  for  the  rent  and  costs  of 
the  action,  taxed  for  him.  Grundjf  t.  Wil- 
VON.  700 

ARREST. 

And  #08  JouT  Aorioir,  d.  Pbiviubos,  1, 2,  S. 

1.  Second  arreat  for  the  aame  cause  allowable 
where  a  judgmem  in  a  former  action  has 
.been  iwersed  for  error.  CttHwrigkt  v. 
Kedy.  192 

9.  Upon  a  bond  in  panaky  oonditioned  for 
paying  a  lose  sum  by  instalments  and  inte- 
reat,  thouah  a  part  only  of  the  tnatalments 
are  due,  the  obligee  asay  arreat  for  the  og- 
negate  amount  of  all  tiM  instahnents,  and 
the  intersat  accrued  due  before  the  action 
brought.     Ikilkoi  v.  Hodmm.  251 

8.  The  statute  51  O.  3,  c.  134,  s.  1,  does  not 
avoid  the  plaintiff's  proceedings  and  judg- 
ment, by  reason  of  his  arresting  for  a  sum 
exceedii^  152.,  and  rseovering  a  less  sum 
than  IS/.    Spimk  v.  HUrkaodk.  435 

ASSIGNEE  OF  LEASE. 
See  Vbudob  and  PxTacHASBH,  3. 

ATTACHMENT. 
JSe€  RtTLB  OF  Court,  1.    AaazTSATioir,  2. 

ATTORNEY. 
•See  YEHxm,  1. 
Where  an  attorney  has  m  his  custody  muni- 
ments of  two  co-defendants,  the  court  will 
not  refer  it  to  the  prothonotary,  to  ascer- 
tain which  of  them  ne  shall  deliver  over  to 
the  one  defendant,  who  pays  the  debt  and 
costs.    2>«9tcaii,  Gent.  v.  Kiekmond.       391 

ATTORNEY,  WARRANT  OF. 
See  WAULAirr  or  ATToamv.     Joirt  Ac- 
Tiow,  1.    Fiirii  AKD  RBcervBBns,  Akbkd- 
roF. 


AUCTIONEER. 

1.  If  ai«  auctioneer  aells  goods  and  delivers 
them  without  giving  notice  of  any  lien  or 
claim  which  he  has  on  the  owner,  and  the 
buyer  settles  for  the  goods  with  the  owner 
without  such  notice,  the  auctioneer  cannot 
sue  the  buyer  for  the  price  of  the  goods.  237 

£.  8o,  if.  the  auctioneer  sells  the  goods  of  B. 
as  the  goods  of  A.,  and  the  buyer,  without 
notice,  takes  the  gaoda  with  the  auction- 


eer's assent,  and  p^  the  price  of  them  to 
A.,  the  auctioneer  cannot  afterwards  main- 
tain an  action  for  the  price.  Page  237 

3.  No  implied  contract  to  pay  arises  on  the 
auctioneer's  giving  up  his  hen  by  d^ivary 
of  the  goods.    Coppta  ▼.  TKistter.  ib. 

4.  Where  an  auctioneer  had  sold  goods,  and 
delivered  them  without  paymeA,  held  thA 
as  he  had  parted  with  hs  lien,  the  defend- 
ant mi^ht,  m  an  action  by  the  auctioneer,  set 
oif  against  the  price  a  debt  due  to  him  from 
the  owner  of  the  goods.  243 

5.  And  where  the  auctioneer  had  sold  to  the 
defendant  the  goods  of  A.  in  a  sale  of  the 

Soods  of  B.,  held  that  this  was  such  a  fraud 
bat  the  defendant  might  set  off  a  debt  due 
to  him  from  B.  agamat  the  prioa  of  the 
g(>ode  of  A.     Coppin  v.  Craig.  ib. 

6.  Where  the  purdiaaer  at  an  auction  of  • 
reversionary  mtereat  in  bank  stock,  upon 
iailure  of  the  vendor  to  deduce  a  title  nad 
recovered  back  the  deposit  in  an  action 
against  ihe  auctioneer,  held  that  he  might 
neveribeleas  recover  interest  on  the  deposit 
in  an  action  agaiiiat  the  vendor  for  not  com- 
pleting his  contract,  under  an  averment  of 
speciul  damage  in  the  plaintiff*s  losing,  by 
reason  of  the  non-perfermanoe,  the  interait 
and  beoafit  of  hia  OMMiey.  Farqukar  v. 
FurUif.  592 

AUTHORITY. 

1.  The  pawnee  of  coflhes,  lodged  in  the  West 
India  docka,  and  enteroa  there  in  the 
pawnee's  name,  gave  up  to  the  pawnor 
certain  delivery  notes  thereof  calloa  Dock- 
warrants,  havme  endoraod  them  with  an 
order  for  the  deuveryof  the  Roods  to  <— — , 
in  exchange,  not  for  cash,  which  he  might 
have  had,  but  for  a  check  for  the  debt  on 
the  pawnor's  banker,  which  check  was  dis- 
honoured :  the  pawnor  having  contracted  to 
aell  the  goods  to  the  plaintiffa,  received 
payment  for  them^  and  gave  to  them  the 
delivery  notes,  with  a  blank  above  the 
defendant's  signature  for  the  name  of  the 
person  to  whom  they  were  to  be  delivered. 
Held^  1.  That  the  defendant  having  en- 
trusted the  paumor  with  hia  aifnature  to  a 
blank,  purporting  to  authoiaze  tne  delivei|r 
of  the  goods,  and  enabled  him  thereby  to 
induce  faith  to  a  contract  for  the  sale  of  the 
ffoods,  and  to  obtain  payment  for  them  trom 
tne  plaintiff,  it  must  be  considered  that  the 
contract  of  aale  waa  the  dafondant'a  oon- 
tract,  and  the  payment,  a  payment  to  tlte 
defendant. 

2.  The  court  (Park,  J.,  iitwtUwnie)  guarded 
against  anv  inference  that,  according  to  a 
ptractice  which  has  obtained  since  the  erec- 
tion of  the  West  India  Doeks,  ao  endorae- 
luem  -on  these  delivery  noiao  or  dock-wur- 
rants  was,  of  itaalf,  and  without  makii^^ 
the  wharfingers  parties  to  the  order,  capable 
of  transferring  any  property  in  the  goods 
therein  daacribed.  Xwimger  v.  S&mmda.  265 

3.  A  party  conveying  to  tfuataea  an  estate  in 
land,  connected  with  an  Mtrioate  establish- 
ment, which,  after  the  eanveyance,  he  oon- 
tirmea  to  manage  without  their  imerference, 
held  to  have  authority  frmu  the  tmstaes  to 
bind  thon  and  the  famd  by  all  acts  in  the 
ordinary  man^gumaaft  ni  tlio  aatablishmant. 
Taylori.  Walere,  274 
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BAIL. 
I.  OftkeArreHamdtkeBaH 
II.  Prvceedmga   agam$t    the    Baa   0r    the 
Sh»r^. 

III.  Surrender  of  the  Prineifal. 

IV.  Dieeharge  6y  other  Meane, 
V.   Writi/Srrwr. 

And  eee  Svpbsskdbaj. 


1.  The  defeDdant't  bail  were  permitted  to 
Appear  by  their  own  attorney  and  justify, 
where  the  defendant's  attorney  refiued  to 
inatnict  counsel  to  move  for  them  to  Justify. 
Ha^get  V.  Argent.  Paj|e  47 

8.  It  IS  not  necessary  for  persons  justSying 
bail  by  affidavit  in  several  actions  about  the 
same  time,  to  specify  in  either  affidavit  the 
relative  order  in  which  they  are  sworn,  and 
that  among  their  debts  they  include  their 
liability  as  bail  in  the  other  actions.  Meid 
v.  Coeifeot,    Same  v.  ElliM.  324 

n. 

Bail  are  not  liable  on  their  recognisance  for 
any  cause  of  action  which  is  not  stated  in 
the  affidavit  whereon  the  defendant  is  holden 
to  bail.  Whedwright  v.  Jutting^  Bail  of 
Flee,  ^304 

IV. 

1.  Bail  discharged  by  the  plaintiff  taking 
from  the  defendant  bills  of  exchange,  to 
which  a  surety  is  party,  for  payment  by  in- 
stalments.    WUliaonv.  IVhitaker.  53 

8.  A  plaintiff  having  obtained  bail  to  his  ac- 
tion, sued  in  equity  for  the  same  cause, 
and  being  put  to  his  election  by  the  court 
of  equity,  elected  to  proceed  there,  and  a 
perpetual  injunction  went  not  to  proceed  at 
law :  Held,  that  this  was  no  eround  for  dis- 
charging the  recognisance  of  tne  bail.  Hors- 
leyv.  Waletab,  235 

8.  If  a  plaintiff  swears  positively  to  a  bailable 
cause  of  action,  the  court  win  not  try  upon 
affidavits  whether  the  transaction  be  such  a 
one  whereon  no  legal  debt  can  arise.        ib. 

4.  The  court  will  not  relieve  the  bail  of  a 
bankrupt  who  are  fixed  between  the  signa- 
ture of  the  bankrupt's  certificate  by  his  cre- 
ditors and  the  commissioners,  and  the  time 
of  the  allowance  of  the  certificate  by  the 
Lord  Chancellor.  StajdHonv,  Matiar.   589 

BANKER. 

See  Lien,  2. 

BANKRUPT. 
l.Qftha  Bankruptcy  and  CommtMeian. 
11.  ^theBankrupt*$Bight9andJ>uiie§. 
IIL  Of  the  Bankrupt* a  Betate, 

I. 

1.  A  commission  of  bankrupt  may  be  sup- 
ported on  a  debt  due  to  the  petitioning  cre- 
ditor in  the  character  of  testator,  although 
he  have  not  obtained  a  legal  probate  at  the 
time  when  the  commission  issued,  if  he 
afterwards  obtains  a  valid  probate,  which 
makes  the  debt  good,  and  has  relation  back 
to  the  testator's  death.  Bogere  and  Another 
T.  Jame§»  147 


3.  If  the  assignees  of  a  bankrapt  tntemeddk 
with  and  assume  the  management  oC  a 
£uTn,  this  is  a  aufficieiit  election  to  takn  to 
the  term,  and  makes  them  liable  to  the 
landlord,  in  consideration  of  their  tenancy, 
for  all  mismanagement.  7!%emaM  v.  P«si- 
berton  and  Ketteridge.  Page  206 

3.  A  person  who  buys  any  article  for  the  pur- 
pose  of  mixing  it  with  his  own  produce, 
with  a  view  to  sell  the  mixture  more  ad- 
vantageously  than  his  own  produce  oonld 
be  sold  unmixed,  does  not  thereby  beoome 
a  trader.  406 

4.  A  person  who  buvs  pigs  or  other  stock  with 
a  view  to  a  re-sale  of  them,  as  ancillary  to 
the  profitable  occupation  of  his  farm,  and  in 
the  interval  feeds  them  wholly  or  princi- 
pally on  the  produce  of  his  faim,  does  not 
thereby  become  a  trader.  409 

5.  A  farmer  bought  ray-grass-seed,  mixed  it 
with  seed  of  his  own  growth,  and  sold  the 
mixture.  He  bought  pigs,  put  them  on  his 
farm,  fed  them  on  the  stnbblaa,  and  re-sold 
them,  some  after  a  week,  aome  after  longer 
periods ;  Held,  that  neither  of  these  was  an 
act  of  trading.  Patten  and  Another,  Am^ 
eigneee  of  Gould,  a  Bankrupt,  T.  Browne, 

409 

6.  If  the  assignees  of  a  bankrupt,  suing  the 
petitioning  creditor  for  money  of;  the  bank- 
rupt's which  he  has  got  into  his  hands,  ac- 
ciaenuUy  show  that,  on  a  statement  of  ac- 
counts between  the  defendants  and  the 
bankrupt,  the  bala&oe  due  from  the  latter 
is  less  than  sufficient  to  sustain  the  commis- 
sion, the  defendant  nevertheless  is  estopped 
from  taking  advantage  of  that  fact  to  defeat 
the  action,  by  his  affidavit  of  debt,  made  to 
support  the  commission.  Harmer  and  An- 
other, Auignoee  of  JSdmord  Davie,  v.  GiOert 
Davie.  577 

n. 

1.  SemUe,  that  a  bankrupt's  certificate  has  no 
relation  back  to  any  earlier  period  than  the 
Lord  Chancellor's  allowance  thereof.  Sta^ 
pletoH  V.  Mttcbar,  589 

2.  Where  three  of  five  joint  contractors  had 
pleaded  that  after  the  promises  and  causa 
of  action  they  became  bankrupts,  and  the 
plaintiffs  proved  their  debt  under  the  coin- 
mission,  and  elected  to  take  the  benefit 
thereof,  and  issue  joined  on  the  proof  under 
the  commission,  a  question  arising  whether 
the  other  two  defendanu  had  continued 
partners  to  the  time  of  contract,  though  the 
evidence  on  the  issue  on  the  bankrupt's 
plea  is  for  them,  they  are  not  entitled  to  a 
verdict  in  the  midst  of  the  cause,  that  thoy 
may  be  called  as  witnesses  for  the  other 
defendants.  599 

3.  Especially  if  the  defendants  call  witnesses. 
Emmet  and  Another  v.  BuiUr  and  Othere.  ib. 

in. 

1.  Where  a  bankrupt  sued  for  the  benefit  of 
htB  assignees,  the  court  refused  to  grant  a 
new  trial,  unless  his  aasignees  would  abide 
by  the  verdict  and  beoome  responsible  for 
the  costs.    Nokle  v.  ^iloau.  59 

2.  If  a  carrier  afler  notice  fh>m  the  vendor  of 

Soods  to  stop  them  m  traneitu,  by  mi^ake 
clivers  them  to  the  vendee,  the  sale  is 
nevertheless  rescinded,  and  the  vendor  may 
bring  trover  for  them  against  the  vendbe. 
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3.  And  thoagh,  tlie  Tendee  having  become  a 
bankrupt,  the  goods  have  passed  into  the 
hands  of  his  assignees,  yet,  inasmuch  as 
they  did  not  come  to  the  possession  of  the 
bankrupt  with  the  consent  of  the  true 
owner,  they  are  not  in  the  order  and  dispo- 
sition of  the  bankrupt  within  the  statute 
21  Jac.  ],  c.  19,  f.  U.  Lilt  and  Another  v. 
C&wUy  and  Other9,  Page  169 

4.  A  creditor  to  whom  a  trader  had  long  pro- 
tajaed  payment  by  bills  on  debtors  to  him- 
self, did,  under  a  threat  of  arrest,  after  an 
act  of  bankruptcy  unknown  to  the  creditor, 
but  with  the  creditor's  knowledge  that  he, 
the  trader,  must  stop  payment,  sign  bills  on 
his  debtors  in  favour  of  the  creditor  on 
stamped  paper  produced  by  the  creditor: 
Held,  that  the  assignees  of  the  creditor 
could  not  bring  trover  for  these  bills. 
Walker  and  Another,  AeeignotM  «f  Dunnt  v. 
Laing,  568 

BARON  AND  FEME. 
See  Feme  Covnrr.    Mokst  Lsnt,  1. 

BARRATRY. 
See  Ship. 

BATTERY, 
i^ee  Costs,  V.  4. 

BILLS    OF  EXCHANGE,   AND  PRO- 
MISSORY NOTES. 
And  eee  Awfuulttt  to  hou>  to  Bail,  1,  2. 

1.  An  agent  pnrchastng  foreign  bills  for  his 
principal,  and  endorsing  them  to  him,  with- 
out (lualification,  is  liable  to  the  principal 
on  his  endorsement,  however  small  be  the 
eommission  which  he  gets  upon  the  pur- 
chase. 159 

2.  It  is  no  laches  to  pat  into  circulation  before 
acceptance  a  foreign  bill  payable  after  sight, 
and  to  keep  it  circulating  without  accept- 
ance so  lone  as  the  convenience  of  the  suc- 
cessive holders  leonires.  Ooupy  and  An* 
other  V.  Harden  and  Othere.  ib. 

3.  If  a  buyer  pays  for  goods  by  a  bill  which 
the  drawee  reftises  to  accept,  and  after- 
wards desires  it  may  be  again  presented, 
and  it  will  be  honoured,  the  holder  is  not 
bound  again  to  present  it.  312 

4.  Nor  to  return  the  bill.  ib. 

5.  Whether  the  seller  of  goods,  suing  for  the 
pridB,  and  producing  the  defendant's  bill  for 
the  price  protested  for  non-acceptance,  is 
bound  to  prove  that  it  was  duly  presented 
for  acceptance  and  refiised,  qua:re.  liiekiing 
and  Another  v.  Hardey,  312 

6.  A.,  an  acceptor  of  a  bill  payable  at  his 
London  bankers',  remitted  funds  to  pay  it, 
or  take  it  up  if  over-due ;  which  last  being 
the  ease,  the  bankers,  who  were  bankers  in 
London,  called  on  the  holders,  intending 
to  take  it  up ;  but  finding  the  bill  was  sent 
back  to  Ireland  as  dishonoured,  they  re- 
mitted the  money  back  to  the  acceptor,  and, 
upon  a  subsequent  nresentment  of  the  bill, 
lefiised  parent :  Held^  that  this  was  not 
such  a  specific  appropriation  of  the  money, 
as  to  render  the  bankers  liable  to  the  holder 
for  the  amount  remitted.    Stewart  v.  JPry. 

339 

7.  The  holder  of  an  inland  bill,  payable  after 
sight,  is  not  bound  instantly  to  transmit  the 
bul  for  aeoepcaBce.  393 

8.  He  may  put  it  into  eireulation ;  or 

▼OL.  II.  71 


9.  Though  he  do  not  circnlati^  it,  he  may 
take  a  reasonable  time  to  present  it  for  ac- 
ceptance. Page  39$ 

10.  What  is  %  reasonable  time  is  always  a 
question  to  4  3  determined  bv  a  jury.        ib. 

11.  A  delay  to  present  until  the  umrth  day  a 
bill  on  London,  given  within  twenty  mues 
thereof,  is  not  unreasonable.    J^ry  v.  Bill. 

397 

12.  The  acceptance  of  a  bill  drawn  by  procu- 
ration admits  the  drawer's  handwriting, 
and  the  procuration  to  draw.  455 

13.  But  though  the  bill  is  endorsed  by  the 
same  procuration,  the  date  thereof  not  ap- 
pearing, the  acceptance  does  not  admit  the 
procuration  to  endorse.  ib. 

14.  So,  though  the  endorsement  were  made 
before  the  acceptance.  By  Pars,  J,  Bo- 
hineon  v.  Yarrow,  ib. 

BOND. 

See  Affidavit  to  hold  to  Bail,  3,  4.  Rt« 
FLBviN  Bond.    Mabriaob  Articlbb. 

Upon  a  bond  in  a  penalty  conditioned  for 
pajring  a  less  sum  by  instalments  and  in- 
terest, though  a  part  only  of  the  instalments 
are  due,  the  obligee  may  arrest  for  the  ag- 
gregate amoum  of  all  the  instalments,  and 
the  interest  accrued  due  before  the  action 
brought.     Talbot  v.  Hodeon.  251 

BROKER. 
A  broker  of  the.  city  of  London  may  recover 
the  price  of  sugars,  whidi  he,  being  em- 
ployed to  purchase,  has  bouffht  in  his  own 
name ;  and  it  is  not  a  breach  of  his  bond 
ffiven  for  duly  performing  his  office  as 
broker.  KemhU  and  Othere  v.  Atkmt  and 
Another.  360 

BUILDING-ACT. 
See  Partt-waUm 

c. 

CARRIER. 
See  Stoffaob  iir  Transitu,  1,  2. 

CASEQr-vbeerved  on,  fueetioned,  explamed, 

or  over'ruled. 
Hugr.  Co.  Litt.  20  b,  note  2,  Lord  Hale's 

Hotham    v.  East   India   Company,    Doug. 

Jackson  v.  Tates,  7  East,  94.  172 

Parish  v  Crawford,  2  Str.  1252.  24 

Peacock,  Rules  and  Orders,  C.  B.  176 

Smith  e.  Smith,  Str.  955.  331 

Wienholt  v.  Roberts,  2  Campb.  586.  48C 

CERTIFICATE. 
See  Bankrupt,  II.  1. 

CESTUI  QUE  TRUST. 
Whether  a  grant  by  eeetui  que  truet  can  have 
any  operation  to  convey  an  interest  in  the 
land.    Moore  r.  Earl  of  Flymouth.  614 

CHARTER-PARTY. 
And  eee  Covenant,  4.    Ship,  1,  2,  3. 

1.  Where  a  practice  prevailed  of  compresnng 
bales  of  cotton  wool  by  machinery,  to  im» 
prove  their  stowage,  the  fiimishing  a  cargo 
of  cotton  wool  in  uncompressed  bales,  as 
they  came  fi'om  the  grower,  was  held  no* 
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to  be  a  eomplianee  witli  a  contract  to  load 
a  fiAl  and  complete  cargo.  Page  272 

2.  Where  the  freighter  had  an  option  to  load 
a  whole  ship  with  one  species  of  floods  at  a 
higher  rate  of  freight,  or  a  part  with  goods 
at  a  higher  rate,  and  a  pvt  vrith  another 
apecies  of  goods  at  a  lower  rate,  but  the 
latter,  if  luen  at  all,  required  to  be  first 
laden  on  board,  the  freighter,  bv  beginning 
to  load  with  the  goods  at  the  higher  rate, 
was  deemed  to  elect  to  furnish  an  entire 
car^o  of  those  goods  at  the  higher  rate,  and 
having  so  elected,  but  &iling  to  load  a  com- 
plete cargo  thereof,  held  that  the  jury  were 
warranted  in  giving  damages  for  the  entire 
complement  at  the  nigher  rate,  without  re- 
.gardmg  the  liberty  he  once  had  to  load 
.goods  at  a  lower  rate.  Ben$on,  v.  iScAnet- 
,iier.  ib. 

COGNOVIT. 
Sa  Practicb  VII.  2,  3. 

COMMISSION  DEL  CREDERE. 
And  tee  Insuraitge,.  VI.  1. 
The  Tandor  of  goods  through  the  medium  of 
a  broker  who  us  a  commiaaion  del  credere^ 
cannot  raeover  the  price  iirom  the  broker  in 
a  declaration  upon  an  indebiiaiue  asstuMMtl 
for  goods  by  the  plaintiff  to  the  defenaant 
delivered  to  be  aold,  and  by  him  sold.  Gall 
V.  Caiuber.  558 

CONDITION. 

SemUe,  that  a  oondition  cannot  be  released 

upon  condition.    Per  Gibbs,  C.  J.    Metean 

V.  C^rd^.  ^  9 

CONTEMPT. 

See  Arbitkation,  1,  6.     Attachment. 

Sbalsr  or  Writs. 

CONVEYANCE. 
See  Deed. 

COPYHOLD. 
Concurrent  customs  in  a  manor  to  bar  entails 
of  copyhold  by  recovery,  and  by  surrender, 
are  not  inconsistent;  and  slisht  evidence 
suffices  to  prove  the  latter,  because  it  is 
adverse  to  the  interest  of  those  who  make 
the  evideace.  Jhe  on  Demiae  rf  Danneey 
V.  Dauncey.  674 

CORPORATION. 
The  mayor,  jurats  and  commonalty  of  the 
ancient  town  of  Rye,  were  held  to  take 
lands  by  a  devise  to  the  Right  WoFshipful 
the  Mayor,  Jurats,  and  Town  Council  of 
the  ancient  town  of  Rye.  The  AtUfrmey- 
General^  at  the  relation  of  Clarke  and  An- 
other V.  The  Majfor,  Jurat$,  and  Common- 
ly of  the  ancient  Toum  of  i?ye,  and  Othert. 
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CORPORATOR. 
See  Privilbob. 

COSTS. 
I.  When  payabU  fry  and  to  Peroono  in  gene- 
ral, 
II.  When  payable  6y  and  to  partkuUr  Fer^ 

tone. 
m.  0/  ttaying  Proeeedmge  tUl  Coate  paidt  or 

Security  gioen. 
lV,Sel-ei. 
V.  What  Coett  are  payable. 


And  aee  Fbiobxd  Issob,  1. 

m. 

If  one  plaintiff  be  in  this  coumiy  and  liable 
for  costs,  though  another  is  resident  abroad. 
the  court  will  not  compel  him  to  give  seen* 
rity  for  the  costs.    Anomywmme,      Pags  ?07 

V. 
And  Bee  Exbcittiob,  7.    Arbxtratioii,  3. 

1.  Though  a  witness,  Bubpcenaed  by  b«>th 
parties,  obuin  from  each,  without  tha 
knowledge  of  the  other,  foil  payment  for 
hia  espenses  and  loss  of  time,  the  party  sac- 
ceeding  ia  entitled  to  have  hia  payment  to 
the  witneas  allowed  him  in  his  taxed  ooets 
of  suit.  337 

2.  And  that,  .'although  he  mads  his  payment 
after  the  witness  had  been  already  paid  by 
the  other  party.    Beneon  v.  Schneider.    337 

3.  Ifadetendant,  moving  for  judgment  aa  in 
case  of  a  nonsuit  for  not  proceeding  to  trial, 
omits  to  obtain  in  the  disposal  of  that  rule 
his  costs  for  not  proceeding  to  trial,  he  can- 
not, after  that  rule  is  discharged,  obtain  a 
separate  rule  for  those  coats.  lAngham  v. 
Langhom.  476 

4.  Where  in  an  action  for  assaulting  and  ilt^ 
treating,  the  Defendant,  as  to  the  assault- 
ing and  ill-treating,  justified  tunung  the 
plaintiff  out  of  his  house,  but  the  issue  on 
the  justification  wss  found  against  him: 
the  court  held,  that  upon  the  whole  justifi- 
cation a  battel^  appeared  admitted,  and  the 
excuse  not  being  proved,  the  plaintiff  was 
entitled  to  full  costs,  without  a  judge's  cer- 
tificate.   Johnaon  v.  Northwood.  66i 

COVENANT. 
And  tee  Chartrb-pabtt. 

1.  A  covenant  to  repair  at  all  times,  when, 
where,  and  as  often  as  occasion  should  re- 
quire during  the  term,  and,  at  forthest, 
within  three  months  after  notice  of  want  of 
reparation.  This  is  one  covenant;  and  it 
cannot  be  stated  as  an  abaolute  covenant  to 
repair  at  all  timea  when,  whom,  and  as 
often  as  occasion  shall  require  duiisig  the 
term.    Hort/ail  v.  Tester.  385 

2.  A  lessee  covenanted,  within  the  two  first 
years  of  the  term,  to  put  the  premises  in 
good  and  sufficient  repair,  and  at  all  times 
during  the  term  to  repair,  pave,  aoour, 
cleanse,  empty,  and  keep  the  meaauasea, 
ground,  ana  other  the  premises,  v^en« 
where,  and  as  often  aa  need  ahould  re- 

auire ;  and  within  the  fint  fifty  yean  of 
ae  term,  to  take  down  four  messuages, 
ss  occasion  might  require,  and  in  the  plaee 
thereof  erect  upon  the  demiaed  premises 
four  other  good  and  substsntial  bnck  mes- 
susffes:  breach,  thai  althoiwh  fifty  veare 
of  the  term  had  expired,  the  fessee  dia  not, 
within  the  fifty  ]^ean,  take  down  the  four 
messuages,  and  in  the  place  thereof  erect 
four  other  good  substantial  brick  meesuaffes. 
Plea.  That  occasion  did  not  requini,  wiuiin 
the  fifty  yean,  that  the  four  ineasuages 
should  be  taken  down.  Upon  demurrer; 
the  court  intimated  an  opinion,  that  if  with- 
in the  fifty  years  the  housss  should  be  so 
repaired  as  to  make  thcin  completely  and 
substantially  as  good  aa  new  housss,  ths 
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eorenant  would  be  eatisfied,  without  taking  | 

down  the  old  houMS.    Evilyu  and  Wift  v.  < 

BaddiMh  and  Olken.  Page  41 1  i 

S.  A  covenant  to  rebuild  a  house  in   two 


should  require,  and  this  same  in  all  things  ! 
sufficiently  repaired,  in  the  end  of  the  term  | 
to  yiM  up  to  the  lessor,  was  followed  by  a  > 
ooTenant  that  the  lessor  might,  twice  or  ^ 
oftener  in  a  year,  enter  to  view  the  condi-  < 
tion  of  the  premises,  and  of  all  want  of  re- ; 
parations  leave  notice  in  writing  to  repair ; 
within  six  months,  within  which  time  the 
lessee  covenanted  to  repair  accordingly : 
Hdd  that  the  first  covenant  is  not  so  quali- 
fied by  the  lest,  but  that  the  plaintin  may 
declare  on  the  leaving  the  premises  out  of 
repair  at  the  end  of  the  term  without  aver- 
ring or  proving  six  months'  notice  to  re- 
pair. Wood  V.  Day.  646 
4.  The  plaintiff  covenanted  that  his  ship 
should  receive  from  the  freighter's  agent  at 
Gibraltar,  or  at  Malsga,  Seville,  or  Cadiz, 
as  should  be  ordered  by  the  freighter's 
agent  at  Gibraltar,  a  homeward  cargo,  and 
therewith  sail  direct  to  London,  and  there 
make  true  delivery  of  it ;  and  the  freighter 
covenanted  to  pay  for  the  freight  of  the 
vessel  for  the  voyage  out  and  home  550/. 
viz.,  2002.  on  clearing  outwards,  100/.  at 
Gibrahar,  one  moiety  of  the  residue  in  cash 
on  the  delivery  of  the  homeward  cargo  in 
London,  and  the  other  moiety  by  a  bill  at 
two  months  from  the  completion  of  the  said 
delivery.  The  plaintiff,  in  pursuance  of 
directions  from  the  freighter's  sgent  at  Gib- 
raltar, sailed  to  Cadiz  for  a  cargo,  the 
freighter's  sgent  at  Cadiz  directed  him  to 
go  to  Seville  for  a  cargo;  the  freighter's 
agent  at  Seville  loaded  a  homeward  cargo, 
and  durected  him  to  proceed  to  Liverpool, 
where  he  delivered,  and  the  freighter  re- 
ceived the  cargo.  Held,  that  the  plaintiff 
could  not,  in  an  action  of  covenant  on  the 
charter-party,  averring  the  substituted  voy- 
age, recover  the  freight  covenanted  to  be 
paid  on  the  delivery  in  London.  Thompnon 
T.  Brown.  656 

COUNTY  PALATINE. 

Sge  VBirtnE,  5. 

COURT  OF  CHANCERY. 

1.  Cases  oat  of  Chancery  to  be  argued  in  this 
court  cannot  be  set  down  nor  heard,  unless 
they  are  signed  by  a  serjeant.  Nanfan  v. 
Uek.  85 

2.  Whatever  number  of  parties  there  may  be 
to  a  suit  in  equity,  out  of  which  a  case  is 
directed  for  this  court,  the  court  will  hear 
only  one  counsel  on  behalf  of  each  separate 
interest.  BettUon  and  Another  v.  Rkkard* 
and  AnoUur.  105 

COURT  OF  COMMON  PLEAS. 

hy  the  words  "  the  said  Court  of  the  Bench," 
in  a  plea,  the  Court  of  Common  Pleas  shall 
be  intended.    MUly.PoUon.  271 

CUSTOM. 
See  CoPTaoiD. 


DAMAGES,  MEASURE  OF. 

1 .  Upon  a  contract  to  replace  stock,  and  pay 
dividends  in  the  mean  time,  though  the 
jury  give  damages  for  the  value  of  the 
stock,  and  the  amount  of  the  dividends,  yet, 
upon  affirmance  in  error  of  the  judgment 
the  measure  of  increase  is  not  the  further 
dividends  that  may  have  accrued,  but  inte- 
rest on  the  damages  given  as  the  value  of 
the  capital  stock.  Dwger  v.  Gurry  and 
Other:  Page  14 

2.  If  the  buyer  of  a  horse  with  warranty,  re* 
lying  thereon,  resells  him  with  warranty, 
and  being  sued  thereon  bv  his  vendee, 
offers  the  defence  to  his  vendor,  who  ^ives 
no  directions  as  to  the  action,  the  plaintiff, 
defending  that  action,  is  entitled  to  re- 
cover the  costs  thereof  from  his  vendor,  as 
part  of  the  damage  occasioned  by  his  breach 
of  warranty.    £emU  v.  Peake.  153 

DEATH. 
Thomsok,  the  Rwht  Hon.  Sir  A&szandxk, 
Km.,  C.  B.  of  Exchequer.  389 

DEED. 

See  FinBS  asd  Rsoovsries,  Ajcbwdxent  of, 

L7. 

DEFEASANCE. 
See  Wabraitt  op  Attohitbt. 

DEMURRER. 

Upon  demurrer,  if  each  party  takes  objections 
to  the  pleadinffs  of  the  other,  it  is  the  duty 
of  each  to  deliver  paper-books,  with  the 
points  intended  to  moot  on  both  sides,  stated 
m  the  margin.    Clarke  v.  DavtM.  72 

DEVISE. 
I.  By  what  Worde  Lands,  8lc.  pa$§. 
II.   WhatEetate. 
III.  Eevoeation, 

I. 

1.  Bequest  of  **  all  my  stock  in  trade,  house- 
hold ^oods.  wearing  apparel,  readv  money, 
securities  for  money,  and  every  otner  thing 
my  property,  of  what  nature  or  kind  soever, 
to  and  for  ner  own  proper  use  and  dispo- 
sal:" Held  not  to  carry  land,  being  con- 
trolled by  indications  which  rendered  the 
testatrix's  intent  uncertain.  79 

2.  But  if  the  tesutrix's  intent  had  clearly  ap- 
peared, these  words  are  sufficient  to  carry 
land.    Doe  on  the  Demiee  of  Bunny  v.  Boat, 

ib. 

3.  The  testator  devised  that  his  executrix 
should  borrow  as  much  as  was  necessary 
to  satisfy  all  demands,  and  repay  it  out  of 
the  money  arising  from  rents  during  the 
minority  of  his  two  children,  Ann  and 
George:  He  bequeathed  all  his  property, 
both  real  and  personal,  to  be  divided  equally 
between  his  two  children,  allowing  that  hie 
son  George  should  take,  as  a  part  of  his 
share,  the  testator's  farm  at  B.,  excepting 
the  house  and  land  which  he  bought  of  his 
father's  trustees  at  B.,  together  with  the 
furniture  thereof,  he  left  to  them  in  com- 
mon, and  to  the  longest  liver  in  fee-simple^ 
and  that  his  children  should  be  put  into 
their  respective  shares  of  the  rant  received 
during  their   minority,  as  well   as   their 
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shares  of  landed  property,  when  they  should  | 
attain  their  respective  ages  of  twenty-one 
years.  Ann  died  lirinff  the  testator:  Hdd 
that  the  son  Georee  took  all  the  testator's 
property,  both  real  and  personal,  and  all  his 
estate  and  interest  therein.  Smith  r.  Hor- 
hek  and  Otkert.  Pase  129 

4.  Devise  of  my  messuage,  farm,  and  lands, 
called  C.  farm,  situate  in  or  near  the  pa- 
rishes of  D.,  W.,  and  T.,  now  on  lease  to 
F.,  at  the  yearly  rent  of  150{.  A  close  in 
the  parish  of  D..  heretofore  arable,  and  part 
of  C.  farm,  ana  then  occupied  with  it  by 
the  lessee  thereof,  but  for  thirty-three  years 
past  sown  with  acorns,  and  occupied  by  the 
owner,  and  excepted  out  of  two  leases  of  C 
ikrm,  one  prior,  the  echer  posterior  to  the 
date  of  the  devise,  passes  by  the  devise  as 
parcel  of  C.  farm.  Down  and  Another  y. 
l)o»n.  343 

5.  I  devise  all  my  freehold  and  copyhold  es- 
tate situated  in  or  near  Latchingdon  near 
Maldon :  and  also  all  and  singular  my  free- 
hold ana  copyhold  estates  at  or  near  Palepit 
in  the  same  countv,  which  last -mentioned 
•states  are  now  or  lately  were  in  the  occu- 
pation of  Lawrence  Parsley  and 


Thomas,  widow.  The  testatrix  had  a  free- 
hold close  in  the  parish  of  St.  Peter's,  Mal- 
don, ndar  to  the  principal  street  of  Maldon, 
distant  from  three  ana  a  half  to  six  and  a 
half  miles  from  her  principal  estate  at  Latch- 
ingdon, and  intercepted  from  it  by  parts  of 
three  parishes.  She  had  a  freehold  close  in 
Steeple,  distant  two  and  a  half  miles  from 
Latcningdon,  and  nine  from  Maldon.  She 
had  copyhold  lands  in  Latchingdon,  and  the 
will  ot  an  ancestor  spoke  of  lands  both  free- 
hold and  copyhold  in  Latchingdon:  Hetd 
that  the  freehold  close  in  St.  Peter's,  Mal- 
don, did  not  pass  by  this  devise.  Doe  on 
DemUe  of  Dell  v.  PigolL  553 

11. 

1.  A  devise  of  "all  my  estate  real  and  per- 
sonal whatsoever,  that  is  to  say,  my  land, 
houses,  and  all  other  buildings  situate  at  S. 
on  mv  estate,  and  likewise  all  my  house- 
hold nirniture  and  stock  in  trade,"  carries  a 
fee  in  the  lands  at  S.  Denn,  on  the  Demise 
4(fJiidkafd$on,  v.  Hood  and.  Others.  35 

2.  Devise  to  testator's  wife  of  his  cottage  for 
life,  if  she  continued  chaste  and  unmarried ; 
but  immediately  after  her  death  or  mar- 
riage, to  his  son  Joseph  Hulse,  as  soon  as 
he  should  attain  twenty-one,  and  to  his 
heirs  for  ever.  Devise  of  his  land  and  es- 
tate in  fee-simple,  where  he  then  lived, 
(except  what  was  thereinbefore  bequeathed 
to  his  wife,)  to  his  son  Joseph  Hulse,  as 
soon  as  he  should  attain  twenty-one,  and  to 
his  heirs  lawfully  begotten  for  ever,  subject 
to  an  annuity  of  7i.  to  his  wife :  Held  that 
Joseph  Hulse  took  an  estate- tail  in  the  land 
and  estate  in  fee-simple  where  the  testator 
lived.    iVait/p»  and  W\fe  v.  Legh.  85 

S.  Sir  6.  P.  being  possessed  of  an  estate  pacr 
auter  vie,  and  seised  of  lands  in  fee,  in  the 
counties  of  D.  and  N.,  and  of  equitable  and 
legal  estates  for  life  in  lands  in  seven  other 
counties,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  remainder  to 
himself  in  fee,  and  being  possessed  of  a 
long  leasehold,  and  entit^d  for  his  life  to 
tae  dividends  of  certain  trust  money,  with 


remainder  to  his  childrs:.  absolutely,  «iad 
possessed  of  other  .personal  effects,  devissd 
the  estate  jmr  auier  vie,  to  £.  Lester  for 
life^  remainder  to  R.  S.  absolutely.  He 
devised  all  other  his  estates,  real  and  per- 
sonal, wheresoever  situate,  which  he  was 
possessed  of  or  entitled  to,  and  of  which  he 
had  power  to  dispose,  to  £.  Lester,  her 
heirs,  executors.  Sic.  in  case  the  testator's 
son  should  die  without  issue,  he  devised  all 
his  real  estates,  not  therein  before  disposed, 
situate  in  all  the  nine  counties  named,  and 
all  testator's  personal  property  in  any  of 
the  public  stocks  or  rands,  to  £  Leader 
for  life ;  remainder  to  R.  S.  in  fee :  Hdd 
that  E.  Lester  took  an  estate  in  fee  in  the 
testator's  fee-simple  lands  in  the  countiea 
of  D.  and  N.  BeUi$on  ami  Another  v.  XiA- 
ard$.  Page  lOS 

4.  Devise  of  all  the  residue  of  what  the  tes- 
tator should  die  possessed  of,  or  in  expect- 
ancy of  what  nature  or  kind  soever,  in 
Jamaica  or  any  other  country,  to  his  wifo 

E.  Sanders,  for  her  nataral  hfe,  reserving 
to  her  full  power  to  will  away  any  part  or 
proportion  of  his  said  re$idunm  at  her  de- 
cease ;  and  after  that  period  he  bequeathed 
the  residue  of  what  vras  undisnosed  of  by 
his  wife,  to  his  dangbter,  and  tne  heirs  of 
her  body  for  ever:  Held  that  the  wife  had 
a  power  of  sppointment  over  the  whole 
residuary  estate.  Cook  mrnd  Wjfe  v.  Farrand 
and  Othert.  122 

5.  Devise  of  land  to  the  testator's  son  T.  G. 
Smith  for  life,  and,  after  his  decease,  to  the 
use  of  all  the  children  of  the  body  of  hia 
said  son  lawfulljr  issuing,  (but  exclusive 
of  his  eldest  son,  in  case  of  there  being  two 
or  more  such  children  besides  him,)  their 
heirs  and  assies  for  ever,  as  tenants  in 
common;  but  m  case  his  said  son  shonld 
depart  this  life  without  leaving  any  Isw- 
ftiUy-besotten  child  or  children,  or  issue  of 
any  such  child  or  children,  then,  after  bis 
decease,  to  the  use  of  the  testator's  daugh- 
ters in  fee.  T.  G.  Smith  suffered  a  reco- 
very, and  devised :  Held  that  T.  O.  Smith 
had,  at  the  time  of  devising,  only  an  estate 
for  life.    Smith  v.  Horloeh  and  Others.    129 

6.  Devise  to  F.  G.  and  his  assigns  for  his  life, 
and  immediately  after  his  decease,  unto  the 
heirs  of  his  body,  lawfully  to  be  begotten, 
in  such  parts  and  shares  as  F.  G.  »iould. 
by  will  or  deed,  appoint ;  and  in  default  of 
such  heirs  of  his  body,  then  immediately 
after  his  decease,  over  to  J.  G. :  Held  that 

F.  G.  took  an  estate -tail  by  innplication. 
Doe,  on  the  Dcmisi  of  Cole,  v.  Goldsmilh. 

309 

7.  Devise  of  gavelkind  land  to  the  testator's 
three  nephews,  sons  of  his  brother  John, 
during  their  lives,  in  common,  and  after 
their  respective  decease,  the  part  and  share 
of  him  or  them  so  dyiiu,  unto  the  heirs 
lawiuUy  issuing  of  his  ana  their  body  and 
bodies  respectively,  and  if  more  than  one, 
equally  to  be  divided,  as  tenants  in  com- 
mon, and  if  but  one,  to  such  only  one,  and 
to  his,  her,  or  their  heirs;  and  ifany  of  his 
nephews  should  die  without  such  issue,  oi 
leaving  any  such,  they  all  should  die  with- 
out attaining  twenty-one,  then  the  ahare  of 
him  and  them  so  dying,  unto  the  survivor 
and  survivors  of  his  said  nephews,  and  the 
heirs  of  the  body  of  sndi  surviving  and 
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Other  nephew,  eqaallj,  in  common.  And 
for  want,  or  in  deikaU  of  such  issue  of  his 
nephews,  unto  his  swn  right  heirs.  One 
moiety  of  the  reversion  in  fee  descended, 
upon  the  testator's  decease,  to  the  father  of 
the  three  nephews,  being  one  of  the  testa- 
tor's two  heirs,  in  gavelEind,  and  from  him 
to  the  three  nephews:  Held,  1.  That  this 
was  not  an  executory  devise,  but  a  con- 
tingent remainder  with  a  double  aspect; 
2.  That  bjr  the  descent  of  a  portion  of  the 
reversion  in  fee,  the  nephews*  particular 
estate  was  merged  therein,  and  the  contin- 
gent remainders,  which  were  supported 
thereby,  were,  as  to  that  portion,  also  de- 
stroyed. Crump,  on  tk$  DemUe  of  WooUey, 
▼.  Norwood.  Page  362 


DISTRESS. 
See  RxPLBViK.    Retlxvui  Boim. 

DOGS. 
See  AcnoH  oir  tbb  Casb,  3. 

DONATIO  MORTIS  CAUSA. 

4  nerson  supposing  himself  in  extremio  caused 
India  bonds,  bwak  notes,  and  guineas  to  be 
brought  out  of  his  iron  chest,  and  laid  on 
his  bed ;  he  then  caused  them  to  be  sealed 
up  in  three  parcels,  and  the  amount  of  the 
contents  to  be  written  on  them  with  the 
words  *'for  Mrs.  and  Miss  C,"  the  plain- 
tiifs ;  he  then  directed  the  brother  of  Miss 
C.  to  replace  them  in  the  iron  chest  to  be 
locked,  the  kevs  to  be  sealed  up,  and  di- 
rected *'  to  be  delivered  to  J.*'  (his  solicitor 
and  one  of  his  executors)  after  his  decease, 
and  replaced  in  his  own  custody  near  his 
bed,  and  he  afterwards  spoke  oi  this  pro- 
perty as  given  to  the  plaintifis :  Held,  this 
was  not  a  do$uaio  wooriie  eaueA,  for  want  of 
a  sufficient  delivery,  and  continuing  posses- 
sion. Bumn  tmd  Another  ▼.  Markkam  and 
Oikert.  224 


EJECTMENT. 

1.  The  plaintifT  in  error  in  ejectment  is  not 
bound  to  give  the  defendant  in  error  notice 
of  his  entering  into  the  rec<Mpusance  pur- 
suant to  16  &,  17  Car.  2,  c.  8,  s.  3,  to  pay 
costs  on  affirmance.  427 

2.  The  practice  has  been  to  take  a  recogni- 
sance m  double  the  annual  rent  of  the  pre- 
mises, when  that  ci^  be  ascertained.       ib. 

3.  The  plaintiff  in  error  in  ejectment  is  not 
required  to  find  bail  to  join  in  his  recogni- 
sance to  nay  costs  on  affirmance.  Doe,  on 
Demise  rf  WM,  T.  Gonndry,  427 

ELECTION. 
Sob  BAKntTTT,  III.  2.    Bail,  IY.  3.    Cbab- 

TBB-PARTT,  2. 

ENEMY. 
See  AuBV  Ehbkt. 

ENTAIL. 
See  Tbkbmbht. 

EQUITABLE  TITLE. 
See  Cestui  qub  Tbust. 


ERROR. 
See  Ejcctmbnt,  1.  Vbihtb,  5. 
A  threat  of  bringing  a  writ  of  error  for  delay, 
uttered  six  months  before  the  writ  of  error 
sued  out,  held  not  sufficient  to  entitle  the 
plaintiff  below  to  execution  pending  the 
writ  of  error.  Bedford  v.  Gar  rod.   Page  53? 

ESCAPE. 
See  Sbbbiff. 

ESTATE  TAIL. 
See  Devisb,  II.  2,  6. 

EVIDENCE, 
i.  Oftho  CompoUntyoftke  Wiineeo. 
II.  Of  like  Emdtmce  ^  pnHkular  FaeU  or 

Avermonte. 
in.  CfStanv^ 
IV.  Secondary  Eoideneet  M)kon  admueiUe, 


1.  Where  three  of  five  joint  contractors  had 
pleaded  that  after  the  promises  and  cause 
of  action  they  became  bankrupts,  and  the 
plaintiffs  proved  their  debt  under  the  com- 
mission, and  elected  to  take  the  benefit 
thersof,  and  issue  joined  on  the  proof  under 
the  commission,  a  question  arising  whether 
the  other  two  defendants  had  continued 
partners  to  the  time  of  the  contract,  thou^di 
the  evidence  on  the  issue  on  the  bankruprs 
plea  is  for  them,  they  are  not  entitled  to  a 
verdict  in  the  midst  of  the  cause,  that  they 
may  be  called  as  witnesses  for  the  other 
defendants.  599 

2.  Especially  if  the  defendants  call  witnesses. 
£iMief  V.  Butler.  ib. 


And  eee  Goods  sold  ajtd  dblivebbd,  3.  Ih- 
tbbbst   of   Monbt,  4.      pATinirr   laro 

COUXT,  1. 

1.  An  examined  copy  of  a  writ  returned  and 
filed,  and  of  the  endorsement  thereon,  on 
which  writ  is  endorsed,  apparently  by  the 
sheriff's  authority,  the  name  of  the  bailiff 
employed  to  make  the  levy,  is  no  evidence 
to  prove  who  was  the  baiiiiBr,  so  employed 
by  the  sheriff,  unless  evidence  be  added 
that  the  endorsement  of  the  bailiff's  name 
on  the  writ  itself  was  made  by  the  sheriff's 
authority.  HiU  v.  The  Sktr^  qf  Middle- 
§ex.  8 

2.  Priutd  facie  the  presumption  is,  that  a 
strip  of  laiid  Ijrinff  between  a  highway  and 
the  adjoining  enclosure,  is,  as  well  as  the 
»oil  orthe  highway,  ad  medium  JUum  vim, 
the  property  of  the  owner  of  the  enclosure^. 

39 

3.  But  if  the  strip  of  land  communicate  with 
open  commons  or  other  laive  portions  of 
land,  the  presumption  is  either  done  away 
or  considerably  narrowed,  for  the  evidence 
of  ownership  which  applies  to  the  larger  por- 
tions applies  also  to  the  narrow  strip  which 
communicates  with  them.  Groee  v.  Wett 
and  Others.  ib. 

4.  Proof  that  a  party  signed  a  deed,  which 
bears  on  the  &ce  of  it  a  declaration  that  the 
deed  was  sealed  by  the  party,  is  evidence 
to  be  left  to  a  jury  that  the  party  sealed 
and  delivered  the  deed.  251 

5.  The  attesting  witness  to  a  bond  wrote  the 

8  B 
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attestation  without  seeing  the  obligor  exe- 
cute; another  person  gave  evidence  that 
the  oblieor  signed  the  bond,  but  did  not 
seal  or  deliver  it:  Hetdt  that  the  signing 
the  bond,  which  purported  to  be  sealed  with 
the  obligor's  seal,  was  evidence  to  be  left 
to  the  jury  of  the  sealinff  and  delivery,  and 
that  they,  disbelieving  the  second  witness, 
had  properly  found  for  the  defendant.  TaU 
hot  V.  HodtoH.  "       "*' 


Page  251 


IV. 


If  an  attesting  witness  to  a  deed  deny  having 
seen  the  deed  executed,  other  evidence  of 
the  execution  is  admissible.  Talboi  v.  Hod» 
tan,  231 

EXECUTION. 

1.  A  defendant,  whose  goods  have  been  taken 
under  a  jEm/actac,  is  entitled  to  call  on  the 
sheriff  to  return  the  writ,  whether  the  goods 
have  been  sold  to  another,  or  redeemed  by 
himself.    Edmund*  v.  Watgan.  5 

8.  If  a  creditor,  who  detains  a  defendant  in 
custody,  pays  any  part  of  his  weekly  allow- 
ance in  a  spurious  or  foreign  coin,  as  e.  g.  a 
French  sixpence,  the  defendant  is  entitled 
to  his  discharge.  7 

3.  The  turnkey  of  a  prison  is  not  such  an 
aeent  for  a  prisoner  confined  in  execution, 
that  by  his  acceptance  of  spurious  coin  in 
part  of  the  prisoner's  allowance,  he  can 
bind  the  prisoner.    Agutter  y.  Wilton,    ib. 

4.  Though  a  sheriff  make  a  warrant  and 
seizure  of  goods  under  ti  fieri  facias  Isst  de- 
livered to  him,  yet  the  plaintiff  in  a  fieri 
facias  first  delivered  to  the  sheriff  is  entitled 
to  be  first  satisfied  out  of  the  fruits  of  that 
seizure.  56 

5.  If  a  second  fieri  farian  be  delivered  to  a 
sheriff  after  he  has  the  defendant's  ^oods 
in  possession  under  the  prior  fieri  facias  of 
another,  the  goods  are  bound  By  the  second 
execution,  subject  to  the  first  execution, 
from  the  date  ot  the  delivery  of  the  last  writ 
to  the  sheriff.  ib. 

6.  And  that,  without  warrant  on  the  second 
vmt  or  further  seixure.    Jones  v.  AtkKrion, 

ib. 

7.  The  statute  43  6.  3,  c.  46,  s.  5,  does  not 
enable  a  defendant  to  levy  the  costs  of  an 
execution  for  his  costs  of  an  action.  Bakrr 
V.  Sydee,  179 

EXECUTION  OF  POWER. 
See  Power. 

EXECUTOR. 
See  BANKRurr,  I.  1. 
1.  S.  H.  devised  a  term  to  bis  nephew  S.  H. 
for  life,  with  remainder  over,  with  a  leasing 
power  for  twenty-one  years,  and  made  S.  H. 
and  two  others  executors.  S.  H.  entered, 
and  was  possessed,  and  alone  demised  the 
premises  for  forty-two  years,  reserving  rent 
to  himself,  his'  executors,  &c. :  HeM,  that 
neither  his  entry  on  the  land,  nor  his  sole 
lease  reserving  rent  to  himself  and  his  exe- 
cutors, which  was  alike  inconsistent  with 
his  interest  as  tenant  for  life,  and  his  duty 
as  executor,  should  be  deemed  an  assent  to 
the  legacy ;  and  that  the  lease  should  there- 
fore take  effect  for  the  whole  forty-two 
years,  out  of  the  lessor's  legal  interest  as 
executor.  Voe^  on  the  Demise  of  Hayt  s  and 
Others  V.  Sturgis,  217 


2.  A  promise  made  upon  good  consideretioii 
by  a  testator,  that  his  executor  shall  pay,  is 
a  sufficient  consideration  for  an  action  in  os- 
§umj>sii  against  the  ekecutor.         Page  680 

3.  And  in  such  action,  it  is  neither  necessary 
to  aver  assets,  ib. 

4.  Nor  a  promise  by  the  executor;  by  three, 
BuRROUGH,  J.,  disstntiente,  ib. 

5.  On  a  count  averring  an  account  stated  by 
the  defendant  of  moneys  due  from  him  as 
executor,  the  judgment  shall  be  de  bonis 
tesiatoris,  ib. 

6.  It  may  be  therefore  joined  with  eounts  on 
promises  of  the  testator.  Fosbdiy^Orakawh 
Mxtcutor  of  Graham.  580 


FACTOR. 

A.  consigned  ^oods  for  sale  to  a  house  in 
Hamburgh,  m  which  the  defendant  was 
partner,  and  the  defendant  made  advanceis 
of  money  in  London  to  A.,  to  be  repaid  out 
of  the  proceeds  of  the  sales.  The  house  at 
Hamburgh  purchased  with  the  proceeds 
bills  on  London ;  they  specially  endorsed 
and  remitted  them  to  the  defendant  here, 
and  advised  A.  that  they  were  bought  for 
his  account,  and  debited  him  therewith. 
The  bills  being  dishonoured,  a  jury  found 
that  the  consignees  were  not  authorized  to 
purchase  bills  for  the  account  and  risk  of 
A. :  and  the  court  held  the  verdict  to  be 
right.  Lneas  and  Others,  Assignees  of 
Doorman^  a  Bankrupt,  v.  Groning.         164 

FEIGNED  ISSUE. 
The  costs  in  a  feigned  issue  under  an  enclo- 
sure act  which  contains  do  special  direction 
ss  to  costs,  abide  the  event,  by  the  statute 
of  Gloucester,  as  in  other  actions  of  •«- 
sumj}sit.    ^rlFitxwiUiamY.Maxwea,    31 

FELONY. 
See  Ht7in)RED.    Plraser,  V.  2. 

FEME  COVERT. 

1.  If  a  feme  covert  issue  a  bill  of  exchange, 
she  may  be  arrested  as  a  feme  sole.         55 

2.  A  feme  covert  applying  to  be  diM:harged 
from  arrest,  must  apply  on  her  own  per- 
sonal oath  of  the  feet  of  coverture,  and  not 
upon  the  affidavit  of  another,  /mms  v. 
Lewis.  ib. 

FINES  AND  RECOVERIES,  AMEND- 
MENT  OF. 

1.  Fine  amended  by  a  lost  deed  to  lead  the 
uses,  upon  inspection  of  the  draft,  and  of  a 
oertifiea  copy^  of  the  memorial  of  the  deed, 
[the  land  being  in  a  register-county,]  and 
on  affidavit  that  the  deed  contained  the 
amendment,  and  of  the  mtent.  Frost  v. 
Hale.  79 

2.  The  court  refiised  to  amend  a  recovery  by 
adding  two  parishes  in  unoualified  terms 
after  a  large  enumeration  ot  lands,  where 
the  purpose  of  the  amendment  was  only  to 
include  certain  parcels  of  one  out  of  many 
enumerated  manors,  which  parcels  were  in 
the  omitted  parishes.  Charter,  Demand" 
ant :  Shepherd,  Tenant  /  (rtDvn*,  VowAoe. 
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5.  Where  certain  farms  had  baen  enjoved  by 
the  tenant  in  tail  and  hia  anceatora  beyond 
memory  aa  tithe-free,  but  no  legal  reaaon 
for  their  diacharge  iwa  known,  to  account 

.  for  the  ei\)<^ment,  the  court  permitted  a 
recovery  to  be  amended  by  inaertion  of  the 

.  tithea.  CuUmm,  DemandatU ;  Kpder,  Ten- 
ant;  Vernon,  Vouehee.  Page  341 

.4.  Where  a  deed  to  make  a  tenant  to  the 
precipe  conveyed  tithea  of  com,  grain,  and 
nay,  m  F.  and  G.,  and  all  other  heredita- 
menta  of  the  recoveror  within  the  county, 
and  the  recovery  waa  of  tithe  of  corn,  grain, 
and  hay  only,  the  court  permitted  an  amend- 
ment by  adding  all  manner  of  tithea  in  T., 
the  recoveror  being  aeiaed  thereof,  and  in- 
tending they  ahould  paaa.  352 
Where  one  purchaaer  under  a  recovery  had 
obtained  an  amendment  of  the  recovery,  ao 
worded,  that  by  iu  collocation  on  the  re- 
cord, it  deatroyed  and  rendered  inaenaible 
the  title  of  another  purchaaer  under  the  re- 
covery, the  court,  upon  motion  of  the  latter, 
rectified  the  miatake.                             '    ib. 

6.  Remainder-man  in  uil  heard  to  ahow  cause 
affainst  the  amendment  of  a  recovery. 
LaneatUr,  Demandant  i    WHmoit  Tenant; 

.    Boone,  Firadb^e.  ib. 

7.  The  caption  of  the  warrant  of  attorney  in 
.    a  recovery  ia  not  ao  concluaively  a  part  of 

the  deed  of  th^  party,  but  that  it  may  after 

execution  be  amended  by  the  writ  of  entry. 

John  Jamee,   junior.  Demandant  ;     Wtl- 

.    liamM,  Tenant ;  Maria  Jamee,  Vouehee.  434 

8.  Recovery  amended  by  atrikinsc  out  a  minor 
vouchee.  Cheetman,  Demandant;  Sjket, 
Tenant;  Denn  and  Eleanor  hie  Wife, 
Vouchee*.  697 

9.  Recovery  not  permitted  to  be  amended  on 
unqualified  affidavit  that  the  poeaeaaion  had 
gone  with  the  title  for  a  period  long  before 
the  knowledge  of  the  deponent,  not  atating 
the  grounda  of  hia  belief.  NebU,  Demand- 
ant, ib. 

FINES    AND    RECOVERIES,    PRAC- 
TICB  OF  PASSING. 

1.  Fine  permitted  to  paaa  with  an  eraaure  in 
the  acknowledgment,  upon  affidavit  that 
the  worda  were  written  thereon  before  it 
waa  acknowledged.  Brodie,  Plaintif ; 
Stevene,  Dr/oreianl,  697 

2.  Fine  in  Scotland  permitted  to  be  acknow- 
ledged before  peraona  who  were  not  writera 
to  the  ai^net,  no  writen  to  the  aignet  re- 
siding within  100  milea,  and  the  nartiea 
being,  in  fact,  unable  to  travel.  Matthew 
and  wife,  Conutora.  696 

FIXTURES. 
iS^ec  Goons  sold  and  dsuwbxd,  I. 

FRAUD. 

Upon  a  very  atrong  caae  of  fraud,  not  other- 

wiae,  thia  court  will  control  the  legal  power 

of  a  co-plaintiff  to  releaae  puio  darrein  eon- 

tinwanee,    Jonee  and  Maitheme  v.  Herbert. 

421 
FRAUDS,  STATUTE  OF. 
See  Statute  op  Frauds. 

FRAUDULENT  CONVEYANCES. 
A  farmer  gave  a  bill  of  aale  of  all  hia  farming 
stock  to  secure  a  debt :   the  agent  of  the 
Tendee  took  possession,  and  resided  on  the 


farm,  while  he  converted  the  stock,  but  the 
vendor  also  continued  to  reside  on  the  farm, 
and  exerciaed  acta  of  ownerahip  over  parta 
of  the  atock :  Held,  that  the  debt  beiiig  bond 
Jide  due,  and  the  bill  of  aale  taken  with  a 
view  to  recover  that  debt,  the  junr  were 
warranted  in  finding  the  bill  of  aale  good 
againat  a  judgment  creditor  taking  the  stock 
in  execution.  Benton  v.  Thonihili,  late 
Sherif  4  Norfclk.  Page  149 

FREIGHT. 
And  §00  CsAftTsmoVAaTT,  1.    Cotwaivt,  4. 

LlBH,  1. 

G. 

GAME. 

1.  One  who  finda  game  on  hia  own  ground 
cannot  justify  parauing  it  into  the  utnd  of 
another.    Deaney.  Clayton.  489 

2.  Before  game  in  the  handa  of  an  unqualified 
person  can  be  seized  within  a  manor  for  the 
use  of  the  lord  or  lady  of  the  manor,  the 
lord  or  lady  muat  exerciae  on  the  specific 
caae  hia  or  her  judgment  whether  the  per- 
son possessing  the  game  is  or  is  not  un- 
Quahfied. 

3.  But  after  auch  judgment  exerciaed,  the  lord 
or  lady  may  uke  the  game  by  the  hands  oi 
another. 

4.  In  treapass  for  taking  harea  where  the  de- 
fendant juatified  aeising  them  bv  command 
of  the  lord  of  the  manor,  and  for  his  uae, 
within  the  manor,  aa  being  found  in  the 
poanession  of  an  unmialified  person,  and  the 
plaintiff  traveraed  the  command,  held  that 
the  command  to  be  proved,  to  maintain  the 
iaaue,  muat  be  auch  a  command  aa  would 
legally  authorixe  the  aeiznre ;  and  that  evi- 
dence of  a  wrongful  command  would  not 
maintain  the  iaaue.    Bird  v.  Dale.  56C 

5.  An  exception  in  a  oonve3ranoe,  laade  in 
16S5,  of  the  firee  liberty  of  hawking  and 
hunting,  doea  not  include  the  liberty  of 
akooting  feathered  same  with  a  gun.      614 

6.  SemUe,  that  the  fiberty  of  hawking  ind 
hunting  for  the  grantee,  hia  friends,  and 
aervanta,  ia  a  tenement,  and  entailable. 
Moore  v.  EaH  of  Plymouth.  614 

GOODS  BARGAINED  AND  SOLD. 
See  Statute  op  Frauds,  4. 

GOODS   AND   CHATTELS,   PRO* 
PERTY  IN. 

1.  The obtaininggooda  u|)on falae  pretenoea, 
under  colour  ofpurchasing  them,  does  not 
change  the  property.  59 

3.  When  goods  are  delivered  to  a  vendee  aft 
a  wharf,  who  afterwarda  ahipa  them  there 
no  aubaequent  atoppage  ot  the  gooda  m 
IrajtttiM  can  take  place.  Nobiey.  Adam*,  ib. 

3.  Where  a  bankrupt  aued  for  the  benefit  of 
hia  aaaigneea,  the  court  refuaed  to  grant  a 
new  triu,  unleaa  hia  aaaigneea  would  abide 
by  the  verdict,  and  become  reaponaible  for 
the  coata.    Noble  v.  Adame.  ib. 

4.  After  a  contract  for  the  sale  of  gooda,  and 
a  written  order  on  tae  wharfinger  for  deli- 
very, commuiucated  to  the  wharfinger  and 
aaaented  to  by  mm,  though  no  actual  trana- 
fer  be  made  in  hia  hooka,  the  property 
to  the  vendee.  LucaMy.Domen.  979 


568 


IHDEX. 


GOODS  SOLD  AND  DELIVERED. 

1.  The  price  of  iixtiires  to  a  house  cannot  be 
recovered  under  a  declaration  for  goods  sold 
and  delivered.    Lee  v.  RiMdom,       Page  188 

2.  The  vendor  of  goods  paid  by  a  bill  at  one 
month  after  sight,  given  by  the  purchaser's 
banker  for  a  larger  sum  than  the  price,  the 
vendor  pajring  the  difference,  is  not,  upon 
the  bill's  being  dishonoured,  precluded  from 
recovering  against  the  buyer  the  price  of 
the  goods.    Fryt.HOi.  397 

8.  Where  a  person  who  has  contracted  for  the 
purchase  of  goods,  offers  to  resell  them  as 
his  own,  whether  this  is  proof  of  a  delivery 
to  himself,  is  a  question  for  the  jury.  Blen- 
kin§ap  v.  ClayUm.  597 

H. 

HIGHWAY. 
See  EviDBNCs,  II.  2,  3. 

HOLIDAY. 
Sm  BsAun  or  Writs. 

HORSE. 
See  New  Trial,  1. 

HUNDRED. 
An  action  sgainst  the  hundred  for  demolish- 
ing a  mill,  may  be    brought    more   than 
twelve    months    after    the    demolishing. 
Beateon  and  OtUre  v.  Buehfortk,  & 


ILLEGAL  CONTRACT. 

J.  The  test,  whether  a  demand  connected 
with  an  illegal  transaction  is  capable  of 
being  enforrod  at  law,  is,  whether  the 
plaintiff  requires  sny  aid  from  the  illegal 
transaction  to  establish  hu  case.  246 

S.  The  plaintiff  laid  an  illegal  wager  with  B. ; 
the  defendant  assumed  a  part  in  the  bet. 
The  plaintiff  won ;  it  was  expected  that 
B.  would  pay  on  a  certain  day,  before  which 
the  plaintiff,  at  the  defendant's  request,  be- 
cause he  was  going  to  a  distance,  advanced 
to  the  defendant  his  share  of  the  winnings. 
B.  died  insolvent  before  the  day,  and  the  bet 
never  was  paid.  Held,  that,  inasmuch  as 
the  plaintiff  could  not  establish  his  esse 
without  the  aid  of  the  illegal  wafer  in  his 

5 roof,  he  could  not  recover.    ^tsiMofi  v. 
^loes.  246 

IMPARLANCE. 
And  see  Rbouljb  Geheralbs,  I. 
If  process  be  returnable  on  the  last  return- 
day  of  any  term,  and  the  plaintiff  deliver  a 
declaration,  with  notice  to  plead  on  the 
return-day  or  the  dav  following,  and  ff  the 
day  next  tbllowing  the  return  be  a  Sunday, 
then  on  the  second  day  after  the  return,  the 
defendant  is  not  entitled  to  an  imparlance. 
Crew  V.  Atwood,  70 

INCLOSURE  ACT. 
And  see  Feiqkkd  In^^,  I. 

INFANT. 
If  an  infant  defendant  appears  by  attorney, 
the  court  will,  ai  tae  instance  ot  the  plain- 
tiff, compel  an  amendment  of  the  appear- 


ance by  substituting  a  guardian.     Hind* 
marsh  V.  CkandUr.  Page  488 

INSOLVENT. 

1.  On  a  motion  for  the  discharge  of  an  iosot- 
vent  debtor  under  the  statute  48  G.  3 
c.  123,  s.  1,  the  rule  is  in  the  first  instanfift 
only  a  rule  nisL    NeUeon,  Eg  parte,        37 

2.  The  insolvent  act,  53  G.  3,  c.  1<«,  disdiaigea 
a  prisoner  from  the  demands  of  each  eredi- 
torn  only  as  are  named  in  his  schedule  of 
creditors,  notice  of  applying  for  discharge, 
and  order  of  discharge.  179 

3.  And  therefore  his  disehaige  does  not  in- 
terrupt the  course  of  an  action  brought 
against  him  by  a  plaintiff  whose  claim  the 
prisoner  has  not  included  in  his  notice  sad 
schedule  of  creditors.   Baker  y.  Sydee.    179 

4.  Upon  application  to  discharge  an  insolvent 
debtor,  the  court  grants  only  a  rule  iMst  in 
the  first  instance.    Magnay  v.  GUkes.    467 

INSURANCE. 
I.  Oftke  Validity  rf  ike  Insuranee, 
II.  W'tke  efeet  efa  valid  Ineuranee. 
m.  QftkeAets^tkeimeured. 
IV.  Rttum  of  Premium. 
V.  OftkeG»netruelionafpanitmlarE*fre§' 
sfbfM  m  a  Poliey, 
VI.  Of  the  rOative  Rigkls  of  Aeeurtd,  Bra^ 
ker,  and  UndermriUr, 

II. 

Upon  a  policy  on  hogsheads  of  sugar,  war- 
ranted against  particular  average,  some 
part  of  the  sugar  in  every  hogshead  being 
preserved,  though  less  than  three  prr  eent^ 
on  the  cargo,  it  was  held  that  this  could  not 
be  a  total  Toss.    Heibmrg  v.  Feairwon,     154 

III. 
And  SOB  Patiisht  op  Mohiv  nrro  Court. 

1.  If  the  assured,  after  subscription  by  the 
underwriter,  strikes  out  with  a  pen  the 
time  of  warranty  of  sailing,  which  stood  in 
the  body  of  a  policy,  and  inserts  in  a  me- 
morandum in  tne  margin  a  different  time 
for  sailing,  which  the  undervrriter  does  not 
sign,  he  destroys  the  policy,  and  the  un- 
derwriter is  discharged  from  the  original 
contract.     FaiHie  and  Others  v.  Chrutie. 

412 

2.  A  vessel  chartered  to  a  port  of  America 
laden  with  salt,  to  bring  home  a  return 
cargo  of  timber,  entered  tne  port  during  an 
embarflK),  under  which  it  was  permittedher 
upon  the  notification  of  the  embargo  to  re- 
turn with  the  cargo  on  board,  or  to  dis- 
charse  her  cargo,  and  return  in  balfawt. 
She  discharged  her  cargo,  remained  eishteen 
months  there  till  the  embsrgo  ceased,  then 
shipped  her  homeward  cargo,  and  was  lost. 
Held,  that  she  was  not  bound,  with  relation 
to  the  underwritera  on  ship,  to  have  re- 
turned with  her  cargo  of  salt,  or  to  have 
sailed  in  ballast,  and  that  the  underwriters 
on  ship  were  still  liable.  Sdirader  and  An* 
ather  v.  Thompson,  462 

3.  A  license  to  export  must  be  more  strictly 
conformed  to  than  a  license  to  import.   468 

4.  License  for  two  vessels,  navigated  in  sny 
manner,  and  ssilinff  under  any  flag,  to  pro* 
ceed  from  Englana  to  Holland  with  speci- 
fied goods,  to  cruise  from  one  port  of  Hol- 
land to  another,  to  land  or  load  part  of  their 


INDEX. 


56d 


cargoes  tt  one  or  more  places,  as  might  be 
most  suitable,  and  havmg  completed  their 
cargoes  of  specified  soods,  to  proceed  with 
the  same  to  England,  the  license  to  be  re- 
newed on  application  by  the  parties  at  the 
return  from  each  TOjage.  during  six  months. 
The  exporter  fearmg  the  vigilance  of  the 
government  in  Holland,  where  his  trade 
was  contraband,  delayed  to  export,  until 
after  the  expiration  of  six  months,  and  then 
sailed  and  was  lost.  HM,  that  the  par- 
ties being  in  this  country,  and  not  applying 
for  a  renewed  license,  the  advemure  was 
not  legalized  by  the  original  license ;  and 
an  assurance  thereon  was  void*  TmUxk  v. 
Boyd.  Page  468 

5.  Under  a  license  to  export  to  a  hostile  coun- 
try within  a  limited  time,  a  ship  clearinff  at 
the  custom-homw  in  London  on  the  day 
before  the  license  expires,  but  delayed  in 
the  river  by  the  breaking  of  a  bowsprit,  and 
consequently  not  obuining  her  clearing  note 
at  Gravesend  till  two  days  after  the  expira- 
tion of  the  license,  is  not  deemed  to  nave 
exDorted  within  the  time  limited.  472 

6.  If  a  ship,  licensed  to  export  to  a  hostile 
country,  do  not  sail  within  the  time  limited 
by  the  license,  though  she  were  delayed 
by  an  accident,  she  is  not  protected  by  the 
license.  ib. 

7.  Diffetejce  between  a  license  to  export  and 
a  license  to  import :  the  former,  if  the  time 
elapses,  must  be  renewed,  because  the 
parties,  being  at  home,  can  easily  apply  to 
*3new.     Waimwu  v.  JillartkaU,  468 

VI. 
Where  a  broker,  indebted  ibr  premiums  of 
insoranoe  on  policies  subscribed  by  an  un- 
derwriter, who  had  since  become  bankrupt, 
had  a  dtl  credere  commission  on  one  of  the 
policies,  effected  in  the  name,  not  of  the 
broker,  but  the  person  expreased  in  the 
body  thereof,  the  broker  not  being  in- 
trusted with  the  custody  of  the  policv, 
whereon  a  loas  happened  before  the  banx- 
ruptcy,  thouffh  the  broker  paid  the  loas  to 
the  assured  oefore  the  commission :  Heidi 
that  he  could  not  set  off  that  loss  against 
the  premiums  due  to  the  assignees  of  the 
bankrupt.  PetU  mmd  Otkerg,  Asfignsea  of 
Waddington,  a  Bankrufi,  v.  Nortkeote,  478 

INTEREST  OF  MONEY. 
And  tee  VxvnoB  ajtd  Pubchaseb,  4. 

«.  Upon  a  contract  to  replace  stock,  and  pay . 
dividends  in  the  mean  time,  though  the 
jury  ffive  damages  for  the  value  of  the  stock, 
and  the  amount  of  the  dividends,  yet,  upon 
affirmance  in  error  of  the  iud^ent,  the 
measure  of  increase  is  not  tne  further  divi- 
dends that  may  have  accrued,  but  interest 
on  the  damages  given  as  the  value  of  the 
capital  stock.  Dwyer  v.  Gurry  and  Others. 
^  ^  14 

S.  Interest  refosed  on  affirmance  in  error  of ' 
a  judgment  in  an  action  on  a  judgment  of 
a  court  in  Jamaica  in  an  action  tor  goods 
sold  and  delivered  and  interest  on  the  price 
ofthcffoods.  244 

3.  So,  where  the  judgment  of  the  court  below 
was  in  an  action  on  an  acooimt  stated,  and 
for  interest  on  the  balances.  244 

4.  The  Court  of  Exchequer-Chamber  does 
not,  in  the  ordinary  exercise  of  its  discre- 
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tion,  give  interest  upon  the  evidence  of 
affidavits,  but  only  on  that  which  appears 
on  the  record.  Voran  v.  CSeillyt  [printed 
as  Anonymous.]  Page  244 

5.  The  clause  of  ac-etiam  in  bailable  process 
points  out  the  person  against  whom  the 
action  is  to  proceed.  458 

6.  Upon  a  bailable  capias  against  two  de- 
fendants, with  a  clause  of  ac-etiam  against 
one,  and  affidavit  of  debt  against  one,  the 
plaintiff  may  regularly  declare  against  that 
one  only.  ib. 

7.  And  though  the  sheriff  arreat  the  other 
also,  that  does  not  alter  the  denomioation 
of  the  actfon.  Kerval  v.  WiUiam  Fossett 
and  Thomas  FasseU,  ib. 


JOINT  ACTION. 

If  two  warrant  an  attorney  to  confess  judg* 

raent  against  them,  and  one  dies,  judgment 

caimot  be  entered  up  against  the  other. 

Earn  V.  Aldermn,  453 

JUDGMENT. 
Though  cases  in  the  King's  Bench  are  argued, 
and  the  opinion  of  the  court  pronounced,  in 
Serjeants  Inn  Hall,  in  time  of  vacation, 
the  judgment  bears  date  of  the  ensuing 
term.    Cartwrigkt  v.  Keeiy,  192 

JURY. 

The  jury  may  properly  judffe  of  the  meaning 

of  mercantile  phrases  in  the  letters  of  mer- 

chanta.    Lucas  and  Others^  Assignees  of 

Doannan,  a  Mankrupt,  v.  Chening.        164 

JUSTICES  OF  THE  PEACE. 

1.  Under  the  statute  24  G.  2,  c  24,  s.  1,  a 
notice  of  action  given  to  a  magistrate  is  suf- 
ficiently endorsed  with  the  name  of  the 
attorney,  if  he  endorse  it  with  the  initial 
letter  of  his  Christian  name,  and  with  his 
surname  and  place  of  abode  in  words  at 
length.  63 

2.  A  justice  of  the  peace  committing  for  a 
contempt  of  himself  in  his  office,  cannot 
commit  for  punishmem,  unless  by  warrant 
in  writing.    Mayhew  v.  J^odte.  ^ 


KING'S  COUNSEL. 
See  PKOMonoNs. 

KING'S  SERJEANT. 
See  Pbomotiohs. 

L, 

LANDLORD  AND  TENANT. 
See  Bankrupt,   III.  2.      Covehaut,  1,  S. 
Paktt-wall,  1.    Practics,  VII.  1.    vnr. 
dob  and  Pitrchasxb,  1. 

LEASE. 

And  see  Executor,  1. 

I.  Where   the  lessee  of  a  house,  and  his 

partner  in  trade,  agreed  to  pay  the  lessor 

annually,  during  the  residue  of  the  lessee's 

term,  10  per  cent,  on  the  cost  of  new4>oild« 

72  3b2 
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Inn,  if  the  lessor  would  erect  them:  HM, 
1.  That  this  agreement  was  not  required 
to  be  in  writing  by  the  statute  of  frauds. 

Page  157 
$.  That  thoogh  the  partner  quitted  the  pre- 
mises, he  was    liable   on   this   collateral 
agreeir.ent  during  the  residue  of  the  term. 
Sobtf  V.  RoAuck  and  Palmier,  ib. 

LEGACY. 

Ste  EIZECUTOB,  1. 

LICENSE. 

1.  Where  a  defendant  justifies  a  trespass  for 
prerentin^  a  tortious  act  of  the  plaintiff,  if 
the  plaintiff  relies  on  a  license  which  renders 

*  his  act  lawful,  he  ought  to  reply  the  license. 
Taylor  ▼.  Smith.  156 

2.  A  beneficial  license  to  be  eiercised  upon 
land  may  be  granted  without  deed.         374 

3.  And  withoat  wnting.  ib. 

4.  A  license  to  be  exercised  upon  land  for 
twentv-one  years,  granted  for  a  valuable 
eoneioeration,  and  aoted  upon,  cannot  be 
countermanded.     JkylorY.  Watert.       374 

0.  Whether  an  exception  out  of  a  grant  re- 
served to  one  who  has  no  estate  enabling 
him  to  g[rant,  shall  operate  as  the  license 
of  the  heir  of  the  grantee,  qu^re>  Mcort  v. 
Earl  Plymouth.  614 

LICENSE  TO  TRADE. 
See  IxsuBAXCB,  III.  3,  4. 

LIEN. 

1.  The  owner  of  a  vessel  has  no  lien  for  the 
hire  stipulated  by  charter-party  for  the 
voyage,  on  the  goods  shippeoi  by  the  char- 
terer; because  the  latter  is  the  owner  of 
the  ship  for  the  voyage,  and  the  first  owner 
has  no  possession  m  the  ship  or  goods, 
without  which  there  can  be  no  lien.  Hut- 
tan  and  Others,  Aesignees  ^  Strombami  a 
Bankrupt,  v.  Brvgg.  14 

But  tee  Tate  v.  Meek,  Eaeter  Term,  1818, 
pott  Will. 

t.  A  banker  has  no  lien  on  muniments  casu- 
ally left  in  his  shop  after  he  has  refused  to 
advance  money  on  them  as  a  security. 
Lucas  and  Others,  Assigneee  of  the  ^eets 
of  Doorman,  a  Bankrupt,  v.  thrrien  and 
Others.  270 

LIMITATION  OF  ACTIONS. 
To  a  demand  for  the  charges  of  preparing 
an  annuitv-deed,  the  defendant  said,  "I 
thought  I  had  paid  it  at  the  time,  but  I  have 
been  in  so  much  trouble  since  that  I  reallv 
do  not  recollect  it.*'  The  plaintiff  answerea, 
"  You  know  the  price  of  the  annuity  was 
paid  you  in  a  10001.  bank-note,  which  vou 
changed  at  fiadcock's.'*  The  defendant 
made  no  answer :  Held,  that  this  was  not 
a  sufficient  acknowledgment  of  the  debt  to 
deprive  the  defendant  of  the  benefit  of  his 
plea  of  the  statute  of  limitations.  HeUings 
T.  Sham.  606 

LOCAL  ACTION. 
See  VEVtTX. 


M. 

MANOR. 
iSSee  Oamb,  Jutncss  or  tbb  Psacb. 


MARRIAGE-ARTICLES. 
Bond  reciting  a  marriage  intended,  and  xhm 
wife's  present  and  expectant  property,  and 
that  in  consideration  thereof,  and  of  love, 
and  to  make  a  provision  for  the  wife  and 
issue  of  the  raarrisge,  in  case  it  should  take 
effect,  the  husband  had  agreed  to  pav  a 
sum  to  trustees,  and  also  lud  agreed,  tnat 
if  at  any  time  during  his  natural  life  he 
should  be  seised  of  any  bereditamenu  in 
possession,  he  would,  by  such  convejrances 
as  counsel  should  advise,  settle  the  same 
on  the  wife  and  iasue  of  the  marriage,  in 
such  parts  and  proportions,  and  to  sucn  use 
and  uses,  as  should  be  thought  reouisite, 
the  better  to  moke  a  provision  for  iier,  in 
case  she  should  survive ;  and  the  condition 
was  for  payment  of  the  sum  to  trustees, 
and  also,  that  if  the  obligor  ahould  during 
life  become  seised  of  hereditaments,  he 
should  settle  ^he  same  upon  the  wife  and 
issue  of  the  marrisge,  as  counsel  ahould 
advise,  in  such  paru  and  proportions,  and 
to  such  use  and  ui«es,  as  should  be  thought 
requisite,  the  better  to  make  a  provision 
for  her,  in  case  she  should  survive  the 
obligor.  The  husband  had  issue,  survived 
the  wife,  and  afterwards  acquired  lands, 
but  made  no  settlement  thereof  on  the 
issue.  Held^  that  the  bond  was  not  for- 
feited. PrM*  and  Othere  v.  Bmgkuret  and 
Others.  Page  538 

MEMORANDA,  1,  90,  126,  256,  257,  389. 
MISNOMER, 

See  COBPOBATION,  1. 

MONEY  HAD  AND  RECEIVED. 
GoodB  were  consigned  to  two  far  sale  by 
commission ;  upon  a  dissolution  of  partner- 
ship the  sale  was  assumed  by  one :  Held, 
that  after  the  sale  he  was  rightly  sued  for 
money  hsd  and  received,  which  action 
could  not  have  been  maintained  against 
both,  althouch  an  action  for  not  aoconnting 
would  have  Tain  against  both.  Wella  and 
Another,  Aseigneee  ofFiekor,  v.  fiest.   408 

MONEY  LENT. 

1.  Indehiiatue  assumpsit  by  the  husband  for 
money  lent  to  the  wife,  at  the  wife's  re- 
Quest,  cannot  be  supported.  432 

2.  But,  for  money  lent  to  the  wife  at  the  hus- 
band's request,  is  good.  ib. 

3.  So,  for  money  lent  to  the  defendant  and 
wife,  at  the  request  of  the  defendant  and 
wile ;  for  the  wife  shall  be  reieeted  as  sur- 
plusage.   Stone  V.  Maenair,  m  Error,    4SS 

N. 

NAVIGATION  ACT. 
See  South-Sea  Compajht,  1, 8. 

NEW  ASSIGNMENT. 

Where  the  plsintiff  in  his  declaration  avers  a 
single  act  of  trespass,  which  the  defendant 
justifies,  there  can  be  no  new  assignment. 
Taylor  v.  Smith.  156 

NEW  TRIAL. 
And  see  Bawxbuft,  III.  1. 
1.  The  soundness  or  nnsonndnass  of  a  horse 
is  a  question  peculiarly  fit  for  the  considers 
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tion  of  a  jury,  and  the  court  wilt  not  set 
aside  a  verdict  for  a  preponderance  of  con- 
trary evidence.   LewiS  V.  Feake.     Page  153 

2.  Notice  of  motion  for  a  nf  w  trial  must  be 
given  to  the  jud^e  two  \i  hole  days  before 
moving,  as  well  m  cases  where  a  point  has 
been  reserved  at  the  trial,  as  in  other  cases. 
Sheldon  and  Others,  Assignees  of  Ischiefy, 
r.Rosdkild,  257 

3.  Where,  upon  the  iaets  proved,  an  inference 
of  law  arises  on  a  statute  not  recollected  at 
the  trial,  the  court  will  sometimes  grant  a 
new  trial,  though  the  point  was  not  taken 
below.    Sitehie  v.  BowsJUid.  309 

.     NOTICE  OF  ACTION. 
See  JtTSTxcss  or  yhb  Pxacb,  1. 

o. 

OPERA  HOUSE. 
See  LiCBirsB,  2,  3.    Atttboxitt,  2. 


PAPER-BOOKS. 

See  DXMVBRER. 

PARTNER. 
See  Bakkbupt. 

PARTY.WALL. 

If  the  tenant  of  a  house  contract  with  a  builder 
to  rebuild  a  party-wall,  without  reference 
to  the  building  act,  the  builder  is  entitled  to 
be  paid  by  him  without  observing  the  re- 
quisites for  obtaining  payment  prescribed 
by  that  act.    Stuart  v.  Smith,  158 

PAYMENT  INTO  COURT. 

1.  Though  a  defendant,  by  payment  into 
court,  admits  every  cause  of  action  stated, 
yet  where  the  plaintiff  alleges  in  his  decla- 
ration multi&nous  and  inconsistent  iacts, 
as  the  grounds  for  one  and  the  same  claim, 
it  is  not  competent  for  the  plaintiff  to  apply 
the  defendant's  payment  into  court  of  a  sum 
insufficient  to  meet  all  the  demands  alleged, 
as  evidence  to  prove  such  one  of  the  plain- 
tiff's grounds  of  recovery  as  the  plaintiff 
may  elect ;  but  he  must  prove  his  case  by 
other  evidence  of  the  fact.  450 

2.  The  plaintiff,  on  a  policy  on  6sh,  free  from 
average  unless  general,  or  the  ship  strand- 
ed, averred  that  the  ship  was  stranded, 
bulged,  damaged,  and  wrecked.  The  de- 
fenoant  paid  money  into  court  generalbr. 
The  plaintiff  offered  the  rule  ofcourt  for 
payment  as  evidence,  1,  of  a  total  loss, 
2,  of  a  stranding :  Held,  that  as  the  loss 
might  consistently  with  the  declaration, 
accrue  by  other  of  the  alleged  causes  than 
stranding,  e.  g.  as  a  general  average,  the 
plaintiff  could  not  apply  the  payment  into 
court  as  an  admission  of  the  total  loss,  or 
of  the  stranding.    Everthf,BeU.  450 

PEER. 
See  Pbivilbgb,  4. 

PILOT  ACT. 

1.  If  a  vosmI,  which  in  oomplianca  with  the 

■tatute  52  Q,  3,  c.  89,  has  a  pilot  on  board 


runs  down  another  ship,  an  action  for  the 
injury  connot,  by  s.  30,  be  maintained  against 
the  master,  but  must  be  brought  against  the 
pilot.    Bennet  v.  Moita.  Tage  258 

Conlrh  before  the  statute.  Bawdier  v.  Noid^ 
etrom.  Ante,  I.  568 

2.  The  pilot  act  52  G.  3,  c.  39,  s.  30,  which 
directs  that  no  master  or  owner  shall  be 
answerable  for  loss  or  damage  occasioned 
by  misconduct  or  negligence  of  any  pilot, 
does  not  confine  the  exemption  to  loss  or 
damage  happening  to  the  piloted  ship  and 
cargo,  but  extends  to  damiuze  dene  by  that 
ship  to  others.    Ritchie  v.  BovsJUld,      309 

PLEA  PUIS  DARREIN   CONTINU- 
ANCE. 
See  Fbavd,  1. 

PLEADER. 
I.  0/  the  Form  of  Aetiam  timd  Joinder  ef 

Aetione, 
II.  Cf  the  PaHies  thereto. 

III.  When    partkular    Mattere    mmjf    be 

IV.  oFCertainip  in  Fleedinf, 

V.  Of  the  Manner  ei  Fleadmg  in  general, 
VI.  i^TitU. 


VII.  Of  Surplueage, 
i^III.  What  curSlv  ] 


VIII.  What  cured  by  Verdict, 

V. 
And  see  Replevin,  1, 2,  3, 4.    Tbbspass,  1,  2. 

1.  Where  a  plaintiff  in  his  replication  avers 
a  record  of  the  same  court,  he  may  at  once 
prav  that  the  court  will  inspect  the  record, 
without  giving  the  defendant  an  opportunity 
to  rejoin  by  traversing  the  record,  and 
making  a  perfect  issue  between  the  parties. 
Jackson  v.  Wiekes.  30 

2.  In  an  action  against  the  hundred  on  the 
Stat.  41  6.  3,  c.  24,  and  1  O.  4,  st.  2,  c.  5, 
to  recover  the  damage  sustained  bv  the  de- 
molishing mills  bv  persons  unlawfully, 
riotously,  and  tumvituously  assembled,  it  is 
not  necessary  to  aver  that  the  demolishing 
was  fofonious.    Beat  eon  v.  Bushforth,      45 

3.  Plea  of  judgment  recovered  in  an  action 
on  the  case  on  promises,  to  the  damage  of 
the  defendant,  is  bad  on  general  demurrer. 

271 

4.  By  the  words,  **the  said  Court  of  the 
Bench,"  in  a  plea,  the  Court  of  Common 
Pleas  shall  be  intended.  MiUy.Follon.  ib. 

5.  The  defendant  sgreed,  in  consideration  ot 
ten  sums,  of  500i.  each,  to  seal,  on  or  be 
fore  18th  September,  ten  poet  obit  bonds 
and  warrants  of  attorney  to  confess  judg- 
ment, to  be  in  such  form,  and  to  contain 
such  clauses,  as  the  plaintiff's  counsel 
should  advise  or  require ;  and  the  pUuntiff 
agreed  that  he  would,  on  receiving  the 
bonds  and  warrants  of  attorney  duly  exe- 
cuted, pay  the  defendant  ten  sums  of  500/. 
And  in  case  the  plaintiff  should  not  find  it 
convenient  on  18th  September  to  pay  those 
sums,  the  bonds  and  warrants  oi  attorney 
should,  on  that  day,  be  delivered  by  the  de- 
fendant to  T.  W.  ss  escrows,  to  bo  held 
until  the  plamtiff  should  pay  those  s«ins. 
In  declaring  against  the  aerondant  for  not 
executing  the  bonds  on  ISth  of  September, 
it  was,  1st,  held  sufficient  to  allege  that  the 
plaintiiff  waa  ready  and  willing  to  pay  on 
receiving  the  bonds,  and  ready  to  do  all 
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ifiiogi  on  hifl  put,  without  sTerring  an 
actual  offer  to  pay,  or  readinesa  to  accept 
the  bonds.  Page  314 

6.  Sdly,  It  was  held  unnecessary  to  aver  that 
the  plaintiff*8  counsel  had  advised  or  re- 
quired a  certain  bondf  and  notice  to  the  de- 
tendant.    Levy  v.  JLonf  Herbert,  ib. 

7.  Declaration  on  a  warranty  that  seed  was 
good,  "which  the  defenaant  could  war- 
rant,*' held  Buffieient  after  verdict.  Button 
V.  Corder.  401 

POWER. 

Limitation  of  stock  to  the  use  of  such  person 
as  S.  C.  should  by  her  bat  will,  or  anv 
writins  or  appointment  in  nature  of  a  will, 
to  be  hy  her  sisned  and  published  in  the 
presence  of  and  attested  by  two  or  more 
credible  witnesses,  appoint.  An  appoint- 
ment by  will  was  thus  made :  "  These  my 
last  bequeaths,  signed  by  me  this  4th  Feb. 
1812,  S.  M. ;  witness  B.  H.  and  J.  H." 
The  testatrix  told  each  of  the  witnesses 
that  that  paper  was  her  will.  Held,  that 
this  was  not  a  sufficient  execution  of  the 
power.    Mo9die  v.  Rtid  and  Otken.      353 

PRACTICE. 
I.  Rdative  to  Proeeat, 
II.  Arr98t,   Detainer,  Bail  and   Appear- 


*    III.  Pleadings,  and  BiU  of  Particulars, 
IV.  Trial,  Inquiry,  and  Emdenee. 
V.  Judgment,  and  Seferenee  to  the  Pro- 
thonotary, 
VI.  Execution. 

VII.  Staying  and  setting  aside  Proceedings. 

VIII.  Costs. 

IX.  Waver  of  Irregularity. 
X.  Writ  of  Error. 
XI.  Of  Motions. 

I. 

1.  A  capias  directed  into  one  county  cannot 
be  regularly  served  in  another  county,  al- 
though it  happen  that  the  same  officer  is 
filacer  for  botn  counties.  233 

2.  So,  a  capias  directed  into  Kent  cannot  be 
well  served  in  the  cinque  ports.  WiUiams 
and  Another  v.  Gregg.  233 

II. 
And  see  Bond,  1. 
Where  a  plaintiff  sued  in  person,  and  his 
residence  was  unknown  to  the  defendant, 
aiKl  his  servant  refused  to  disclose  it,  the 
court  ordered  that  the  affixins  a  notice  of 
allowance  of  bail,  and  notice  of  this  rule,  in 
the  prothonotary's  office,  should  be  good 
service.     Ward  v.  Nethereoate.  145 

III. 

1.  In  an  action  against  a  magistrate  for  as- 
sault and  false  imprisonment,  after  the 
general  isf>ue  pleaded,  the  court  will  per- 
mit the  defendant  to  withdraw  his  plea  and 

Siy  money  into  court,  pleading  de  novo, 
evaynes  v.  Boys,  33 

2.  A  defendant  in  this  court  may  withdraw 
his  plea,  and  plead  de  novo  on  terms,  if  the 
court  think  it  a  fit  case  for  such  indulgence. 
Fr^e  V.  Hawkins.  270 

3.  Where  a  defendant  has  obtained  time  to 
plead,  and  failed  to  plead  within  the  time 


given,  no  subsequent  rale  to  plead  is  ne 
cessary,  previous  to  the  plaintiff's  signing 
judgment  for  want  of  a  plea.    Donne  v. 
iSrsh.  Page  587 

4.  And  that,  although  the  tune  to  plead  ex- 
pires in  the  preceoing  term,  and  toe  plain- 
tiff do  not  sign  judgment  till  the  subsequent 
term.  ib. 

IV. 

1.  Motions  to  regulate  tne  tnal  must  be 
made,  not  to  the  court,  but  to  the  jndge 
who  presides  at  nisi  prius.  386 

2.  As  a  motion  to  try  a  cause  at  a  sittings  in 
term,  notwithstanding  a  special  jury  ob- 
tained by  the  opposite  party  (or  delay. 
Johnson  and  Others  v.  The  Coke  and  Gas 
Light  Company.  386 

3.  An  undertakmg  to  accept  short  notice  of 
trial  for  the  sittinfls  after  term,  given  when 
there  is  not  time  for  short  notice  of  trial  at 
the  aittings,  does  not  compel  the  defendant 
to  accept  short  Aotice  of  trial  at  the  ad- 
journed sittings.    Alhett  v.  Abbott.        452 

VII. 
1.  Where  a  landlord  defending,"  defhjM  the 
costs  of  an  ejectment  in  the  name  of  an 
illiterate  tenant,  who  gives  a  retraxit  of  the 
plea  and  cognovit  of  the  action,  the  court 
will  set  aside  the  retraxit  and  cofrnovit,  and 

Srmit   the  lessor  to  defend  as  landlord. 
te  on  Demise  of  Locke  v.  prankiin.  9 

3.  A  cognovit  given  after  process  sued  out, 
and  before  declaration,  is  good.  Wehb  and 
Another  v.  AspinaU.  701 

3.  The  rule  requiring  the  presence  of  all 
attorney  for  the  defendant  upon  the  giving 
of  a  warrant  of  attorney  by  a  defendant  in 
custody  extends  to  cognovits.  ib. 

5.  P.  Arnold  V.  Lowe.  703 

PRIVILEGE. 
See  Vbhde,  1. 

1.  An  arrest  within  the  verge  of  the  palace  ii 
no  ground  for  discharging  the  defendant  out 
of  custody.    Sparks  y.  ^ink.  311 

2.  Where  the  mayor  of  a  corporation  sum- 
mons a  corporator  to  attend  a  corporate 
meeting  for  the  purpose  of  an  election  in 
obedience  to  a  wnt  of  mandamus,  which  is 
understood  to  be  addressed  to  tlie  mayor 
solely,  and  not  to  the  class  of  corporate 
officers  to  which  a  defendant  belongs,  the 
defendant,  if  arrested  while  in  attendance 
on  that  election,  will  not  be  discharged 
fttim  his  bail-boiid  on  motion.  Nixon  v. 
Burt  ;  Seed  V.  Burt.  682 

3.  Especially  if  there  be  ground  to  suspect 
collusion.  ib. 

4.  If  an  Irish  peer  is  sued  by  bill,  this  court 
will  not  stay  the  proceedings  on  motion, 
but  will  put  him  to  plead  his  privilege  in 
abatement.  Davis  v.  Lord  Sesullesham.  679 

PROCEEDINGS.  OF  STAYING  ANI> 

SETTING  ASIDE. 

See  PsAcncB,  VII. 

PROCESS. 
See  P&AcncB,  I. 

PROMISSORY  NOTE& 
See  Bills  op  Ezcbav0B. 
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PROMOTIONS. 

Fifik,  TFm.,  Esq.,  made  a  Serjeant.  Page  257 

Ofirrow,  Sir  tViiliam,  Knight,  appointed 
Puisne  Baron  of  the  Exche<|aer.  S89 

rtfori,  Moberit  Esq.,  appointed  Solicitor- 
General.  90 

Grumef,  John,  Esq.,  made  King's  Counsel. 

126 

HuO^dk,  Jokm,  Esq.,  made  a  Serieant.  1 

Marryatt,  Samud,  Esq.,  made  King's  Conn- 
sel.  126 

Ofulsw,  Arthur,  Seijeanc  at  Law,  appointed 
King's  Serjeant.  126 

JliehardM,  Sir  Richard,  Knight,  appointed 
Lord  Chief  Baron  of  the  Exchequer.       389 

Shepherd,  Sir  Samud,  Knight,  appointed  At- 
torney-General. 90 

PROPERTY-TAX. 

1.  Where  the  assignee  of  a  term  gave  up  at 
Michaelmas  to  a  second  assignee  the  occu- 
pation of  a  house,  and  afterwards  paid  three 
quarters  of  a  year's  iandloid's  property- 
tax,  due  at  Michaelmas,  and  handed  over 
the  receipt  to  the  succeeding  occupier,  it 
was  held  that  the  succeeding  occupier,  pay- 
ing two  Quarters  of  a  year's  rent  accruing 
at  the  following  Christmas,  might  tender  in 
part  of  his  rent  the  receipt  for  property-tax 
given  to  the  former  occupier.  50 

2.  And  might  plead  it  as  a  payment  made  by 
himself.    Clennel  v.  Bead  and  Another,    ib. 

PURCHASER. 

See  VsHDox  amd  Purchassb. 

R. 

RECOGNISANCE. 
See  E/xcniBirT,  1,  2, 3. 

REGUL^  GENERALES. 

1.  Upon  all  process  returnable  the  last  return 
of  any  term,  if  the  plalntifT  declares  in  Lon- 
don or  Middlesex,  and  the  defendant  lives 
within  twenty  miles  of  London,  the  defend- 
ant shall  plead  within  four  days  after  de- 
claration nled  or  delivered  with  notice  to 
plead  accordingly,  without  any  imparlance, 
provided  such  declaration  be  filed  or  deli- 
vered on  the  day  of  such  return,  or  on  the 
day  next  after  such  return,  in  case  the 
same,  i.  e.  the  return  day,  shall  not  happen 
on  a  Sundav ;  in  which  case  the  plaintiff 
shall  have  the  whole  of  the  day  following  to 
file  or  deliver  such  declaration  as  aforesaid. 
And  in  case  the  plaintiff  declares  in  any 
other  county,  or  tne  defendant  lives  above 
twenty  miles  from  London,  the  defendants 
shall  plead  within  eight  days  after  the  de- 
claration filed  or  debvered  with  notice  to 
plead  accordinglv,  without  any  imparlance, 
provided  such  diBclaration  be  filed  or  deli- 
vered as  aforesaid.  And  it  is  further  order- 
ed. That  the  rules  now  in  force  respecfing 
the  times  of  declaring  and  pleading  upon 
any  process  returnable  the  first,  second,  or 
third  return  of  soy  term,  shall  also  extend 
to  the  fourth  return  of  Easter  term.  Hilary 
Term,  55  G.  3.  71 

8.  All  rules  and  orders  for  eupereedeae  to  dis- 
charse  defendants  out  of  custody  of  the 
warden  of  the  Fleet,  or  other  custody,  shall 
be  filed  with  the  prothonotaries  of  the  court, 


upon  their  signinff  the  writ  of  tutptreaima. 
Easter  Term,  57  G.  3.  Page  551 

RELEASE. 
See  CoNDinoir,  1.    Fbaitd,  1. 

REPAIRS. 

See  CovBMAirr,  1,  2,  3.     AcnoH  ov  thb 
Cask,  1, 8. 

REPLEVIN. 

1.  In  avowing  for  rent  under  the  statute  11  G. 
2,  c.  19,  it  is  not  necessary  to  aver  that  the 
rent  continued  in  arrear  at  the  time  of  the 
makine  avowry  or  conusance.  72 

2.  In  replevin  for  taking  the  plaintiff's  goods 
in  a  dwelling-house,  the  defendant  made 
conusance  of  the  taking  as  a  distress  for 
rent  due  upon  a  demise  to  the  plaintiff. 
Plea,  that  at  the  time  of  the  demise  and 
rent  accrued  the  defendant  was  covert  of 
J.  C,  then  her  husband:  Held,  that  it 
must  be  intended  that  the  husband  con- 
tinued livinff  at  the  time  of  the  distress 
taken,  and  that  therefore  the  goods  could 
not  be  the  plaintiff's,  but  her  husband's, 
and  so  she  had  no  ground  of  action.'         72 

3.  In  replevin,  an  avowry  or  conusance  for 
rent  admits  the  property  of  the  goods  in  the 
plaintiff.  ib. 

4.  But  if  the  plaintiff's  plea  subsequently 
shows  the  propertsr  of  tne  goods  to  be  in 
another,  the  plaintiff  cannot  maintain  the 
action.     Clarhe  v.  Daviee.  ib. 

5.  A  plea  by  a  surety  that  a  judffinent  was 
obtained  against  bis  principal  by  fraud,  viz., 
by  the  plaintiff  in  that  suit  fraudulently 
procuring  the  defendant  to  confess,  and  by 
the  defendant  falsely  and  fraudulently  con- 
fessing the  action,  without  averring  more,  is 
bad.  97 

6.  The  parties  to  a  replevin  suit  referred  to 
arbitration  the  time  of  payment  of  the  rent, 
with  certain  claims  oi  the  tenant  on  the 
landlord  for  damages,  with  liberty  for  the 
tenant  to  deduct  them,  when  awarded, 
from  the  rent,  and  agreed  to  suspend  pro- 
ceedings in  replevin  pending  the  reference. 
After  award  made,  held  that  the  sureties  in 
the  replevin-bond  were  not  thereby  dis- 
charged.   Moore  v.  Bowmaher.  ib. 

7.  A  declaration  in  replevin  for  taking  divers 
goods  and  chattels  of  the  plaintiff  is  bad  for 
uncertainty.  642 

8.  And  althoug|fa  judgment  pass  by  default 
for  the  plaintiff,  the  defect  is  not  cured  by 
the  statute  of  jeofoils,  4  Aim.  c.  16.  Pope 
V.  TiOman.  642 

REPLEVIN-BOND. 

1.  It  is  no  plea  in  debt  on  a  replevin-bond, 
that  the  bond  purported  to  be  entered  into 
by  two  sureties,  but  is  executed  only  by  the 
defendant.    Aueten  v.  Howard.  26 

2.  Sembie,  that  if  a  sheriff  take  a  replevin- 
bond  with  one  surety,  and  after  judgment 
in  replevin  for  a  return,  the  return  fiiifto  be 
made,  whereon  the  puty  distraining  reco- 
vera  in  an  action  against  the  sheriff  for 
taking  insuflicient  plMges,  the  sheriff  can  • 
not  recover  against  the  single  surety  more 
than  a  moiety  of  the  sum  composed  of  tho 
rent,  which  tne  puty  distraining  establishes 
in  the  replevin-suit  to  be  due,  and  the  costs 
of  that  replevin-suit.  327 
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9,  Whether  a  bond  taken  bjr  the  eheriff  upon 
making  replevin,  but  not  in  all  pointe  oon- 
fbrmably  to  the  direction  of  the  etatate 
11  6.  3,  c.  19»  be  weignable,  qu^re.  Au»- 
te»  Y.  Howmrd,  Page  327 

RULE  OF  COURT. 

1.  Where  a  defendant,  consenting  to  a  jadge*e 
order,  obtains  a  benefit  under  it,  the  court 
will,  upon  the  order  being  afterwarda  made 
a  rule  of  court,  enforce  by  attachment  the 
defendant's  performance  of  such  terms  of 
the  rule  te  are  beneficial  to  the  plaintiff.  43 

2.  Or  to  the  crown,  in  a  qui  tarn  action. 
Hart,  f  M  foia,  t.  Ihaper,  ib. 


SEALER  OF  WRITS. 
The  sealer  of  writs  is  not  guilty  of  a  contempt 
in  refusing  to  seal  a  writ  on  St.  Luke  s 
day,  being  one  of  the  holidays  appointed  by 
the  sutute  5  &  6  Edw.  6,  c.  3,  to  be  ob- 
senred.    Martin  v.  Bold.  162 

SEAMAN'S  WAGES. 

1.  In  an  action  for  seamen's  wages,  it  is  not 
a  part  of  the  proof  incumbent  on  the  plain- 
tin,  to  show  that  his  ship  earned  freight. 
Brown  V.  Milner  and  Another.  319 

2.  If  the  defendant  would  disaffirm  the  plain- 
tiff's right  to  wages,  be  must  prove  the 
negative  proposition,  that  the  ship  earned 
no  freight.  ib. 

SERJEANT  AT  LAW. 
Sm  CointT  OF  Crancsbt,  1.    Peomotioms. 

SERJEANTS'  INN  HALL. 

See  JUDQMEVT,  1. 

SET-OFF. 
See  IicsuRAWCB,  6. 

SHERIFF. 
See  ExBCUTiOM,  2.    £vide5ce,  II.  1. 

1.  Where  a  lessor,  with  the  permission  of  a 
bailiff  who  had  made  for  her  a  distress  for 
rent,  commenced,  in  the  bailiff's  name,  an 
action  against  the  sheriff  for  taking  insuf- 
ficient pledges,  and  the  bailiff  afterwards, 
without  the  lessor's  privity,  released  to  the 
sheriff,  the  court  set  aside  the  release,  and 
a  plea  thereof  putt  darrein  continuance, 
Hiekey  v.  Burt.  48 

8.  The  court  will  not  compel  the  sheriff  to  try 
a  right  between  two  conflicting  parties,  but 
willcompel  the  party  suing  bim  to  indem- 
nify him.  King  and  Otkere^  AeeigneeM  of 
Wainet  v.  Bridgee.  294 

SHIP. 
And  eee  Libit,  1. 

1.  Where  the  owner  of  a  ship,  by  his  con- 
tract, places  the  entire  vessel  tor  a  time 
under  the  sole  control  of  the  freighter, 
during  that  time  any  act  of  the  owner  of 
the  vessel  done  in  fraad  of  the  freighter  is 
an  act  of  barratry.  Soaree  and  Another  v. 
Thornton.  627 

2.  The  words  '*let  to  freight  and  hire"  are 
•ot  essential  in  order  to  constitute  the 
freighter  sole  owner  for  the  time.  ib. 

3.  A  covenant  by  the  owner  to  carry  100 


tons  for  the  freighter  from  P.  to  O.,  at  ^ 
per  ton,  and  a  covenant  by  the  freighter 
that  the  commander  might  nil  up  the  veaael 
with  any  other  goods  on  firei^ht,  the  com- 
mander agreeing  that  the  freighter  should 
have  the  preference  of  shipping  the  otlv^r 
floods,  if  the  freighter  fills  op  the  vessel,  hs 
becomes  complete  owner  for  the  time,  and 
a  loes  by  the  act  of  the  original  owner  is  a 
kiss  by  barratry.  Page  627 

SLANDER. 

1.  The  words,  "  She  is  a  great  thief;  she 
ought  to  have  been  trammorted,"  are  not  in 
substance  proved  by  evidence  of  the  words 
'*she  is  a  damned  bad  one;  she  ought  to 
have  been  transported."  205 

2.  The  words  '*  she  ought  to  have  been  trans- 
ported," expressing  only  the  opinion  of  the 
speaker,  are  not  of  themselves  actionable. 
Hancock  Y.  Winter.  ib. 

3.  At  least,  unless  connected  by  innuendo 
with  a  coUoquium  of  felony.  By  Bub- 
ROUOB,  J.  ib. 

4.  No  actM>n  lies  for  these  words,  "I  will 
take  him  to  Bow-Street  on  a  charge  of  for- 
gery," without  innuendo.  Harriton  v.  King 
m  Error.  431 

SOUTH-SEA  COMPANY. 

1.  The  statute  42  G.  3,  c.  77,  made  it  legal 
for  British  ships  to  trade  to  the  western 
coast  of  South  America,  although  they  in 
no  degree  resorted  thither  for  the  purpose 
of  fishing,  without  license  from  the  South 
Sea  Company.  Gill  and  Another  v.  Vun^ 
iM.  193 

2.  The  statute  45  G.  3,  c.  34,  made  it  lawful, 
during  the  war,  for  British  subjects  to 
employ  the  ships  of  states  in  amity,  under 
a  license  from  the  king  in  council,  to  bring 
goods,  under  certain  restrictions,  from  the 
western  cosst  of  South  America,  that  being 
a  coast  from  which  British-built  ships  miml 
import  such  goods.  ib. 

Seoereed  m  Error.  1  BarnewaU  and  Aiders 
eon.  334 

STAMPS. 
And  eee  PBACnCB,  IV. 

1.  Where  a  judgment  had  been  entered  up, 
on  a  warrant  of  attorney  given  on  an  insuf- 
ficient stamp,  the  court  held  that  the  objec- 
tion was  cured  bj  procuring  the  instrument 
to  be  stamped  with  the  proper  stamp.  Buf^ 
ton  V.  Kirby.  174 

2.  And  that,  although  the  defendant  had 
already  applied  to  the  court  to  set  aside  the 
judgment.  ib. 

STATUTE  OF  FRAUDS. 

1.  Where  the  lessee  of  a  house,  and  his  pa|l- 
ner  in  trade,  agreed  to  pay  the  lessor  annu- 
ally>  during  the  residue  of  the  lessee's 
term,  10  per  cent,  on  the  cost  of  new  build- 
ings, if  the  lessor  would  erect  them :  Hdd^ 
1.  That  this  agreement  was  not  required 
by  the  statute  of  frauds  to  be  in  writing. 
Hoby  V.  Koehuck  and  Palmer.  157 

2.  That  though  the  partner  quitted  the  pre- 
mises, he  was  liable  on  this  collateral 
agreement  during  the  residue  of  the  temt 

ib. 

3.  The  statute  of  frauda  does  not  exclude 
parol  evidence  that  a  written  contxact  for 
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ifa*  nlfl  of  goode,  pmparting  to  be  nude 
between  A.  the  seUer,  and  B.  the  buyer, 
wee  on  B.*i  part  made  by  him  only  as 
agent  for  C.  JviUan  and  Otken,  A»»ignee§ 
or  Clarke,  a  Bankrupt,  and  Another  t. 
Hart,  Page  295 

I.  A  pttTchaaer  of  gooda  draws  the  edge  of  a 
ahilluig  over  the  hand  of  the  vendor,  and 
returns  the  money  into  hia  own  pocket, 
which  in  the  north  of  England  ia  called  the 
atriking  off  a  bargain ;  this  ia  not  a  part  pay- 
ment within  the  statute  of  frauds.  Blenkin- 
sop  V.  Clayton.  597 

STATUTE  OF  LIMITATIONS. 
See  LuuTATioir  of  Actions. 

STATUTES  referred  tointkie  volnme. 
18  Edw.  1,  St.  1.  (Quia  Emptores.)  618 

5  Hsu.  4,  c.  10.  (Jugtices.)  68 

33  HiN.  8,  c.  6.  (Shooting.)  20 

3  Edw.  6,  c.  14.  ( .)  ib. 

5  &  6,  c.  3.  (Holidays.)  182 

27  Eliz.  c.  13.  (Hundred.)  45,  n. 

21  Jac.  1,  c.  19,  s.  11.  (Order  and  disposition 
of  Bankrupt.)  169 

17  Car.  2,  c.  8.  (Death  of  party.)  573 

22  &  23,  c.  25.  (Gamekeeper )  564 
5  W.  &  M.  c.  21,  a.  U.    (Stamps.)  175 

c.  7.    (Death  of  party.)  574 

8  &  9  Wm.  3,  c.  11,  s.  6.  (Death  of  party.)  576 

8  &  9,  c.  11,  s.  8.  (Assignment  of  breaches.)  2.^^ 

9  &  10,  c.  15.  (Arbitration.)  ib. 
5  Ank.  c.  14,  s.  4.  (Game.)  566 
6,  c.  69,  8.  4.  (Brokers.)  262 
9,  c.  21,  s.  47.    (South- Sea  Company.)       200 

1  Geo.  1,  St.  2,  c.  5.  (Hundred.)  45 
6,  c.  19,  s.  2.    (Vagrants.)  65 

2  Geo.  2,  c.  23,  s.  22.    (Arrest.)  64 

II,  c.  19,  s.  22.    (Avowry  for  rent.)  72 

8.20.    (Replevm-bond.)  327 

24,  c.  21,  8.  1.    (JusticcB.)  63 

24,  c.  41,  s.  4.     (Payment  of  damagea  into 

court  by  a  magistrate.)  33 

9  Geo.  3,  c.  29.    (Hundred.)  46 

23,  c.  70,  s.  30.    (Notice  of  action.)  63 

41,  c.  24.    (Hundred.)  45 

42,  c.  77.    (South-Sea  Company.)  193 

43,  c.  18,  a.  2.    (Affidavit  to  hold  to  bail.)  277 

—  c.  46,  8.  5.    (Costs  of  Execution.)         170 

s.  3.    (Arrest.)  25 

44,  c.  98,  8.  24.    (Stamps.)  175 

45,  c.  34.    (Navigation- laws.)  193 

47,  sess.  1,  c.  23.    (South  Seas.)  198 

48,  c.  123,  s.  1.    (Insolvent  Act.)  37 

49,  c.  126.    (Bankrupt.)  604 

51,  c.  34.    (Navigation-law.)  195 

—  c.  124,  a.  1.    (Arrest.)  435 

52,  c.  cxliii.  (Local  and  t^rsontL  Borough 
Fen  enclosure.)  31 

—  c.  39,  s.  30.    (Pilot  Act.)  259 

53,  e.  102.  (Insolvent.)  179 
55.    (Royston  Turnpike  Act.  1.)  1 

—  c.  57.  (South  Sea  Company.)  197 
— «c.  184,  Schedule,  part  1.    (Stamps.)  174 

—  c  194.    (Apothecary.)  401 

STAYING   AND    SETTING  ASIDE 
PROCEEDINGS. 
See  Practice,  IX. 

STOPPAGE  IN  TRANSITU. 

1.  Where  goods  are  delivered  to  a  vendee  at 

a  wharf,  who  afterwards  ships  them  there, 

no  subsequent  stoppage  of  the  goods  in 

trantitu  can  lake  plaoe.  NehU  v.  Adame.  59 


2.  If  a  earner  after  notice  from  the  vendor  of 
floods  to  stop  them  m  tranaiin,  by  mistake 
oeliverB  them  to  the  vendee,  the  sale  is 
nevertheless  rescinded,  and  the  vendor  may 
bring  trover  for  them  against  the  vendee. 
Litt  and  Anetker   v.  CawUw  and  Otkergi 

Page  169 

3.  And  though,  the  vendee  having  become  a 
bankrupt,  liie  goods  have  pniwnd  into  the 
hands  of  his  assignees,  yet,  inasmuch  as 
they  did  not  come  to  the  possession  of  the 
bankrupt  with  the  consent  of  the  true 
owner,  thev  are  not  in  the  order  and  dispo- 
sition of  the  bankrupt  within  the  autute 
21  Jac  1,  c.  19,  a.  21.  ib. 

SUBSTITUTED  CONTRACT. 
See  CoviHANT,  4. 

SUPERSEDEAS. 
And  tee  Reoula  Generaus,  2. 
The  prothonotary,  nwking  out  a  writ  of  tn- 
pereedeat  upon  perfecting  bail,  is  in  future 
to  retain  tne  order  for  the  eupersedeae, 
which  is  exhibited  to  him  as  his  instructions 
for  the  writ.    Lodt  v.  Craddaek.  437 


TENDER. 
1.  Upon  a  bare  covenant  for  the  pa)rment  of 
money,  the  defendant  may  plead  a  tender. 

486 
8.  Whether,  on  a  plea  of  tender,  the  defend- 
ant's perpetual  readiness  to  pay  be  travers- 
able, quare.    Johnson  v.  Clay.  ib. 

TENEMENT. 
SemhUt  that  the  liberty  for  the  grantee,  his 
frienda  and  servants,  of  hawking  and  hunt- 
ing, is  a  tenement,  and  entailable.    Moore 
y.EarlofFlymautk.  614 

TRESPASS. 

1.  Where  the  plaintiff  in  his  declaration 
avers  a  single  act  of  trespass  which  the 
defendant  juatifiea*  there  can  be  no  new 
aaaignment.  156 

2.  Where  a  defendant  justifies  a  trespass  for 
preventing  a  tortioua  act  of  the  plaintiff,  if 
the  plaintiff  relies  on  a  license  which  ren 
dered  his  act  lawful,  he  ought  to  reply  the 
license.     Tiylor  v.  SmUh.  ib. 

3.  It  is  i  direct  trespaas  to  ifijuie  the  person 
of  another  by  driving  a  carriage  against  the 
carriage  wherein  auch  person  is  sitting, 
although  the  last-mentioned  carriage  be  not 
the  property  nor  in  the  possession  of  the 
person  mjured.   Hopper  and  Wtfe  v.  Beeve. 

698 
TURNPIKES. 
See  Acnoiit  1. 


VARIANCE. 
And  eeeCoYEnAUT,  1.  AjfirtTiTT,  2. 
In  an  action  for  maliciousl^r  suing  out  a  com- 
mission of  bankrupt  agatnat  the  plaintiffs, 
surviving  partnera  of  cdmund  Darby,  as 
the  feet  was,  an  aveimeot  that  the  commia- 
sion  wss  sttperseded,  is  not  proved  by  a 
writ  of  sapenedeas  to  superaock  a  commis 
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•ion  against  the  plaintifis  as  the  iorvhring 
partners  of  Edward  Darby.  MaUhew§  and 
Another  t.  DiekwMon,  Page  399 

VENDOR  AND  PURCHASER. 

1.  It  ifl  indunbent  on  the  vendor  of  a  lease 
which  contains  a  restriction  a^inst  aliena- 
tion, to  prove  that  he  has  obtained  the  les- 
sor's consent  to  the  assignment.  Miuan  v. 
Carder,  9 

2.  Under  a  contract  for  the  purchase  of  the 
residue  of  an  old  term,  a  purchaser  is  not 
bound  to  accept  a  similar  new  lease;  for 
the  former  differs  in  value  from  the  latter, 
the  residue  of  an  old  term  being  in  certain 
respecto  more  advantaseous.  ib. 

But  see  Stainee  v.  Morru,  1  Ves.  &  Beames, 
8,  that  the  purchaser  of  an  old  term  is  by 
an  implied  term  of  his  contract  compellable, 
in  equity,  to  indemnify  the  vendor :  where- 
fore the  difference  between  the  remainder 
of  an  old  term  and  a  new  lease,  in  respect 
of  the  covenants,  consists  rather  in  lorm 
than  substance ;  but  in  respect  of  a  condi- 
tion in  restraint  of  alienation,  for  ever  de- 
stroyed by  license  to  the  lessee  to  alienate, 
the  difference  is  substantial. 

3.  Where  the  purchaser  at  an  auction  of  a 
reversionarv  mterest  in  bank  stock,  upon 
failure  of  the  vendor  to  deduce  a  title,  nad 
recovered  back  the  deposit  in  an  action 
against  the  auctioneer,  held  that  he  might 
nevertheless  recover  interest  on  the  deposit 
in  an  action  against  the  vendor  for  not  com- 
pleting his  contract,  under  an  averment  of 
special  damage  in  the  plaintiff's  losing,  by 
reason  of  the  non-performance,  the  interest 
and  benefit  of  his  money.  FarquAar  v. 
FarUy,  592 

VENUE. 

1.  Where  an  attorney  has  waved  bis  privilege 
to  sue  in  Middlesex,  by  laying  the  venue 
in  another  county,  he  cannot  avail  himself 
of  his  privilege  to  amend  b^  changing  the 
venue  to  Middlesex.  Lewu  one,  f€.  v. 
SheUey.  146 

2.  If  the  plaintiff  lays  his  action  in  the  county 
of  A.,  where  no  part  of  the  cause  arose, 
and  the  defendant  moves  to  change  it  on 
the  usual  affidavit  that  the  cause  of  action 
arose  in  the  county  of  B.,  and  not  else- 
where, which  the  plaintiff  falsifies  by  an 
affidavit  that  the  cause  of  action  partly 
arose  in  the  county  of  B.  and  partly  m  the 
county  of  C,  the  plaintiff  mav  retain  the 
venue  upon  an  alternative  undertaking  to 

S>e  material  evidence  either  in  A.,  where 
e  cause  did  not  arise,  or  in  C,  where  it 
did  arise.    Pewel  v.  Bich.  178 

3.  The  court  will  not  change  the  venue  in  an 
action  upon  any  written  instrument;  the 
exception  not  being  confined  to  promissory 
notes  and  bills  of  exchange.  Morrke  v. 
Hurry  and  Another,  306 

4.  The  venue  may  be  changed  to  a  city  on 
the  usual  affidavit,  after  which  the  party 
may  on  motion  have  a  venire  to  the  sheriff 
of  the  next  adjoining  county.  Bird  v. 
Morse.  385 

6.  Where  the  venue  is  laid  in  a  county  pala- 
tine, and  afler  writ  of  inquiry  executed,  and 
final  judgment  signed,  a  writ  of  error  is 
brought,  and  error  assigned  for  want  of  an 
original,  the  court  will  not  amend  the  de- 


claration by  changing  the  v«irao.    JIf  iSMf - 
ton  V.  Goodmiu.  Page466 

w. 

WAGER. 

See  Illboal  Coittract. 

WARRANT  OF  ATTORNEY. 
And  eee  Joikt  Acnoif ,  1. 

1.  The  omission  to  endorse  a  defeasance  on  a 
warrant  of  attorney  is  a  cause  of  censure  on 
the  attorney  who  prepares  it,  but  does  not 
avoid  the  warrant  or  judgment.  Partridge 
V.  Fraser  and  Another.  307 

2.  A  plaintiff  who,  having  the  joint  security 
of  two  defendants,  has  engaged  not  to  pro- 

^oeed  hostilely  a^^ainst  the  parties,  unless  he 
conceives  there  is  danger  of  their  failure,  is 
at  liberty,  on  the  increase  of  his  risk  by  the 
foilure  of  one,  immediately  to  enforce  his 
judgment  against  the  other.  ib> 

WARRANTY. 
See  Damages,  Measuhx  of. 

WASTE  LAND. 
See  EviOEircx,  II.  2. 

WEST  INDIA  DOCK- WARRANTS. 
1.  The  pawnee  of  coffees,  lodged  in  the  West 
India  Docks  and  entered  there  in  the 
pawnee* s  name,  save  up  to  pawnor  certain 
delivery-notes  thereof,  called  Dock-war- 
rants, having  endorsed  them  with  an  order 
for  the  delivery  of  the  goods  to ,  in  ex- 
change, not  for  cash,  which  he  might  have 
had,  but  for  a  check  for  the  debt  on  the 
pawnor's  banker,  which  check  was  disho- 
noured ;  the  pawnor,  having  contracted  to 
sell  the  ffoods  to  the  plaintiffs,  received 
payment  tor  them,  and  gave  to  the  plain- 
tiffs the  delivery-notes,  with  the  blank 
above  the  defendant's  signature  for  the 
name  of  the  person  to  whom  they  were  to 
be  delivered:  Hdd,  1.  That  the  defendant 
having  intrusted  the  pawnor  with  his  sig- 
nature to  a  blank,  purporting  to  authorize 
the  deliverjT  of  the  goods,  and  enabled  him 
thereby  to  induce  faith  to  a  contract  for  the 
sale  of  the  goods,  and  to  obtain  pajrment 
for  them  from  the  plaintiff,  it  must  be  con- 
sidered that  the  contract  of  sale  was  the 
defendant's  contract,  and  the  payment,  a 
payment  to  the  defendant.  Zwinger  v. 
Samuda.  265 

2.  The  court,  (Pabk,  J.,  dM«enClMlfe,)jruard- 
ed  against  anv  inference  that,  according  to 
a  practice  which  has  obtained  since  the 
erection  of  the  West  India  Docks,  an  en- 
dorsement on  these  delivery-notes  or  dock- 
warrants  was,  of  itself,  and  without  making 
the  wharfingers  parties  to  the  order,  capable 
of  transfemnff  any  property  in  the  goods 
therein  described.  265 

3.  Whether  an  endorsement  of  the  deliveir- 
checks  or  warrants  of  the  West  India 
Docks  will  pass  the  property  in  the  goods 
therein-mentioned.   Imcom  ir,  Dorrien,   278 

WILL. 

A  will,  as   such,  requires   no  publication. 

Moodte  V.  Beid,  361 

WITNESS, 
^ee  EvDBirci,  I. 
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